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17 M. L J. 551; 3 M. L. T. 12. (Distinguish- 


ed) DE 
Venkatachalam v. Mahalakshmamma, 10 M. 272; 
3Ind Dee. (x. s.) 943. (Distinguished) As 
Venkatachalam Ohetty v. Narayanan Chetty, 
26 Ind. Oas. 710; 39 M. 376; 98 M. L. J. 140. 
(Referred to) a 
Venkatachelapatirao v. Kameswaramma, 43 Ind. 
Uas. 214; 41 M. 151; 22 M. L. T. 330; 33 M. L. 
J.515; 6 L. W. 617; (1917) M. W. N.785 
(E. B). (Referred to) oe 
Venkataratnam v, Ranganayakamma, 48 Ind, 
Uas. 270; 41 M. 985; 24 M. L. T. 197; (1918) M. 
W. N. 999; 8 L. W 292; 35 M. L. J. 335 (F, B.). 
(Distinguished) s 
Venkatesh Damodar v. Mallappa Bhimappa, 
66 Ind. Cas. 868; 46 B. 722; 21 Bom. L. R, 219; 
A. 1.15.1922 Bom. 9. (Followed) xe 
Vijyiaraghavalu Naidu v. Srinivasalu Naidu, 28 
M. 399. (Followed) i dus 
Vithaldas Kanjishet v. Secretary of State for 
india, 26 B.410 at p. 416; 4 Bom, L. R. 28, 
(Heferred to) oe 
Vizagapatam Sugar Development Co., Ltd. v. 
Muthuramareddi, 76 Ind. Cas. 836; 46 M. 919; 
49 M, L. J. 928; A. I. R 1921 Mad. 271; 33 M. 
LL. T, 53; (1924) M. W. N. 14 (F. B). (Referred 
to) zm 
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PRIVY COUNCIL, 
APPEAL FROM THE LAHORE Hrem CounT. 
May 8, 1928, 

Present:—V iscount Sumner, Lord Shaw, 
Lord Oarson. Lord Blanesburgh and 
Lord Atkin. 

RIKHI RAM ANU ANOTBE&—DEFRNDANTS 

—APPELLANTS 
versus 4 
DHANPAT RAI AND OTAERS—PLAINTIFFS— 
RESPONDENTS. 

Pre-emption-—Sale of occupancy rights—Suit by 
landlords to set aside sale—Compromise of suit by 
sale of proprietary rights to defendants—Subsequent 
suit for pre-emption by some of the landlords—Main- 
as Lal of suit—Estoppel—Res judicata— Merger 
of rights. - 

Defendants Nos, 6 to 10, being five occupancy 
tenants, sold their occupancy rights in certain lands 
to the appellant R, Shortly after the purchase, R 
sold one-half to defendants B, P, and M and the 
latter built shops on the lands, The landlords of 
the village including the plaintiffs, instituted a suit 
for cancellation ofthe sale ofthe occupancy rights 
against R and his co-sharers, The suit was ulti- 
mately compromised, The proprietors alienated their 
proprietary rights tothe defendants for cash con- 
sideration and mutation was also made in pursuance 
of this agreement. The plaintifis subsequently in- 
stituted a suit against the defendants for pre-emption : 

Held, that the plaintiffs could not maintain the 
suit for pre-emption, whether the case be viewed 
under the heading of res judicata or of estoppel or of 
no title and interest to sue. [p. 3, col, 2] __ 

Appeal from a decree of the High Court 
Lahore, (Harrison and Scott-Smith, JJ.), 
dated the 7th March, 1924, which reversed 
& decree of the Senior Subordinate Judge, 
Karnal, dated the 30th. June, 1920. 

Mesara, Upjohn, K.C., and Dube, for the 
Appellants, 

Messrs, Dunne, K. C., and Wallach, for the 


Respondents. 
: JUDGMÉNT. 

Lord Shaw.-This is an appeal from 
the decree of the High Court of Judicature 
at Lahore, dated the 7th March, 1924, which 
revqrses & decrée of the Senior Subordinate 
Judge at Karnal, dated the 3Dth June, 1920. 

The.plaintiffgrespondents claim to pre- 
empt the sale ef occupancy rights: in 
pertgin lands in Kaithal Mundi, and the 
puit was accdrdingly * brought by them 


tee i . 


against the defend ants-appellants and others 


who are vendees. Thereis no question of 


proprietary rights in the case. Defendants 
Nos.6 to 10, being fiveoceupaney tenants, 
sold their eccupancy rights tothe appellant 
Rikhi Ram for Rs. 3,650. The sale challeng- 
ed was by deed dated the 25th August, 
1917, and the conveyance was registered on 
the 27th August. Shortly after the pur- 
chase he sold one-half, as after mentioned, 
to defendants Bhiku Mal, Partapa Mal and 
Miri Mal. The suit was brought on the 
7th October, 1919. 

Judged accordingly by the dates alone, 
this suit for pre-emption, brought more than 
two years after the sale, would be excluded 
by the Limitation Act, namely, Act IX of 
1908, Sch. I, Art, 10. It being admitted 
that at, or immediately after,the date of the 
sale, Rikhi Ram the purchaser entered into 
possession, and began building operatichs, 
the same result would follow under 8. 30, 
being the Limitation Section of Act Lof the 
Punjab Statutes, 1913, . 


Thesubject of the sale was certain land, 
which was in the nature of waste land, 
suitable for building, &nd in or in* the 
immediate neighbourhood of Kaithal Mundi. 
The point as to whether it is within or 
outside of the Mundi was the subject of the 
first issue framed by the Court, and on it 
differing decisions were given in thë 
Courts below. The, point, however, is ofe 
no real importance to the decision now 
given on the grounds about to be stated, 
. No&withstanding the dates, the interval 
between which would signify that limita- 
tion applied, the issue in the action on 
limitation is founded upon s. 18 of thé 
Limitation Act, the section which provides*, 
that where the applicant has been kept 
from the knowledge ofshis right by means 
of fraud, or where any document necessary 


eto estabtish his right has been fraudulently 


concealed, then the time for institutingsá 
suit isto be reckoned “from the time when 
tiie fraud’ first begame known to the person 
injuriously affected." The Senior Suberdi« 


. . .? 


MR ; . 
9 e. 


nate Judge on this issue ‘held that there 
was no fraud in the, case, nor was there 
any fraadulent concealment, The judg- 
ment onthis point was reversed by the 
High Court; while, on th& question of the 
time when the alleged fraud came to the 
knowledge of the plaintiffs, although the 
plaintiffs themselves did not appear as 
witnesses, the High Court also reversed the 
judgment ofthe Senior Subordinate Judge. 
^.It might be necessary to scrutinise in 
careful detail the reasoning and conclusions 
of the High Court judgment on these 
topics ; but in their Lordships’ opinion the 
case can be quite well disposed of, apart 
from limitation, and on another ground 
which to their Lordships seems to be funda- 
mental to the whole position and fatal to 
therights of the respondents. 
- This ground will appear from a brief 
statement of the events which occurred be- 
tween the date of the purchase of the oc- 
cupancy rights by Rikhi Ram in August, 
{917, and the institution of the suit in Oe- 
tober, 1919. Itis now admitted that Rikhi 
Ram's purchase was for himself and others, 
ikhi Ram explains that he wantedto add 
the names of the others in the sale-deed, 
but they wanted separate documents from 
him. These documents they obtained ; he 
Bold aone-half share of his occupancy 
rights in the lands to the defendants Bhiku 
Mal, Partapa Mal and Miri Mal, and they 
began to build shops. This wasitself & 


_ publie fact. It was followed, however, by 


an objection by the landlords of the village 
(the fand being communal land), who pray- 
ed for cancellation by reason of disconfor= 
mity tothe requirements of s. 53 of the 
Punjab Tenancy Act, This application was 
made on the 25th March, 1918. The appli- 
cants expressly took the point that ‘‘ there 
eare other vendees (than Rikhi Ram) who 
were non-agriculturists'’’ and had noright 
in the.shamilat, and that, therefore, the sale 
of occupancy rights should be cancelled. . 

Then on the 9th September, 1918, aauit 
was filed on behalfeof all the landlords of 
the village in the Court of the Assistant 


."Üollector of Karnal against the appellant 


Rikhi Ram and his co-sharers. The import- 
ance of that suitis that all the 216 landlords 
of the village, including the present plaint- 
ifg-réspondents, were parties to it.* One of 
fe statements was that the defendants 
other than’ Rikhi Ram were “in fact co- 
sharers with hime’ and it was ¢lafmed thit 
the sale was accordingly null and void, That 
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suit was decreed by the Assistant Collector ' 
in January, 1919. On appeal to the Collector, 
however, he found as follows: ‘‘Accordingly 

I accept the appeal and nd that the sale of 
occupancy rights is valid." This happened 
upon the 10th March, 1919. 

A further appeal was then made to the 
Commissioner of the Ambala Division, and 4, 
then a compromise among all the parties 
was effected. The deed of compromise is 
dated the 31st May, 1919 :— 

“We, the Biswedars of Patti Gadar, 
Kaithal, withdraw our claim, and give up 
conducting this appeal.’ This case was 
brought on the strength of proprietary 
rights in respect of the land in dispute, 
The Collector, District Karnal, granted 
permission, to sell these proprietary rights 
on an application filed by a large number. 
of persons of Patti Gadar, Kaithal. Now 
we, the proprietors of the Patti, of ourown 
accord, in consideration of the said permis-. 
sion to alienate the proprietary rights, hav-, 
ing compromised with the  defendants-. 
vendees-respondents, have received Hs. 1,800" 
in cash of the Government coin.” 

This deed further narrates thati~ 

“The defendants-vendees-respondents have: 
contributed as under:— i 

“Rikhi Ram, son of Jai Ram Das, to the 
extent of half-share, Rs. 650. s 

"Bhiku Mal and Partapa Mal, sons of 
Anant Ram, to the extent of one-fourth 
share, Rs. 325. 

"Mir i Mal, son of Piare Lal, to the extent 
of one-fourth share, Rs. 325." : 

And concludes with an agreement con-, 
taining inter alia the provision:— : 

“Now we (the proprietors of the Patti): 
have no concern with the previous pro- 
prietary rights in respect of the land iw: 
dispute. We, the proprietors, whose signa-? 
tures and thumb-marks are borne on the: 
deed of compromise, make ourselves. 
responsible for payment of damages and 
costs to the above-named persons, in egsejt. 
any one brings any sortef suit in respect 
of the said land,” "E 
^ * k R " i 

“We, the proprietors of the Patti, alto 
pray that mutation entry in respect of the: 
proprietary rights may be made in favour of, 
the respondents-vendees if thee revepue: 
papers according to this compromise," > 
. The Revenue Officer sangtioned the sale 
in favour of the appellants, "The: Commis- 
sioner passed a decree in terms of fhe: 
compromise on the 2nd June, 1919, - Tha; 


“idi. 0.1928 . 
consideration was a sum of Rs. 1,300. That 
consideration was paid, and has been" 


- devoted to publie ind communal purposes 


for the benefit of the Mundi as a whole. 

. Further, it was part of the compromise 
that mutation should take plaee, and this 
was duly effected. Extracts from the muta- 
tion register are produced, and the reports of 
the Patwari dated the 11th, and that of the 
Tahsildar of the 24th September, 1919, are 
contained in the final column of the register 
which identifies the property and enumerates 
the owners, recording the fact that Rikhi 
Ram was owner of one-half, Miri Mal owner 
of one-fourth, and Bhiku Mal and Partapa 
Mal owners of the remaining fourth 
between them. That final column is as 
follows:— 

:"According to mutation No. 357, Rikhi 
Ram, occupancy tenant, has been shown as 
malik kabza. Therefore, the name of the 
said occupancy tenant may be removed. Thé 
entry is made in the mutation register, 
and the papers are submitted, for necessary 
orders. The report is entered in thé 
village Roznamcha at No. 19, dated the 11th 
September, 1919. " 

"Signature of 
“Muni Lat, ; 
: - "Patwari deh. 
"Rikhi Ram was the occupancy tenant of 

Nos. 1127-1, 1127-2 and 1127-3. Rikhi Ram, 
etc., have purchased the proprietary rights 
in respect of the said numbers vide mutation 
No. 357. ; 

t "Now Rikhi Ram has become the owner 
of one-half share. He cannot now be shown 
ds occupancy tenant, Therefore his name as 
occupancy tenant may be removed, e 

` "Dated the 24th September, 1919. 
i |. “Signature of:— 
"SagIKH ÁZIZ UL-RAHMAN, 

SEEN “Tahsildar.” 

It will thus be seen that the occupancy 
sights have been consolidated, or rather, 
merged irthe ownership rights; that these 
belong to the appellants, and that the 
respondents were themselves parties to the 
suit in the course of which this compromise 
arrangement was come to followed by the 
decree and mutation proceedings above 
cited. qs es zt 

The only argument that appears possible 
in these circumstances is that the responds 


. ents persónally$'did not sign the confpro- 


mise, they: being two out of 276 landlords 
'&nd'parties tQ the suit. On the other hand, 
& number of apparently representative 
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landlords did sign. , It is to be ‘observed, . 
however, that no such plea is made. If it 
had been, it would have been sufficiaffily 
answered by thè authorities sugh ab Idris v. 
Skinner (1),—a strong case, some of the 
villagers having beén minors and their 
representatives claiming that they were not: 
bound by a transaction carried through in 
the communal interest with the approval of- 
the Court by twoofthe villagers. In the 
present case, however, the compromise is 
not challenged; it has neither been dis- 
claimed nor impeached: it stands. Nor is 
any challenge made of the judgment which 
followed it; thatalsostands, This being 80, 
it appears to their Lordships to be beyond 
argument that the respondents can 1n this 
suit have no right or title to prefer a claim 
for pre-emption to the lands upon which 
the buildings were erected, a claim which, 
if sustained, might destroy the entire value 
and validity of the settlement and decree. 
Whether the case be viewed under the 
heading of res judicata or of estoppel, or of 
no title, and interest tosue, the result would 
be the same; the respondents’ claim in this 
litigation is excluded. Valuable considera- 
tion has been paid for the transaction under 
which the respondents’ rights, includin „of 
course, any claim of pre-emption, pave 
disappeared. On this ground the judgment. 
of the High Oourt must be reversed. 

: It thus becomes unnecessary to deal with. 
the points arising under the Limitaion Act. 
But their Lordships desire it to be fully 
understood that the Board is in n® way 
committed, either to the opinions expressed 
by the High Court that there was jn this 
case any fraud either practised or concealed, 
orto the views expressed by the High Court 
on the questions of limitation and the 
points as to onus „treated by the learned 

ud ges. . 

xu the course of the discussion it was 
stated that the respondents had seized and 
were in occupation of the lands and 
buildings thereon. It may well ke that in 


respect thereof a claim to mesne profitsehas * 


emerged to,the appellant, But their Lords 


ships are not on this appeal in a position to” , 


deal with this matter and they must leave « 
the appellants to make in India such tlatm 


with fespect thereto as they muy be e 


dvi d. . * ; LH 
i Their Lordships will humbly advise His 


Majesty ‘that the decree eappealed from be 
' (1) 56 Ind. Cas. 723; 82 P. R. 1919; 49 P, W. R. 1919; 
126 P, L, R. 1920 (P. C). à 
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revérsed, that the decree of the Senior Sub- 
ordipate Judge at Karna], dated the 30th 
June, 1920, be restored, and that the 
appellants be found entitled tb costs. 

A.N.A, ° Appeal allowed, 

Solicitors for the Appellants:—Mr. H.S, 
L. Polak. 

Solicitors for the Respondents:— Messrs. 
Ranken, Ford' and Chester. 
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OUDH CHIEF COURT. 
First CIVIL APPEAL No. 109 or 1927. 
March 28, 1928. 
Present:—Mr. Justice Raza and 
Mr. Justice Nanavutty. 
-WASIQ ALI AND oTsEus—PLaINTIFFS— 
APPELLANTS 
versus 
ATHAR ALI AND orBE88—DRZFENDANTS 
— RESPONDENTS. 

Custom—‘Ghair-kut' wife—Statement in wajib-ul-arz 
that ghair-kuf wife is excluded from inheritance, 
value of. 7 : 

A statement in a wajib-ul-arz that a ghair-kuf 
wife is entitled to maintenance only and not to any 
Bhare*in the property of her husband ought to be 
accepted, unless it is shown that he Settlement 
Officer was misled in recording the custom or that 
the statement isin any sense ambiguous, |p. 5, col. 


BA sigobind v. Badri Prasad (1) and Sheobaran Singh 
v, Kulsum-un-nissa, (2), referred to. 

Firgt appeal against a decree of the 
First Additional Subordinate Judge, 
Lucknow,dated the 18th May, 1927. . 

Messrs. Hyder Husain and Habib Alt 
Khan, for the Appellants. 

Messrs. Niamat Ullah and Muhammad 
Ayub, for the Respondents. 

e JUDGMENT.—This is an appeal from 
& decree of the Additional -Subordinate 
Judge, Lucknow, dated the 18th May, 1927. 


The litigation which has given rise to. 


this appeal relates to the property of one 
. Hamid AM. He was & Sheikh of Juggaur. 
fe “died on the i4th April 1914. The 
defendants Nos. land 2 are, admjttedly, the 
- children of Hamid Ali by his wife Musam- 
* mat Latifunniesa. Fhe defendants Nos. 3 
and 4 are the sons of defendant No. 2, 
* The present suit was brought by Téhir Ali 


(since deceased) and his brother Yusuf Ali, 


one the Sth ‘April, 1925. They claimed a 
half share in the property left by Hamid Ali 
alleging that they were his sons by his 
wife, M wusammat-d amni, 
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The suit was resisted by the, defendants 
on various grounds. They denied that the 
plaintifis were the sons of Hamid Ali and 
alleged further that, even granting that 
the plaintiffs Nos. 1 and 2 were the legiti- 
mate sons of Hamid Ali by Musammat 
Jamni, they were excluded from inheritance 
by custom as they were the issues of Hamid 
Ali by a ‘ghair kuf' or ‘ghair biradri’ wile. 
ltis not necessary to state other defences 
set up by the defendants in this case,, for 
the purpose of disposing of this appeal. — 

The learned trial Judge found that 
Musammat Jamni, the mother of the plaint- 
iffs Nos. 1 and2, was the legally married 
wife of Hamid Ali and the plaintifis were 
the legitimate sons of Hamid Ali by the 
woman. He found also that the mother 
of the plaintifs was the ‘ghair kuf’ or 
‘ghair biradri' wife of Hamid Ali and so the 
plaintiffs were excluded from inheritance 
by custom. 

The plaintiffs have appealed to this. 
Court challenging the findings on the. 
points decided against them. 

The appellants’ learned Counsel has. 
confined his arguments to the following 
two points only: 

(1) It is not sufficiently proved that 
Musammat Jampi was the ‘ghair kuf’ or 
‘ghair biradri’ wife of Hamid Ali. 

(2) The custom set up by the defendants 
doesnot apply to the family of Moazzam 
Ali and hence the plaintiffs are not exclud- 
ed from inheritance, even granting that 


they are the issues of Hamid Ali by his . 


‘ghair Icuf’ or ‘ghair biradri’ wife. 

In our opinion beth the contentions. 
cannot be supported in. this case. The. 
learned trial Judge has given clear finding 
on these points and his findings, which 
are well-supported by the evidence on 
record, must be accepted by this Court. 

There is no doubt that Musammat Jamni 
was a ‘ghair kwuf' or ‘ghair biradri wife, of. 
Hamid Ali, The whole evidence on this 
part of the case has been subjected to a 
careful analysis by the learned trial Judge. 
We have examined the whole evidence on. 
that point carefully. We think the learned 
Additional Judge was perfectly right in 
arriving atthe conclusion that Masammet. 
Jamni was a ‘ghair kwf' or ‘ghair biradrv’ 
woman, We see no sufficient reason to 
rejeot the evidence given bad 
witness Mahmud Ali, D. W. No. 7, -on thja 


point, Me ‘is the step-brother of Hamid. 


Alideceased. It is satisfactérily proved 


edefendante' | 
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‘that Musammat Naima, mother of Musam- 
mat Jamni, was the maid servant of Qamran 
‘Bibi, the materna] aunt of Mahmud Ali. 
Musammat Naima was the wife of one 
-Khuda Bux of Jaunpur. On the death of 
Khuda Bux, Sheik Moazzam Ali, father of 
Hamid Ali and Mahmud Ali, brought Naima 
from Jaunpur to Juggaur where she lived 
forsometime as the cook of Qamran Bibi. 
‘She married one Ramzan Ali at Juggaur 
and Jamni was born to her by Ramzan Ali. 
-Moazzam Ali and Hamid Ali supported 
both Niama and Jamni who served as maid 
Aervants. Thestatament Ex. A-16, made by 
Tahir Ali plaintiff himself in the mutation 
proceedings of 1914 shows that Musammat 
Jamni was the ‘ghair kuf' wife of Hamid 
Ali. We agree with the finding of the 
learned trial Judge on the first point. 

. We agree with the finding of the learned 
‘trial Judge on the second point also. The 
wajib-ul-arz, Ex. A-3 which was duly 
verified by Moazzam Ali, father of Hamid 
Ali, shows clearly that a ‘ghair kuf wife 
is entitled to maintenance only and not to 
-any share in the property of her husband 
and her sons also are entitled to nothing 
‘more. Exhibits A-7 and A-8 (judgments) also 
-show that the custom relied on by the 
‘defendants prevailed among the families 
‘of the zemindars of Juggaur. There is 
eral evidence also in support of the custom. 
‘One instance of Moazzam Ali's sons, 
Mahmud Ali and Maqsud Ali is also proved 
‘in this case, It appears that Moazzam Ali 
had made a gift of a portion of his pro- 
perty in their favour, as he apprehended 
that they would get no share in the 
inheritance owing to the prevalence of the 
custom well-recognised in the family. This 
shows the force of the custom relied on by 
thedefendants. As pointed out by their 
Lordships of the Privy Council in the 
case of Balgobind v. Badri Prasad (1): 


When it is not shown by reliable evidence , 


that the, Settlement Officer neglected to 
perform his duty or was misled in record- 
ing a custom and it does not appear that 
the statement of the custom is ambiguous, 
the'record in a wajib ul-arz ofa custom is 
most valuable evidence of the custom, 
much more reliable evidence than subse- 
quent oral evidence given after a “dispute 


(1) 74 Ing. Os. 449; 96 O. O. 217; 21 A. L. J. $78; 
A. I. R. 1923 P. C$ 70: 9 O. & A. L. R. 581: 4$ M. D. 
Je289; 45 44. 413; 38 O.L J. 302; (1923) M. W.N. 


* 799; 33 M. L. 0. 317; 10 ©. L. J. 363; 50 I*A. 196; 29 


- 0, W. N. 465 (P. O9). 
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asto the custom has arisen", We may 
also refer to the latest ruling of théir 
Lordships of the Privy Council® on this. 
subject. It wagheld in the case of Sheo- 
baran Singh v. Kulsum-un-nissa (2) that a 
statement in the wajjb-ul-arz of a village 
that there is a custom of pre-emption, which 
is not in contravention of law, is good 
prima facie evidence ofthe custom with- 
out corroborative evidence of instances in 
which it has been exercised. Where it is 
not shown by reliable evidence that the 
Settlement Officer neglected to perform 
his duty or was misled in recording a 
oustom, and it does not appear ‘that the 
statement of the custom is ambiguous, the 
record in a wajib-ul-arz of a custom ig 
most valuable evidence of the custom, 
We, therefore, agree with the finding of the 
learned trial Judge that the defendants 
have succeeded in establishing the alleged 
custom. 

The resultis that the appeal fails and 
must be dismissed. 

No other point was argued in this appeal 
beforeus. We should like to note that tha 


‘question of maintenance cannot and should 


not be considered or decided on the plead. 
ingsin this case. The plaintiffs have not 
really claimed maintenance in this ease. 
Hencs we dismiss the appeal with sosts. 
The deeree of the lower Court is confirmed 


in all respects. 
G. H. Appeal dismiss:d. 
2) 101 Ind. Cas. 368; 40, W.N. 543; $2 M. L.J. 
658; A. I. R. 1927 P. O. 113; 29 Bom. L..R. 877; 40 A. 
367; (1927) M. W. N. 444; 31 C. W, N. 853; 29 A. L. J. 
a 2 L. W. 32039 M.L. T. 166; 54 I. A. 904 
. 0). 


MADRAS HIGH COURT. d 
Civin Revi8ton PETITION No. 630 of 1928, ^ 
November 25, 1927. . 

* Present :—Mr. Justice Devadoss. 
* Rs. Ar. Ar. ARUNAOHALLAM 
OHETTIAR sy Acenr VALISIAPPA 
OHETTIAR —PrarsTirg—PzTITIONES * 
ee versus ie 
NAMAKKAL UNION BOARD (SALEM 
DISTRICT) 2v 173 PRESIDENT. C.. 
.SABJAN SAHIB—DEFENDANT— 


RESPONDENT. Ns 
Madras Local Beards Act (XIV 8f 1920), ss. 98, 288 
(2), Sch, IV, r. 9—' Professional Tax", levy eof— 


‘Income’, witether «et or grosse-Assessment'on erroneous 
basis—Suit to set aside assessment, maintainability 
of. 5 se 


ea 
‘ 
--— 


E 
-The word income" as usedins 93 ofthe Madras 


e Local Bogrds Act means het income and not gross 


“frome. |p. 7. col. 2.] M 


Municipal Couneil of Mangalore v. Codial Bail 


| Press (2).and Lawless v. Sullivan (8), followed. 
Subramaniam v. President, Municipal Commission, 


Madras (1). distinguished» 

Where the basis of taxation or assessment by a 
-local authority is itself challenged, the Civil Court 
has power to consider whether the basis relied upon 
by the Board *& the correct one or not and a suit for 
setting aside the assessment on that ground is not 
barred. [ibid.] 

Petition, under s. 25 of Act IX- of 1887, 
praying the High Court to revise & decree 
of the Court of the District Munsif, Namak- 
kal, dated the 30th November. 1925, and 
made in S. C. S. No. 822 of 1925. . 

Mr. C. A. Seshagiri Sastri, for the Peti- 
-tioner. nC 
|: Mr.T. M. Krishnaswami Aiyar, for ihe 


"Respondent. f 


JUDGMENT.- This is an application 
to revise the decree of the District Munsif 
of Namakkal dismissing the suit of the 
plaintiff fora refund of a portion of the 
‘profession tax paid by him to the Union 
‘Board of Namakkal. The plaintiff's case is 
‘that he, a money-lender, was assessed on the 
gross income forthe year and that he is 
liable to pay profession tax only on the 
‘net income and that heis entitled to be 
‘paid back the amount which was collected 
in excess of the amount which he was liable 
im law to pay. The Union Board raised 
several pleas to the suit one of which was 
.as regards the jurisdiction of the Court to 
-entertfin such a suit and the second was 
‘thatthe defendant was justified in taking the 
gross income as the basis for assessing 
profession tax. The District Munsif held 
that under the Local Boards Act the gross 
ingome wasthe basis of taxation and that 
the Court had, therefore, no jurisdiction to 
entertain the suit. ° 

The main cêntention of Mr. Seshagiri 


Sastri for the petitioner is that the expres- , 


sion “ professional income " ins. 93 of the 
Local Boards Act means only thenet income 
* ad aot the gross income of the petitioner. 
The petitioner is a money-lender who car- 
. ties on money-lending business rot only 
with his own money, but withe borrowed 
capital 4nd the net income, therefore, would 
e be the gross income minus the charges in- 
cused in carrying on the business and the 
intgrest thathe has to pay on the borrowed 
capital. "The word &' incomg” is not*defined 
in the Act. -In s. 93 the expression used 
is “ profeesional'income;" In assessing a 


‘come is taken as the basis, 
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person to profession tax the President of 
the Board is given the power under Sch. IV, 
r. 9 of classifying the persons liable to pro» 
fession tax and in the classification the in- 
Class I con- 
sists of persons whose income is not ler8 
than Rs. 2,000 per mensem and there is 
gradation of the classification going down 
to notless than Rs. 25 per mensem. This 
classification shows that a person is to be 
assessed on the income actually earned 
by him. It is suggested by Mr. T. M. 
Krishnaswami Aiyar that the profession 
tax is levied for the purpose of carrying 
on the profession and, therefore, a person 
who carries ona profession is bound to 
pay the tax. But this argument overlooka 
the fact that profession tax is not levied 
on the basis of the income derived by a 
person fromthe profession. When income 
ja the basis of taxation, what actually bene- 
fits the person can be called income, and 
not everything thatcomes into the busi- 
ness but what accrues to his benefit, that 
is to say, the gross income minus the legi- 
timate charges, would be the income of 
the person. It has also to be noted that in 
the case of companies, in r. 8 the expres- 
sion “ gross income " is used. Whenthe 
Legislature uses the expression “ gross ine 
come" inone rule and uses the word 'in- 
eome'in another rule, the Court constru- 
ing the Act must give the expressions the 
meanings which they are intended to con- 
vey inthe context. Iam unable to accept 
the contention of Mr. Krishnaswami Aiyar 
that the word “income” as used in the 
Act could only mean gross income. If that 
was so, then I fail to see why inr. 8 the 
word “gross ” should have been used in 
front of the word “income.” This shows 
that the Legislature made a distinction be- 
tween gross income and income as such 
and as I have observed income could 
only mean in the ordinary sense, income 
which really benefits a person , and hot 
gross earnings or gross takings of which 
only a fraction may really benefit a per- 
son. Even ifthere were no authorities I 
should be inclined to hold that the word 
‘income’ as used in the Local Boards Act 


coyld only mean netincome for the purposes | 


of taxation under r. 9. | 

The question ° as tothe meaning of the 
word, ‘income’ arose so far pack as 1900 in 
a case Subramaniam v. Prsident, Municipdl 


Commissson? Madras (L) stated by the Pre8i-. 


(1) 22 Ind. Oas. 278; (1913) M. W, N.035., — . 9- 
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dency Magistratefor theopinion of theHigh 
Court, Shephard and Boddam, JJ., held that 
they were of opinion that it was the net in- 
come which should be considered. No rea- 
sons are given for the opinion although it 

‘ pppaars from the report that the point was 
argued by very able Counsel. But in a 
later judgment ofthis Court reported as 
Municipal Council of Mangalore v. Codial 
Bail Presa (2) this poiat was fully discuss- 
ed, There the question was as to the 
meaning of the word income used in Sche- 
dule A of the District Municipalities Act 
of 1884. Sir Subramania Aiyar, Offg. C. J., 
and Bashyam Aiyangar, J., held that the 
‘word ‘iricome' meant net income. They re- 
lied upon Lawless v. Sullivan (3) for their 
view that income meant netincome. The 
Privy Council in that case abserved: 

“The question is whether the word ‘in- 
come’ inthe enactment to be construed 
is to be understood in a different and 
what, forthe purpose of taxation, would ba 
& more onerous sense," 
` After adverting to various provisions 
of the Acttheir Lordships observe that 
* There is nothing in the enactmentimpos- 
ing thettax nor in the context, which should 
jndues them to construe the word ‘income’ 
wher applied tothe income of a commer- 
cial business fora year, otherwise than in 
its naturaland commonly accepted sense, 
‘as the balance of gain over loss." 
~ In that case a banking concern was as- 
sessed to profession tax on the gross in- 

. come, The learned Judges who decided 
Municipal Council of Mangalore v. Codial 
‘Bail Press (2) observe at page 550*: 

“We find nothing in thecontextin the 
‘Schedule A (to the District Municipalities 
Act) or in any other part of the Act, which 
would lead tothe conclusion that the word 
‘income’ is there used in the ‘more 
onerous sense’ contended for on behalf of 
the Municipality or otherwise than in 
its "natural and commonly accepted 
Bense ” as denoting the profits or net in- 

. come derived from the business." 
. There is no other case on the point. Mr. 
Krishnaswami Aiyar relies upon a recent 
decision of this Court in C. R. P. No. 294 
.of 1925 in support of the contention that 
unless there was in the decision of the 
Board anything coatrary td natural justice 
_ (2) 27M. 547. æ 
63) (1881) § A. O. 373; 50 
897929 W.R. 917 - 


L. J. P. O. 33; 44 L. T. 





LJ d 
LI 


y 


or a violation ofthe rules which are to, 
govern its procedure, & Civil Court has no 
jurisdietion to question the order of the 
Board. Inthat case Odgers and Jackson, 
JJ., held that the Board did not contravene 
any of the provisions of the Act of the 
rules under which the Board had to aot. 
Here the question is not whether the 
Board contravened any of ths provisions of. 
the Act but whether their basis of tara- 
tion is correct or not correct, Wasre the: 
basis of taxation itself is challenged I 
think the Civil Court has power to consi- 
der whether the basis relied upon:by the 
Board is the correct one ornot, The ques- 
tion of jurisdiction was raised in Munici- 
pal Council of Mangalore v. Codial Bail 
Press (2) and reliance was placed upon 8. 
262, sub-s. 2 of the District Municipalities 
Act. It was held the Oivil Court had 
jurisdiction to try the suit. The corres- 
ponding provision in this Act is s. 228 
which is as follows: 

* No suit shell be brought in any Oourt 
to recover any sum of money collected 
under the authority of this Act or tore: 
cover damages on account of any assess+ 
ment, or collection of money made under 
the said authority: provided that the pro» 
visions of this Act have bsen in subsiates 
and effect complied with.” MEE 

It cannot be said that the provisions of 
‘the Act have been complied with when 
the word “income” is treated as meaning 
gross income and not nef income. As I 
said when the basis of assessment ds in 
question, the Civil Court can entertain -a 
guit for setting aside the assessment-on the 
ground that the basis of assessment’ itself 
is wrong ands, 228 (2) does not bar such 
a suit. Section 93 of the present Act is 
almost a word for *word for s. 93 of 
the District Mttnicipalities Act of 
1920, and the provisions of that section 
gre the same asthe provisions iw the Dis- 
trie Municipalities Act of 1884 with  re- 


gard to profession tax. I, therefore, hold 


that the word "income" in s. 93 of the e 


Local Boards Actis net income and nof, 
gross indom?e. 

The question as to. whether the case 
should be sent down ornat will bs consi- 


2 
. 


. dered after Mr. Krishnaswami Aiyar .qscer- , 


tains from the Board waether the Board 
will re-consider its decision in view of fhe 
decision*of this Court. Jf the Board wolfld 
agree to revise the assessment, in the light 
ef my decision, it would net be necessary 


: 1 . T 
dc 
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to send the case back to the District Munsif thglands appertaining to an estate belonging tothe 


for trial. . 


e° eThe Question of costs willebe considered 


later om. Adjoyrned for two weeks. 





This petition coming’ on for further 
Hearing the Court delivered the following 

JUDGMENT.—Mr. T. M. Krishna- 
swami Aiyar says that the petitioner, Mr. 
Seshagiri Bhstri'8 client, has been assess- 
ed on the net income at Rs, 6 for the half 
year in question in accordance with the 
view expressed in my judgment. The mat- 
ter having been settled between the par- 
‘ties it is necessary to send the case back 
for & trial by the District Munsif. 
' As regards the question of costs, Mr. 
Krisbnaswami Aiyar urges that there was 
no decision on the point and the Union 
Board acted in accordance with the legal 
advice which it received. I do not think 
that would be a ground for depriving the 
petitioner of his costs, The ordinary rule 
is that costs should follow the event un- 
less there is some ground, which would be 
sufficient to deprive the successful party 
of his costs. Ido not think in this case 
the petitioner has done anything to dis- 
entitle him tothe costs of this litigation, 
J, therefore, allow the petition and direct 
that a.decree be passed in favour of the 
petitioner for Rs. 74 that is Rs. 80 which 
he has paid minus Rs.6 at which he has 
-been assessed and which he is bound to 
pay. He will beentitled to the costs of 
this, petition and costs in the lower 
Court. 


Y. N, Y. Petition allowed, 


PRIVY COUNCIL. 

APPRAL FROM THE OaLCoTTA Hrem Cover, 
; April 30, 1928. e t7 

Present:—Lord, Atkinson, Lord Sinka 
" e and Sir John Wallis. 
“Tar SECRETARY or STATE rog INDIA 
e : In COUNCIL-— DEFENDANT; — 
ic APPELLANT 

WETSUS u 

.' PARBATI CHARAN SHAHA, since 
.. DEOHASED AND OTBERS—PLAINTIFUS— 
*. *  RESPONDENZS. 


plaintiff were rightly assessed to Goyernment Kevenue 
ona basis other than that contained in the said 
pottah. [p. 11, col. 2.| a 

Parbati Charan Saha v. Secretary of State for India, 
69 Ind. Cas. 188, reversed. 


Appeal from a decree of tha High Court, 
Calcutta, (Woodroffe and Ouming, JJ.), 
dated the 25th April, 1921, and reported as* 
69 Ind. Cas. 188, which reversed a decree of 
the Court of the Subordinate Judge, Bac- 
kergunj, dated the 15th April, 1919, 

Messrs. K. Brown and Raikes, for the Ap» 
pellant. us ; 

Messrs. D. Gruyther, K. C., and Hyam, for 
the Respondents, i ' 

The judgment of their Lordships was 
delivered, having been prepared by Lord 
Sinha,* í 

JUDGMENT.—This is an appcal 
against a decree of the High Courtof Cal- 
cutta which reversed a decree of the Sub- 
ordinate Judge of Backergunj made in 
Original Suit No. 298 of 1917, in which the 
plaintiffs were the Shahas and the defendant 
the Secretary of State for India in Council, 
The facts are as follows: — 

In 1790 Byoyram Shaha obtained from 
Government a sanad or pottah in respect 
of three Chucks, called Chuck Kalaran, 
Ohuck Ohandipur and Chuck Baleswar, 
which constituted a Henckell talugi, in the 
Sunderbans. Thatland was forthe most 
part swampy and under jungle. The 
pottah which was addressed to the Shahas 
provided inter alia as follows :— 

“ It bas been ordered that out of the 1200 
bighas of layek jirat land found upon mea- 
surement within the boundaries of the 
aforesaid Chucks, with the exception of the 
area covered by the hastabud and the 
khals, khandaks, tanks, nalayek, jungle and 
beels, you shall keep apart 200 bighas for 
mofussil establishment for the accommoda- 
tion of the gomashtas, hat pahari, for raptan, 
and mokami, for cutchery, and for watching 
mal khana and for guarding the metes and 
boundaries etec., and the remaining 1060 
bighas shall be assessed at the following 
rates, viz, from the first to the end of a’ 
third year, i. e., from the date of your ap- 
plication to the aforosaid Ghosals in 1193 
B. S., you will hold the.same free of rent, 
but im the fourth year yot shall pay ret 
venue at the rate of two annas a bigha in 
Sicca coin, in the fifth year at the rate of 


* g'alugdari pettah, constfuction of—Assessment of four annas, and in thes sixth year at, 


Governmént Revenue. e ` 
Held, on the construction of the talugdari pottah 
granted to the plaintiffs predecessor-in-title, that 


. C e 
. R ° Di 
*Lord Sinha died in India on March sth, 1928 [K. J Ri] 
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ihe tate of aiz annas and from’ the 
seventh yedr you shall continue to pay the 
revenue year after yearat the full rate, 


1. €, at the fixed rate of eight annas a bigha . 


83 prevailing in. the locality." 

.À measurement of the said settled landa 
took place in 1835. The area (subject to 
the deductions provided for inthe pottah) 
amounted to 3356 bighas, and the revenue 
of eight annas was sicca Rs, 1,678-5-4 or 
Company's Rs. 1,790 3-9. On the 22ad May, 
1835, the Shahas executed adoul for pay- 
ment of this revenue yearly by twelve in- 
gtalments, 
` „Subsequently, in the year 1851, a survey 
took place and the Shahas were found to 
be chargeable in respect of lands which 
they held in excess of the said 3356 bighas, 
some ofthe excess being newly formed 
chur land by the action of the rivers. After 
some official correspondence, it was pro- 
posed by the Revenue Commissioner that 
the whole area (inclusive of the new land 
which had thus been formed) should be 
settled with the Shehas in perpetuity com- 
mencing withthe year 1257— with an ex- 
press proviso, however, for the assessment 
in future of any newly formed chur land. 
This proposal was sanctioned by the autho- 
rities and agreed to. Accordingly, on the 
9th September, 1852, the Shahas executed 
in respect of the estatea kabuliyat which 

` contained, among others, the following 
clause :— 

“Tf in future any chur be newly accret- 


ed and the quantity of talug land be in- 


creased (thereby), we shall duly [rit maia] 
pay revenue for the said increased land.” 


And on the same date they signed a 
doul which setout the area of the land 
and the revenue thereon in detail and a 
kistbundt for the revenue which was fixed 
as from the year 1266 at Rs. 2,144-15-1. 


The estate included in this Permanent 
Settlement is now designated as estate 
towzi No. 6556 in the Collectorate Regis- 
ter. This appeal is not concerned with it, 
and the rights of the Shahas therein have 
been neither restricted nor enlarged by the 


gubsequent settlements now to be referred 
t 


O. e e . . 

*Since 1852 lands amounting to 2930 
bighas have been formed' by alluvion in 
contiguity with the permanently settled 
estate, and these are the lands in question 
if this appeal and new constitute the estate 
.towzi No. 6975 referred to above, 


The Subordinate Judge says :— 

" There «is no evidence to pfove, mœ ft» 
conceded by the learned, Pleader for the 
plaintiffs, that*the lands of the newly form- 
ed separate estate No. 6975 aré covered by 
ihe leases and settlements of the years 1790, 
1835 and 1852. But according to the caseg 
of both the parties, the major portion of 
these lands are covered by the settlements 
of 1878-9 and 1890. Each of these two 
settlements was for a term of ten years 
ODIY os sesto The doul (Ex. ll) and the 
kabuliyat (Ex, K-10) dated the llth Decem- 
ber, 1916, which are admitted by both the 
parties, show that since the settlement of 
1852 altogether 2,930 bighas and 84 cottahs 
of land were gained by alluvion to the 
Estate No. 6556." 


The temporary settlement of 1878-9 en- 
sued on a survey which showed accretions 
or contiguous alluvial formation of 99:4 
bighas—an area then assessed to revenue at 
Rs. 497. 

On the 20th March, 1878, in anticipation 
of and subject to the sanction ofthe Board 
of Revenue, a kabuliyat was drawn up and 
executed by the Shahas for the payment 
ofthe annual assessment of Ra. 2,642, being 
the sum assessed at the Permanent Settle- 
ment of 1852, together with the assessment 
on the new formations just referred to. 
The details of the assessment were annexed 
to the kabuliyat, but itis unnecessary to 
state them here for the reason that the 
settlement was sanctioned by the Board of 
Revenue as a ten years’ settlement only, 

The ten years’ period having expired, a 
fresh survey was made in 1889, andit was 
ascertained that further chur lands had 
been formed. As at the previous settle- 
ment, in anticipation bf orders of the Board 
of Revenue, a kabiliyat was drawn up and 
executed by the Shahas, *An addition to 
the revenve provided by the "Settlement 
of f878 9 was made in respect of the last 
mentioned chur, and,the total wag Rs, 2,872. 
As on the previous occasion, the Boasd eof* 
Revenue sanctioned the settlement forea 
ten years'*period only. t4 


After the expiry of the ten yearg, viz, in’ 
1911, the Diara Deputy Collector gave 
notice to the Shahae under s, 3 of Act IX of® 
1847 that thechyr lands had increase@ by 
35 acresand that if was intended, to assess 

*them atcording to the rules in force, The 
Shahas raised an objection, and orders were 
sought from the Board of Revenue, which 


10 


reviewed the whole question ane gave the 
fello;ving directions.— 

“(1) Tha whole estate should be divided. 
Ínto two parts,-one with the ‘present towei 
number confaining the land of which settle- 
ment was made in 1852;and the other with 
& new tow2t number containing all later 
accretions, ; 

"(2) No action need betaken with regard 
to the land settled in 1852 provided the 
lalukdar agrees to the Bcard's decision 
as regards all later accretions. 

«(3j All.accretions subsequent to 1852 

should be'now assessed in the ordinary way 
at the rate and for the period considered 

suitable by the Settlement Department 
secon ae to the condition of the accreted. 
ands 

In accordance with the said directions 
ofthe Board of Revenue the Diara Deputy 
Collector on the 2nd February, 1914, gave 
the -Shahas notiee that the lands 'newly 
formed since the Permanent Settlement of 
1852 would be separately settled as a 
temporarily settled mahal. The  Shahas 
renewed their objection, which, however, 
wagoverruled by the Board of Bevenue on 
the 9th October, 1916, and the new lands 
"were.designated as towzi No. 6975 in thé 
‘Collectorate Register, and were assessed 
at Rs, 2,198, This assessment was arrived 
‘at by the Revenue Authorities by imposing 
a rate of 12 annas per bigha, being the 
‘ordinary ratefor such land measured with 
the standard rasi of 80 cubits. A kabuliyat 
jn respect thereof was offered to the Shahas 
and was accepted and executed by them on 
the 11th December, 1916, under a protest 
‘which is contained iu their petition of that 
date. It is submitted that the order of the 
‘Board of Revenue was final and that no 
sait is Sar ae in the Civil Courts to 

* interfere with the discretion ‘and powers 
of the Revqnue Authorities in regard to the 


rate, method or amount of the assessneent ° 


imposed upon such aliuvial accretions. e 

On the lOth September, 1417, the Shahas 
"inBtituted the present suit against the 
Secretary of State for India ig Council. 
« The plaint sebout from their point of view 
ihe „history of theestate and thé provision 
of ‘the ‘settlements above-mentioned and 
*prayed' for declarations (inter alia) to the 
follewing effect:— 

(Ka) That ib may * be declared that, 
the lands described in the schedule are” 
included in the lands of the sanad of 1196 
(1790) and the subsequent settlements and 
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that the Government had no right to make 
settlement thereofin contravention of the: 


terms of the said polah: artd 


"(Ja) That it may be declared that the: 
disputed lands are the re-formed lands im: 
situofthe permanently settled lands of the | 


plaintiff. 


` “(Kha Ga Cha) That it may be deelared ' 


that the Government had no right to- 


assess these lands at a higher rate than 
eight annas (sicca) per bigha witha rasi 
of 110 cubits and after allowing a deduc- - 
tion of 200 bighas in every 1200 bighas. 
"(Jha) A refund ofthe money paid in 


J 


excess under the settlement of 1916 aad 


other relief was also prayed for." 


A written statement of defence was put. 
in on behalf of the Secretary of State’ 
denying the title asserted by the plaint-. 
iffs and pleadings inter alia as followa:— 

“(2) The lands formed into a separate 
estate bearing towzi No, 6975 were never 
permanently settled with the plaintiffs or. 
their predecessors. They are accretions 
to the land permanently settled with the’ 
predecessors of the plaintifs in 1852 and 
were rightly assessed to revenue and form- 
ed into a separate estate under Act XXXL 
of 1858, 

"(4) The talukdari sanad of 9th Janu-, 
ary, 1790, relates to land in existence in 
1790 end cannot create a right to lands, 
not theninexistence. The lands now form- 
ed into estate No. 6975 were not in exist- 
ence in 1790 or even in 1852." 5 


On these pleadings issues were framed, 


of which the following are now material:— - 


*(2) Are the lands of estate No. 6975 
orany portion of it covered by the lease, 
of 1852? f 

“(2)—(a) Are the lands of estate No. 6975, 
or any portion of them covered by the; 
Settlements of 1790, 1835, 1878 and 1890? 

"(3) Are the plaintiffs entitled to hgll, 
any land lying outside the. area leased i iu 
1852 at any spacial rate of rent? 

"(4) Was the separation of the accreted 
land into a separate estate ultra vires? ` 

“(6) Do the disputed lands form part 
of, and are ra-formation in situ of, the 
lands of the disputed permafentlye settled 
estate of the plaintiffs ? 

'(*) Are the plaintiffs entigled to get a 
refund of the excess revanue bhat "they 
have paid and may be required to pay, 


from tim’ to time till “he doneak of this F 


suit? $ 


‘by Mr. 
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.."(8) What relief, if any, are the plaint- 
lis entitled to get in this case?” ^» 

The suit having come on for trial, the 
Subordinate Judge, on the 15th April, 
1919, delivered judgment therein for the 
defendant and passed a decree dismissing 
the suit. 

The “Subordinate Judge held that the 
lands in suit do not form part of, and 
are not re-formation in situ of, the lands 
of the estate permanently settled with the 
plaintiffs! predecessor. 

And after making the observations here- 
'inbefere quoted, he adds: — : 
. “The fact that in the Settlement of the 
year 1852 the then alluvial increment was 
settled in perpetuity does not necessarily 
‘show that the Government was legally 


“bound to settle it in perpetuity...I do not 


think that there isanything in the sanad 
0f1790 or in the doulsof 1835 and 1852 
which gave the grantees any right to settle- 
ment in perpetuity of subsequent acere- 
tions.” 

He further held upon issues Nos. 3, 4, 7 


_and 8 as follows: 


“As these lands have not been shown to 
be included in the permanently settled 


‘estate of the plaintiffs but are, on the 
‘other hand, an alluvial accession to that 


estate, 1 do not see how the right of the 


'Government to assess revenue upon them 


ean be reasonably disputed." 


Hethen dealt with the Aets relating to 
Such assessments,and held thatthe action 
of the Revenue Authorities was perfectly 
regular and proper,and decided the said 
issues in favour of the Government. 2 

Against the said decree the plaintiffs 


‘preferred an appeal to the High Oourt, 


which came on for hearing before Mr, 


-Justice Woodroffe and Mr. Justice Cuming; 
‘and onthe 25th April, 1921, the learned 


Judges delivered judgment therein for the 
plaintiffs. 

The judgment of the Court was deliverad 
Justice Woodroffe. He does not 
hold that the lands in question were lands 
which had already been assessed—or re-for- 
mation in situ of such lands—so that the 
plaintiffs could. be entitled by virtue of 
the Permanerft Settlement of 18,2 «to held 
ihem free of any further charge. $ 


But hg fufd$ that the sole and, ofily 
question before them was whether the 


.r&he chafgeable for. the disputed acere- 
„tiong, 


was to be at the pottahirate of 8 


li 
annas or the Revenue Authorities rata 
2 annas per bigha.° e " 

He held that this depended on the effect ^ 
of the pottah e£ 1790. * | ` 

He then states the questione “D> the 
disputed lands fall within the boundaries 
of the taluk as it was constituted in 1790." 

It appears to their Lordships that the 
real point for determinationein this appeal 
is as to what the effect is ofthe Settlement 
in 1852. By that time, all the reclamation 
had taken place, and the only question 
was if any newly accreted lands weré 
formed, as to what revenue should be pay- 
able in respect thereof. . d 

With regard to that, the express provi- 
sion was made that “if in future any 
chur be newly accreted and the quantity 
of taluk land be increased thereby, we 
shall duly pay revenue for the said in- 
creased land." The words which are translat- 
ed "duly" are in the vernacular riti mata, 
Though a good deal of argument took 
place, both in the trial Court and in the 
High Oourt upon the proper meaning of 
the words, it is admitted now that they 
mean exactly what "duly" conveys, i.e; 
any revenue which may be legally 
and properly payable in respect of the 
accretions. It is contended that the yates 
mentioned in the document of 1790 are 
what is legally payable. The Government 
contends to the contrary, viz, that the 
rates are to be determined in the same way 
and accord to the same rules as Govern- 
ment adopt with regard to all newly form- 
ed churs. j 

Their Lordships are of opinion that the 
latter contention is correct, and that the 
pottah of 1790 does not affect the question 
inasmuch as the lands now in question did 
not exist when the potfah of 1790 wab 
executed. These areadmittedly new lands 
and the case of these lands*being re-forma- 


„tiong in situ of the lands settled in 1790 or 


any of the later Settlements appear to have 
been abandoned in the High Court, : 
The pottah of 1790 does not contain any * 
boundaries. It was in 1851 for the first time 
that the lands settled with the Shahas 
were defined by boundaries and it wis 
obviously the jntentión of the parties that 


. the landsso defined should from tlrat timee 


form a permanently settled estate as well 
understood in Bengal. There was no ques- 
dion frem that time , onwards ° of any 
variation of rafes or of the total revenue 
payable in respeet. of thatearea, and the 
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only provision for the future was with 
eYesBect to lands which migltt be newly 
formed and accreted to the, defined estate. 
There is nothing in the pottah of 1852 
which restricta the Gavernment to the rates 
mentioned inthe potiah of1790. It is true 
that in )878 and again in 1889 the Govern- 
ment adopted the rates of the document of 
1790 forthe newly formed lands which 
were found to have accreted in those years 
respectively, but as the Subordinate Judge 
said, because the Government chose on 
some previous occasion to adopt the rates 
of 1790, they are not under any obligation 
to adopt those rates in perpetuity. Section 
1 of Act XXXI of 1858 empowers the 
Government either to add the revenue asses- 
sed upon the alluvial increment to the jam- 
ma of the parent estate and enter intoa new 
engagement with the proprietor for the 
payment by the latter of the aggregate 
amount, or tomakea separate settlement 
for the alluvial increment and to make 
this increment a separate estate. 

On the three previous occasions, viz., 1852, 
1878 and 1888, the Government chose to exer- 
cise theirright in the manner first describ- 
ed, but they were not under any obligation 
to exercise their discretion in the same way 
on the subsequent occasion when a fresh 
survey was made of all the accretions up 
to, 1911. They were at liberty to do as 
they did—to require a separate engagement 
for all the accretions which had taken place 
to thee estate since 1852 and to form that 
into aseparate estate No. 6974. In 1878 and 
1888, the settlements so far as the accreted 
lands ‘were concerned were temporary and 
for ten yearsonly. They were temporary 
only so far as the accreted lands were 
concerned, but in ne sense temporary £0 
far asthe lands comprised in the estate 
defined by the «kabuliyat of 1852. 

Their Lordships will, therefore, humbly 
advise Hia Majesty that the judgment of 
the High Court should be reverred and the 
judgment of the SubofdinateJudge restored, 
gnd the respondents should pay the costa 

sof the appeal to the High Ooust as well as 


* .of this appeal. 


K. Appeal allowed. 
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PATNA HIGH COURT. 

Frest Crvin Aepzan No. 223 or 1924. 
February 1451928. 
Present:—Sir Dawson Miller, Krt., 
Ghief Justice. and Justice Sir B. K. 
‘Mullick, Kr. 
Syed ALI Z AMIN—DeranDANT—APPELLANT 
Versus 
Syed M. AKBAR ALI KHAN AND OTHERS 
—PrAINTIEFS —RESPONDENTS. 

Muhammadan Law —Wakt—Rules of succession to 
office of mutwalli—Dedication, when complete— 
Change of possession, necessity of-- Power of wakif to 
lay down conditions of devolution after declaration 
but before change of possession. 

When property is devoted to religious and charit- 
able purposes it is usual for the appropriator to lay 
down rules for succession to the office of trustee upon 
which the question of succession depends. But if no 
such rules are leid down the power of appointment 
is vested in the appropriator during his life. [p. 18, 
col. 2; p. 14, eol. 1) 

Under Shia Law a mere declaration of wakf does 
not constitute a valid dedication unless and until 
the founder divests himself of the proprietary interest 
in the dedicated property by transference of posses- 
sion and it is open to the wakif to lay down con- 
ditions attaching to the wakf up to.the moment of 
change of possession. [p. 14, col. 1.1 

Evidence of a statement made by the founder at 
the time of dedication is admissible under s. 11 of the 


-Evidence Act. [p. 16, col. 1) 


First appeal from a decision of the 
Subordinate Judge, Patna, dated the 
26th September, 1924. 

Messrs. Khurshaid Hasnain and Baldeo 
Sahai, for the Appellants 

Messrs. Syed Hasan Imam, Mehdi Imam 
and Saiyad Ali Khan, for the Respondente. 


JUDGMENT. 

Miller, C. J.—Thisis an appeal by Syed 
Ali Zamin, the principal defendant in the 
suit, against a judgment and decree of 
the ‘Subordinate Judge of Patna in favour 
of the plaintiff. 

Although the appeal has been argued at 


.gome length the question for determination 


lies within a small compass. The plaint- 
iff, Chhote Nawab, sued the defendant, Ali 
Zamin to establish his title as mutwalli 
ofa religious endowment created by the 


plaintiffs father, the late Nawab Latf Ali - 


Khan and to recover possession of scme of 
the endowed properties. The brother and 
two sisters of the plaintiff who according . 
td hisecase were interested *in the appoint-. 
ment of the mutwalli of the endowment 
were also added as pro forma,defendants but 
they have not entered appearance in the 
suit. Each party claims that be has been ` 
regularly appointed* mutwal and is. enc 
titled to the management of' the endowed 


--son Badshah Nawab 
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properties. [tis agreed that Nawab Latt 
Ali Khan dedicated hisinterest in three 
vilages to religieus and charitable pur- 
poses in connectien with the Bouli mosque 
and Imambara situate at Patna by an oral 
wakf some eight or nine years before his 
death which occurred in the year 1890, 
and the difficulty in the present case main- 
ly arises from the fact that the dedication 
was by word of mouth and no wakfnama 
or iauliatnama was executed from which 
the intentions, if any,of the settlor, who 
was himself the first mutwalli, can be 
gathered as to the mode of succession to 
the mutwalliship. The result is that we 


. are largely dependent upon the evidence 


of persons who speak to matters which 
happened some forty yearsago. The case 
as presented to us on appeal is further 
complicated by the fact that the evidence 
of Nisar Hussain the only witness who 
claims to have been present when the act 
of dedication is said to have been performed 
did not commend itself to the learned 
Subordinate Judge before whom the suit 
was tried. In the event, however, he found 
that there was-sufficient evidence on the 
record to indicate that the intention of the 
founder as to the appointment of future 
mutwallis had been expressed in the terms 
alleged by the plaintiff and he held that 
the plaintiff had been duly appointed 
mutwallt in the manner laid down by hia 
father at the time of dedication, 

It is the plaintiff's case that Latf Ali 
Khan at the time of dedication directed 


that after his death the management: 


should vest in his children with power to 
select one of their number to perform the 
duties of mutwallt and that no stranger 
should be appointed. When he died he 
left three sors known as Badshah Nawab, 


. Manghley Nawab and Ohhote Nawab and 


two daughters Razia Begam and Waziun- 
nissa Begam and it is proved beyond all 
controversy that aiter their father's death 
in 1890 they met and appointed the eldest 
to be mutwalli 
and he performed the office without ob- 
jection by any one until 1919, and it is 
the plaintif’s case that after his brother's 
death he was*selected by his suwiving 
brother and his two sisterg to perform the 
office. of mutwalli. It appears that Bad- 
shah Nawab daring his lifetime, ine the 


` yegr 19017, executed a wakfnama dedicat- 


ing-certain properties of his own'to reli- 
gious and charitable purposes in connee- 
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tion with the same mosque and [mambarq, 
as that in which the services under "his 
father's wakf had been performed: By the 
deed he constituted himself the, first mut- 
walli of his own endowment and direcfed 
that the appellant Ali Zamin should suc- 
ceed him in that office after his death, 
Ali Zamin is related to the family by 
marriage having espoused the daughter 
of Manghley Nawab as his first wife. She, 
however, died a few months after the cere- 
mony. It appears that Badshah Nawab 
who was then the mutwalli of both insti- 
tutions conceived the idea that it would 
be desirable that in future the office of 
mutwalli in both should remain in the 
Same person and by an ekrarnama dated 
the l7th June, 1917, in which he formally 
relinquished his title as.heir to any of 
the properties dedicated by his father he 
also declared that after his death whoever 
should be the mutwalli of his wakf 
should aiso be the mutwalli of the old 
wakf created by his father. It is on this 
exrarnama that the defendant mainly based 
hisclaim. His contention is that this nomi- 
nation, although not made by Badshah 
Nawab on his death-bed, operates as a testae 
mentary disposition if not revoked. He 
further contends that Badshah Nawab-8ub- 
sequently when in mortal sickness appoints 
ed him his successor. He also relies gn 
the fact that he is de facto mutwaili in 
possession and is entitled 10 remain in 
possession until a better title is psoved, 
He concedes that ifthe founder Latf Ali 
Khan at the time of dedication laid down 
the mode of succession as alleged by the 
plaintiff and if the plaintiff wes appointed 
in accordance with the directions &o laid 
down his claim mustfail. He contends, how- 
ever, that the evidence fails to establish 
that Latf Al? Khan declared the mode of 
succession at the time of dedication and, 
even if he did so, asserts that the plaintiff 
was nob properly appointed in accordance 
with such directions, * 4 > 

The main question for decision is whethet 


as the learned Subordinate Judge found,* 
Latf Ali Khan at the time of dedication f 


laid down “the rule df succession eto tha 
mutwalliship, Tt 
acknowledged by text writers on the sube 
ject, and has been so enunciated by the 
Madras Tigh Court, that when propefty 
ig devoted to rebigious ahd charitable pure 
pose it is usual for the appropriator to lay 
down rules for sueceesion*to the office of. 


seems to be gengrally , 


* giof: depends. 


d. as 
írustee upon which the question of succes- 
But if no such rules are laid 
down thé power ef appointment is vested 
in the apprepriator during his life, see Shah 
Gulam Rahumtulla Sahib v. Mohammad 
Akbar Sahib (1), Amir Ali's Muhammadan 
Law, Fourth Edition, Volume I, page 449; 
Tyabji's Pringjples of Muhammadan Law, 
Second Edition, page 611; and other text- 
books. It is argued, however, on behalf of 
the appellant that the right of the founder 
where no specialrules have been laid down 
in the first instance is confined to the 


appointment of his immediate successor 


&nd does not entitle him to provide for 
subsequent appointments. It is not dis- 
puted that under Shia Law, by which the 
parties in this case are governed a mere 
declaration of wakf does not constitute a 
valid dedication unless and until the found- 
er divests himself of the proprietary inter- 
est in the dedicated property by transfer- 
ence of possession. Where he appoints 


himself the mutwalli such transfer may 


be evidenced by overt acts indicating a 
change inthe character of his possession 
from that of proprietor to that of trustee, 
Mr. Justice Tyabji at page 545 of his text- 


. book, above referred to, states the matter 


thué:—" Under Shia Law a wakf is not com- 
pleted unless possession ofthe wakf proper- 
ty is given either to the mutwalli or to 
the first beneficiary under the wakf pro- 
vided that where the object of a wakf is 
a charity, it is not completed unless a 


mutwallt is appointed, and possession 
is given to him". lt is "unnecessary to 
refer fo the authorities which appear to 


be unanimous upon this point. The latest 
pronouncement of the J udieial Committee 
git the subject appears in the case of 
Abadi Begum v. Bibi” Kaniz Zainab (2) 
where the four conditions governing the 
validity of a wakf under the Shia Law, as set 
out in Baillie’s Digest, are referreü to 
with approval, These include (8) possession 


* augt be given of the mowkoof of the thing 


appropriated and (4) it must be entirely 


“ taken out of the wakif or appropriptor him- 
\ self. lt ig necessary to bear this in mind 


jn*considering the effect of the evidence in 


« the case because, although the jearned 


e . 
| 438 M.H.O;R.63 e 

rol 90 Tid. Cas. 669; 6 Pat. 259; A. I. R.,1927 P. Q. 
8. (097) M. W.N. 19 25 A. b. J. 51; 38 M. L. T, 
3374 O. W. N:153; 8 P. L. T. 107; 31 C. W. N. 365; 52 
M. L. J. 430; 29 Bom. L. R. 763; 25 L. 
-Q L, J, 408; 54 L À 38 (P. Ori, E 
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Subordinate Judge did not feel justified in 
accepting the evidence of Nisar: Hussain, it 
was proved by the witnéss Kamla Prasad 
whose testimony he accepted that à day or 
so after the dedication the Nawab Sahib’ 
(Latf Ali Khan) intimated to all his ser- 
vants in the sherista that he had made a 
wakf of the three villages and that a sepa- 
rate account and separate books should be 
kept for the wakf properties and in reply to 
his dewan asking whose name should ibe' 
entered as malik said that the three proper- 
ties will be God's but that his own name 
wil be shown as mutwalli and manager 
during his lifetime and after his death his’ 
sons and daughters would act as mutwalli 
or elect one of them to act as such. He also? 
gave the names of the other persons some 

eight in number, who were present: on that’ 
occasion, but none of them is now alive.’ 
This evidence is corroborated by the testi-’ 
mony of other witnesses who speak to hear-' 
ing Latf Ali Khan on various later occa-’ 
sions state how the office of mutwalli would’ 
devolve. It is also corroborated by the fact 

that on his death his sons and daughters did, 
in fact appointone oftheir number to the 

office, namely, Badshah Nawab the eldest 
son. ifthe evidence of Kamla Prasad is 

accepted, and if it is admissible, then the 
principal point in the case must be decide 
ed in favour of the plaintiff and in accord: 
ance with the learned Judge's findings. It 
is contended; however, that the evidence is 
not admissible. It is argued that any state- 
ment made by the founder even one day 
after the dedication as to the mode of .suc- 
cession is not a valid direction as to the 
succession, but that any intentions of wakif 


as to the appointment of future mutwallis, - 


or the class from which they shall be select- 
ed must be expressed by him at the moment 
the oral dediction takes place. After that; 
it is argued he is functus officio and caunot 
add to or take away from the conditions, if 
any, laid down in the firstinstance except 
that, if no provision was then made for the 


appointment of his successor, he may durs” 


ing his lifetime nominate his immediate 
successor. Whether evidence of a states 
ment made by the deceased founder so 
sÓon *fter the dediction 


B'relevant fact making it highly probabld 


thathe had expressed a Mmilary intention , 


a day og so.earlier when the dedieation teok 
‘place or whether such evidence should be 
entirely excluded us inadmissible, itia uzi 


is admissible: 
* under s. ll of the Indian Evidence Act as 


*4 
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the transaction as a whole for, in my opinion, 
it was within the competeney of the dedi- 
cator to lay down rules as to the mode of 
succession to the mutwalliship up to the 
moment when the dedication became valid 
and effective by transference of possession. 
No detided case has been drawn to our at- 
tention which deals with the exact point 
under consideration. It is not disputed, 
however, that under the Shia Law which in 
this respect differs somewhat from the 
Hanafi Law, delivery of possession is & ne- 
cessary condition tothe validity of a wakf, 
and where the wakif appoints himself the 
mutwalli as pointed out by Mr. Amir Aliat 
page 499 (Fourth Edition) of his well-known 
text-book: ‘In such a case, a formal change 
af possession is out of the question. And, 
therefore, what is intended by the princi- 
ple is not actual delivery of possession to 
another, but change in the character of the 
possession or of the dominion exercised over 
ii" The evidence of Kamla Prasad is, I 
think, evidence of overt acts on the part of 
the dedicator indicating a change in the 
character of his possession and it may rea- 
sonably be assumed that up to that moment 
he had not divested himself of the pro- 
prietary interest, There had been no change 
of possession either constructive or otherwise, 
Up to that moment, therefore, the necessary 
conditions as to the validity of the wakf 
had not been complied with. I think it 
would be unreasonable to hold that the founda 
er could not after dedication but before 
the transaction became compieie and effec- 
tive lay down directions as to the mode of 
succession. The only text which I have 
peen able to discover which throws light on 
the subject is that of the Jawahir-ul-Kalam, 
a leading authority on the Shia Law, quote 
ed in Mr. Amir Ali's treatise at page 5v0. 
"he general proposition is stated by that 
learned author thus; “When ali the con- 
üitlons requisite for the completion of a 
wakf are'complied with, it becomes absoa 
lute (if made in health) and cannot be re- 
voked.” He then proceeds to quote the 
text: "On this point" says the author of 
the Jawahir-ul-Kalam, “Abu Hanifa difera 
from ug,though'his disciple Abu Yasufon 
artiving at Bagdad dissented therefrom.» 
If thesubject of the wakf Has once chang- 
ed possesgionpd ceased to be under the 


- Wakif's dominion, or has come into the hands 


o under the:sontrolef the beue&diaries or 
- hetrustee.on thelr behalf, the wakif can- 
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‘not revoke it or change the conditions of tbe 
wakf or wwhdraw it from the way of G%d of 
from the purgoses to whjch it is dedicated.” 
This seems to me to lay down by clear 
implication that up [o the moment of change 
of possession the wakif may under Shia Law 
lay down the conditions attaching to the 
wakf. If lam right in this view then even 
assuming that the learnéd Subordinate 
Judge was justified in rejecting the evi- 
dence of Nisar Hussain, although it finds 
corroboration from later circumstances, 
there is clear and reliable evidence of 
Kamla Prasad, which the learned Judga 
accepted that shortly after the dedication 
the wakif at the time when he took steps to 
divest himself of possession as proprietor 
laid down the rules which should govern 
the succession, namely, that after his death 
his sons and daughters should aet as mut- 
walli or elect one of them to act as such. 
The appellant, however, contends that 
this would only apply to the first mutwaili 
to beappoiuted after the founder's death, 
and baving once exercised the power by àp- 
pointing Badshah Nawab from emongét 
their number the sons and daughters had 
nofurther control, I do not so interpret 
the rule laid down by the founder. His 
expressed intention seems to me to*hnava 
been thatthe management after his death 
should vest in his children but they might 
delegate their powers to one of their num- 
þer.: If their selected representative should 
die, or for any reason should cease ¢o act, 
their rights of management would revert to 
them and they could, if they so desired; 
select another of their number to*fill th 
offiee. Thatis whatin fact happened and 
the evidence of the plaintiff and his brother 
that they and théir two sisters met and ep. 
pointed the plaintwi shortly after Badsha i 
Nawab's death is uncontradicted, lt ia 
also corroborated by a petitien (Ex. 4) 


. presented by Manghley Nawab and his siss 


ter Razia Begam to the Deputy Collector 
of Gaya on the 9th July, 1919, supporting . 
the plaintif's application for mutation 
of names, and praying that his name 
should be recorded in the Govern. 
ment regter as mutwalli in place of 
his deceased ‘brother. It is also.jn aca, 
cordaifce with the practice adopted by them 
when they appointed Badalfah Nawab’ on 
their father’s death some years earlier, fnd 
“no cogent reason has befn addressed to uf 
for not accepting this evidence which thá 
learned Judge considered worthy of credity. 
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In my opinion the learned Judge was 
wiEhe in thé conclusion at which he arrived 
and I would dismiss this appeal with costs 
against the appellants, the côsts to carry 
interest at 6 ber cent. per annum from this 
date*until realisation. 

Mullick, J.—l agree. The statment of 
Latf Ali to Kamla Prased having been 
made“ at the'time of dedication” is ad- 
missible as evidence of the mode in which 
the office of mutwalli was to devolve. The 
evidence of Kamla Prasad cannot in the 
circumstances be excluded as hearsay and 
being corroborated by the various acts of 
the children of Latf Aliis sufficient to en- 
able the plaintiff to succeed. 

B, K. P. Appeal dismissed, 


MADRAS HIGH COURT. 
Civiu APPEAL ND. 404 or 1923 anv OIvIL 
MIsoBLLANsoUsS PETITION No. 2925 or 1924. 
; January 4, 1928. 
Present: —Justice Sir Kumaraswami 
Sastriar, KT., and Mr Justice Reilly. 
BAMASWAMIOHETTIYAR alias 
VEERAPPA OHETTIAR AND OTHERS 
—DEFENDANT8—AÀPPELLANTS 
versus . 
TYAGARAJA PILLAI AND OTHERS 
e —PLAINTIFFS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XIII, 
rý. 1, 9—Madras Civil Rules of Practice, r. 64— 
è  Productiq of documents—No time fixed for pro- 


duction of documents or filing of list—Court, whe- 
ther competent to reject documents produced at 


ho 
ir here either under O. XIII, rT. 1, Oivil Procedure 
Cede, or r. 64 of the Madras Civil Rules of Practice, 
* « no orders have been passed by the trial Court fixing 
any date for the production of documents and there 
jg. no direction for the parties to produce their docu- 


ments or to file alist of them, it is not competent . 


to the Court te refuse to receive documents tendered 
by the party, in the course of the trial on the ground 
* that jhey had not been produced at an earlier stage, 
especially where suck documents are certified copies 
«ot public documents. [p. 17, col. 1.) i 
Appeal against a decree of fhe’ Court 
of „the , Additional Subordinate Judge, 
Fast Tanjore at Mayavaramy dated the 15th 
* March, 1923,in O.S, No. 27 of 1982 and 
Petition praying that in the circumstances 
stated in, the ‘affidavit “filed therewith the 
High Court will be pleased to admit ir 
evidence the documents filed therewith in 
Appeal No. 404.0f 1928, preferred against 
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that °of the Court of the Additional’ 
Subordinate Judge, East Tanjore at 
Mayavaram, in O. 8. No. 27%0f 1922. 

Messrs. N. Chandrasekhara Aiyar and 
M.S. Vaidyanatha Aiyar,for the Appel- 
lants. 


Mr. N. Muthuswami Aiyar, for the 
Respondents. i 
JUDGMENT. 
Kumaraswami Sastri, J.—This 


appeal arises out of a suit filed by the 

respondents to recover the balance of 
purchase-money claimed under a sale-deed 
filed as Ex, Ainthiscase. The defendants 

raised various defencesand pleaded that no- 
thing was due.. The issues were settled on the 

JatofSeptember, 1922. When the issues were 

settled no order was passed as to the list of 

documents or the production of documents. 
After the settlement of issues, the case 

was transferred to the Additional Sub- 

Court, East Tanjore, at Mayavaram, and 

after some adjournments the case was taken 

up for hearing on the 15thef March, 1923. 

Onthat date the defendants’ Vakil filed 

two applications. One was an application 

to receive certain documents and the 

other was an application foranadjournment. 

The documents which they wanted the Court 

to receive consisted of certified copies of 

certain decrees and orders obtained from 

Courts, registration copies of certain docu- 

ments obtained from the Sub-Registrar's 

Office, cale certificates issued in Suit No. 48 

of 1913 which, it is alleged, refers to some 

properties now in dispute, printed ‘copies 

of plaints, sale proclamations in iwo suits, 
Suit No. 38 of 1914 end Suit No. 48 of 1914 

and ledgers which, it is alleged, were filed 

in another Court. The Subordinate Judge 

dismissed the application for receiving 

the documents in evidence onthe ground 

that they had not been filed earlier and 

also refused an adjournment, and he went 

into the case and passed,a decree for" 
Rs. 15,213 and odd. Neither party adduced 

apy evidence. 

'T'heappellants argue thatthe Judge was 
wrong in refusing to receive the documents 
which they tendered and that he ought 
not to,have refured an Adjournment in 
this case, but should have allowed the 
defendants an opportunity of filing and 
proving the documents, whith, ap already 
pointed out, consisted mainly of certified 
copies end” registration copies ‘of docte, 
ments, . : 


. refusing to 


"High Court 
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The main question in this case is whe- 
ther the learned Judge was right in 


receive these documents. 
Order XXIII, rr. and 2 relate to the pro- 


. duction of docnmentary evidencs at the 


first hearing. Rule 1 says that the parties 


. Or their Pleaders shall produce, at the 


first hearing of the suit, all the docu- 
mentary evidence of every description in 
their possession or power, on which they 


' iutend to rely, and which has not already 


been filed in Court, and all documents 
which the Court has ordered to be produc- 


‘ed. Sub-clause (2) says that the Court shall 


receive the documentsso produced; provided 
that they are accompanied by an accurate 
list thereof prepared in such form as the 
directs. Rule 2 provides 
that documentary evidence not produced 
as required byr.1 shall not be received 
in a subsequent stage of the proceedings 
unless good cause is shown to the satis- 
faction of the Court for the non-production 
thereof. The Court has in such cases to 
record reasons for receiving documents 


, not produced at an earlier staga. Rule 6t 


of the Oivil Rulesof Practice provides for 
cases where the Court does not call for the 


. production of documentary evidence under 


O. XIII, r. 1. It says that in such cases it 
Shall directthe defendant to file in Court 
8 list of documents on which he in- 
tends to rely and shall fix & time for 
the production thereof. The listis to be 


. in Form No. 16 and shall be signed and 


verified by the party filing the same or 
‘by his Pleader. In the present case, no 
orders were passed either under O. XIII, 
‘yr. l or under r. 64 of the Rules of Practice, 
_So that there was no direction for the 
parties to produce the documents and no 
direction that a list should be filed, 
Under these circumstances, the question 
arises whether the Judge was right in 
rejecting the documents produced at the 
trial. Even if there was an order passed, 
‘considerable discrotion is allowed to the 
Courts in cases” where the documents ate 
either publie documents or are certifled 
copies or where there is no reasonable doubt 
as to their genuineness, We have been 


| referred to Ranchhod Hirabhai v. Secretary 


of State for Adha (1), Talewar Singh, v. 
Bhagwan Das (2), Jagdip Pandey v. 1 
un-nissa (3) and Chidambara Chettiar v. 


(1) 22 B. 473; Ti éInd. Dec. (s. s.) 697; ; 
(2) 12 Q. W. N. 312; 8 O. IL J, 147. 
„$9 12 Inti, Cas. 397; A, T. R. 1024 Pat. 209, 
: a 
. . a 


Taib, 
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Parvathi Aghi (4). TEe "diseretion of 
Courts to admit documents has ‘also been 
considered by thè Privy Oguncil in 


Imambandi*v. Mutsaddi (5). I think, tifore-* 


fore, in the paesent cass the Judge was 
wrong in summarily rejecting the docu- 
ments which were £endered at the date 
ofthe hearing. The difficulty was mainly 
caused by the procedure adopted by the 
Vakil for the appellants „who assumed 
that there was some default and put in a 
petition for the admission of these docu- 
ments. Heshould alsohave put in his 
clients in the box and proved the facts, but 
headduced no evidence. Having regard 
to these facts, and to the unsatisfactory way 
in which thecase has been disposed of in 
the absence of important documents, I 
think that the proper course will be to 
reverse the decree of the lower Oourt and 
to send the case back for disposal directa 
ing the Sub-Court, Mayavaram, to receive 
inevidence the documenta sought to be 
tendered, admitting such documents 
which are certified copies of public docus 
ments and which require no further proof, 
If there are any other documents which the 
I think the Court 
ought to consider. each document on its 


„own merits and receive such documents.as 


to which there is reasonable explanation for 
non-producetion, oras to which there cân be 
nodoubtas to genuineness. Hewill pasa 
the, necessary -orders under O, XIII, rz. 1 
and 2, Civil Procedure Code, or the Civil 
the trial. MES ° 

As regards:coste,l think that asthe ap- 
pellants have beendilatory in this case, they 
should pay the costs of the resptndents 
in the High Oourt, andas regards costs in 
the first. Court, they should pay the day 


Rules of Practice before fixing a date for . 


.costs incurred by the- plaintiffs on the 16th 


of March, 1933. The other costs of the.suit 
will abide and follow the result of the 
decree, The appellants are entitled to the 
refünd of the Oourt-fee paid in this Court 
fot the appeal. | 


No separate order'is necessary on the» 


petition to receive documents. E 
ReiMy; J.—18gree. I may add that it 


appears to,me desirable that r. 04 of ourl 


Oivil Rules of,Praetite and rr. land £ of 


(4) 87 Ind. Cas. 351; A. 1. R. 1925 Mad. 744. : 
(8) 47 Ind. Cas. 543: 48,0. 878; 35 M. L J, 47; 16 
A.L J, 800; 24 M. L. T. 530; 28 C. Lr J, 4090: 23 Ge W, 
eN. 80; 5 P, L. W. 276; 20 BomeL. R. 1022; (1919) M. W, 
N. 91; 9 L, W, 518745 I, A, 73 (P. O,).. : 
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O. XIII, Codé of ‘Civil Procedure, should be 

brought “into accord with each other by 

: amendment. ii 
Y. N. Y. 


Case remanded. 
e 


LAHORE HIGE COURT. 
Finsr Oru APPRAL No. 3040 of 1922. 
February 29, 1928. 

Present :—Mr. Justice Harrison and 

: . Mr. Justice Dalip Singh. 
“TARA SINGH—PLAINTIFF—A PPELLANT 
E versus 
“RAM SARAN anv OTHERS— DEFENDANTS— 
' RESPONDENTS. 
Hindu Law—Joint family—Son’s right on birth— 
Will—Will by joint father, effect of, on son's rights— 
t Consent to invalid Will, effect of. 

A Hindu son, if he is a co-parcener with hia 
"father, acquires by birth a right in the joint family 
«property, and his rights in the joint family property 
peat be affected by a Will by the father. [p. 19, 

col.. 2. 

A Willis not a voidable alienation which can be 
ratified or consented to and if it is invalid from 
‘the start it would remain.invalid though a person 
„entitled to take property disposed of by the Will 
:may waive his right to take that property at any time, 

Lp. 19, col. 2; p. 20, col. 1.] 


First appeal from a decree of the Sub- 
-ordinate Judge, First Olass, Sialkote, dated 
` ~the 16th November, 1922. 
Lila Sardha Ram, R. S., and Messrs, Bishen 
"Narain and M. L. Puri, for the Appellant. 
«Dr, G. C, Narang and Mr. C. Rai, for the 
“Respondents. 
ORDER.—These three appeals can be 
disposed of in one judgment as the facts of 
all three are similar. ‘One Ganpat Rai had 
<two.sons, the elder, Nathu, and the younger 
-Bon, Ram Saran. Mohan Lal is the sonof Ram 
“Baran. It is conceded on both sides that 
'Ganpat Rai and his two sons at one time 
:$órmed a joint Hindu family. On the 
'393rd of March, 3904, Ganpat Rai execut- 
ed a Will which -is printed at page 
:93 -in First Appeal "No. 756 of 1924, 
-Harjas Rai-and Shiv Ram v. Ram Sagan 
and others. In this Will Ganpat Rai 
* -gtated that he was owner, and in possession 

ofcertain property, some of which was ances- 
"Aral and some of which was adlf-Acquired. 

‘Be alsostated that hjs son Nathu was nota 

~géod"-¢haracter and was disobedient and, 
e therefore, would not be able to keep the 
-Encestral property intact pr pay the debts 

-dae by Ganpat Rai antl perform the death 

~geremonies according Ni Hindu Law, 

Therefore, he made a Wil declaring that, 
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after his death his son Ram Saran would be ' 


entitled to the whole of the property left by 
him. Nathu was to get Rs.'1,000 in eash 
only. Ganpat Rai diedeon the 29th of No- 
vember, 1908. Nathu made the following 
alienations to Tara Singh:— 

J. Mortgage-deed, dated the 25th of July, 
1909, for Rs. 4,500 with interest, of shops 
Nos. 5 and 6and shops Nos. 263 80d'264. 

2. Martgage-deed, dated the 30th of Sep- 
tember, 1909, for Rs. 2,000 with interest, of 
shops Nos. 8 and 9. 

3. Mortgage-deed, dated the 6thof October, 
1909, for Rs, 1,020 with interest, of shop 
No, 10 and 

4. Mortgage-deed, dated the 26th of 
"November, 1909, for Rs. 4,300 with interest, 
of shops Nos. 332, 11 and 12. : 

All these mortgage-deeds wer 
possession. 

The mortgagee Tara Singh brought-a 
suit on the basis of these mortgage-deeds, 
The trial Court gave a decree for Rs, 37,540 
and costs in ‘favour of the plaintiff against 
Ram ‘Saran, the decretal amount and costs 

-to'be recovered from the property of the 
deceased Nathu if he left any property. “156 
dismissed the suit so far as the property 
‘mortgaged was concerned. Hakim Singh, 
the legal representative of Tara Singh, is 
the appelant in Civil Appeal No. 3040 of 
Nathu made the following alienations to 
‘Harjas Rai and Shiv Ram :— 

1, Mortgage-deed, dated the 25th of Octoa 
ber, 1909, for Re. 1,000; Rs. 750 interest at 
“Rs. 2 per cent.per mensem and Rs, 250 
-without interest, 

-2, Mortgage-deed -dated the 5th of 
‘January, 1910, for, Rs, 400 at Ra. 2 per cent. 
-per mensem. 

8. Mortgage-deed, dated the 12th of Feb- 
ruary, 1910, for Rs. 4,000; Rs. 3,000 with 
interest at Re. 1.8 per cent. per mensem 
and Rs. 1,000 without interest and 

4. Mortgage-deed, dated the 12th of Fep- 
ruary, 1010, for Rs. 2,000 at Re. 1,8 per cent. 
-per mensem. 


with 


All these mortgages were with possession. - 


Harjas Rai and Shiv Ram brought a suit 
on the basis of these mortgage-deeds. They 
MS in possession of one shop only, namely, 

o. 
dated the 25th of October, 1909. The trial 
“Court gave them a decree for Rs, 21,737 and 
costs against Ram Saran defendant as the 


12, comprised in the mortgage deed. 


legal representative of the-deceased Nathü' 


. Ram, the dmount toe realized from such 
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..property ofthe deceased Nathu Ram as he 
may have left. It dismissed the suit ‘so far 
asthe mortgaged property was concerned. 

-Harajas Rai and Shiv Ram are appellants 

in Civil Appeal No. 756 of 1921. 

Ram Saran brought a suit for possession 
‘of the shop referred to above which was in 
the possession of Harjas Rai and Shiv Ram, 
alleging that they were his tenants. Shiv 
.Ram pleaded that he was in possession as 
mortgagee. Ram Saran also asked for 
"Ra. 180 as rent. The trial Court dismissed 
the plaintiff's -suit about rent, holding that 
there was no relationship of landlord and 
tenant established, but it passed a decree 
for possession of the shop in dispute on the 
ground that the mortgage by Nathu to 
Shiv Ram was invalid. Shiv Ram is the 
appellant in Civil Appeal No. 1695 of 1926. 

On the 17th of November, 1909, Nathu Ram 
brought a declaratory suit against Ram 

„Saran praying for a declaration to the effect 
that Nathu Ram was owner of, and entitled 
to, 84 half share of ths immoveable property 
‘left by his father, Neither the plaint, nor 

‘the pleas, nor the judgment of the trial 
Court in the suit is on any of the records in 
the present suit. The trial Oourt dismiese 
ithe suit on the 2nd of February, 1910, 
‘holding as conceded by both sides, that 


Nathu Ram was not in possession of any of. 


-the property and, therefore, could not bring 
‘a declaratory suit, Nathu appealed, and 
ithe decision in the appeal is printed at 
‘page 29 of the paper-book in Civil Appeal 
No 756 of 1924. The decision is based on 
‘a compromise which is printed at page 18 
‘ofthe same paper-book, The decision is 
dated the 25th of March, 1912, By the 
compromise Nathu admitted that the Will 
made by his father was valid, that he had 
‘yeceived Rs. 1,000 left by his father for him 
under the Will from Ram Saran and that 
„Ram Saran was the soleowner.of the entire 
<property left by Nathu's father; but Nathu 
wag entitled to have for purpose of residence 
only two.shops. and a baithak situate in 
Jiwan Singhwala bazar and was further 
entitled to Rs, 2U per mensem as mainten- 
-ance for life, The parties were .to bear 
their own costs. 

'" mhefiret question to be.decided in all 
«these appealstis whether Nathuand Ram 
“Saran continued to be joint until Nathu's* 
. death, which, seems to have ocsurred some 
time bafore the 7th of October, 1912, or 
' whether Nathu end Ram Saran gud Gaupat 
‘Rai coasod to bo members of & Joist Hindu 
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or whether Nathu gad Ram Saran continued 
to be join for some time after the death 
of Ganpat Rai but separated before the 


alienations by way of nlortgage were made 


by Nathu. + 

So far as Tara Sifgh’s case is concerned, 
the position is fairly clear. Counsel for 
the plaintiff in oral pleadings before issues 
printed at page 36 of the**paper-book in 
Civil Appeal No. 3040 of 1922 pleaded that 
Nathu and Ram Saran were joint owners 
as members ofa joint family in alithe21 
Shops after the death of Ganpat Rai but 
before mortgaging the property Nathu had 
become separate from his brother, though 
the property. remained joint. The Counsel 
for the defendant Mohan Lal,son of Ram 


‘Saran, pleaded that Nathu was not joint 
with his brother at the time of mortgage 


either as a member of the joint Hindu 
family or asa co-owner inthe property, 


"because Ganpat Rai had disinherited him 


and the property was the self-acquired: 


property of Ganpat Rai. Thereis no oral 
pleading by Ram Saran. However, on the 
evidence led in the case together with the 


d. admission of Counsel for the defendant 


Mohan Lal.who in this matter may very 


‘well be presumed to represent the knows: 


ledge of Ram Saran as well as of Mohan 


‘Lalit is clear that atthe time of the first 


mortgage Nathu and Ram Saran were not 
members of a joint Hindu family. 16 is 


„clear, however, that, unless it be held that 


the Will of Ganpat Rai was valid, Nathu 
and Ram Saran were co-owners or thnante 


:jn-common of property left by their father. 
‘It has not been seriously contended, before 
us, and indeed could not be contended, 


that Ganpat Rai’s Will was valid in its in- 
ception, A Hindu gon, if he is a ,eo- 
parcener with his father, acquires by bireh 
aright in the joint family property, and, 


‘there is nothing whatever to show us that 


Ganpat Rai wasentitled to exclude Nathu 
fram his right of survivorship without 
giving him 
mittedly was never done, Oounsel for tfe 
respondent Ram Saran faintly argued that. 


though the Will was invalid in its in- g 


ception, yet it became good by the agree- 
ment made by Nathu Ramin the Compro- 
mise deed dated the 26th of July,"191], 


but a Willis not a voidable alienation 


which can be ratified or consented,to, amd 
Sf the Will was,invalid from the ‘start it 
wouldremain invalid, though,-of course, g 


a share by partition which ada, 
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person entitled to take property disposed 
eof by theeWill may waive his right to take 
that property atany time. We, therefore, 
. hold that Nathu and Ram Saran were not 
. members ofa joint Hindu family atthe date 
_of the first mortgage te Tara Singh, namely, 
: the 25th of September, 1909, but they were 
joint owners in equal shares of the pro- 
perty left by Ganpat Rai. The triel Court 
on this point had held that Nathu and 
. Ram Saran had continued to be joint up 
‘to the.date of Nathu's death and, there- 
fore, one co-parcener could not dispose of 
his undivided interest in the co parcenary 
toperty by way of mortgage. On the find- 
lac that Nathwand Ram Saran continued 
to be joint this decision would be correct. 
-Ït follows equally, however, that if Nathu 
“And Ram Saran bad separated after their 
father's death Nathu was competent to 
“alienate his share of the property that he 
held in tenancy in common with his brother 
Bam Saran. As regards the reasons for 
our decision, we consider that, apart from 
the oral evidence and the pleadings, all 
the circumstances of case tend to show that, 
after the death of their father Ganpat Rai, 
Nathu and Ram Saran ceased to have their 
meals in common or to reside in à common 
house, and it is equally clear that Ram 
Barah asserted aright under his father's 
Will to- be exclusive owner of the property. 
teis clear that when Nathu brought his 
suit declaring that he was entitled to a 
half share he regarded himself as owner of 
-a spetified share in the property. This 
could not:be the caseif he were still a 
‘member of the joint Hindu family, and we, 
therefore, consider, as held above, that the 
“pleadings, the evidence and the circum- 
stances of the case show that there had been 
@ ‘disruption of thé joint Hindu family 
some time after Ganpat Rai’g death and 
before the firstalienation in suit by Nathu 
which alienation itself is of a half share 
Ín certain properties, | i 
The next question, which was raiŝed 
Vefere us by Counsel for the respondent is 
that the last alienation in Tara Singh's 
"ease, namely, the mortgage *dated the 
86th of November, 1909, was made pendente 
life, th8 suit having been „brought on the 
17th vf November, 1909. In Harjas Rai's 
case all the ,alienations except the first, 
nemely, the-mortgage* dated the 25th of 
October, 1909, were made pendente dite, and, 
therefore, as the decree ifthe suit, deeler- 
pä that Nathu had no title in this property, 
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the alienees got no title whdtsoever also- 
The following rulings have been cited in 
this connection :— : 

Bharat Ramanuja Das'v. Sarat Kamini 
Dasi (9, Annamalai Chattiar v. Malayandt 
Appaya Naik (2) and Poolakkal Kattur v. 
Chennagadam Mammadissa (3). 

Counsel for the appellants, 
cited :— 

Jhuna v. Tara Chand (4), Raghubar Dayal 
v. Ghasite (5) and Tinvodhan Chatterjee v. 
Trilokya Saran Sanyal (6). 

The Fall Bench ruling of the Madras 
High Court and the Calcutta ruling 
are in favour of the respondents. It is 
urged, however, by Counsel: for the 
appellants that the point as to lis pendens 
was never raised in the Court below and 
this is correct. He contends that had the 
point been raised he would have raised the 
plea of fraud and collusion. This plea 
was actually raised in Tara Singh's case 
but wasnot put inissue specifically, No 
such plea was raised in Harjas Rai's case. 
Counsel further contended that on the 
record itself the fraud and collusion are 
apparent, and his contention on this point, 

` put briefly, is as follows :— 

Af the time of the compromise Nathu had 
only an equity of redemption in all the 
properties to which he might have been en» 
titled on the death of his father. If, 
therefore, meant nothing whatever to him 
to acknowledge that he had no title in 
the property provided he got the money 

equivalent of his equity of redemption, and 
‘this, according to Counsel, he got by getting 
Rs. l,LOU in cash and aright of residencà 
in two shops and a badhak and Rs, 20 
maintenance for life. There is nothing tò 
show us that Counselis correct in his 
estimation of the monetary value of the 
equity of redemption but it was not con» 
tended by the other side that this was 
incorrect. In fact Counsel forthe respond» 
ents contended that the fact that Nathu.got 
goud consideration for his *eompromise was 
proof of the bona fides of Nathu and the 
absence of fraud and collusion in the case. 
It is unnecessary to decide any of these 

(1) 68 Ind. Cas. 278; 490. 220; 25 O. W. N. 806; 84 

O> L. 74906; A. I. R. 1922 Cal. 358. e . E 
e (3) 29 M. 426; 1 M. L. T. 145; 16 M, I, J. 8727 


4913) M. W, N. 672; 


however, 


(E. B.) 
«3) 20 Ind. Cas. 976; 38 M. 450; ( 
14 Me L. T. 185. 1 
(4 8 Ind. Cas, 168," 
(5) 6 Imi. Cas. 750: 13 OC. 98. . 
(6) 18 Ind, Cas, 177; 17 O. W, N. 414, 
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points in Marjas Rai's case because we 
consider that the whole matter can be 
dispossd of on another point raised by 
Counsel for the respondents, namely, that 
the suitis barred by limitation. We have 
found, as already stated above, that Nathu 
and Ram Saran were no longer members 
ofa joint Hindu family but were only co- 
owners of the joint property, It ia clear 
that at least in November, 1909, Ram Saran 
asserted an adverse title to the whole of 
the property to the knowledge of Nathu and 
thereupon Nathu brought his declaratory 
suit. Therefore, ever since 1909 it seems 
te us that Ram Saran has beon holding the 
property, of which he is in possession, ad- 
versely to the claim of Nathu. Limitation, 
therefore, ran from that date. The present 
suit in which Harjas Rai and Shiv Ram 
‘are appellants was brought on the 10th of 
February, 1922, and is, therefore, barred by 
the rube of adverse possession, In the 
lower Oourt the Article relied on appears 
to have been 127 of the Indian Limitation 
Act, but the Article applicable on the above 
reasoning is Art. 144 and, as all the mort» 
gages were with possession, it is clear that 
the adverse possession of Ram Saran was 
adverse both to the mortgagor and the 
mortgagee and the suit is, therefore, barred. 
We, therefore, dismiss the appeal of Harjas 
Rai and Shiv Ram with costs, 

In the case in which Shiv Ram is the ap- 
pellant and Ram Saran was plaintiff, name- 
ly, Oivil Appeal No. 1696 of 1926, it is 
clear fromthe findings given above that 
Nathu had a right to alienate his 
half share. The shop in dispute in that 
appeal formed part of the mortgage-deed 
dated the 25th of October, 1909, which was, 
therefore, ante litem. The point about lis 
pendens, therefore, does not arise. We, 
therefore, accept the appeal of Shiv Ram in 
ihat case and dismiss the suit of Ram 
‘Saran with costs throughout, 

Now, a5 regafds Tara Singh's case, simi- 
larly his appeal would have to be accepted 
on the reasoniug explained above qua the 
mortgages, dated the 25th of July, 1909, 
the 30th of September, 1909, and the 6th 
of October, ,1909, for these are all ante 
lem. The question remains about the 
mortgage-deed, dated the 6th of Novem- 
ber, 1909 We consider that in the circifm- 
stances ‘of th$ case we should ‘allow 
tas respondent to raige the pointo& lis pen- 


‘dns, Itisqbviouson the record and the 
_ tact-that there may be good defenee to the 
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point extraneous to the point itself, namely,, 
fraud or colusion on the partof Nathu«nte 
Ram Saran with respect to the compromise, 
would, in our opinion, in this case entitle 
the appellant only toa remand to lead evi- 
dence to prove his defence. We consider it 
unnecessary at present to decide the ques-: 
tion of lis pendens, and we remend the case 
accordingly framing an issue as follows :— 

“ Was the compromise dated the 26th of 
July, 1911, entered into between Nathu 
Ram and Ram Saran as a result of fraud 
or collusion and is mn. therefore, -not binde 
ing on the appellants?” ER 
: Both Baie will be entitled to. lead evi,” 
dence on this point, and the trial Court 
will record that evidence together with its 
findings on the point and will report it to 
this Court within a period of six months. 
The remandis under O. XLI, r. 23, Civil 
Procedure Code, 


R. L. Çase remanded. 


MADRAS HIGH COURT. 
Szoonp Civic APPEAL No. 1293 or 1924. . 
; August 23, 1927. 

Present :—Mr. Justice Beasley and 

Mr, Justice Anauthakrishna Ayyar. — .. 

T. S. PALANIAPPA MUDALIAR— 
PLAINTIFF— APPELLANT 


versus 
Syed GULAM GHOUSE MADANI SAHIB 
—pDzrENDANT No. 3— RESPONDENT. 

Specific Relief Act (I of 1877), s. 42, scope of— 
Practice—Civil and criminal cases —Printiples of 
determination--Burden of a a to give 

ing in civil case, legality of. 

dcn fi 42 of the "Specific Relief Act gives a 
remedy to a person against all persons who" got 
only claim an adverse interest to his own but against 
all those who may do so, and it is imtended that all such 
claims may onice ang for all be determined in one 

ite [p. 22, col. 2. » 
Ser Jorio M Ayyar, J.—In a civil case, the 
Court eannot omitto give a finding on a question 
ef fact on the ground that the evidence’ is incong- e 
sive. "In civil proceedings a mere preponderdnce of 
probability is sufficient, whereas incriminal proceewi- 
ings there mist be such a moral certainty as convinces 
the minds ef the tribunal as reasonable mené 
beyond all reasonable doubt" The rules ag to 
burden of proof ‘afford in some cases grounds for 
decisiof. Ifthe Court is a Oourt of Appeal, there 9 
isthe further principle that the finding of the, frst 
Gourt must be shown toebe wrong. [p. 23, col. 1, 

Second appeal against a decree of the 
€ourt of the Second Additional Subordi- 
nate Judge, Madura, in A. S. No. 13 of 1924 


(A. 8. No, 586 of 1923; District Cour 


9o. 

adiyra), 
yer ; 

"Mr. K. Y. Srinivasa Iyer, fer the Appel- 


preferred in 0. 8. No. 457 of 


ant. : 
Mm P. R: Srinivasa’ Iyenyar, for the 


Respondent, 
JUDGMENT. 

Beasley, J:—The appellant here was 
the plaintif in the District Munsif's Court. 
His suit was for a declaration that the 
suit lands belonged to him and for a per- 
manent injunction restraining the defend- 
ants form-entering upon the lands and 
interfering with the plaintiff's enjoyment 
of it. The District Munsif gave the plaint- 
iff the declaration asked for and the 
injunction. The Subordinate Judge, how- 
ever, reversed the District Munsif’s judg- 
ment and as regards item No. 1 of the 
suit lands did not record a finding either 
as to the plaintiff's title or upon the point 
as to whether or not hewas in possession 
of that land. He found that the 3rd de- 
fendant was in possession ofa portion of 
that land, namely, 15 cents, and as there 
was evidence tosupport that finding we 
ere not going to interfere with it: He does 
not give any definite finding with regard 
to the, remainder; of the land, but quite 
rightly took the view that with regard to 
that portion of the land which he has 
found the. 8rd defendant to be in posses- 
sion of, it was not open to him to give 
the plaintiff a mere declaration, the claim 
for an ifijunction having been dismissed: 
and there being no claim for possession. 
eTherefore, the learned Subordinate Judge 
was, in our opinion, quite right in his 
viëw of the law thatit did not entitle'him 
under the Specific Relief Act. to give a 
mere'declaration only, Buf he has evident- 
‘ly found considerable difficully in coming 
to'a conclusion wifh regard tothe question 
of title to the remainder of the land. He is 
neverthelees bound, as he was delivering a 
reversing judgment to give definite findings 
upon the case. This case must, therefore, go 
back to him with the direction that be is to 
ord &«&nding both on the quebtión of 
tite plaintiffs titleand,as to his pessession 
of thè remainder of theland.. 

'eThere-is another point which arises* on 
. items Nos, 2 and 3 of the claip. The learn- 
ed Subpordinate Judge hes huid that as 
regards thése items the suit must bé con- 
sidered dismissed because in’ his view the 
plaint does not disclose any cause of ac- 
tioa jnrespect of it. With great respect to 


PÀLANIAPPA MUDALIAR v, GULAM CHOUBE MADANI, 


* Court. 
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the learned Subordinate Judge, we think: 
that he was wrong in taking that view. 
What happened was this: The suit, 38 
originally framed, was against Ist deferd- 
ant only. Subsequently, in consequence of 
the written statement put in by the 
Ist defendant in which he said that the 
9nd and 3rd defendants were claiming an 
interest in the suit lands, the plaint was’ 
amended. The 2nd and 3rd defendants 
were brought on record and an amended 
paragraph was put in the plaint. It isnow 
argued before us that that paragraph does: 
not discloee any cavse of action agaiprt: 
the ?nd and 3rd defendants (only the 31d 
defendant is represented here) That parr- 
graph does not, of course, say in termsthst. 
the relief sought against the 2nd and 3rd- 
defendants is against them as persons who. 
are denying the plaintiffs title. . Tbat 
would be exaetly folowing the wording 
of s. 49 of the Specific Relief Act. But 
we have to consider what really was in- 
the mind of the plaintiff's Pleader when 
he so drafted that amended paragraph and: 
we think thatit wes intended by him to 
make aclaim unders; 42 of the Specific 
Relief Act against the 2nd-and 3rd defend- 
ants as persons who were interested in- 
denying the plaintiff's title. After all, 
this is a mofussil pleading and we must 
not take those pleadings exactly as they 
are drafted and hold them strictly against 
the Pleaders and their clients, but a good 
deal of latitudeis to be allowed. What 
we have gotto dois to see what was really 
intended and in this case, in our view, it 
was intended to claim against the 2nd and 
3rd defendants as persons interested in 
denying the plaintifi’s title, in which case 
that claim has to be disposed of. Section 42 
of the Specific Relief Act gives a remedy 
to a person against all persons who not 
only claim an adverse interest to his own , 
but against all those who may do so, and 
itis intended that all such claims may once 
and for all be determined in one suit. 
Thinking as we do, that the suit as re- 
gards items Nos. 2 and 3 was wrongly dis- 
missed, the whole matter must, go back to the 
Subordinate Judge fcr disposals The second 
appeal is allowed end remanded to thé’ 
lover Appellate Court for disposal in the 
light of our observations. Rhe'cogts will 
abide the result in the lower Appellate. 


Ananthakrisbna Ayyar,. J.I 


.entirely agree with reference to the observa: 
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tion made by the learned Subordinate he  assails is 4 
Judge in para, 20,of his judgment wherein. evidence of. the record." If the argu- 
he says: "As the evidence stands, the ments-advanced before the Appelláte Court 
evidence as to title is inconclusive on.both. and. the evidence presented to it only 
sides,and I do not find it possible to re- create mere doubts as to the correctness of. 
cord a satisfactory finding'as to title” I  thelower Court's decision, then the-proper 
may state that so. Zat as- civil cases. are: thing-for the Appellate Court to do would 


nòt supported. by jhd. 


sonceroad there are certain well-racognised. 
principles which could be invoked for 
guidance: Ifthe matter arose in a criminal 
case then'the standard of proof that would 
be‘ required before the: accused could be 
convicted would be quite different from 
the standard of proof required in disposing: 
of civil disputes As has heen observed 
by a learned author: “In civil proceedings 
8 mere preponderance of probabilitv is- 
sufficient, whereas in criminal proceedings: 
there: must be such a. moral certainty 
as convinces tëe- minds of the tribu- 
nhl. as: reasonable men. beyond all reason-- 
able doubt." The benefitof the doubt ig 
always given to-the accused. Again there 
are other principles by which the Court 
could be: guided in civil matters. There 
is the: prinoiple'of the:burden of proof. If 
the Court should find: in any particular. 
case that the evidetice is'so equally balanced 
that it is not able to prefer the evi- 
dence onthe oneside to the evidence on 
fhe other, then naturally it has to ask. 
itself the question on whom does the 
burden of proof in this particular case lie’ ? 
If the person on whom such onus of 
proof lies: does not: discharge it to the 
satisfaction: of the Court. then the case of. 
that person must fail Thereis also ag- 
other principle which I think will. hap 
the Appellate Court in disposing of civil 
appeals. It is the duty of the appellants: 
to’ satisfy the Court that the judgment 
appealed against is wrong. As remarked 
by the Privy Council in Dinomoni Chow41h- 


rant v. Brojo Mohini Chowdhrani (1): “The . 


ofius is not now on her (respondent) to show 
that the judgment in her favour is right; it 
is for the appellant to show that itis wrong, 
and where and why it is wrong.” See also 
. Mariam Bibee v. Muhammad Ibrahim (2) 
where Mukerjee, J., says: “I am not unmind- 
ful that ip thisecÓuntry, as in England, the: 
settled rule is that the burden lies on. 
the appellant to satisfy ‘He Court that- 


the finding “'oj the trial Court which 


(là 29 C: 187 at p 199; 29 T. A. 24; R G. W, N. 386; 
12.M. L. J.83; 4 Bom. È. R. 167; 8Sar. P. C. J 


294. e 2 
(2) 48 Ind, Cas. 561; 28 O, Li J. 306 at p. 360. 


benot. to: interfere with the lower. Court's 
judgment. not being satisfied that it was- 
wrong, I have made these observations 
with. a view to help the lower Appellate. 

ourt. in. arriving'at a conclusion. on the. 
points involved in the case now that the. 
case-has been remanded to it for disposal. 

As regards the other points I entirely 
agree'with the observations made by my. 
learned brother. 


Y. N. Y, Case remanded, 


; OUDH CHIEF COURT. 
MISORLLANEOUS Oivin. APPEAL No, 2 oF 1928, 
March 15, 1928, 

Present: -Sir Louis Stuart, Kr., Ohief 
. Judge, and Mr. Justice Raga.. 
Tas CAWNPORE FLOUR MILLS Oo., Lin, 
—APPELLANT 
. versus 
KARRUNDIA INDUSTRIAL $ 
DEVELOPMENT Oo., Lro., (In 
: LiQuipATION)— RESPONDENT, 

Contract Act (IX of 1872), s. 221—Agent, Position- 
of —Managing agent of factory—Right to retain pos- 
session of premises and machinery till payment of 
eommission. 5 

An agent is not in a position analogous to that of a 
mortgagee in possession and is not entitled to 
remain in possession of his principal's premises 
until the amount due to him is paid. The English. 
and the Indian Law alike confine the lien clain®- 
able byanagen& tocommission, disbursements and 
services in respect of certain spetified property or 
things: [p. 95,'col. 1.] 

In fe Bombay Saw Mills, Co., Ltd., (1), referred to. 

Appeal against a decision of Mr. Justice 
Hasan, dated the 6th January, 1998, = 

„Messrs. J. Jackson and J. K. Tandon, for 


the Appellant. . 
Mr. Bisheshwar Nath and Mr. C. H. í 


Thomas, Goternment Advocate, fqr the 
Respondent. : 
e 


JUDGMENT.—This is san 
againsta decision of Mr. 
sitting sthely asg Judgee 
Oorimercial Side of this Court requiring 
the appellants, the’ Cawnpóre Flour Milla 
Qompany Ltd., to deliver to the Oficial ' 

5 ze 


avpéal 
Justice Hasan, 
on the Original 


* 


5i: 


CAWNEGRE FLOUR MILLS CO, LYD, V, K T, DEYELOBMANT Co, UTD, 
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JIsiquidatoss of the Karatndia Industrial De- over the property. He has passed this order - 


velopment Company, Ltd., certain premises 
Bhd machinery belonging to the Karaundia 
Industrial Development Company, Ltd, The 
circumstances in which'this appeal hasarisen 
areas follows: The Karaundia Industrial 


Development Company, Ltd., isa Company ` 


registered under the Indian Companies Act, 
which came into existence in the year 1916, 
Its activities were confined to the opera- 
tion of Flour Mille in Lucknow. What 
was the early history of this Company is 
immaterial. On the 18th October, 1921, 
the Karaundia Industrial Development Com- 
pany, Ltd, executed a registered deed 


of mortgage in favour of the Tata Bank: 


for four lakhs ofrupees. On the 7th April, 
1922, the same Company executed another re- 
istered deed of mortgage in favour of the 

overnment of the United Provinces for 
four lakhs ofrupees. On the 19th October, 
1922 this Company executed a third regis- 
tered deed of mortgage in favour of the 
Tata Bankfor one lakh forty-eight thous- 
Bndand five hundred rupees. The two 
mortgages in favour of the Tata Bank have 
now been transferred to the Central Bank. On 


the 9th January, 1925, the Karaundia In-, 


dustrial Development Company, Ltd., en- 
tered into an agreement with the Cawnpore 
Flour Mills Company, Ltd, by which the 
Og¢wnpore Flour Mills Company, Ltd,, (the 
present appellants) were to : take over the 
"business of the former Company as manag- 
ing aBents on certain terms. Although 
this agreement was dated the 9th J anuary, 
1925, it, operated from the 22nd September, 
1923, when the Cawnpore Flour Mills Oom- 
pany, Lid, had actually takenover the 
managing agency. The affaira of the 
Iedraundia Industrial Development Com- 
pany, Ltd., appear to have gone from bad to 
worse until finally the Central Bank applied 
for its compulsory winding-up, The appel- 
lants were made parties to those procegd- 
. ingsand inspite of .their opposition an 
otder for compulsory winding-up was passed 


. ,by this Oourt on the 3lst October, 1927. 


No appeal was filed by the *appellants 
against that order. No appealecan now be 
filéd.: That order is final Liquidators 

* having been appointed they endeavoured 
tó take possegsion of the Company’s pre- 
mises. The appellants objected to their 
taking possession qf the Company's Premises 
relying upon their agreenlent of the 9th 
January, 1925; The Liquidators then ap- 
‘plied to Mr. Justice Hasan for possession 
oe e 


‘under s. 185 of the Vompanies Act (VII of 


1913) directing them to take possession. If 
is against this order that the present appeal 
is preferred. f "^ 

In order to make clear the questions for 
our decision it is just necessary to note that 
we are concerned here only with the order . 
granting possession to the Liquidators. 1t 
is further necessary to note that the Liquida- 
tors have made it clear before us that they 
have no desire to take possession of what 
may be called the seleable stock of flour.. 
and the like, of thesaleable stock of wheat. 
ready for milling and of the empty begs. . 
These items total to about one lakh and- 
three thousand rupees. Farther Le. 
Liquidators have no desire to take possession . 
of the tools, spares, stores and plantso far. 
as they are not of the nature of fixtures or | 
necessary for the workin hand. No difü-, 
culty will avise here as the appellants have. 
filed a list of these articles in which they 
assess their value at Rs. 24,163-3-3. 1t will 
be open to the Liquidators to check this list , 
and if they wish to take objections to any 
articles therein contained as necessary for. 
the actual working of the machinery they , 
will be permitted to take objections before. 
the SingleJudge in charge of commercial, 
matters with regard to any such items. 
Further the Liquidators have no objection 
to the appellants collecting the outstand-: 
ing debts due to the Company in liquida-: 
tion. These outstanding debts are cal». 
culated at sixty-five thousand rupees. How 
does the case then stand? We are confined. 
now to the actual premises, tothe machinery 
and tosuch tools belting and the like as 
are necessary for the actual working of the 
concern. Weare concerned with nothing. 
else. These are the articles over which. 
the Liquidatorsseek possession under the 
provisions of s, 185 of the 1ndian Companies. 
Act. Mr. Jackson in support of the appeal 
takes the position that thé sapptilants are. 
entitled as agents toretain possession of 
this property under the provisions of s. ?21 
of the Indian Contract Act (IX of 1872) on 
the ground that these goods are goods which. 
they age entitled to retain tytil tho amount 


Sierra ind 
«due to themselves for commission, disbu1ee-, 


ment andservides in respect of the same 
has been paid or accountede.for to them. 
As we understand the section “there can , 
be no question of there being any commis- 
sion, disbursement and service in respect 
of these premises and machinery. The 
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Agreement conjsins no clause allowing Fe- 
tention of possession in such circumstance, 
and we cannot find that the provisions of 
this section cover the case, Although the 
case is byno means exactly parallel with 


the case reported in the decision in In re. 
- Bombay Saw Mill Co., Ltd. (1) that decision - 


gives the view of the law which we take 
in the matter. This view is given at page 
821* and page 322* and may be summed up 
in the three lines at page 322* in which it 
is said: “Both English and Indian Law, 
therefore, confine the lien claimable in this 
case: to commission, disbursements and 
services in respect of certain specific pro- 
perty or things.” This section does not 
mean that an agent is in a position 
analogous to that of a mortgagee in posses- 
sion who must remain in possession 
of his principal’s premises until the 
amount due to him is paid. Onthis view 
of the matter thereis nothing more to be 
added to the remarks which Mr. Justice 
Wasan has already made. The appellants 
will, of course, be entitled io have all such 
claims, as they prove, dealt with in liquida- 
tion and the question of priority of those 


claims will be settled by the Liquidation: 


Court. We, therefore, dismiss this appeal 
with costs, 

6. H. Appeal dismissed. 
(1) 13 B. 314; 7 Ind. Dee. (N. s ) 209, 


“*Pages of 13 B.—L[Ed.] 





ALLAHABAD HIGH COURT. 
FrssT O1vic Appear No 318 or 1925. 
February 17, 1928. 

Present:—Mr. Justice Sulaiman and Mr, 
» Justice Kendall. 
SURAJ PRASAD AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
versus 
BACHHRAJ AND orEERS—DEFENDANTS 
— RESPONDENTS. 

Hindu Law—JoWt family—Presumption of joint- 
. ness—Hvigence of separation—Definition of shares in 
village papers—Members recorded against separate 
plots—Inference. . ° 
A definition of shares in the revenue and village 
papers by itself afrds very slight indication, of the 
actual separation ina joint family, and is insuffici- 
enf to profe, contrary tq the presunaptien of law, 
"that the family to which the entries referred had 

' separyted.- [p. 26, col, 2.] 


SURAT PRASAD 0. BAOHHRAJ, 


25° 
The mera fass that o13 monbsr of the family fs 
resərdsd as tenant ef ons plot and anothes mamipr e 
as t2nint of anttker plot does not by any means 
sugg3st thatthe fgmily was ssparate. [ibid] 
Bhagwant Kunwar v. Mohan Singh (1), relied on. 
First appeal from adecreeof the Subordi- 
nate Judge, Allahabad’ ° 
-Dr. K. N. Katju (with him Mr. M. N. 
Raina), for the Appellants. 
Mr. Peary Lal Banerji (With him Mr. 
Zafar Mehdi), for the Respondents, | 


JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for declaration 
of title, and in the alternative for possession, 
The plaintifis are the grandsons of one 
Fakire, who was the first cousin of Sardar’ 
Singh deceased, whose grandsons are the: 
contesting defendants. On the death of 
Sardar Singh, which took place in 1907, it 
is an admitted fact thatthe name of hia 
widow, Musammat Mathura Kunwar, was 
recorded over the zemindari property and 
the sir plots standing in ‘hisname. The 
plaintiff, however, alleged that heand his 
brother Fakire and the third brother 
Dunyapat, who had died previously, were all 
members of a joint Hindu family, and that 
the name of Musammat Mathura Kunwar 
was recorded fictitiously for her consolation 
that, as a matter of fact, the plaintiffs have 
remained in actual possession of the pro- 
perty all along. Matsammat Mathura Kunwar 
died in 1923 and on her death, her daughter's 
sons succeeded in getting their names 
entered in the revenue papers in spite of the 
opposition of the present plaintiffs, hence 
the present suit. 

The defendants contested the. claim 
pleading that there had been a separation 
ofthe three branches of the family before 
the Settlement of 187], and that inany case 
on the date when Sardar Singh died he wis 
aseparated Hindu and his widow succeeded 
to theestate, and after her death the defend- 
ante became the heirs. The learned Bub- 
osdinate Judge has found the issue in 
favour of the defendants and has dismissed 
the suit, ane 


There can be no doubt that the pres umpe > 


tion of jointness was, to start with, in favoury 
of the plaintiffs. They were the nephews of 
Sardar Singh and their father Fakire Ram 
was His first cousin. There was, thérefore® 
the presumption that they were joint. *The 
burden lay on the “defendants to rebut hat 


* presunipiion. ,On behalf of the defendants 


oth documentary and oral evidence was led. 
The Settlement Khewat of:1871 showed that 
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thé namesof the brothers Dunyapat and 
.PFakire Rem and theirown nephew Sardar 
Singh were separately recorded against 
various khatas, and that in some khatas even 
the snares of these were defined. The khewat 
alsoshows that in defining the shares the 
two brothere were not always given equal 
shares, and that in some cases Sardar 
Singh's name*was altogether omitted and in 
others Sardar Singh's name alone was 
entered. The learned Subordinate Judge 
has: relied very strongly on this piece of 
evidence, and has considered that the 
inequality of the shares of Sardar Singh, 
Fakire Ram and Dunyapat was a very strong 
circumstance in favour of proof of the 
separation in the family. Similarly there 
was one khatauni of the time of the settle- 
ment produced which showed that Dunyapat 
was recorded as the tenant of one plot and 
Fakire Ram was recorded as the tenant of 
another plot. The name of Sardar Singh 
was not recorded against: any plot at all, 
The second setof papers produced by the 
defendants consists of Khataunis for 1319 
and 1320 Faslis which show that the name of 
Musammat Mathura Kunwar is recorded 
against some. plots exclusively and is 
recorded jointly with those of Suraj Prasad 
and others against some other plots. Those 
very khataunis also show that the names of 
other widows in the family of Suraj Prasad 
are also recorded jointly with them, e. g., the 
names of Musammat Sheo Kunwar and 
Musammat Dhiraj Kunwar, widows of the 
deceas@d members of Suraj Prasad's family, 
The names of these widows are recorded 
against a very large number of plots. So far 
as the documentary evidence isconcerned, we 
are of opinion that the learned Subordinate 
Judge has attached undue weightto the en- 
tréés in these papers. ln view of the pro- 
nouncementof their Lordships of the Privy 
Councilinthe case of Bhagwani Kunwar v. 
Mohan Singh (1) we must hold that neisher 
the defining of shares nor even the inequality 
of shares recorded in the names of thevarious 
"members of the family is at all astrong piece 
. of evidence sufficient to rebut the presump- 
tion of jointness. In the above-mentioned case 
at page 598*, their Lordships quoted in ex- 
tenso the’entriesin the Khewat of 1873 show- 
sing that'at some places a share was redorded 
as being owned, by a sin gle man and at other 
(iP 88 Inds Cas’ 385; 23 A. L. J. 589; A. Le R. 1925 > 
P. C.132; 49 M. L. J. 55 (1925) M, W. N. 421; 41. C. 
T; J. 591; 22 L. W. 211: 29 C. W. N. 1037 (P. C.) 
T *Page of 23 A. L. Ji -[ Ed]. 
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places unequal shares wore regorded in the. 
names of the members of different branches;. 
and in all cases there wasta specification of. 
shares. Having quoted. the entries their 
Lordships remarked that “they do not draw- 
from the above entries or from any other . 
similar entries which were: made.in the 
Revenue Settlement of 1873 to which they: 
were referred., any inference that one memi- . 
ber has separated from his cousin or there 
had been any separation inthe joint family." 
Their Lordehips remarked. that a definition 
of shares in the revenue and village papers: 
by itself-afforded a very slight indication-of 
an actual separation in a joint family, and 
was insufficient to prove, contrary to the: 
presumption of law, that the family to. 
which the entries referred’ had separated:. 
We are accordingly bound to hold that these: 
entries are not of sufficient weight to over-: 
turn the presumption. 

In our opinion this ruling of their Lord- 
ships would apply with equal force to the 
khataunis. Furthermore, the mere fact that 
one member of the family is recorded. 
as tenant of one plot and another mem- 
ber as tenant of another plot does not. 
by any means suggest that the family was 
separate. 

[The rest of the judgment is not material for the 
purposes of this report,—Hd.] 


A. N. A, Appeal. allowed. 


———Ó 


OUDH CHIEF COURT. 
First Civic APPRAL No. 59 or 1927, 
March 8, 1928. 
Present:—Mr. Justice Hasan and 
Mr. Justice Nanavutty. 
S. MOHAMMAD HYDER--PLaINTIFF 
—APPELLANT 
versus 
MOTI LAL AND ANOTEER—DEFENDANTS— 
RESPONDENTS NE 
Muhammadan Law—Gift by father to 8on for love 
and affection—Simple gift or gift for consideration— 
Delivery of possession, necessity of— Declarations of 
owner and donee about possession, admissibility of. 
A gift made by a father-in favour of his sons 
out of natural love and affection is not a gift for 
consideration but a simple gift as understood in 


Muhammgdan Law. In order to vafidate sach a gift, e 


ossession must pass from the donor to the donee. 5 
7, col. 1.] * 

Ma Mi v. Kallander Ammal (1), referred to. 

Neither the declaration of the donor ror that of 


prove transfer of possession,«s against-a stranger. 


the donee made in their own favour is eee A ` 
p.. 


28. col 2.] $ ] 
Ehtisham Ali v. Jamna Prasad (2), referred to 


- $101. 0. 1928 , 
Appeal-againat a decree of the Sub- 
id Bahraich, dated the 16th F'ebruary, 


927. ‘ 
Mr. Zahur Ahmad, for the Appellant: 
Mesers. Ali Zaheer, Ram Bharose 
and Raj Narain Shukla, for the Respond- 


ént. . 

JUDGMENT.—This is the plaintiff's 
appeal from the decree of the Subordinate 
Judge of Bahraich, dated the 16th of Febru- 
ary, 1927. The respondent, Moti Lal, holds 
B decree: for over Ra, 15,000 against one 
Ali Haider, who was defendant No.2in the 
guit, out of which this appeal arises. In 
the process of execution of the decree Moti 
Lalattached two villages, Waira Qazi and 
Hajipur, as belonging to his judgment- 
debtor. The plaintiff, Saiyed Muhammad 
Haider, objected to the attachment on the- 
ground that the attached property was not 
the property of the judgment debtor but 
that-the title to it had passed to him under 
adeed:of gift (Ex. I) executed by Ali 
Haider in favour of the plaintiff and his 
brother, Wasi Haider, on the 23rd of 
January, 1920. The. Court seized of the 
execution proceedings rejected the objection 
of Muhammad Haider. The result was that 
he-instituted this suit. 

In support of his title to the villages of 
Waira Qazi and Hajipur the plaintiff relies 
on-the gift mentioned’ in the preceding 
paragraph of this judgment. The defence 
put forward on behalf of Moti Lal decree- 
holder is that the gift was a paper transac- 
tion, fictitious and collusive. 

The trial Court on consideration of the 
entire evidence, documentary and oral, has 
come to the conclusion that the gift of the 
23rd of January, 1920, isa fictitious transac- 
tion and no possession passed thereunder. 
The learned Judge of the trial Court has 
formed the opinion that the deed of gift 
in question was executed for the purpose 
of defrauding the creditors of Ali Haider 
in collusion with the plaintiff, Muhammad 
Haider. ; 

We are of opinion that both the grounds 
taken by the trial Oourt as against the 
gift are substantial and the appeal fails. 
The deed of gift recites that it was a gift 
for gonsidération but it is agreed that ite 
was not, The only consideration men- 
tioned is one of. natural love and affection.. 
The gift, théreford must be dealt with on 
the footing ef a simple gift as itis under- 
stood in the Muhammadan Law. It is also 
agreed that for the validity of such a gift 
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possession of the gifted property must. para” 


from the donorjo the donee. Indeed thig ., 


view of law could not be disputed and has 
recently been the? subject-matter of pro- 


Lol. nouncement by their Lordships* of the 


Judicial Committee in the case of Ma Af? 
v. Kallander Ammal (1). The foremost ques- 
tiom- for decision, therefore, in the appeal 
js oneof fact. Weagree with ¢he learned 
Subérdinate Judge that no possession 
passed:under the gift of the 23rd of January, 
1920, The outstanding fact against the 
claim of change of possession on the part 
of the donee isthatno mutation of names 
was effected in the revenue registers of the 
villages affected by the giftin favour of 
the donees: Thisis the least that could 
have been done if the donor and donee 
intended to enter into a genuine bona fide 
transfer of possession from the former to 
the. latter. The gift comprises a large 
number of villages including the two now 
in question. ‘There are khewats on the 
record of this case of several villages com- 
prised within the alleged gift. None of 
them except one records the mutation of 
names in relation to any gift: The one 
exception is Ex. 2. It purports tobe an 
extract from the Patwari's khewatof the 
village of Waira Qazi for the year 1331 
Fasli. In the column relating to the name 
of transferor the name of the donor, Ali 
Haider, is mentioned and in the column im-* 
mediately following it, which is intended 
to describe the name of transferee, we find 
the name of Muhammad Haider one ofthe 
donees under the giftin question. In the 
column after the last mentioned column 
is an entry ‘gift’. In thelast column ófre- 
marks we have the following entry "Under 
order dated 19th September, 1923, passed 
in. case No. 335 mutajion of names having’ e 
been sanctioned was effected. Dated 24th 
September, 1923." The heading of this 
columa is as follows:—‘‘Remarks with re- 
ference to number and date of theorder of 
mutation of names and signature ,of the ' 
Registrar Qanungo." e 
Now two observations fall to be made. 
with regard tb Ex. 2. The order of the 19th 
of: September; 1923, is not before us nor is 
the deed now ia question mentioned if 


she column which relates to the nature of e 


(1) 100 Ind. Cas, 32; 5t Ie A. 23; 25 A. L. J. 69; A 
1. B. 1927 PeC. 22; (1927) M. W. N. 76; 38M. L. T. 
53; & R. 7; 52 M. L. J862; 4 O. W. N. 300; 6 Bur. L. 


J.59; 45 O. L. J. 268; 25 L. W.679; 29 Bom. L. R. 


772; 31 0. W. N. 625 (P. C). : 
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transfer, Too exhibit. is, therefore, incom- recite the fact that mutation.of names had 
e*clmsive. Further tho entry. purports to not been effected in respect ofthe same 
have been made, more thgn- three years villages. As stated before, we can attach 
after the alleged gift. There isnothing to noimportance to leave statements of the 
bring it home either to the donor ortothe donor and the donee when they are not 
dohee asan entry having been madest accompanied by any conductof either of. 
the desire of either or both. We may add them showing transfer of possession, Be-’s 
that the heading of the column ofremarke sides, neither the declaration of Ali Haider, 
as givenabove as wellas the rules made the donor, nor the declaration of Muham- 
by the Board of Revenue require that tho mad Haider, the donee, made in their own 
changes in the entries in the annual re- favour can be admitted in evidence as 
gisters ofthe Patwaris shall be signed by against Moti Lal, the respondent. That 
the Registrar Qanungo concerned. The this view as tothe inadmissibility of these 
copy before us doesnot purport to bear declarations is correct will appear from the 
gny Buch signature. We are, therefore, un- judgment of their Lordships of the 
able to attach any importanee to this docu- Judicial Committee in the case of Ehtisham 
ment as proof of the alleged fact that Aliv. Jemna Prasad (2). But even if we 
mutation of names was effected in pursu- are to accept these statements as admis- 
ance of the giftof the 23rd of January, 1920. siblein evidence we have the statement 
It need hardly be observed that had such of the donor contained in Ex. A-2 as against 
mutation of names been made it would them. This documentis a deed executed 
have afforded the strongest proof of the by Ali Haider and purports to cancel the 
real nature of the transaction. On the gift of the 23rd of January, 1920. It recites 
other hand, its absence is equally strong the fact that the donees never entered in- 
proof of the fact that it was intended to- tothe actual possession of the property 
remain as a paper transastion all along. gifted nor had mutation of names been 
It appears that after the execution of effected in their favour. In this state of 
the deed of gift of the 23rd of January, ‘evidence the safest course for usto adopt 
1920, one ef the donees, Wasi Haider, ex- would beto attach no evidential value 
ecuted a deed whichis altogether unilateral either to the recitals contained in the deeds 
in its nature, on the 5th of November, 1921, of sale or to the recitals contained in the 
(Ex. A-1). In this deed the executantad- deed of revocation. They negative each 
mits that no mutation of names hadbeen oher. 
effected and no khewat prepared with There is one further factof some im- 
regard to the gifted property though it portance in supportof the view that the 
further recites that the executant was in gift of the 23rd of January, 1920, was not . 
possession and occupation in pursuance of intended to be a real gift. ‘The donor de- 
e the gift of the 23rd of January 1920. We clined to presentit for registration. The 
cannot attach any value to this recitalof donees, however, presented it for regis- , 
possession in the absence of the mutation tration atthe Office of the Sub-Registrar 
ofnames. The important fact, however, of Qaiserganj, who had jurisdiction to re- 
Which emerges out o£ this document is gister the same The donor, Ali Haider, 
that under it. .Wasi Haider purports to re- was summoned by the Sub-Registrar. He 
linquish all claim to the gifted property declined to put in an appearance. The 
in favour of his father, the donor, so*soon result was that the Sub-Registrar refused 
after the alleged gift. This tends tothe to register the documeft, His refusal 
. conclusion that the gift was never intended led to an appeal to the District Registrar 
to be areal and effective transaction bet- of Gonda. Ali Haider then appeared and 
«Ween the parties concerned. [n proof of admitted his signatures on the gift in 
v the possession the appellant’s learned question. The document was in conse- 
Cqunse] drew our attention to two deeds of quence registered on the 16th of August, 
sale (Exs. A-8 and A-9). Both are ofthesame 1920. “This conduct of Ali "Haidér and his” 
* date, that is the 20th of July, 1922, and were ° conduct evidenced by the execution of the 
executed by Ali Haider, the donor, and his deed of cancellation strongly suggest thein- 
sda, Muhammad Haider, the donee and the : ° 


inti d * (2) 64 Ind. Cas 299: 48 I. A. 365; 24 O.C. 212; 15 ° 
a ee oe a executanis p (0) oe ao L RS 18%; 9 O D J'Tl; 21 om. 
agan: Toe i ee were IM pos- Tp 675;A I RB, 1092 P.C. 56; 27.0, W. N. 8; 20 A, 
session of the -gifted villages. They also L.J. 961 @. O.). V. 
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` ference that the deed of gift of the 23rd of 
January, 1920, was never intended to “be 
given effect to and was not given effect 
to The learned Gounsel for the appellant 
also read to us certain pieces of oral evi- 
dence. The learned Subordinate Judge 
has also considered this evidence in his 
“judgment, He has rejected it as unworthy 
of credence on the ground thatitis general- 
ly opposed to documentary evidence. 
We are not disposed to disagree with him 
in this behalf. 
The appeal fails and ie dismissed with 
costs. 
G. H. Appeal dismissed. 


RANGOON HIGH COURT. 
FULL BENCH. 
Civit Rersgence Nos. 5 AND 6 or 1927, 
September 6, 1927. 
Present :—8ir Guy Rutledge, Kr., Ohief 
Justice, Mr. Justice Oarr and : 
Mr. Justice Das. 
COMMISSIONER or INCOME-TAX 
—APPELLANT 


versus 
A.R.A. N. ORHETTIYAR Firem AND 
ANOT&ER—HRE-PONDENTS. 

Income Tax Act (XI of 1022), ss. 22 (2), 28, 80, 68 
—Return not containing particulars required, validity 
of—Assessment under s. 23 (4)—High Court's power to 
question legality of assessment—Joint Hindu family— 
Notice on agent, validity of. i 

Where an assessee makes a return without filling 
in the details required in the prescribed form, the 
Income Tax Authcrities can treat the return as no 
return at all and make an assessment under s.23 

* (4) of the Income Tax Act. 

Under s. 30 (1) of the Income Tax Act, the High 
Court has jurisdiction to inquire whether the Income 
Tax Authorities acted legally or not in making an 
assessment under s. 23 (4) of the Act. 

Where the assessees are a joint Hindu family 
residing in the Madras Presidency but carrying on 

: business in Rangoon by an agent, notice can be 
served unders, 22(2) of the Income Tax Act upon 
the agent. It is not necessary that such service 
should be made on à member of the family or on the 
manager. : 

Mr. A. Eggar (Government Advocate), for 
the Commiesioner. 


Messrs. Daniel Tambe, for the Respond-: 


‘ents. 


JUDGMENT. 

- Rutledge; C. J.—A preliminary sub- 
mission was made by the learned Govern-. 
ment. Advocate that no appeallay and that 
the Court.had nb jurisdiction. He admit- 

' ang that this ground had not been taken by 

-)- Commissioner of Income Tax; who, in 


39 
fact, made the reference. Westated that in 
order to determine whether the objection 
was valid, we would have to comsider thes, 
facts in both cases. . 

With regard*to the fifst reference, the 
firm carried on business at Paüngde and 
Thegon in Prome District. They madea 
return on the prescribed form, Ex. A, 
under Head 5 "Business, Trade, etc. Pro- 
fits or Income in money-lerdig business 
about Rs. 5,000." None of the details 
required under Note 5 at pages 2 and 3 of 
the form were given and the Income. Tax 
Authorities treated the return as no return 
at all and ultimately made the assessment 
under s. 23 (4) of the Income Tax Act. 

For the assessee it isargued that though 
defective the return cannot be treated asa 
nullity and that the details required in the 
form are only instructions to the asseesee 
as to how he should fill up the form. 

[ am clearly of opinion that the par- 
ticulars prescribed hv the form are laid 
down in the Act itself [s. 22 (2)]. Statutory 
r. 19 embodies the 1orm of return (Ex, 
A) furnished to the respondent. This rule 
has the same force asa section in the Act 
and a return which completely ignores its 
provisions cannot, in my opinion, be con- 
sidered as any return, 

The appellantreliedon Pitta Ramaswamiah 


- v. Commissioner of Income Tax, Madras (1). 


This case cannot help him as I have not 
the form which the assessee filled up in 
that case and the Court decided that the 
assessment in fact had been made under 
8. 23 (3) and not under s. 23 (4). x 

For these reasons I would answer the 
question referred in the affirmative. 

That being my finding, I shall now 
consider the preliminary objection. Though 
the Income Tax Authorities have, in my 
judgment, rightly assessed the firm under 
8. 23 (4) ofthe Indian Income Tax Act, the 
question at issue was whether they had 
rightly done so, and the Commissioner was 
jugtified in referring that objection to this 
Oourt for aruling. It would not, be in the 
interests of justice to put such a construt- “ 
tion on’ the proviso to s. 30 (1)as to prevent Ep. 
this Court from enquiring into the case 
submitted whether the Income Tax Authori- ‘ 
ties had acted-legally in assessin&£ under 
8.28 (4). As the firm has failed’ in ita* 
contention, I wquld direct them to payethe 
Commissioner's eosfs, seven gold qohurer 


* (1) 98 fnd. Cas. 1067; 49 M, 831; 94. L, W. 771; A. 
R Sr Mad, GB TO 2E (Ah 


à 
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Civil: Reference No. 6 of 1927.—The 
"question referred in this case is as fol- 
lows :-- : ' 

“The assessees being a Hindu undivided 

. family residing in the Madras Presidency 
and carrying on business in Rangoon 
-through an agent, was the serviceon the 

.agentof the notice under s. 22 (2) ofthe 
Indian Income Tax Act a good service?” 

The question turns upon the construc- 

‘tion of s.63 of the Indian Income Tax 
Act. That section runs as follows :— 

"63. (1) A notice or requisition...may be 
served on the person therein named either 
by post or, as if it were asummons issued by 
ee under the Code of Oivil Procedure, 
1908. 

^(2) Any such notice or requisition may, in 
‘the case of a firm ora Hindu undivided 
family, be addressed to any member of the 
firm or on the manager, or any adult male 

-member of the family, and in the case of 

„any other association of individuals, be 
addressed to the principal officer thereof.” 

. It is admitted on behalf of the respondent 
firm that a notice on the agent would bea 
-perfectly valid notice under sub-s. (1), but 
itis contended that asa special provision 
"has been made for service on a joint Hindu 
family by sub-s. (2), this special provision 
„excludes the operation of sub-s. (1) as 
regards service of notice onsuch a family, 
and that the summons should be served 
án accordance with s. 28 of the Code of Civil 
Procedure and O. V, r. 21. 

In my opinion the Commissioner's view 
iscerrect. If it had been the intention of 


: the Legislature to have prescribed s. 63 (2) 


as the only method by which a joint Hindu 
“family could be served, they would not, in 
my opinion, have used the word “may” but 
‘the mandatory word “shall.” And with 
efegard tothe argurhent that the sub-section 
„on this reading is unnecessary and surplus- 
sage, there is force inthe Commissioner's 
‘argument that the intention was to fasten 
-the firm with personal responsibility, so 
that, if necessary, the penal provisions 
eof s. 51 could be applied, 
« I would accordingly answer the reference 


T -in the affirmative. As the firnt bave failed 


.in their contention, they should pay the 


: ,Gomrfissioner’s costs, seven gold mohirs, 


. Carr, J.—I concur. . 
' Das, J.I concur. 
æ s N A Reference answered in the 


$ E affermatwes 
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PRIVY COUNCIL. 
+ APPEAL Frou THE MapRas Hiag Court. 
May 4, 1928* 
Present :—Lord Carson, Lord Salveson and 
Sir Lancelot Sanderson. 
Sri Raja BOMMADEVARA NAGANNA 
NAYUDU BAHADUR AND ANOTHER— 
DEFENDANTS—AÀPPELLANTS A 
Versus 7 
Sri Raja BOMMADEVARA RAJYA 
LAKSHMIDEVI AMMA GARU 
—PLainTIFF— RESPONDENT. 

Hindu Law—Wife living apart from her husband 
disentitled to maintenance. 

Ina suit brought by a Hindu wife for arrears of 
maintenance: 

Held, onthe evidence, that the plaintiff was not 
justified in living separately from her husband, and 
as she voluntarily chose to live away from him, she 
was not entitled to maintenance. ([p. 32, col. 2.] 

Bommadevara Raja Lakshmi Devi Ammal v. B. 
Nagamma Naidu, 87 Ind. Cas. 571, reversed. 

Appeal from a decree of the Madras High 
Court, in Civil Appeal No. 250 of 1921 
(Spencer, ©. J., and Srinivasa Ayyangar, d.) 
dated the 18th August, 1924, reported as 
87 Ind. Cas. 671, reversing that of the 
Additional. Subordinate Judge, Ellore, dated 
the 22nd December, 1920. 

Messrs, Dunne, K. C., and Narasimham, 
for. the Appellants. 

Messrs. De Gruyther, K. C., Parikh and 


‘Subba Row, for the Respondent, 


JUDGMENT. 

Lord Carson.—This is an appeal 
from a judgment and decree dated the 
‘18th August, 1924,.ofthe High Court of 
Judicature at Madras, reversing a judg- 


'ament and decree, dated the 22nd of De- 


cember, 1920, of the Court .of the Ad- 
ditional Subordinate Judge, Ellore. 

The suit was brought by the respondent 
(plaintiff) against her husband the zemin- 
.dar of Vallur, hereinafter referred to as 
.defendant No. l, to recover twelve years 
‘arrears of maintenance. Shortly after the 


.commencement ofthe suit the defendant ` 


No. ldied, and the appellants, who are 
his two sons by another „wife, were.ddded 
-a8 his legal representatives and were made 
and are defendants Nos. 2 and 3 in the 


. puit. 


The respondent was married to the de- 
fendant No. labout the year 1878. She 
had jwo sons and one daughtes by him, 
The sons died young—a few years later her 
husband married Ohaya Devi, a younger 
sister of the respondens,'with her cone 
sent, and of that marriage there were two 
eons (the‘appellants) and threé daughters, 
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Another sister of the respondent's was 
‘Subsequently married to Bhashyakárlu 
-Nayudu, an undivided brother of the defend- 
ant No. 1. . 

{t was not in dispute that the respondent 
‘left her husband's house in November, 
1894, in the absence of her husband, tak- 

sring with her his children, and accompani- 
ed by her sister the said Chaya and the 
said Nayudu her husband's brother, and 
-had notlived with her husband or in his 
‘house as his wife fora period of 23 years 
‘before his death. The main question 
in the action was whether she was justifi- 
ed under the  cireumstances proved in 
so leaving her husband's house, and 
in continuing to remain away for allthe 
intervening years that elapsed until thepre- 
-Bent suit was brought. l 

Other questions were raised in the course 
-of the trial as whether the respondent had 
waived her right to maintenance and whe- 
ther she was estopped from claiming it, 
‘but as these issues were found in favour 
-of the respondent by both Courts below 
‘they have become immaterial and have not 
‘iboen discussed before this Board. 

The Additional Subordinate Judge of 
"Ellore, who heard the ease at considerable 
‘leagth on the 22nd December, 1920, dismiss- 
ed the respondent's claim, holding that 
‘she had no justifietion for living separate 
‘from her husband during the period for 
-which she claimed maintenance, i 

On appeal to the High Court of Judica- 
“ture at Madras the judgment of the Addi- 
„tionål Subordinate Judge was reversed by- 
“a judgment and order dated the 18th 
‘August, 1924, awarding the plaintiff 
“Rs. 43,200 as arrears of maintenance at the 
rate of Ra, 300 per month for twelve years. 
"From that decree the defendants Nos. 9 
:&nd 3 have appealed to His Majesty in 
*-Council  . 

The question to be decided is, therefore, 
Bólely one of fact and arises in the fourth 
‘issue framed far the trial of the action, 
-viz., ' whether the circumstances mention- 
-ed inthe plaint are true and whether 
“they justify plaintiff in bringing this 
«action ?" 

Having regard to the length of time 
which had elapsed before the present pro- 
ceedings were instituted and the case at=» 
"tempted to be proved at the trial, it is 
‘important. to ex&mine not merely thacase 
"made by the plaint but certain other pro- 
peedings which are oh record and in which 


“the plaintiff was involved. 


.eonspired against the 
-sister and the defendant's brother. 


The case as 
put forward in the „plaint is as follows: 


" About the year 1889, disputes *aroseebe* e 


tween the defendant No, 1 and his younger 
brother, who demanded ° partition of the 
estate. The defendant, with infent to de- 
fraud his brother in*case ofa division* of 
ihe estate, attempted to suppress valuable 
properties by converting them into currency 
notes and by transferring thefn to Hydera- 
bad. For this purpose he engaged a num- 
ber of subordinates who were ready to as- 
sist him in his evil design. Boddu Nara- 
simha Rao was chief among them. As a 
means ofsecuring their thorough co-opera- 
tion in his design he offered to give his 
daughters in marriage to some of them. 
The plaintif and her sister protested 
against such a course, as the daughters 
were not willing to accept the matches. 


-About this time the defendant was entirely 


under the influence of a dancing woman 
named Mahalakshmi, at whose instance he 
was already defaming, .abusing, beating 
and otherwise illtreating his wives, the 
plaintiff and her sister. Boddu Narasimha 


"Rao made common cause with the defend- 


ant andhis dancing girl, and all the three 
plaintiff and her 
They 


made the place so hot for plaintiff and 


.others that they had to flee for theirlives 


‘from Pangidigudem to Cocanada about 
November, 1894, after having applied for 


. Police protection.” 


The defendant No. lin 1895 took pro- 
ceedings against the respondent amd his 


-Becond wife, her sister, complaining that, 


during his absence at Secunderabad, his 


.Baid wives unlawfully took away his minor 


-children out of his keeping in Pangidigu- 


.dem without his consent and against his 


will. In those progeedings the respond eri 
attempted te justify her action on the 
grounds of the first defendant's gross nega 
lect, ill-treatment and immorality, Al. 
theugh various delays were granted to 


-enable these charges to be proved, the , 


-respondent did not producea single wif. 


ness, and on the 30th August, 1895, judg os 
ment was'given by the Subordinate Judge i 


at Ellore ordering the,children to be given 


up to the respondent's husband, defendant . 


No. 1l.* 

One more important matjer of record 
ought to be considered befere approagh« 
ing the'evidence produged at the trial, 

“When the respondent left her husbands 


m 
¥ 
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house she was, as already. stated, aceom- 
panied by her husband's younger brother, 

e with whom, as stated in the plaint, her 
husband had differences and With whom the 
respondent appafently tool? sides. In the 
year 1838,proceedings were taken by the 
seid brother against the respondent for 
alleged loans due by her to him, and it 
is important to observe that, in giving 
judgment dismissing the suit on the 2nd 
December, 1598, the Subordinate Judge at 
Cocanada, in the course of his judgment, 
said :— 

* ‘Plaintiff admitted that he was warned 
by his brother’ (defendant No.1) ‘not to 
talk to defendants’ (of whom one was the 
respondent), ‘‘ but to quit his house at once, 

‘and in spite of this warning he brought 
“them away to Cocanada, planning for their 
exit from Pangidigudemina very cunning 
way, as will be seen fron his letters . 
giving them some hopes of his adopting a 
son of the defendant and making over to 
him the property to be received under the 
. partition suit he had laid against their hus- 
band.' 

Bearing these matters in mind, it is 
necessary now to consider the case made by 
the respondent at the trial of this action, 
which took place in 1920, No case was 
attempted to be proved of the alleged con- 
spiracy to defraud the husband's brother, 
but in her evidence the respondent for the 
first time, after making various other comp- 
laints, deposed as follows :-— 

“ One day when myself and Chaya Devi 
Amma were taking our meals some pills 
were foundin the fish curry. They were 
thrown to a dog and the dog ate the same 
and died. We gave up taking our food. 
Then we got afraid lest we should lose our 
lives by remaining here. and sent word to 
«Cocanada in order tb save our lives. We sent 
word to Cocanada to our mother~—our mother 
caused a petition to be presented to the 
Collector, praying we should be set free." 

The learned trial Judge, who has, ex- 
amined this allegation and the evidence in 
support ofit with great care, having re- 

egard to the seriousness of the charge and 
the time at which it was first made, came to 
the conclusion that it wes psoved to bea 
ebmplete myth. In'the 24th paragraph of 
his judgment he states his reasons «for com-, 
ing to that conclusion, and amongst other 
matters states as follows :— 

“The first care brother was at 
Pangidigudem, when thie incident is eaid 
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to have occurred, and he wag a confident of 
the plaintiff and of her sister. Yet the 
plaintiff admitted in her evidence she did 
not report this incident śo the first defend- 
ant's brother. She did not makeany report to 
the Police about this. Nor didshe address 
any letter to the Raja" (i. e, her husband) 
"informing bim of the incident. The second. 
defendant and other people who wete in Pan- * 
gidigudem and who ought to have known 
about the incident ifit had really occurred 
say that they have never heard ofsuchan jn- 
cident. This incident was not mentioned in 
previous litigation, civil and criminal, bet- 
ween the first defendant and his wives. I am 
clearly of opinion that the poison incident 
has been invented for the purpose of this 
suitin order to find some justification for 
plaintifi’s continued absence at Cocanada for 
23 years. If this incident is rejected as false 
there could be no other justification for the 
plaintiff to live away from her husband.” 

With that conclusion of the learned Sub- 
ordinate Judge their Lordsbips agree with 
the result that it is impossible torely upon 
any evidence given by the plaintiff. It is 
unnecessary torepeat in detail the careful 
analysis made by the Subordinate Judge 
of all the evidence and contentions put for- 
ward on one side and the other and. the 
various suggestions of demands for main- 
tenance and restoration which took place 
during the long series of years. It is suffi- 
cient to observe that their Lordships are of 
opinion that there was no real attempt to 
enforce a claim for maintenance or to 
procure a return to her husband's house 
during thelong series of years which had 
elapsed prior to the bringing of this action, 
and their Lordships agree with the Subordi- 
nate Judge when he says in para. 29 :— 

“I have shown inthe above paragraphs 
sufficient facta which must lead to the con- 
clusion that the plaintiff voluntarily lived at 
Cocanada apart’ from her husband for a 
period of 23 years without justification." » 

lt is true that the learned Judges in the 
High Court of Judicature at Madras took a 
different view of the facts from that forme 
ed by the Subordinate Judge. The learn- 
ed Chief Justice believed the poisonin 
story, and states that it “ was the immediate 
gccasion for their leaving the protection 
of his house.” ar 

The other lekrned Judge does not meg= 
tion the poisoning incidant, but finds an 
excuse from the nature of the evideneg: 
given by stating that ;— : E 
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“When tlie women of a particular family 
Observe a kind of quasi-gosha, asthey do in 
. Most zemindari families, it is not possible to 

obtain such direct evidence of ill-treatment 
or cruelty as may be possible in other cases. 
Further the ill-treatment! is not likely to 


be open or brutal, but insidious, and much’ 


more galling." 

Their Lordships cannot agree with the 
conclusions of fact come to by the High 
Court and are satisfied, for the reasons 
already stated, that the judgment of the 
learned Subordinate Judge is to be prefer- 
. red,and they will accordingly humbly advise 


His Majesty that this appeal should be al-- 
lowed, that the decree in the High Court of. 
Judicature in Madras of the 18th August,- 


1924, should be set aside, that the judg- 
ment and decree passed by the Court of 
the Additional Subordinate Judge at Hllore 
dated the 22nd December, 1920, should be 
restored, and that the respondent should 
pay to the appellants the costs of this ap- 
peal and of the appeal to the High Court of 
Judicature at Madras. 


K. J. R. Appeal allowed. 


Solicitor for the Appellants:—Mr. H. S. Ly 
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BOMBAY HIGH COURT. 
ORIGINAL O1vIL JuRISDIOTIÓN APPEAL 
No. 38 or 1927, 

December 20, 1927. 
Present:—Sir Amberson Marten, KT., 
Chief Justice, and Mr. Justice 
Orump. 

MANEKLAL MANSUKHBHAI— 
DBFENDANT—APPBLLANT 
versus 
Tas SURYAPUR MILLS Co., Lr». 

. —PLAINTIFF—RESPONDENT. 
Companies Act (VII of 1918), Sch. I, Table A, Art. 28 
Forfeiture of shares—Suit for recovery of moneya 
due from shareholder—Limitation—Limitation Act 
(LX of 1908), Sch. T, Arts. 115, 116, 120, applicability 
of—‘Compensation,’ ‘writing registered’, meanings of— 
Limitation Act (IX of 1908), s. 14—Return of plaint 
—Time from order of return till actual return, whe- 
ther can be excluded —Liquidator's proceedings, time 
spent in, Whether excusable. ° 2 
A suit by a Company to enforce the liability of a 
shareholder, whose shares have been forfeited, to 
pay to the Oompapy all moneys which, at the date 
of the forfeiture, were payable by him to thé Com- 
pany in respect of thesharos is a guit for 'Com- 
- pensation for the breach df & contract not lin writin 
Kegistered!. within the meaning cf Art, 115 of Sob 1 
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of the Limitation Act; and is consequently, governed 
by the said Article and not by Art, 116 or Art. 120. [p. 
37, col. 1.] . m 

Ladies Dréss Association v. Pulbrook (1), Habil» 
Rowji v. Standagd Aluminiug. & Brass Works, Ltd. 
(3) and Hickman v. Kentor Romney Marsh Sheep- 
Breeders Associatéon (4), referred to. * 

The word ‘compensation’ in Art. 115 of Sch, I of 
the Limitation Act is not restricted to aclaim for 
unliquidated damages but includes also a claim for a 
sum certain. [p. 39, dol. 2.] 

Tricomdas Cooverji Bhoja v. Gopstathji Thakur (5), 
Lalchand Nanchand Gujar v. Narayan Hari (6) and 
Ganappa Putta Hegde v. Hammad Saiba (11), followed. 

It cannot be laid down as abroad proposition of 
law that when a plaint is returned bya Court to be 
presented to the proper Court, any time that elapses 
between the order directing the return of a plaint 
and the actual withdrawal of the plaint from the 
Court should be excluded under s.14 of the Limi- 
tation Act. [p. 40, col. 1.] 

Basvanappa Shivrudrappa v. Krishnadas Govars 
dhandas (9) and Nagindas Kapurchand v. Maganlal 
Panachand (10), distinguished. 

Per Crump, J—The word ‘registered’ in Arts. 118 
and 116 of Sch. I of the Limitation Act meaha 
registered under the Indian Registration Act. It 
does not apply to documents which are registered 
only under the Companies Act. [p. 39, col. 1.) 

Gurunadha Rama Seshayya v. Sri Tripurasundart 
Cotton Press, Bezwada (T) and Ripon Press & Sugar Milt 
Co, Lid. v. Nama Venkatarama Chetty (8), referred to, 

A proceeding by a Liquidator to put a person 
whose shares have been forfeited more than onë 


. year prior tothe commencement of the winding-up 


ofa Company, inthe list of contributories, is not 
such a proceeding as would fallwithin the purview 
of s.14 of the Limitation Act and save a subse» 
uent guit by the Company against that persorf frot 
the bar of limitation. (p. 40, col. 11 

Appeal against the decision of Mr, Justice 
Jbaveri. 

Sir Thomas Strangman, Messrs. B, J. 
Deaat and A. G. Desai, for the Appellant. 

Messrs. Kemp and Kania, for the Res 


apondent, 

Marten, C. J.—The plaintiff Company 
by its Liquidator brought this suit in the 
High Court on November 24, 1926, against 
the defendant as*its former shareholder 
based on a claim under Art, 28 of Table A 
which applied to this particular Oompany, 
Vig tae 

“A person whose shares have been fore 
feited shall cese to be & member'in respegt e 
of the forfeited shares, but shall, notwith- 
standing, emain liable to pay to the Com--^ 
pany all moneys which, at the date of: 
forfeiture, were preseftly payable eby him 
to the Company in respect of the shared, e 
but his liability shall cease if and when the 
Company receivéd payment in full of "the 

enominad amount ofthe shares.”  * 
* The forfeiture in the “present case wad oft 
Mareh 11,1922. Accordingly, at the outset 


(54 


a question arises as to what Article of the. 


Indian Limitation Aet applies, because if, 
for instance, Art. 115 applies, as has been 
found by the learned trial Judge, then this 
suit is barred unless the Company can 
claim exemption for certain periods under 
the Indian Limitation Act. 

The Company contends in the first place 
that the proper Article to apply is not 
Art, 115 but Art. 120, or alternatively 
Art.116. Thatisone part of thecase. The 
other part is as regards certain periods 
which the learned Judge has allowed to the 
Company under s. 14 of the Indian Limita- 
‘tion Act, amounting in all to some twenty 
months and thirteen days. He has conse- 
quently arrived at the conclusion that 


. allowing those periods to the Company the 


suit is within time. He, accordingly, passed 
judgment in favour of the Company. The 
defendant appeals. 

Now, as regards the question as to which 
Article applies, we have, in the first place, 


. to see exactly what is the liability which 


the Company is seeking to enforce in the 
present case. It is, I think, clear on the 
authorities that Art. 28 of Table A imposes 


' on forfeiture a new obligation or a new 


debt, and that as the shareholder thence- 
forth ceases to be a member of the Oom- 


' pay, his liability to pay future calls is 


gone, and all that is left is this new 
liability to pay the Company “all moneys 
which at the date of forfeiture were pre- 
sently payable by him to the Company in 
respect of the shares.” For instance, in 
"Ladies Dress Association v. Pulbrook (1), 
where the defendant's shares were forfeited 
after talls had become due, andthe coms 
pany had subsequently gone into liquida- 
tion, it was held by the Court of Appeal 
jn England that tle defendant could be 
sued in respect of the unpaid calls as he 
was liable not'as a contributory but as a 
debtor to the Company. Lord Jugtice 
Romer said (page 381*):— MN 
"With regard to the first point it is clear 
¢hat a person in the position of the defend- 
ent is liable with regard to unpaid calls, 
not as a contributory, either ase a* present 
or a past member of the Company, but as 
n'débfor tothe Company. under the pro- 
visions of the Articles of Associatiom This 
was pointed out as long ago as 1867 by 
Romilly, M.R, in Neetlham's case (2)." 
(1) (1900) 2 Q. B. 37% 66 L. J. Q. B. 705; 49 W. R. @, 
(2) (1867) 4 Eq. 135; 36 L. J. Oh. 665; 16 L. T. 472, 
*Page of (1900) 2Q, B.—[d.] 
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Similarly, in Habib Rowji v. Standard 
Aluminium & Brass Works, ktd.(3) Sir Nor- 
man Macleod and Mg. Justice Coyajee 
followed that case, and Mr. Justice Ooyajee 
said (page 723*):— 

“The foundation of the suit is the special 
contract evidenced by Art. 34 of the plaint-. 
iff Company's Articles. On forfeiture of ° 
his shares, the defendant ceased to be a 
member, and the Company could not there- 
after sue bim for past calls. But although 
his liability to pay such calls came to an 
end, he incurred, under the terms of Art, 
32, afresh liability to ‘forthwith pay to 
the Company all calls, instalments, interest 
and expenses owing upon or in respect of 
such shares atthe time of the forfeiture, 
together with interest thereon, from the 
time of forfeiture until payment’, This, in 
my opinion, was anew obligation giving 
the Company afresh cause of action against 
the defendant; and the period of limi- 
tation for a suit to enforce this new obli- 
gation began to run from the time the 
shares were forfeited.” 

‘We start then with this—which is, I 
think, common ground—that the period of 
limitation, whatever may be the correct _ 
period, began to run-from the date: of the 
forfeiture of the shares on March 11, 1922, 
Now comes one crux in the case, Was 
this claim by the Company one within 
Art, 115 of the Indian Limitation Act 
"for compensation for the breach of any 
contract, express or implied, not in 
writing registersd and not herein specificale 
ly provided for"? The Company say that here 
there was no contract, express or implied, 
and that.-there was no breach of ‘any cons 
tract, and lastly, that if there was, this 
suit isnot one for compensation for the 
breach ofthe contract, 

Now, we have to go back for a moment 
to consider what is the effect of .a person 
applying for sharesin the Company and 
being accepted as a member with regard tò 
his future obligations to the Company. 
Under s. 21 (1) of the Indian Companies 
Act, 1913:— 

“The memorandum and articles shall, 
when registered, bind the Company and 
the members thereof to the same extent , 


. aB if they respectively had been signed ‘by 


each member “and contained a covenant 
» UC. 
(3) 88 Ind. Cas. 96; 49 B. 715; 27 Bom. L. R. 574, A; ` 
I, R. 1925 Bom. 321. — * cata is 


*Page of 49 B.—[Ed.] OMS è 
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: art of each member,...to observe 
all T Ta rovisións of the memorandum and 
of the articles, subject to the provisions of 
this Act." : 

Boh cata (2) provides that:— 

“All money payable by any member to 
the Company under the memorandum or 
artieles shall be &debt due from him to 

any. | 
Wa Aie Mer at fed Jue ess 

ion imposes a statutory obligati 
i GE as between himself and the 
SE ds IRSE said that this does not 
amount toa contract within the meaning 
of the Indian Contract Act, But in the 
present case we must bear in mind that 
the defendant is not one of the original 
subscribers to the Memorandum and Articles 
of Association. He has become a member 
by applying to the Company for shares, 
which the Oonipany subsequently allotted 
to him (see para. 4 of the plaint and para. 2 
of the written statement), There was, 
therefore, an offer and acceptance in addi- 
tion:to the bare statutory covenant referred 
to in s. 21 of the Indian Companies Act. In- 
deed, the statutory covenant cannot comein- 
to effect until ihe person in question has 
agreed to become & member of the Com- 
pany. This circumstance is one which 
"was relied on by Mr. Justice Astbury in 
Hickman v. Kent or Romney Marsh Sheep- 
- Breeder's Association (4). There a question 
arose in the first place as to whether in 
“an ordinary case the articles constitute a 
' contract between the Company and its mem- 
bers, After considering a large number 
‘of authorities on that point, the learned 
‘Judge in effect decided, as stated in the 
Her conan Aviles of Association can 
neither constitute a contract between a 
Company and an outsider, nor give any 
4ndividus] member special contractual 
* rights beyond those of the members gener- 
ally, ..(yet)'they do in fact constitute a 
contract between a Company and its mem- 
bers in respect of their ordinary rights 
members.” 

por there, the presetit alleged con- 
tract depends mainly on Art. 28, which 
sig an Article applicable to all the share- 
holders and not to any one individual 
shareholder, , Mr. Justice Astbury in the 
efore him came to the conclusion at 
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page 903* that “general articles dealing with 
the rights of members ‘as such’ (should be) 
treated as a statutory agreefnent Wetween. 
them and the Company as well as between 
themselves'nter se, and, in my judgment, 
Art. 49 in the present case does constitute. 
a submission to arbitration within the true 
meaning and intent of the Arbitration Act.” 

Next, the learned Judge proceeded to 
consider an alternative Bround for hold-. 
ing that there was a contract between the 
defendant in that case and the Company. 
He says (page 903*):— . 

"Ihe defendants’ second contention ig 
that the contract contained in the plaint- 
iffs application for membership, and the 
association's acceptance of it, amounts to a 
submission within the Act...In consideration 
of being elected & member and of his offer 
to join the association being accepted, the 
plaintiff contracted in writing. with the 
association to conform to its rules and regu- 
lations. One of those regulations was a 
general submission to arbitration of all 
differences between the association and any 
of its members as such, amply wide enough 
to cover the matters in dispute in this 
action, The association at the date of tha 
contract was already bound to each and all 
its corporators to ect in conformity with 
those regulations, and was at the date of 
the writ in this action, and has been since, 
ready. and willing to so act... In my judg- 
ment, the contract so made between. the 
plaintiff and the association is also a sub- 
mission in writing within the true means 
ing and intent of the Arbitration” Act, and 
I make an order to stay under s, 4 and 
direct that the mattersin dispyte in thige 
action be referred to arbitration according. 


ly. 

Now, it is quite true, a8 pointed out by 
Mr. Kemp in his able argument for® the, 
Company; that in that particular case there 
was an express application in writing fox 
membership, which is set outat page 8x5* of 
tthe report, In the present case we have 
not got before us the exact application that 
the defendant made. But admissions in 
the pleadings already referred to show thak 
the contract between the parties is not 
merely confined to Art. 28, but inpludes the 
bargain betíreen the parties that the dg- 
fendant would become a member of, tlig 
Company on*thg terms applicable “to aj] ` 
shareholders of the Company, Thereféfe, in 


case be g 
E e iai .. my judgmené. there was here an express ox 
(D (1915) t Ob, 881; 84 D. J. Oh, G88; 113 LT. 99^ "ig reg T Cha) 7 0777 


36 


implied contract contained in the Article 
itself and in the initial agreement betwen 
th@parfies whereby the defendant was to 
become a member of the Compagy. 

That being so, was there a breach of 
that cqntract? Clearly there was. Next 
comes the question as to ‘ compensation.” 
Now, no doubt, in the past there has been a 
considerable controversy. as to whether 
“ compensation for the breach of a contract” 
is an apt expression to include a mere ac- 
tion for debt, Bat asregards this point we 
have the ¢lear guidance of their Lordships 
of the Privy Council in T'ricomdas Cooverji 
Bhoja'v. Gopinathji Thakur (5) which de- 
cided in effect that under similar words in 
Art. 116, viz, "for compensation for the 
breach of a contract in writing registered,” 
an action for a sum certain or a debt was 
included. That particular case was a suit 
for arrears of rent, and the contest was 
whether the appropriate article was Art. 110 
4n which case the period of limitation was 
three years ; or whether it was Art. 116 in 
which case the limitation was six years. 
Their Lordships held that the latter was 
thetrue view, and in setting out the con- 
flicting arguments at page. 69“ Lord Sumner 


aim 

“On the one hand it has been contended 
thatthe provisionas torent is plain and 
nunambiguous.and ought to be applied, and 
thatin any case ‘compensation for the 
“preach of a contract’ points rather to a 
claim for unliquidated damages than to a 
‘claim fos payment of a sum certain, On the 
other it has been pointed out that ‘com- 
= pensation 'is used in the Indian Contract 
‘Act in a very wide sense, and that the omis- 
sion from Art. 116 of the words which 
occur in Art. 115, ' and not herein speci- 
ally provided for,’ istritical. Article 116 
- ja such a special provision; and ig not limit- 
ed, and, therefore, especially in view of the 
distinction long established by these Acts 
in favour of registered instruments, it must 
prevail. There isa series of Indian deci- 
"ions on the point, several of them in suits 
for rent, thongh most of them are in suits 
“gn bonds. They begin in 1480, and are to 

'be found in allthe Indian High Opurts." 
Then, after referring to a decision of the 
Bombay High Court in Lalchand Nanahand 


(829 1nd. «Das. 156; 44 T. A. 05; 19 Bom. L. 8.450: 1 
, L, J. 262: 15 A. L. J. 247; 26 


H3 


Y. N. 363: 5 L. W. 654: 44 C. 758 (P 
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O. L, J: 279; 32 M. L., * 
"3.357: 2LM. L., T, 262; 21 0. W. Bo (1917) M. 
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Gujar v. Narayan :Hari (6) the judgment 
proceeds (page 70*) : — 


‘their Lordships accept the interpreta- - 


tion so often and so long “put upon the 
Statute by the Courts in ludia, and think 
that the decisions cannot now be disturbed" 


That being so, I regard that decision as. 


an authority that an action for debt may 
come within Art. 115 as well as within Art. 
116, We were invited to hold that al- 
though that was the construction given to 
the words “ compensation for the breach of 
acontract” as regards Art. 116, we ought 
to give a different meaning to the similar 
words in Art, 115, because in Art. 115 we 
have not gol ‘in writing registered," and, 
therefore, there is not the same reason for 
holding that a longer period should be 
awarded toa registered as opposed to an 
unregistered document. Tomy mind it is 
quite impracticable to give to the words 
“compensation for the breach of & con- 
tract" any different meaningin Art. 115 to 
that in Art. 116.  Oonsequently, in my 
view, Art. 115 applies to an action for debt 
like the present just as much as Art. 116 
does or may do. 

Then it wassaid in the alternative that 
in any event the appropriate Artiele is 116 
and not Art, 115, because here the contract 
was contained in the Articles of Association 
which had to be registered under the Indian 
Companies Act, and, therefore, we had 
a contractin writing registered. More than 
one answer may be given to that argument. 
One is that the sole contract here is not to 
be found merely in the Articles. lf we went 
to the Company's register and saw merely 
the Artieles of Association, 
tell us nothing as to whether the defendant 
had or had not contracted with the Oomp- 
any to become a member. Inspection of 
scme other document would be’ necessary 
before we could ascertain from the Comp“ 
any's register whether the defendant had 
entered into any contract of membership 
with the Company. ° f 

A further point on which there has been 
a difference of opinionin the Madras High 
Court as exemplified in Gurunadha Rama 
Seshayya v. Sri Tripurasundari Cotton 
Press, Bezwada (7) overruling Kipon . Presa 
and Sugar Mill Co. Ltd.v. Nama Venkae 


(8) 21 ind, Cas, 315; 37 B, 056; 15 Bom, L. R. 836 
(7) D4 Ind. Oas. 515; 49 M, 468: 50 M. L. J. 520; A, 


I. R. 1996 Mad, 615; 94 L. We 102; (1016) "M, W. M, 
450 (F l MR SO 


B.). 


a ON as Set rn re en al Pd 
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that would ' 
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tarama Chetty (8) is whether the expres- 
Bion “registered " includes registration 
under the Companies Act. In this connec- 
tion there is a preamble in the Indian Re- 
gistration Act showing that it was intended 
thereby “to consolidate the enactments relat- 
ing to the registration of documents.” It is 
also material to observe thatif one turns 
to the Transfer of Property Act, there is 
a somewhat similar definition of " register- 
ed" to what one finds in the General 
Clauses Act. Ido not propose to pursue that 
point. Even if Art. 116includesdoeuments 
registered only under the Indian Companies 
Act—which I doubt —the only document so 
registered here on the evidence before us 
was the memorandum and Articles of As- 
sociation; but, in my opinion, as already 
indicated the contract between the Company 
and the defendantis not contained merely 
in these Articles of Association, and, there- 
fore, Art. 116 would not apply. Similarly, 
I think that Art. 120 does not apply, be- 
cause it isonly an Article which provides 
for suits for which no period of limitation 
is provided elsewhere in the First Schedule, 
In the view I take the period of limitation 
is provided elsewhere, viz, in Art, 115, 
Oonrequently, in the result I agree res- 
pectfully with the decision which the 
learned trial Judge arrived at on this part. 
of the casa that Art, 115 is the appro- 
priate Article, 


I now turn to the second branch of the 
case dealing with the three separate per-- 
iods which the learned Judge has allowed - 
to the Company under s. 14 of the Indian 
Limitation Act. Now, those periods are 
three in number. The first period from 
October 10, 1924, to October 13, 1925, was. 
taken up with settling the list of contri- 
butories filed by the Liquidator, The second 
period from March 12, 1926, to October 30, 
19:6, was taken up by a suit filed in the 
Surat Oourt against the defendant. The 
third period was between October 30, 1926, 
and November 23, 1926, the former being 
the date when the order was made by the 
Surat Court returning the plaint, and the 
latter being the date when it was actually 
returned to&He Company. As regards those 
“three periods we need not trouble abqut 
the second period. It is conceded by the 
appellant ‘thet that period was rightly 
allowed by the learned Judge. The only 


* (8) 48 Ind.. Cas. 903; 42 M. 33; 35 M, L, J, 253;8 
Ly W., 384; 24 M. Ly, T, 246, 
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plaint in,the Surat suit was presented» gn 
Mareh 12,1926, as the learned Judge held, 
or whether'it was presented three days 
afterwards, viz, on March 15, 1926. But 
an examination of the original document 
satisfies us that the learned Judge was 
accurate in what he held. That point, as 
I have already indicated, is no longer 
persisted in by the appellant, 

But as regards the first period, I should 
mention a few dates to make the point 
clear. The winding-up order by the Surat 
Court was on July 21, 1923. On October 
10, 1924, the Liquidator filed hia list of con- 
tributories under s. 156 of the Indian Com- 
panies Act. On October 13, 1925, the 
Surat Court held that the name of the de- 
fendant had been wrongly entered in the 
list of contributories, and it directed suit 
to be filed. On March 12, 1926, a suit was 
accordingly filed in the Surat Oourt. On 
October 30, 1926, there was an order of 
the Surat Court returning the plaint be- 
cause in its view no cause of action had. 
arisen within its jurisdistion, On Noveme 
ber 23, 1926, the plaint. was actually ree 
turned by the Surat Oourt, and on Novem- 
ber 24, 1926, the present suit was filed. 

Now,.as regards the first perjod, the 
question that arises is whether under 
s. 14 the plaintiff was “prosecuting with 
due diligence another, civil proceeding 
AE against the  defendant,...... 
|. where the proceeding is founded upon 
the same cause of action and is’prosecut- 
ed in good faith ina Oourt which, from. 
defect of jurisdiction, or other cause of æ 
like nature, is unable to entertain it.” 

One has, therefore, to consider whether. 
the Liquidator's agtionin putting the de- 
fendant on to tke list of contributoriés was. ' 
a proceeding founded upon the same cause" 
of action and was prosecuted in a Court 
which from defect of jurisdiction or other 

ecause of a like nature was unable to enter- 
tain it. EL » 

Now, I have already explained what is 
the gause of action that we have in“ the 
present case, viz., under Art: 28 of Table 
A. But'inthe view I take, the ligbility. 
which the Liquidator was attempting to 
enforce by putting the defendant on the 
A or B list under s. 156 was quite adiffer-° 
ent liability. Unfortunately, we have only 
got the eovering letter which the Liquidat- 
or sent tothe Judge.’ We have not got 
the actual list of contributories, But it is 
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plear that the defendant could only have 
een put on “that list -of contributories 
mde a. 156 as either a presené member 
‘or ‘else a past member who had ceased to 
‘be. ‘a member for less than a year. A pre- 
‘gent member clearly he was not. His 
phares“ had been forfeited some two years 
and a half’ before the Liquidator had filed 
his list. Then .gs regards his being a past 
‘member, ’ there again he had ceased to be 
a. member for more than one year prior 
to: the commencement ofthe winding-up. 
In-‘this respect Counsel have not overlooked 
the point that the winding-up forder of 
July 21, 1923; was not the date of the 
- commencement of the winding-up. The real 
date was.the date of the presentation of the 
winding up petition. But Counsel have 
been good enough to check that point,and 
they tell us that the winding-up petition 
was presented more than a year after the 
original forfeiture. We, therefore, get 
this that the Liquidator was attempting to 
obtain an order which no Court either 
in Surat. or in the High Court could 
possibly have made inasmuch as the 
defendant Was neither a present member 
hor d. past member within the meaning 
of:s: 150. There would, of course, be a 
very “material difference between the 
:6laim ix-the present suit and the defend- 
ant’s-liability as a contributory on the 
A-or B ‘list, ‘because in the former event 
he - was only liable for the amount due at 
the: daté-of -forfeiture in March, 1922, but 
iù the-latger event he would be liable for 
all “future calls whether before or after the 
winding-up. 

“Tf seems to me, Heroin, that on both 
these grounds thé Company fails, viz., that 
the Liquidator's proceedings were not found- 
ed-on ,thé'same cause of action, and further 
that they were not prosecifted i ina Court 
which from any defect of jurisdiction was 
unable to: entertain them. They failed 
-because they were utterly wrong and mis- 
guided, and no Court could have made 
the defendant liable on that ground. That 
being so, it follows that, with all respect, 
Isem unable to agree with the decision 
‘of the learned trial Judge on thig point. 
Consequently, in my judgment, the Com- 
pany-eannot rely upon this particular 


eriod of a year and three days, and, there- - 


ore, théir suit is barred by lifnitation. 
But"as the-point has been argued Ishould 
briefly refer to the third periosl, viz, that 


between the date ofthe Surat Court's ‘deci- 
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sion to return the plaint, and the date’ of- ` 


actualreturn. NowherethelearnedJudgehas : 


relied: on two decisions, one jn Basvanappa 
Shivrudrappa v. Krishnadas Govardhandas 
(9) and another in Nagindas Kapurchand v. 
Maganlal Panachand (10). But there was 
no question ofthe defeated party having 
been guilty of any delay. Hehad come to 
the Court and had endeavoured to obtain 
the plaint, but the Court had declined to 


give it up asit was wanted for being copied, 


and for making certain entries in the 
Court register. Under those circumstances 
it was very naturally held by this Court 
that the party in question was entitled to 
rely on Explanation I to s. 14 of the Indian 


Limitation Act and that within the mean- 


ing of that Explanation the proceedings bad 


not up to that time ended. On the other' 


hand, I am not prepared to -hold-: that in 


every suit the plaintiff, whose plaint has- 


been directed to bereturned to him, can 


allow the plaint to remain in Court and: 


yet count all the subsequent period as 
being allowed to him under s. 14, In the 
present case,as pointed out by the learned 
Judge, the Company were taking legal ad- 


vice as to whether they should file an^ 
appealagainst the decision of the Surat. 


Court, or whether they should filea suit 
here. The learned Judge came to the 
conclusion that the time thus occupied, 


viz., twenty-three days, was under all the ` 


cireumstances of the case, not unreason- 
able, and that the proceedings had not ended 
till the plaint was actually returned to the 
company on November 23,1926. It is un- 
necessary for meto say whether on that 
particular question I would agree with the 
decision of the learned Judge. I prefer 
to base my decision on the firstof the above 
periods. 

Under those circumstances, it follows 
that, in my judgment, this appeal must be 
allowed, and the decree of the learned 


„Judge set aside, and the suit dismissed . 


* with costs here and in the Court below. 
Crump, J.—I . agree substantially . 
with the judgment just pronounced, but as 
we are reversing the decision of the Court 
below, I desire to add my statementof . 
reasons as briefly as possible. * , 
I agree with-the learned Judge that there. 


is here ARDERI corttract, and for that pur- ; 


e”, 

(9) 59 Ind. “Gas, 743: 45:B. 443-°29 Bom. L, R. 1387. 

* (10) 64 Ind. Oas. 160: 46 D. 211; 93 Bom. b. R. 1023; 
A, L R. 1922 Bom. 160. . "i 
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pose [rely upon a decision in Habib Rowji 
v. Standard Aluminium & Brass Works, Lid. 
(3) Idonotthink that there is any ex- 
press contract, but that thereis an im- 
plied contract arising from the operation 
ofa. 21 of the Indian Companies Act, read 
with Art, 28 of Table A. The question, 
therefore, ig in a,suit on such a contract 
what Article inthe Schedule to the Indian 
Limitation Actis applicable? The Judge 
below has applied Art. 115, andi think 
correctly. We are, asked to apply Art, 120 
on the ground thatthis is asuit for which 
no, period of limitation is otherwise pro- 
vided in the Szhedule. But holding as I 
do that itis a suiton an implied contract, 
and, therefore, that it isa suit for compensa- 
tionfor the breach of that contract, it is 
clear tome that Art. 120 cannot be invoked. 
Therefore, we come back eitherto Art. 116 
or Art. 115, and the short ground on 
which I holdthat Art. 116 has no applica- 
tionis that I fail to see here any contract 
in writing registered. Certainly, there is 
no contract in writing in the ordinary sense 
of the word, and even if there were, I 
am quite unable to” -hold that the word 
‘registered’ in Art. 116 means “registered 
under the Indian Companies Act" assum- 
ing thats. 3 of the General Olauses Act is 
applicable. There it is laid down that 
‘registered,’ used with reference to a docu- 
ment, shall mean registered in British India 
under the law for the time being in force for 
the “registration of documents.” I really 
have no doubt whatever that the expression 
"the law forthe time being in force for 
the registration of documents" is to be 
found in the Indian Registration Act of 
1908, and nowhere else. I cannot regard 
the Indian Oompanies ,Aot as being in 
any sense “the law for the time being in 
force for the registration of documents", 
I think what is meant is the generallaw 
on the subject of registration in the sense 
in which that term is ordinarily under- 
stood, and that is the law in the Indian 
Registration Act of 1903 as appears from 
the preamble of the Act. 

That being so, here is a suit for com- 
pensation for the breach ofa contract. It 
Js ‘sought toe apply Art 116 on the 
ground that it is “in writing registered", 
and if it proves that it is ‘not registered 
and in writing sthen surely we must fal 


‘back upon Art. 115 where precisely “the 


sanie phráse.is used; “suit for compen- 
pation for the breach of any contract.” 
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It is, however, argued that the words 
“compensation for-breach cf any contract’ 
in Art, 115 are used in a sense dfifer 
ent from the words ‘compensation for 
breach of a contract" in Art. 116. I 
find myself unable to take that view and 
I am fortified in that conclusion by what 
appears to be the plain meaning of thejudg- 
ment of the Privy Oouncil,.in Tricomdag 
Cooverji Bhoja v. Gopinathji Thakur (5). 
That judgment cites with approval the judg" 
ment of this High Court in Lalchand Nans 
chand:Gujar v. Narayan Hari (6) where itis 
plainly stated that Art. 116 applies to uitg 
for debts or sums certain due upon register- 
ed instruments. It is, therefore,impossible 
to accept the distinction which the learned 
Counsel for the appellant sought to draw 
between a suit for compensation for the 
breach of a contract, and a suit to recover 
debt: The learned trial Judge has drawn: 
attention to a passage in the judgment of 
the late Chief Justice Sir Norman Mecleod.in 
Ganappa Putta Hegde v. Hammad Saiba (11) 
in which it is said that (page 640*) the word 
‘compensation’ in Art, 116 is not restrict- 
ed to a claim for unliquidated damages 
but includes also a claim for a sum certain. 
That being so, and putting aside the 
possibility of regarding this asa contract 
registered in writing, we come bask to 
Art. 115 which has been applied by, the 
lower Court. The question that remains is, 
what period of time is the plaintiff en- 
titled to exclude? And it is here that [ 
find myself unable to agree wigh the 
decision of the Court below. First, as to 
the proceedings in the District Court of 
Surat . The object of those proceedings 
was to settle a list of contributories, 
There was an application by the Official - 
Liquidator to that effect. The Court had . 
jurisdiction £o settfe the list under s 184. . 
That is what the Court was asked to do, 
and the reason why it refused to do it 
wag not in the least that it had no juris- : 
diction to enforce the summary remedy. 
against the defendant, but  bechuse the 
Offieial Liquidator failed to show that the 
defendant .in this case came within the 
term ‘contrjbutory.’ In effect that was the 
issue. On the merits ef the case the Court 
decided the only point which it had , 


° jurisdiction to decide, and it decided 


against the Company. ° » 
e (11)89 Iud. Oas. 59; 27 Bom. L. R.637; 49 B. 596; 
A I. R. 1925 Bom. 440. . 

* Page of 27 Bom. Li R.—| Ed, 
À g i i TE i 8 I 


wit . 


"$t seems to me impossible in this state 
ff affairs do say that this proceeding was 
Buch a proceeding as would “fall: within 
8, 14 of the Iadi&a Limitation Act. No 
doubt, it was a civil proceeding, and speak- 
ingdor myself I might. be able to hold that 
the cause of action’ in that proceeding and 
in the present case is one and the same. 
But I cannotein any way see how it can 
be said that the Court was unable to enter- 
tain it either from defect of jurisdiction or 
other cause ofalike nature. The Court, 
no doubt, did entertain it, and did decide 
on the merits. Therefore, that period can- 
not, in my judgment, be excluded. That 
is really sufficient for the disposal of the 
case. It follows that the plaint is time- 


barred, ^ 
But as to the final period between 


.October 30, 1926, and November 23, 1926, 
J have grave doubts whether the plaintiff 
was properly entitled to the credit of that 
period, It seems to me that under s. 14 
we have to consider when the suit in the 
First Olass Subordinate Judge's Court 
was at an end. Thatis the plain meaning 
of the first Explanation to that section, and, 
go far as the records go, I think that period 
was at an end as soon as the Court made 
an order for the return of the plaint. It 
may be that there were certain ministerial 
acts left to be performed after that order 
was made. That we do not know. All 
that we do know isthat those acts might 
have required some time, and if that time 
was necessary for the purposes of the Court, 
then I should be prepared to exclude that 
* period also, following the decisions of Sir 
: Norman Macleod in Basvanappa Shiru- 
drappa v. Krishnadas Govardhandas (9) and 
Nagindas Kapurchand v. Maganlal Pana- 
. chênd (10). But Ido notethink that thoge 
decisions lay down asa broad ‘proposition 
that any time that elapses between the 
order directing the return of the plafnt 
and the actual withdrawal of the plaint, 
«from the Ceurt should be excluded. To hold 
anything of that kind “would be to allow 
~a party to delay indefinitely and tQ take the 
advantage of his own delay. However, the 
circumstgnces are not sufficiently clearly 
eascertaiped to pronounce “any definite 
opinion on this part of the case, 
I *gree, theréfore, that ethe appeal be 
allSwed with costs. I 


Marten. C. J.—The 


Question has’ 
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for payment of the costs by the Liquidator 
personally, or whether the Company should 
be ordered to pay them. Now there are two 
classes of cases withregard to the payment: 
of costs. One is a case where the Court is 
sitting in the winding-up and can, therefore, 
make such orders for payment out of the 
assets as it thinks fit. That is not the 
present cases. What we have got here is the 
second class of cases, viz.,anordinary litiga- 
tion between the Company and a third 
party. It must also ke borne in mind 
that the suitis by the Company and not 
by the Liquidator, For that there is no 
doubt one very good reason, viz, that 
unlike cases in the insolvency of individuals 
the assets of a Company do not vest in the 
Liquidator. He merely has certain powers, 
Accordingly, as hes been pointed out in 
Buckley, 10th Edition page 377 :— 

“There is no jurisdiction to order the 
Liquidator who is not a party litigant to 
pay costs, any more than Directors of a 
going Company could be ordered to pay 
costs.” 


"We, therefore, think that the proper order 
in this case is to direct that the Oompany 
do pay to the defendant the costa of this 
suit throughout including the costs of this 
appeal, 

But to avoid any misunderstanding on 
the point, I would wish to point out that this ` 
will not debar the successful defendant from 
applying in the winding-up that these costs 
which we have directed to be paid by the 
Company should.be paid to him, and it: 
may be that he will ask that they be paid 
at once and in priority to the costs of 
liquidation. In that respect I would refer 
to In re Pacifie Coast Syndicate (12) a 
decision of Mr, Justice Neville, where the 
headnote runs:— 


“Costs of unsuccessful litigation incurred 
bya Liquidator, whether in a voluntary 
or compulsory winding-up, gre payable to 
the party entitled out of the assets of the 
Company in priority to the costs of the 
liquidation. This rule applies whether 
the ordersimply directs payment of cosis, 
or directs that the costs be paid out of the 
asséts ôf the Company, or that the 
Liquidator do pay the costs with liberty 
to recoup himself cut of the qssets.” 


(12) (1913) 2 Ch. 26; 82L. J. Oh. 404; 108 L, T. 898; - 


arisen whether there should be an order Manson, 20 219; 07 8. J, 518. E 
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-This case must ba considered alongwith that particular sum, there should be an 


In re London*Metallurgical Co. (18) where 


order against the Liquidator personale" =” 


Me, ustica Vaughan Williams, as he then o re-pay it together with such interest, if 


was, says (page 764*):-- 
^] am only concerned here to show that 
by a long and uninterrupted stream of 
«authority a successful litigant has been 
` held to be entitled to be paid his costs in 
priority to the general costs of the liqui- 
dation, and that being so I will not at 
the present moment consider what parti- 
cular costs come before, or rank pari passu 
with his costs. Assuming for the moment 
that there are such costs, what are the 
rights of the successful litigant, aad is he 
eatitled to immediate payment? Prima 
facie, he is, 1f the estate is solvent, in 
practice na obtains immediate payment, 
although that does not show that he has 
& right to it." 

Then the learned Judge proceeds to deal 
with the cise where the estate is insolvent, 
and the restof the judgment which should 
be read in detail is thus summarised in 
the headnote:— 

"The onus is on the Liquidator to show 
that the condition of the assets is such that 
immediate payment cannot be made; and 
if he shows that other persons have a 
priorright to, or are entitled pari passu 
with the successful litigant, no order for 
payment will be made without providing 
for the other claims, The date of the 
order gives no priority, but payment will 
not be indefinitely postponed until all 
glaims have come in.” 

We are not sitting as Judges in the 
winding.up, and it would be very wrong 
ofusto give now anything in the nature 
ofa decision on this point. The decision 
will have to be that of the Surat Court in 
the winding-up and after hearing the 
claims if any of other persons. We have 
only gotthe Company and this particular 
defendant before us. Accordingly, we 
merely draw the attention of the Surat 
Court to the above authorities. Further 
reference to the authorities on this point 
will be found in Halsbury's Laws of Eng- 
land, Vol V, page 450. 

There is one other point, viz., that the 
defendant -has paid to the Liquidator of: 
the Gompany the amount depreed in the 


Court below. That money must be refund-. 


ed. Accordingly, *we think that as regards 
' (15) (1895) 1 Gh. 758; 64 L. J. Oh. 442; 72. L. T. 421; 
13 .R. 438; 43 W. R.476; 2 Manson 276 

#Pago of (1895). 1 Uh. —[Ed.] 





any, as may have been earned thereon, 
ALN, As . Appeal allowed, 


RANGOON HIGH COURT. 
First OIVIL Appral, No. 301 oF 1926, 
December 5, 1527. 

Present:— Justice Sir Benjamin 
Herbert Heald, KT., and Mr. Justice 

ya Bu, 
U BA PE AND ANOTRER—Á PPSLLANTS 
versus 
U PO SEIN AND OTHERS—RESPONDENTS, 

Civil Procedure Code (Aet V of 1908), ss. 2 (2, 47, 
02—Suwit relating to public trust—Scheme—Orderg 
relating to election under scheme—A ppeal. 

Where the Court reserves to itself the right to 
confirm elections held under a scheme framed by it 
and where application for confirmation is made by 
parties on one side inthe suit and is opposed by 
parties on the other side, the order which the Court 
makes is not really an order in execution but is a 
deoree in the suit itself and is, therefore, appealable ag 
a decres under the Civil Procedure Code. [p. 45, cole 2.] 

[Case-law discussed.] 


Mr. Thein Maung, for the Appellants. 
Messrs. Ba Shin and Maung Ni, for the 
Respondents. 


JUDGMENT, e 

Heald, J.—In Civil Regular Suit No. 94 ° 
of 1922 Maung Tu, whoclaimed to beoneof 
the 56 founders of the Tilawka-marasein 
shrine at Kyaiklat and to be also one of tha 
trustees and treasurers of the said shrine 
and Po Sein, the present Ist respondents e 
who also claimed to be one of the trustees 
and treasurers*of the shrine, sued 73 other 
persons who along with Maung Tu and Po ` 
Sein were alleged to have been duly elected 
to be trustees and treasurers of the shrine 
and who included the present 2nd, 3rd and e 
4th respondents, for the settlement of a. 


scheme fgr the management of the shrine 7 


and its funds and for the formal appoint- 
ment of all the parties to thesuit to bd 
trustees and treasurers of theshrine«and œ 
fte funds.” . 
While the suit was pending,» Maung Tu, 
died and the present 2nd and 3rd re&pond- 
ents, who in the spit as originally instituted 
were the Ist and ?ud defendants, were 
added as plalatiffy, . 


= 


. have bean duly elected. 
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. -As framed tho sult was clearly intended 
to be a friendly and possibly a collusive 
guit, since all the parties to it belonged to 
one factión which claimed to have elected 
them: as trustees, but a numberof other 
persons, who represented another faction 
aad who included the present appellants, 
filed a separate suit, against all the parties 
to ths other suit anda number of other 
persons, iu which they claimed that the two 
present appellants and eleven others had 
been elected to be trustees of the shrine and 
that they should ba appointed to be trustees 
by a scheme which they submitted to the 
Court for adoption. 

The two suits were heard together and 
were in effect consolidated, the plaintiffs in 
the second suit being added as defendants 
in the first suit, which was thus converted 
into a contested suit between the representa- 
tives of the twofactions, the two present 
appellants representing the faction which 
filed the second suit, and the respondents 
the faction which filed the earlier suit. 

The Court settled a scheme which was 
embodied in its decree dated the 14th of 
May, 1924. : 

Both factions appealed but this Court 
confirmed the scheme on the 17th of July, 
1925, in its Civil First Appeal No. 143 of 
1924 


The scheme provides that there shall be 
14 trustees, that they shall be elected by 
the permanent residents of  Kyaiklat, 
being Buddhists and not less than 18 years 
of age, at an election to be held by the 
Sub-Divisional Officer of Kyaiklat, and that 
“the elected trustees shail be confirmed 
by the principal Civil Court of jurisdiction." 
It algo provides that the first election must 
pe held within two months from the 14th of 
May, 1924. ° 

On the 18th of June, 1924, the two present 
appellants applied to the Sub-Divisional 
Officer of Kyaiklat to hold an eleetibn- of 
trustees and he fixed the 13th of July, 1924, 
a3 the date for the election. l 
. The first three respondents applied fora 
postponement of the electign. on the 
ground of the pendency of the appeal in 
this Court, but theeSub-Divisional Officer 
refused to postpone the election without an 
orgler of the Court. . 
a An:election was held‘on the date fixed, 
and 11 trustées, including the 1st appellant 
but not including sither the 2nd appelladt 
or any of the respondents, were declared to 
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On the 2nd of August, 1924, the lat 
appellant filed an application ‘in the District 
Court for confirmation of the election, but 
the matter was kept pending until after the 
decision of the appealin this Court, and 
the application was not considered until the 
4thof September, 1928. Tais delay reflects <, 
no credit on the District Court. 

Notices were then issued to the partiesto 
the suit in which the scheme was settled 
and the firat three respondents objected to 
the confirmation of the election and claimed 
that it should be declared to be invalid on 
the grounds that the Sub-Divisional Officer 
had undertaken to postpone the election 
with the result that their faction did. not 
vote, and that elected candidates had not 
applied for confirmation of their election, 
After much further delay the District.Court 
passed the order against which appellants 
claim to be entitled toappeal. In that order 
the Court refused to confirm the election of 
any of the trustees, 

The first question which arises is whether 
or not any appeal lies against such an order. 
and we have heard Counsel at length on 
this question. : 

Appellants’ learned Advocate says that it 
hes always been the practice of this Court 
to accept such appeals but the only appeal 
to which he has referred us, namely, Civil 
Miscellaneous Appeal No. 122 of 1926, is an 
appeal under cl. 13 of the Letters Patent 
and not under the Codeand it does not. 
follow that because an appeal lies under 
the Letters Patent from the judgment of a 
Single Judge of this Court to a Bench of 
this Oourt, an appeal lies to this Court from 
an order of a District Court. In the latter 
case the right of appeal, if it exists, must be 
given by the Code of Civil Procedure, and if: 
if is not so given no appeal lies, 


A large number of cases have been cited 
before us bythe learned Advocates and it 
will beconvenient to deal with them in 
order of date. : "U 

In the case of Minakshi Naidu v. Subra- 
manya (1) which was a case in which a 
Civil Court acting under the provisions of 
8. 10 of the Religious Endowments Act 
XX of 1863,had appointed a person to fill 
a vacancy among the members of a Com- 
mittee appointed under that Act, their 
Lordships of the Privy Coyneil say: ‘Their 
Lortships cannot assume that there is a. 


(1) 11 M. 26; 14 L A. 160; 5 Sar. P: O. J. 54; 11 Ind. 
Ju, 393; 4 Ind, Dec (N. 8) 18 (P. C... : 


i16 X. 6. 1928 


tight of appeal in every matter which comes 
under the consideration of a Judge; such 
right must be given by Statute, or by some 
authority equivalent to a Statute... 7 
Iu the opinion of their Lordships the tenth 
section places the right of appointing a 
member of the Committee in the Oivil 
Court not as a matter of ordinary civil 
jurisdiction, but because the officer who 
constitutes: the Civil Court is sure to be 
one: of weight and authority and with the 
best means of knowing the movements of 
local opinion and feeling, and one can hard- 
ly imagine a case in which it would be 
more desirable that the discretion should 
be exercised by a person acquainted with 
-the District and with all the surroundings. 
The-exercise of the discretion being so 
placed inthe District Judge their Lord- 


ships areunable to find anything in the- 


tenth section which confers a right of ap- 
peal. It has, however, been suggested that 
though there may be no right of appeal 
under the Pagoda Actitself, yet a right of 
appeal must be found in the general law, 
and their Lordships’ attention has been 
particularly directed tos. 540 0f Act X of 
1877 which gives a general right of appeal 
from decrees of Courts exercising original 


jurisdiction; thejurisdietion conferred by the - 


Code (s. 10) is to try suits of a civil nature. 
ThoAct of 1877, contained, in its interpreta- 
‘tion clause, a definition of the meaning of 
the -word " decree," as used in that Act but 
this interpretation was modified by Aet 
XII of 1879 and asmodified the interpre- 
tation is as follows :—'"Decree' means & 


formal expression of an adjudication upon. 


any right claimed, or. defence set up, in a 
Civil Ocurt when such” adjudication...de- 
cides thesuit or appeal. In the opinion of 
their Lordships there was no civil suit res- 
peeting the appointment, and it would be 
impossible to bring an order made by a 
District Judge pursuant to s. 10 of the 
Pagoda Act within the general definition 
of a. decree as contained in the Code and 
no other general law has been suggested. 
Appellants’ learned Advocate distinguishes 
that case from the present on the grounds 


that in the present case there is a civil. 


suit which is brouglit under the Code and 
that tle order in this case may be regarded 
either as a decree in the suit itself, or, if 
not as a decree in the suit, as falling within, 
the, present definition of the word “ decree,” 
as being an gdjudicatiom on a question 
-risiàg between the parties relating to the 
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execution of the decree, and, therefore, as 
being the determination of & question with-* 
in s. 47 of the Code. ! 

The next case to which we haye been 
referred, the ease of Chunilal Virchand v. 
Ahmedabad Municipality" (2) is a case in” 
which it was held that no appeal lies from 
an order ofa District Court made under 
the provisions of s. 160 of the Bombay 
District Municipal Act, which gives the 


District Court in certain circumstances, on , 


the application of either of the parties to a 
dispute in respect of compensation to be 
awarded under that Aet for the compulsory 
acquisition of land, power to determine the 
amount of compensation tobe paid. The 


High Court held that s. 160 did not itself: 


givearightof appeal and that the order 


made by the District Court under that sec- ` 


tion could not be regarded as a “decree” 


within the definition of “decree” in the: 


Oode “because if is made not under the 
ordinary civil jurisdiction but under a 
special jurisdiction created by a special 
Act and the Act does not say that such 
order is & decree." Appellants’ learned 
Advocate distinguishes that case on the 
ground that the order in the present case 
igmade underthe ordinary civil jurisdic- 
tion given by the Code, and he says that 
the decision in that case has in effect been 
overruled by the decision of the House of 
Lords in ihe case of National Telephone 
Co. Ltd. v. Postmaster General (3). : 

In National Telephone Company's cage 
(3) it had been agreed between the parties 
that. all questions and matters of difference 


referred to arbitration under the agree- ` 


ment by which the Postmaster-General was 
to buy the Company's plant should be 


referred to the Railway and Canal Com-' 


mission. Jurisdiction in such cases was 


given to the Cemmission by s. 1 of the’ 


Telegraph (Arbitration) Act, and that Act 
contained no provision for an appeal from 
the Commission's decisions. But the Rail- 


way and Canal Traffic Act, 1888, which- 


eatablished the Commission, provided that 


an appeal should lie from the Commission ' 


tothe Court'of*'Appeal. It was argued thet 
the provision ier an appeal did not apply 
to decisions of the Commission on a refer- 
enge under the Telegraph (Arbitration) 
Act, but the House af Lords held that it 
didapply. I do not think that this deci- 
m f2 Ind. Oas. 540; 36 B. 47; 13 Bbm. L, R. 958 


(3) (1913) A. C. 546; 82°L. J. K. B. 1197; 109 L. T. 
563; 57 S: J, 601; 29 T. L, R. 637, SG 1 
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which turns on the wording of the 
particular Statutes mentioned, sheds any 
light on the question which is before us, 
ar that it materially affects the decision in 
the Bombay case cited above. PIRE 
In the ease of Municipality of Bel- 
aum v. Rudrappa (4) the High Court of 
ambay accepted the decision in Chunilal's 
gase(Z)as good law and held that it had 
no power to revise theorder of the District 
Court which was made under s.160 of the 
Bombay District Municipalities Aot. 
~ The easeof Balakrishna Udayar v. Vasu- 
deva Aiyar (5) like Minakshi's case (1) dealt 
with an order of the District Court under 
g. 10 of the “Pagoda Act," but the order was 
somewhat different from that made in the 
earlier case and the question which arose 
was not whether an appeal lay from the 
order but whether the order was open to 
revision by the High Oourt under s. 115 of 
the Code. Their Lordships of the Privy 


Council held that it was open to revision, : 


and this decision may be regarded as cast- 
ing doubt on the correctness of the second 
of the Bombay decisions mentioned above. 
It may be noted, however, in view of the 
claim of appellants’ learned Advocate that 
if we hold that no appeal lies, we should 
regard the memorandum of appeal in this 
case as an application for revision, that their 
Lordships said “It will be observed that the 
section (s. 115 of the Code) applies to 
jurisdiction alone, the irregular exercise, or 
nofl-exercise of it, or the illegal assumption 
ofit. The section is not direoted against 
conclusions of law or fact in which the ques- 
tion of jurisdiction is not involved." 

The case of Kokku Parthusarathy Naidu 
v. Chinstlacheru Koteswara Rao (6) raised 
e“ the question of the ppwer of the High Court 
to dealin revision with ordess of a District or 
Subordinate Judge made in exercise of the 
powers conferred by the rules made under 
the Madras Local Boards Act of 1920, and the 
High Court, holding that the District Judge 
* acted not asa persona designata butin a 

judicial capacity, decided that it had 
powers of revision over their décisions, but 
„at the same time drew attention to the 


. 
(4) 34 Ind. Oas. 21; 43 B. 509; 18 Bom. L, R. 340. T 
* (5) 40 Ind.4Cas. 650; 40 M. 493; 15. A.L. J. 645; 2 P., 
© DL. W.101; 33 M. Lj J. 09; 26 C. L. J. 143; 19 Bom. L, 
R. 715: (1917) M. W. N. 628; 6 L. W. 501; 22 O. V. N. 
50; 11 Bur. L. T. 48 44 I. A. 281 (P. O). . 
(8) 78 Ind: Cas. $8;47 M. 369; 46 M. L. J. 201; 19 
Wi 402; (1924) M. W.N.272; A.I, R. 1924 Mad. 
* $061. e 
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dictum of their Lordships of the Privy 
Council quoted above as to the limits of the 
revisional jurisdiction. 

The next case cited is a Fall Bench ruling 
of this Court, namely, Municipal Corpora- 
tion of Rangoon v. M. A. Shakur (7). In the 
case it was held that the Chief Judge of the 
Rangoon Small Cause Court in exercising 
the powers conferred on him by s. 14 of the 
Rangoon Municipal Act acts not asa. 
Court but as a persona designata and that, 
therefore, the High Court has no power to 
revise orders passed by him under that 
section, That case was cited to support a 
suggestion tbat the Distriet Judge in con- 
firming or refusing to confirm elections 
under the scheme in this case actsas a 
persona designata but as I do not think 
that suggestion canbe accepted, I need not 
consider this decision further. . 

Similar considerations apply to the 
Madras case of Lakshmanan Chettiar v. 
Kannappar (8) in which the decision of 
this Courtin the last-mentioned case wag 
followed. 

None of the cases cited before us deals 
with circumstances similar to those of the 
present caseor with a suit filed under s; 92 
ofthe Code. 

There is, however, a case in the Chief 
Court of Lower Burma, namely, Mahomed 
Esoof v. Mahomed Esoof (¥) which was not 
officially reported, but which was in some 
respects similar to the present case and 
in which the question whether or not an 
appeal lies from the decision of the Court 
appointed by a scheme to confirm or refuse 
to confirm the electionof a trustee under 
the scheme wasconsidered. Unfortunately 
in that case, as in Civil Miscellaneous 
Appeal No. 122 of 1926 already mentioned, 
the appeal in question was notan appeal 
under the Code, but was an. appeal under 
s. 14 of the Lower Burma Courts Act, the 
provisions of which were different from 
thosa cf tbo Code, Unfcrtunately too the 
learned Judges Giffered on the question 
whether or not an appeal lay. Hartnoll, J., 
said "In the cases of Damodarbhat v. Bhogi- 
lal Karsondas (10) and Prayag Doss Ji 


(7) 91 Ind. Cas. 550; 3 R. 560; 4 Bur. L. J. 202; A. L 


R. 1926 Rang. 25. 
(8) 99 Ind. Cas. 148; 50 M. $21; 24 L. W. 773; 51 
M-L. J. 738; (1926) M. W. N. 986; A. I. R. 1927 Mad. 93 


(F.B). . : ` 
(9) A Ind. Cas. 915;7 Bur. L. T. 298. A 
m ud 24 B. 45; 1 Bom. L, R. 909; 12 Ind., Dee. (N, 8.) 
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Varu v. Tirumala Srirangacharlavaru (11) 
proceedings such as the present one are pro- 
nounced to be proceedings in execution and 
there seems to be no *good reason for differ- 
ing from the view. That being so I 
consider that am appeal lies.” Twomey, J., 
on the other hand seems to have regarded 
tte Oourt, appointed by the scheme to 
confirm elections as a persona designata. 
He said “The authority designated incl. 4 
(ofthe scheme), viz, the Principal Court 
of Original Civil Jurisdiction, has appoint- 
ed a person chosen at the meeting, It 
appears to me that the decision of that 
authority in the matter of an appoint- 
ment is final and I see no reason to 
entertain an appeal from such an appoint- 
ment as a matter arising in execution." 
That ruling, therefore, does not decide the 
question which arisesin the present case. 

. Ihave read the two cases cited in that 
ruling and I am not satisfiedthat the 
Court's confirmation or refusal to confirm 
an election of trustees under powers given 
by a scheme is a matter of execution in 
the sense in which the word execution is 
used inthe Code. 

It has been judicially recognised that in 
certain classes of suits the power of the 
Court which passed the decree to make 
orders in the suit does not come to an 
end when the decree is passed. In the 
case of Abdul Shaker Sahib v. Abdul Rahi- 
man Sahib (12) which wasa case of speci- 
fic relief it was said that the Court which 
heard the suit keeps control over the action 
and has full power to make any just or 
necessary orders therein, that being the 
practice of the Courts of Chancery in 
England in similar suits. It has been 
repeatedly held that in suits under s, 92 
of the Oode, which in England would have 
come before the Courts of Chancery, the 
Oourt which framed a scheme has power 
to vary it,see remarks to this effect in the 
case, of Prayag Doss Ji Varu v. Tirumala 
Srirangacharlavarue (11) already cited, 
and the case of Sadupadhya Umeshanand 
Ojha v. Eavaneswar Prosad Singh (13) 
which does not seem to have been officially 
reported, also the case of Manadananda 
Jha v. Tarakananda Jha (14), 

(11) 38 M. 319; 15 M. L. J. 133, k 

(19) T2 Ind. Cas. 868; 46 M. 148; 44 M. L.J, 107; 
(1923) M. W. N. 1; 17 L. W.216; A.I R. 1823 Mad, 
284 ° 


(13) 43 Ind, Cas. 772. ° 
(14) 76 Ind, Oas, 220; 37 C, I. J, 281; A E R. 1994 
Cal, 380, | 
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It would appear, therefore, that in those 
suits also the Court is regarded ag keep; 
ing eonirol over the action, and it seems 
to me that where the Court reserves to 
itself the right to confirm electiens held 
under a scheme framed by it and where 
application for confirmation is made by 
parties on one side in the suit and is 
opposed by parties onthe other side, the 
order which the Court makes is not really 
an order in execution but is a decree in 
the suit itself and is, therefcre, appealable 
asa decree under the Code, i 

I would, therefore, find that an appeal 
lies against the order in this case as a 
decree. f 

On this finding it becomes necessary to 
consider the case on the merits. 


[The rest of His Lordship's judgment is not necese 
sary for the purposes of this report. —Ed.] : 


Mya Bu, J.— I concur. 
ALN. A, Order accordingly, 


- LAHORE HIGH COURT. ; 
SECOND OrviL APPEAL No. 2204 or 1927, : 
February 9, 1928. 

Present: —Mr. Justice Jai Lal. 
INDAR AND oTHERS—DEFENDANTE—- 
: APPELLANTS 
versus . 
AOHHRU AND oTHERS—PLAINTIFFS 


—EHs8rONDENTS, 
Landlord and tenant—Denial of landlord's title in 
written statement—Forfeiture of tenancy. 
Repudiation by a tenant of the landlord's title in 
the written statement ina suit for ejectment does not 


. ~~ 


entitle the landlord to a degree for ejectment on that °® 


ground. e 
A suit cannot be decreed ona ground which came 
into existence after the institution of the suit. 
Maharaja of Jeypore v. Rukmini Pattamahadevi (1) 
and Chgragh Din v. Mohammad Usman Khan (2), fol- 
lowed. C dcs 
Bhag Singh v. Khushal Singh. (3), distinguished. 
Second appeal from a decree of the Dis- 
trict Judge, Hoshiarpur, dated the llth 
May, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Glass, Hoshiarpur, * 
dated the 9th November, 1926, ° 
*Mr. Faqir Chand, for the Appellants. 


- 
e 


< Bhagat Govind Das, for the” Respond» . 


ents, . 
JUDGMENT.,-The plaintiffs, 


à . the pros 
pristors in the village, 


instituted the sui; 


=~. 


cu 
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out of which this second appeal has arisen 
ebo .ejact the defendants, the non-proprie- 
tors, from a house recently built by them on 
the allegations that the construction of the 
house was against the conditions on which 
athe site, on whichit is built, was given to 
them by the plaintiffs and consequently 
-that the defendants had forfeited their 
‘Tights inethe land in suit. Several other 
grounds also were raised in support of 
the plaintiffs’ case, butit is not necessary 
to mention them in detail here. In their 
wiitten statement the defendants traversed 
the :allegation made by the plaintiff and 
also -asserted their adverse titleto the land 
on which the house stood. 
. Thetrial Court decreed the suit among 
other grounds on the ground that the de- 


-fendants, the non-proprietors, had denied 


the title of the proprietors under whom 
they held and, therefore, they had forfeit- 
ed any right which they had in the land. 
On appeal by the non-proprietors, the 
learned District Judge has affirmed the 
decree of the trial Court merely on the 
ground that the denial by the non-pro- 
prietors of the proprietors in the written 
statement of the former made them liable 
to ejectment. He expressly refrained from 
adjudicating on the other matters involved 
in the appeal. 
It is contended on behalf of the appel- 
lants that thelearned District Judge was 
not, justified in decreeing the suit against 
the appellants on the above grotind. It is 
contended that a repudiation in the written 
Statement of the title ofthe landlord by 
the person who holds under him does not 
entitle the former to claim a decree for 
ejectment on that ground in the suit, in 
which the denial is made andin support of 
this contention feliance is placed on a 
judgment of their “Lordships of the Privy 
. Council in Maharaja of Jeypore v. Rukmini 
Pattamahadevi (1) and also on à judgment 
of this Court reported as Chiragh Din v. 
Mohammad Usman Khan (2). Thes® cases 
fully’ support the contentionof the appel- 
‘lant. Bhag Singh v. Khushal Singh (8) 
relied upon by the learned District Judge 
is merely an authority in, support of the 
proposition that'repudiation of the title of 


50 Tnd, Cus. 631; 42 M, 589; 36 M. L, J. 543; 17 


"ecd 
* ACT. ee, 38 O, a d. 029; 21 Ban, L E 6554 
(1919) M. W. N. 271; 23 O. W: N. 889; 26 M. L, T. 16; 
10 L. W. 381; 46 1, A. 109 (P. O). š 
(8) 70 Ind. Gas. 349; A. I. T. 1024 Lah, 281, " 
(8) 11 Ind. Gas, 618; A. I, R 1824 Lah, 315, 
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the proprietor landlord makes’ the -non 
proprietor liable to ejectment. That author. 
ity does not in any way conflict with the twc 
cases cited by msabove. 

The objection to the course adopted by 
the learned District Judge is that the 
suit hasbeen decreed on a ground which 
was not made the basis of relief claimed 
by the plaintiffs inthe plaint, but on a 
ground which came into existence after 
the institution of the suit. Whether the 
plaintiff are or are not entitled to eject 
the non-proprietors on the basis of the 
plea in the written statement in any future 
action is not a matter on which I need 
express any opinion. ST 

I must, therefore, accept this appeal, 
Set aside the deeree of the learned District 
Judga and remand the caseto him for dis- 
posal of the appeal on the other grounds 
raised by the appellants, Costs will abide 
the result and the Court-fee on the memo- 
randum of appeal of this Court shall bé re- 
funded to the appellants, z 

R L, Appeal allowed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civin ArPRaL No. 339.B or 1925. 
February 28,1928, 
. Present: — Mr, Ghulam Mohiuddin, A. J, C, 
` Musammai ANJANI AND OorBERS. 
— APPELLANTS ` 
versus 
VITHU AND OTRERS— RESPONDENTS, 

Guardians and Wards Act (VIII of 1890), s. ?— 
Minor—Appointment of guardian—Sutt for appoint- 
ment, whether lies. 

The question of the appointment of a guardian 
for aminor’s person and property isa matter within 
the provisions of the Guardians and Wards Act and 
no'suitcan be brought for the purpose. . 

Appeal against a decree of the Court 
of the Additional District Judge, Amraoti, 
dated the 6th Auguat, 1925, in Oivil Appeal 
No, 100 of 1925. 

Mr. S. A. Ghadgey, for the Appellants, 

Mr. W. R. Puranik, gor the Respondents. 

‘SUDGMENT.—This is a suit filed 

^on behalf of theminors Musammat Anjani 
‘and Musammat Saru, by their next friend, 
Raghoji who is the father-in-law | of 
Musammat Anjani and Chandrabhan who 
is brother of Musammaj Saru's husband 


. 


: the 
- Judicial Case No. 8 of 1925, Musammat 
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Ragho for possession of Survey No. 62/2 
which is in “the possession.of their grand- 
mother Musammat Ranuka. 

The defendants did not claim any 
ownership in the field and alleged that 
they were in possession of the field on 
behalf of the minors. The trial Court 
passed'a decree in favour of the plaintiffs 
for 2/3rd share in the fieldin dispute and 
thé lower Appellate Court, following the 
decision of this Court in Musammat Bhagi v. 
Kashiram (1), decided by Prideaux, A. J. 
O., allowed the appeal and dismissed the 
suit, 

In appeal itis argued that in view of 
the provision contained in OO. XXXII, 
r. 4, Civil Procedure Code, Raghoji and 
Chandrabhan can actas next friends of the 
minors and the suit as filed is correct. 
There is no doubt that Raghoji and 
Ohandrabhan ean act as next friends of 
the minors but the real question is as to 
who should be considered to be the 
guardian of the minors when two persone, 


, admitting that the property belongs to 


the minor, claim.guardianship of the minor, 
The question of the appointment of a 
guardian for a minor's person and pro- 
perty is a matter specially within the provi- 
sions of the Guardians and Wards Act, and 
no suit can be brought for that purpose. 

It is brought to my notice by the 
respondents and the fact is admitted by 
appellants that in Miscellaneous 


Renuka was appointed guardian of the pro- 


pen of the-minors on 2lst August, 1925, 
As the - 


y the District.Judge, Amraoti. 
matter has already been decided in favour 
ofthe respondents by the Court which was 
competent to do so, no suib under the ordi- 


~ nary law can lie. 


The appealis, therefore, dismissed with 
costs. The appellants’ next friends will 
pay the costs of the respondents in this 
Court and the Courts below. IfixRs.5 as 
Pleader's fees in this Oourt, 

G. X. D. Appeal dismissed, 


(1) 89 Ind, Oas, 55; 21 N. LR 15; A, LE. 1926 
Nag. 328, 


KOGANTI VEERATYA v; NARRA GEEESILAM. | 


h af 
MADRAS HIGH COU 


s | e. 
Civiu Revision Petitions Nos. Oe anD t58 7 


or 1927. 
December 9, 1927. , 
Present :—Mr. Justice Jackson. | 
KOGANTI VEER'AYYA-—PzrrTIONEE 
- versus 
NARRA SREESILAM— RESPONDENT, 

Civil Proeedure Code (Act V of 1908), O. IX, r. 4 
—Limitation Act (IX of 1908), ss. 9, 14—Application 
to set aside dismissal of suit for default—Mistaken 
proceedings by way of appeal against decree—' Time 
between dates of dismissal and filing of appeal, whe- 
ther can be excluded. . 

Onan application to excuse delay in prosecuting 
an application to set aside an ex parte dismissal of a 
suit, itis nota proper order for a Court to merely 
state "suit restored to file"; there must be some- 
thing in the order to indicate. that the Judge has 
applied his mind tothe law and facts, 

A suit was dismissed for default of appearance on 
27th July, 1926. The plaintiff applied for copies on 
29th July, 1926, and gotthem on 5th August, 1998. 
He appealed against the decree on 2nd September, 
1926, and wasinformed on 27th October, 1926, that 
his remedy was to proceed under O. IX, r. 4, On 
18th November, 1921, he applied for setting aside tha 
ex parte order, and for excusing delay in making the 
application : 

Held, (1) that the period between 27th July, 1026, 
and 2nd September, 1926, could not be reckoned as 
time during which the petitioner was prosecuting 
with due diligence another civil proceeding in a 
Court of incompetent jurisdiction ; 

(2) that since s.5 ofthe Limitation Act porum 
been applied to applications under O. IX, r. 4, "Civil 
PE cedars Oode, the Oourt had no power to excuse 

elay. ' 

When once a proceeding has been initiated in the 
‘Court of first instance, the period allowed by law 
before presenting an appeal from its decision may 
be reckoned as time occupied by due diligence, But 
the principle cannot be extended to some period before 
the proceeding is begun. 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the orders 
of the Court of the District Munsif, 
Bezwada, dated the 31st of March, 19299 
end made in J. A. Nos. 1317 and 1318 of 
1926, in O, 8. No. 450 of 1925, 


Mr? P. Satyanarayana Rao, for the Peti- 
tioner. 


Mr, Ch. Raghava Rao, for the Respond-. 
ent, S 


JUDGMENT.—The petition seeks (o 
revise the orders oftlfe District Mufheif of 
Bezwada in Interlocutory ^ Applicátiona 
"Nos. 1317 and 1318 of 1926 excusing delay 
in the presentation of an application undef 
0. Xl, r. 4 which otherwise would be barred 
byJimitation. e i 

The learned District Mungjf has confined 


himself to the laconic order; ‘euit restored ` 
*. ` 


- 
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eto file;* thereby arrogating to himself a Therefore, the orders of the lower Coürt 
geheral power of dispensing with the Law must be set aside. Costs *to petitioner 
of Limitation which is certainly beyond his throughout, one set. e 


jurisdiction. Had he applied his mind to V. N. Y. Order set aside, 
the law and facts of the case, this Court A. N.A. l . 
might consider whetller its interference were ——— 

warranted; but the present proceeding A 
gives room for no such question, Original NAGPUR JUDICIAL COMMIS- ' 
Buit No. 450 of 1925 was dismissed for SIONER'S COURT. 

default on 27th July, 1928. The plaintiff SEcoNp Givin APPEAL No, 402 or 1925, 
applied for copy on 29th July, 1926, and January 31, 1928. 

obtained it on 5th August, 1926. He ap- Present :—Mr. Findlay, J. O. 

pealed against the decree on 2nd Septem- BAJIRAO MAHAR-—PLaINTIFF— 

ber, 1926, and was informed on 27th APPELLANT 

October, 1926, that he had misconceived his versus 

remedy and should apply to set aside RAMRAO AND oTHEgS-—DREENDANTS 

the order of dismissal under O. XI, r. 4. — RESPONDENTS, 


On 18th November, 1926, he made theap- | Contract Act (IK of 1872)—Contract by guardian 

plication. Reckoning 112 days from the im Ris name for minor's benefit, whether binding om 

date of dismissal to the filing of the ap- A minor is bound by the act of his guardian done 

plication, and allowing the applicant 8 bona fide for his benefit in the management of the 

days for obtaining copy, and 55 daysfor estate ae though m ninae name does not 
1 1 1 B ear e connecte Ians 10D. 

T ee B id peal, Cony still soribe d Tan Ghasiram v. Binia (2), Mangulai v. Nanhi (8) 

Gays, or 44 Gays over the prescribed and Murari v. Tayana (4), followed, 
thirty. The counter-petitioner claims that ^ ^ Bhawal Sahu v. Baijnath Pertab Narain Singh (1), 
‘these can be accounted for by reckoning distinguished. — f 
the period between 27th July, 19:6, and Second appeal against a decree of the 
2nd September, 1926, as a time during Court of the District Judge, Nagpur, dated 
which he was prosecuting with E RE ur April, 1926, in Civil Appeal No. 269 
geace another civil proceeding in a Oourt © . 
of incompetent jurisdiction, Mr. M. B. Bobde, for the Appellant. 

The short answer to sucha claim would Mr. S. E. Mangrulkar, for the Respond- 
seem to be that, until 2nd September, 1926, ents, : 
there was neither Court nor proceeding, | JUDGNMENT.—The bond in suit was 
No goubt ithas been held that when once executed by the second respondent Musam~ 
& proceeding has been initiated in a Court Mat B&hina in her own name, The recital 
of first instance the period allowed by therein is to the effect that the. money was 
law before presenting an appeal from its . borrowed for the purposes of cultivation. 
decision may be reckoned as time occupied The bond did not in terms purport to be exe- 
by due diligence. That is clear enough, cuted by Musammat Bahina on behalf ofthe 
fora man who is diligent within the term minor Bajirao, although it is admitted that 
prescribed by limitation is duly diligent it is only his estate which could pessibly 
in the eye of tie law. But the'same principle be referred toin the bond. The learned 
cannot be extended to some period before District Judge on the strength of the decia 
the proceeding is begun cf., Baiznath Lala sion in Bhawal Sahu v. Baijnath Pertab 
v; Ramadoss (1) and Mira Mohideen Rowther Narain Singh (V) has held that the minór's 

e V. Nalldperumal Pillai (2). Sectiond cannot estate could not be bound except upon a 
„apply, its purview being confined to ap- document expressly purporting to bind it. 
plications (other than those specified) to 1 do not think, however, that in the 
which the section may be made applicable circumstances of the present case the learn- 
by enactment or mule. Andit sohappens ed District Judge's view in this connection 
that: s. 5 has not been made applic- is cqrrect. As was laid down in Seth Ghasta 
‘able to applications under O, 1X, r. 4: ram v. Binia (2) aud in Mangulal v. Ninhi 
E 2 S 49) & minor is bound by the act of hig 
e v e e . 
(1) 26 Ind. Ons. 21% 39 M. 62; 16 M. L, T.509; 276M, (D 35 0. 320; 12 O. W. N. 256; 3 M. L. T. 156, 
L, J. 640; 1 L. W. 982. eee E (2) 1 N. E. R, 66. n . 
(2) 12 Ind. Cage 58; (1911) 2 M. W. N.221; 10 3L I, ' (3) 67 Ind. Caa. 806; 10 N. L. k 181; A L R, 1998 
- A 224; 21 M. L d. 1000; 26 M, 131, — Nag. 104, : s 
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guardian done bona fide for his benefit in the 
management 'of the estate, even though his 
name does not appear in the connected 
transaction. A similar view wastaken in Mu- 
„rart v. Tayana (4). The question, therefore, 
which the lower Appellate Court has, first 
of all, to determine is whether it was the 
_intentioh ofthe mother to deal with tae 
minor's estate and for his benefit when 
she executed the bond in suit. It is from 
this point of view that the present case 
has to be approached. A perusal of the 
facts of the case in Bhawal Sahu v. Baij- 
nath Pertab Narain Singh (1) will show that 
the circumstances of that case were wholly 
different from those of the present one. 
Here the money was borrowed expressly 
for cultivation and apparently it could only 
have been the fields of the minor ward 
which were referred to in this connection, 
The lower Appellate Court must, there- 
fore, consider the question of the liability 
of the estate ofthe minor ward from the 
point of view stated above. 

As regards the question of legal neces- 
sity, that also will have to be re-considered 
in view of the wrong angle from which 
learhed District Judge approached the case. 
This question was only considered after 
the fnding in para. 2 adverse to the case 
of the plaintiff-appellant was arrived at, 
and was purely considered from the point 
of view of whetherthe money was borrow- 
ed to meet the necessities of the minor 
and the like. 

For the above reasons the judgment and 
decree of the lower Appellate Oourt are 
set aside and the case is remanded to that 
Oourt for disposal ofthe Appeal No. 269 
of 1925. On the merits with advertence to 
the above remarks, costs incurred in this 
Court will follow the event, 


G. R. D. Case remanded, 
(4) 20 B, 286; 10 Ind. Dec. (N. s.) 749, 





‘CALCUTTA HIGH COURT. 
Oivit Revision No. 1095 or 1927. 
i January 9,1928, 
. Present;— Mr. Justice Duval. ° 
SHIBA KUMARI DEBI+-Patirionzeg 


.*. versus 
. DAKSHA BALA DASS!OHOWDHURANI 
AND oTaERS—QPPosiTE PARTY. 
* Limitation Act (TA. of 1998), Sch. I, Art. 62—Putni 
pale—Syrplus proceeds withdrawn by holder of decree 


4 


SBIBA KUMAR DÉBI v. DAKSHA BaLA DASSI, 


Pa 
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against putnidar—Sale set aside—Refund of purchase- 
money by zemindar—Suit by zemindar, to recover 
surplus proceeds drawn by decree-holder—Liabiliy of 
decree-holder to refund—Limitation of suit. 

A putni was sold for arrears of rent due to the 
zemindar and purchased by a thirde party. The 
petitioner, who held a decree against one of the 
putnidars, withdrew the “surplus sale-proceed$ in 
execution of his decree, The putni sale was sub- 
sequently set aside at the instance of some of the 
dar-putnidars and the zemindar had to refund the 
purchase-money to the auction-purchaser. The 
zemindar sued the petitioner and the putnidar for 
the recovery of the amount withdrawn by the peti- 
tioner. The petitioner contended that his decree 
had become barred and that he should not be made 
liable ; 

Held, (1) that the suit was governed by Art, 62 of 
Sch. I of the Limitation Act ; 

(2) that the petitioner was liable to refund the 
amount to the zemindar. 

Behari Lal Seal v. Bijoy Chand Mahatap Bahadur 
(1), referred to., m i 

Oivil revision petition against a decree of 
the First Munsif, Krishnagar, with Small 
Cause Court powers, dated the 3Jth May, 1927, 

Babu Urukramdas Chakravarti, for the 
Petitioner. 

Mr. Sarat Chandra Roy Chowdhury, Babus 
Rupendra Kumar Mitter, Mritunjay Chat- 
tapadhyay and Shanti Kumar Roy Chow. 
dhury, for the Opposite Party. 


JUDGMENT.—This Rule has beer 
obtained in aSmall Cause Court suit. It 
appears that the zemindars, now opposite 
parties Nos. 1 and 2 had under them 
opposite parties Nos.3 to 9as their putnidara, 
The putni wassold for arrears of rent 
under the Patni Regulation on the 17th 
December, 1919, and was purchased *by -A 
third party. The zemindars took out their 
dues from the purchase-money and the 
balance remained in deposit. Thereafter, tha 
present petitioner who helda money decree 
against opposite party No. 3 attached the 
surplus sale-proceeds on the 4th June, 1934, 
aod iealisede his dues in full under that 
attachment on the 25th September, 1920, 
Some of the dar-putnidars, however, on 
the 17th November, 1920, that is to say, 
eleven months after the putni sale brougnt 
a suit to have the putni sale set aside 


. Thesuit was decreed by the Subordinate 


Judge of Nadia in January, 1922, and that 
decree was confirmed by this Oourt. Under 
that dearee, the zemindars opposite*parties 


e Nos, 1 Bnd 2 had to refund to the auction. 


purchaser the amount which the auolieü- 
purchaser had paid’ for the putni at tbe 
putni auction. Thereafter, the present 
Small Causa Odfurt auit was brought by 
onp site partiea Nos, 1 and 2, the eemindars, 
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against the putnidars and the present peti- 

e tapner toi recover with interest Rs. 101 which 
the present petitioner had withdrawn by 
attachment under his money decree against 
opposite party No, 3. The Small Cause 
Court Judge has .given the zemindars 
Opposite parties Nos. 1 and 2 a decree 
against the present petitioneronly for Rs. 161 
with interest and discharged the case as 
against the other opposite parties, the 
putnidars, A Rule has been obtained as to 
why this decree should not be set aside or 
varied, 

Two points are taken by the present peti- 
tioner, the judgment-creditor of opposite 
party No. 3, one of the putnidars. The 
first is that his money decree is now barred 
and hasbeen already satisfied. If he has now 
got to refund the money, he will never 
recover his decree for Rs. 161 from defend- 
ant No.2 and he states that the plaintiffs 
may get a decree against opposite party 
No. 3 but that they should not get a decree 
against him. The second point raised is 
that the Small Cause Court suit was barred 
by limitation. Ihave heard the learned Vakil 
for the petitioner, As to the first point, 
the matter, as was pointed out by the 
learned Small Oause Court Judge, is very 

. Bimilar to the case of Behari Lal Seal v. 
Bijoy Chand Mahatap Bahadur (1) though 
. in that case the surplus sale-proceeds were 
withdrawn by the putnidars during the 
pendency of asuit toset aside the putni 
sale, Here, the petitioner took the risk 
of withdrawing the money when the period 
of limitation for bringing a suit to set aside 
the sale had not yet expired. He, there- 
fore,*acted at his own risk and I am not 
prepared, therefore, to say that the decision 
of the Small Cause Court Judge is in 
ethis respect contrary, to law, As to the 
. second point, the learned» Small Cause 
Court Judge held that Art. 120 of the 
Limitation Act would apply. It is eurged 
on behalfofthe petitioner that Art. 62 would 
apply gnd sothe suit is barred by limita- 
* tion. In this connection, I am referred 
» to the case of Harihar Missir v. Syed Moham- 
mad (2) and it is urged that that case is 
“an authority to show that Art. 62 applies, 
To my mind, it i$ an authority to show 
that Art. 62 does not apply, for ths learned 
'dudges there puinied gut that the point 
eto be decided when” the question is whe- 


QU RRM EE isa, 
8) 37 Ind, Cas. 30; OWN, 08S 1 P, LJ, 374: 
p W, 40 a 1 $ 314; 2 
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ther Art. 62 applies or not is for whose 
use did the party making the payment 
intend the money? Now, it cannot besaid 
that the petitioner when ne took the money 
or the Court when it handed over to him the 
money intended the money to be for the 
use ofopp:site parties Nos. 1 and 2. In’. 
this view, I cannot hold that Art. 62 
applies; the other Articles mentioned in the 
lower Court have not been invoked before 
me. I must hold, theretore, that the learned 
Small Oause Court Judge haa rightly fallen 
back on the residuary Art. 120. The opposite 
parties Nos. 4 to 9 appear but the opposite 
party No. 3 does not. They maintain that 
they are entitled to their costs as they have 
been unnecessarily impleadedin this Court, 
They never had anything to do with the 
taking out of the money which was taken 
out as if it was the sole property of opposite 
party No.3 who does not appear. 

In the result, the Rule is discharged with 
costs. I allow two sets of casts, one to the 
opposite parties No. 1 and 2 and the other 
set to opposite parties Nos. 4 to 9 two gold 
mohure in each case. 


A, NL As Rule discharged, 


OUDH CHIEF COURT. 
Szconp Civin ArPEaL No. l or 1928, 
February 9, 1928. 

Present :—Mr. Justice Raza. 
GULAB SINGH AND ANOTBER—PLAINTITÉS 
—APPELLANTS 
versus 
Musammat ALI BEGUM—DzFENDANT— 


RESPONDENT, 

Oudh Rent Act (X XII of 1886), s. 8 (10)—Land let 
out for planting grove——Grove not planted—Rent pay- 
able on land—Ejectment in Revenue Court—Suit jor 
possession in Civil Court, whether maintainable— 
Jurisdiction of Court. * 

A person to whom land is given for the purpoce 
of planting grove without any contract or &greement 
to pay rent is not a tenant within the meaning of 
the Oudh Rent Act, but he is necessarily a tenant 
nus he is liable to pay rent for the land let out to 

1m, . 

Durga Prasad v. Ram Charan 61), referred to. "D 

A person to whom land is let out for which ke 

is liable to pay rent, if ejected in the Revenue 
«Court, cannot maintain a suit Tar possession in the 
Civil Court, 
A tenant ejected from & cultivatory holding must 
also give up his groves, where he holda 
cultivated lands and groves at a bilmukta rent in 
which case the groves are part of his boing, 
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Second appeal against a decree of the ing rent to the defendant, The plaintiffs 
Sub-Judge, Ugao, dated the 20th September, are the successors of one Rudr Singh who 
1927, reversing that of the Munsif, South was holding many plots including “the phot * ee 


Unao, dated the 15th November, 1926. in snit asa tenant atthe time of the First 
Mr. Radha Krishna, for the Appellant. Settlement. There were no trees on the 
Méssrs. Niamat Ullah, Naim Ullah and plotinsuitatthat time. The plot in suit 

Masih-ud-din Faruqi, for the Respondent. was under cultivation at that time and some 


© JUDGMENT.—This is an appeal from trees were planted on the plot sometime 
a decree of the Subordinate Judge, Unao, between the first and the second Settlement, 
dated the 20th September, 1927, settingaside Rudr Singh and his successors ‘continued to 
the decree of the Munsif, South Unao, dated pay rent for the entire holding including 
the 15th November, 1926. the plot in suit and that rent was bilmukta 
The dispute in this case relates to plot rent for the entire holding. It was admit. 
No, 643/2 (first Settlement) measuring 1 ted by the plaintiffsin the ejectment suit 
bigha in 754 (second Settlement) 906 (cur- that Rs. 91 per annum was the bilmukta 
rent Settlemeat) village Rajepur in the rent of the plot in suit and the other plots 
district of Unao. held by them as the defendant's tenants, It 
The plaintifs were holding many plots was, therefore, found by the learned Sub. 
including the plot insuit as the defendant's ordinate Judge that the “grove land in suit 
tenants. The defendant's predecessor in- was liable to payment of rent under a bil- 
title took proceedings against the plaintiffs mukta rent." This finding of the learned 
in the Revenue Court for their ejectment Subordinate Judge is based upon admis. 
from the holding (including the plot in sible evidence and must be accepted in se- 
Buit) treating them as aè tenant paying rent, cond appeal I agree with the learned 
The plaintiffs contested the notice of eject- Subordinate Judge thata person to whom 
ment but were unsuccessful They were land is given for the purpose of planting 
ejected from the entire holding including grove without any contract or agreement to 
the plot in suit by order of the Revenue pay rentis not a tenant within the meaning 
Court and possession was delivered to the ofthe Oudh Rent Aot, but he is necessarily 
defendant's predecessor-in-title in June 8 tenant when he is liable to pay rent for 
1915. The plaintiffs brought the present the land let out to him. As pointed ouf in 
suit in April 1926 claiming the plot in suit the case of Durga Prasad v. Ram Charan 
‘aS a grove. (1) a person to whom land is granted for 
The learned Munsif held that the plaint- the purpose :of planting a grove without 
ifs were grove-holdersof the plot in suit, &ny contract to pay rent is not & tenant 
thatthe Revenue Oourt was not competent witbin the meaning of the Oudh Rent Aot. 
tö eject them from the grove in suit, that He is a grove-holder and is entitled to hold 
the decision ofthe Revenue Court was not possession solong as the land retains the 
binding.on the Oivil Court which alonecould character of a grove. The proceedings ° 
take cognizance of & case for possession taken in ejectment against a grove-holder 
of groves of tenants and that the plaintiffs in the Revenue Court are without jurisdic. 
were entitled to possession of the plot in tion and the Civil.Oourt can declare 
guit which still maintained the character him to be a grove*holder. The plaintiff . 
of a grove. He, therefore, decreed the plaint- ia this case were not, however, holding the 
iffa' suit for possession and damages. plot in suit as grove-holders, They were 
- Tae defendant appealed and the result holding the plot as tenants and were pay- 
was that the learned Subordinate Judge ingrentfor the same as such. They them- 
disagreed with the finding of the learned selves claimed no rights as grove-holderg < 
Munsif on almost all the important points ia the ejectment suit, The proceedings 
and dismissed the suit with costs. taken in ejectment against them in tke 
The plaintiffs have now come to this Revenue Oourt were not without jurisdiction, 
Üourtin second appeal So far as I see Ithink the fearned Subordinate Judge waa 
*there is no substance in this appeal. * perfectly rightin holdingin this case that e 
It has been found by thelearned Subordi- ' the decision of the Revenue Oourt is binde 
nate Judge that the plaintiffs were hold. ing on the plaintiffs and their.guit for pbs. 
. ing the plot in suit as tenant and not as a session of the plot was not maintainable in 
mrove-holder, The plot in suit formed part the Civil Court., As pointed out io the casg 
_ Of their holding for which they were pay- (1) 48 Ind, Cas. 417; 5 O. L, J. 639 
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of Umrao Singh v. Ali Raza'Khan (2): “It 

. may bs that there are casesin which a ten- 
ant ejected from a cultivatory holding must 
also give up his groves, as for example, 
where the tenant holds cultivated lands and 
‘groves at a bilmuktg rent in which case 
the groves are part of his holding." 

It is neither alleged nor shown that the 
plaintiffs’ ancestor had planted the trees on 
the plot in suit with the permission or con- 
sent of the landlord (defendant's ancestor). 
He and his successors continued to hold the 
plot ‘in suit as the defendant's tenant and 
actually paid rent for the same as already 
observed, They never held the plotin suit 
as grove-holders and cannot be allowed to 
claim the plot as grove-holders after their 
ejectment from their holding. 

Ithink the learned Subordinate Judge 
was perfectly right in dismissing the plaint- 
iffs’ suit. I dismiss the appeal with costs, 
The decree of the lower Appellate Court is 
confirmed in all respects, 

d. H. Appeal dismissed. 


- (8) 10. O. 231 at pp. 251, 252, 


CALCUTTA HIGH COURT. 
APPBAL FROM APPELLaTE Decree No. 1869 
or 1925. 

. January 26,1928. 
Present:—Sir Arthur Herbert Cuming, Kr., 
i and Mr. Justico Mukerji, 

FATIMA KHATUN-—PraiNTIFF— 

APPELLANT 
Versus 
"T FAZLUL KARIM MEA-—DzrENDANT— 
RzsPONDENT. , 

Muhammadan Law—Divorce—Delegation of power 
to divorce—Post-nuptial delegation, validity of— 
Delegation by minor husband, effect of—Majonity Act 
(IX of 1875), s. 2 (1)—Reasonableness of dglegas 


‘ion. 
"i Under Muhammadan Law a post-nuptial delega- 
tion to the wife of the power of divorce or tufweer-i- 
* talaq is valid. [p. 93, col. 1] | 

Sainuddin v. Latifannessa Bibi (1), follówed, 

Such a delegation can be made by & minor husband 
inasmuch as the delegaéion ofthe power to divorce 
is an act inthe matter of divorce which is exempted 
from the operation of the Majority Act by's. 2, cl. (1) 
“oë the Act. [idid.] pn i 

e Bai Shirinbat v. Kharchedji (2), applied. 

A stipulation in an agreement to allow the wife 
in certain cireumstaaces to divorce herself from fhe 
husband would not, of itself, Show that the agrees 

ment was brought about by undue influence or co- 
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ercion, There is nothing unreasonable ina husband 
delegeting to his wife the power to divorce in the 
event of certain circumstances happening. [p. 53, col. 
2 . 


Appeal against a decree of the Ad- 
ditional Subordinate Judge, Noakhali, dated 
the 21st April, 1925, reversing that of the 
Munsif, Third Court, Sudharam, dated. 
the 23rd June, 1922. i 


Babu Jitendra Kumar Sen Gupta, for the 
Appellant. 


JUDGMENT, 

Cuming, J.—This appeal arises out of 
a suit bya Muhammadan lady for a declara- 
tion that the marriage tie between herself 
and her husband has been dissolved, Her 
case was that she was married to one Fazlul 
Karim Meaon the 17th August 1905, that a 
kabilnama was executed by the defendant 
in her favour in which he agreed not to 
re-marry during the lifetime of the plaintiff 
and not to illtreat her. He further contract- 
ed not tocause her pain of body or mind, 
not to desert her, to maintain her wherever 
she lived of her own choice, not to miscon- 
duct himself and always to behave properly; 
there was & further agreement thatif he 
violated any of these terms embodied in 
the kabilnama the plaintiff would have the 
power to divorce herself from her husband, 
It was the case of the plaintiff that the 
defendant had violated all these terms and 
that in the exercise of that power she 
divoreed herself from her husband on the 
10th April, 1921, by uttering the word 
‘talak’ three times, She further executed 
8 deed of divorce which was registered. 
The defendant contended that the kabil« 
nama was not binding upon him, that 
it was executed after the marriage and 
that he was minor at the time, He further 
alleged thatit had been executed under his 
wife's undue influence and coercion. He 
further denied the allegations as to ill- 
treatment, cruelty, misconduct and deser- 
tion. He apparently did not deny that he 
had violated one of the conditions, namely, 
that he had re-married twice. The first 
Court found in favour of the plaintiff and 
granted her the declaration sought for, 
In appeal the learned Judge set aside the 
decree of the first Court'and dismiesed 1} 9 
plaintif's suit. He found thatthe kbila 
nama weas eafcuted not immediately after 
‘the mariage, but aboutea*month after the 
marriage, He found that at the timecfí 
the marriage the defendant was under the 
age of 18, He further found that tha 
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contract had been entered into as the result 
of undue- influenos exerted by the wife's 
relation through *the wife. He found 
that one of the terms of the contract 
hid been violated, namely, the plaintiff's 
husband haire-married He further held 
“that this talak by agreement cin only be 
entered into before the marriage. He further 
found that the contract ilsslf was enter- 
ed into by the defendant when he was a 
minor and, therefore, he could repudiate it 
on attaining majority specially when the 
contract was vitiated by undue influence 
and eosreion. Ha, therefore, allowed the 
appeal. 

The plaintiff hasappealed to this Court. 
This appeal raises a number of difficult 
questions of Muhammadan Law and we are 
in the somewhat unfortunate position that 
the respondent ia the case is not represent. 
ed beforethe Court. The first point urged 
by the learned Vakil for the appellant is that 
the learned Judge was wrong in holding 
that atalak by agreement must he entered 
into b3fore the marriage; in support of this 
contention he cited the cease of Sainuddin 
v. Latifannessa Bibi (1) In that case 
Shamsul Huda, J., had to decide this 
particular point, namely, as to whe- 
ther a postnuptial delegation of the 
power of divores or tufweer-i talaq, asit is 
called by Musalman lawyers is not valid. 
The learned Judge remarks “No authority 
has been cited forsuch a proposition. A 
raference to books on Muhammadan Law 
makes it abundantly clear that such post- 
nuptial delegation is valid." Tnis disposes 
of the first objection of the learned Judge, 
The next point that has been raised before 
us is whether a Muhammadan minor can 
enter into a contract by which he delegates 
the power of divorce to his wife in the 
evant of certain circumstances happening. 
Admittedly the general rule is that a minor 
canuot contract. Tbelearned Vakil for the 
plaintiff appsllart relies upons.2 of the 
In lian Majority Act. Saction 2 provides that 
“ Nothing herein contained shall affect the 
ca pacity of any person to actin the following 
(matters) namely marriage, dower, divorce 
aod adoption. ". The learned Vakil for the 
‘appellant contends that the delegation of 
power to divorce to wife isean act in the 
matter of divorce and, therefore, falls 

.withia 8. 2, cl. (1) of the Majority Act. 
This view «which the,.learned Vakil would 
have us adopt of s. 2 ofthe Majority Aot is 


(1) 48 nd, Gas, 609; 46 Q. 141; 22 0. W, N. 024 
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sppported by the decision of thé Bombay 


High Oourt in the case of Bai Shirinbaiev,* «== 


Kharshedji (2) with specjal reference to 
page 430*. There the learned Judges 
remark “The Majority Act does not use the 
expression ‘capacity to’contract’ but ‘capati- 
ty to act’ which is of much wider import." 
The expression includes also capacity to 
contract. Adopting this view of the meaning 
of the expression ‘ capacity to act in tha 
matter of divorce” we hold that a minor 
ean delegate to his wife the power of 
divorce. 

There only remains the fiading of the 
learned Judge that the contract was vitiate 
ed by undue influence and coercion. In 
dealing with this point the learned Judge 
remarks as follows: “The contract under 
consideration is an ordinary contract and not 
one of marriage, dowerordivoree. As regards 
the plea of undue influence and coercion, 
the very terms of the contract show that 
there must have been some such thing thera 
to induce defendant to bind himself hand 
and foot inthat way. As regards the state- 
ment that it was the wife's act, the meaning 
must have been that it was exercised by the 
wife through other persons of mature age." 
"Therefore, as far a8 can be seen, the learned 
Judge in coming to the conclusion that,th e 
defendant had established the plea of 
undue influence and coercion has relied on 
the terms of the contract itself, Looking at 
the contract itself it cannot for one moment 
be held that the stipulation to allow the 
wife in certain circumstances to divorce 
herself from the husband would, of itself, 
show that the contract was brought, about 
by undue influence and coercion. There 
was nothing whatever unreasonable in the 
husband todelegate to the wifethe very same 
power to divorce in the event of certain cit? 
cumstances happening. There is a further 
finding of the learned Judge that the 
unde influence was exercised not really 
by the wife but by her relations. In otber 
words, the defendant has not made out the, 
plea that the contract was brought about by 
the undue influence of the wife; and when* 
we look at the ageof the parties and the 
circumstances in whieh the contract was 
entered,into this plea of undue inflpence 


* and coercion is absurd. 


The picture offa ghild of some 12 or 13 
by undue influence and coercion isducing 
another child of,sixteen «or so to enter into 

(2) 22 B. 430: 11 Ind. Deo. (x. 8.) 869. 
~*Page of 23 D.—[Ed.] 
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a particular contract or to concent to some 
particulgr term in a contract horders on the 
ridiculous, Itis to my mind difficult to see 
how such a plea could be seriously put 
forward. [Itis more difficult to see how it 
could actually be actepted. 

The result is that we set aside the decree 
ofthe lower Appellate Court and restore 
the decree of the trial Court, The appel- 
lant is entitled to her costs both here and 
in the lower Appellate Court, 

Mukerji, Ja] agree, 

ALN, A, Appeal allowed, 


bof 


MADRAS HIGH COURT. 
Sxyconp Orvin APPRAL No. 260 or 1925, 
December 19, 1927. 

Present :—Mr. Justice Wallace and 

Mr. Justice Srinivasa Ayyangar. 
THAMMUL SOWCAR—Dzranpant No. 2 
—APPELLANT 


versus 
NATTU RAMADOSS REDDIAR 
AND ANOTHER—PLAINTIFF AND 
DzraNDaNT No. 1—RzsPoNDENTS. 

Transfer of Property Act (IV of 1882), 9. T 
Marshalling—Mortgage of several items—Prior gin 
gagee giving up claim against ome item—Right, i 
proceed against other properties—Marshalling, Tight 
of, whether arises, 

The right of a subsequent mortgagee of it 
several mortgaged estates to marshall is an eid 
which js not enforced against third parties, t a hig 
against any one except the mortgagor an 18 
legal representatives, and cannot be held to Lae 
venta prior mortgagee from realising his seo UY 
in such manner and order as he thinks fit. [p: ?? 
ool. 1.j 

The purchaser of the equity of redemption in one 
of severalitems mortgaged under one mortgage has 
Tw» right to prevent the mogjtgagee from satisfying 
his debt out ofthe properties sold tp him since the 
mortgages has an undoubted right to recover the 
whole of his mortgage-debt from any portion of the 
mortgaged property he likes. [p. 55, col. 2.] e 

[Case-law considered.] é 

Second, appeal against a decree of the 
District Court,  Chingleput, in A. S. 
No. 144 of 1923, preferred against that 
of the Court of the Subordinate Judge, 
Chingleput, in O. S. No. 27 of 1929. 

"Messts.  Muhammhd Ibrahim and G. 
Ramakrishna Aiyar, for the Appellant. 

"Mr. C. Narasimhacharjar, for the Re- 
spondents, ° * 

JUDGMENT. 6 

Wallace, J.—The plaintiff is a first 
mortgagee and is suing to enforce his mort- 


one of 


gage which runs over A and B schedule pro- 
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perties. In the suit he gave,up his right 
over B schedule property on the ground 

that his mortgagor, the*lst defendant, had: 
sold it to one Narasimhulu Chetty and: 
had credited the sale price to the inter- 

eat on the mortgage, The 2nd defendant, 

the appellant has been joined in. the suit ' 
as the purchaser of the equity of redemp» 

tion in A schedule property. 

He also appears to be the second mort- 
gagee of A schedule property. He claims . 
that in this suit he is entitled as second 
mortgagee so to marshall the burdens on 
A and B schedule properties as to compel 


. the plaintif to bring the B schedule pro- 


perty to sale and recover from it as much 
of his mortgage-debt as he can before 
he proceeds against A schedule property 
and for that end the appellant maintains 
that his petition to bring the B schedule 
property purchaser Narasimhulu Chetty 
on the record in order that this - claim 
might be fought out in the suit was im- 
properly rejected by the lower Court, 

The validity of his claim turnson the 
correct interpretation of s. 81 of the 
Transfer of Property Act. That section 
lays down in terms that the result of 
marshalling shall not prajudice the rights 
of the first mortgagee. Now, one of the 
rights of the mortgagee undoubtedly ig 
to choose against which of several prc- 
perties mortgaged to him he may pro. 
ceed and he, therefore, cannot be hampered 
in such election by any consideration of 
obligation undertaken to others by his 
mortgagor subsequent to the contract 
with himself. It might be argued that 
he is not prejudiced in being compelled 
to proceed against the properties in any 
particular order so long as he recovers 
his money which is all he is concerned 
with. But that is not the way in which: 
the law on the subject of marshalling 
has been interpreted. The English Law 
on the subject has usually been held to 
spring from a case decided by the Lord 
Ohaneelor Lord Hardwicke in Lanoy v, 
Athol (1) where the proposition is stated 
in broad terms: : 


““Supposea person, wi o hastwo realestates, 

* mortgages both fo one person and afterwards 

only one estate toa second mortgagee, who 

had nonotice uf the first, tlre Court, in order 

to relieve the second mortgagee, have direot- ' 
ed the first to take ‘his satisfaction out 


(1) (1742) 2 Atk. 444; 386 E, R.6868 — gs 
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of that estate only which is not in mortgage 
to the second, mortgagee.” 


In Flint v. Howard (2) Kay. L. J., quotes 
Lord Chancellor, Hardwicke's dictum as 
being that; “if a person having two estates 
mortgaged both to A and then one only 
to B, who had no notice of A's mortgage, 
B might, as against the mortgagor, compel 
the payment of tbe first mortgage out of 
the estate on which he had no charge.” 
‘And Jater on in the same judgment hesays: 
“The right of a subsequent mortgagee of 
one of the estates to marshall...is an equity 
which is not enforced against third par- 
ties, that is, against any one except the 
mortgagor and his legal representatives.” 


This is subject to one reservation that 
if both estates are subject to separate 
second mortgages the Oourt will appor- 
tion the first mortgage between them. 
This latter principle, however, is based 
rather on the doctrine of contribution than 
on the doctrine of marshalling and will 
be governed in India by r. 82 of the 
Transfer of Property Act. In Manks v. 
Whiteley (3) Parker, J., lays down that 
"the equitable right of marshalling has 
never heen held to prevent a prior mort- 
gagee from realising his securities in such 
manner and order as he thinks fit.” In 
equity jurisdiction the general principle 
which will govern the action of the Court, 
when it is possible, is that, “a person having 
two funds shall not by his election dis- 
appoint a party having only one fund; 
and equitv, to satisfy both, will throw 
him, who has two fundsupon that which 
can be affected by him only, to the intent 
that the only fund, to which the other has 
accese, may remain clear to him." 


That is the dictum of Lord Chancellor 
Eldon in Aldrich v. Cooper (4). But it is 
one thing to say that in an administra- 
iion anit where all the assets are in Court 
the Court will in equity so marshall the 
assets that one creditor shall not pre- 
judice the rights of another ‘and a differ- 
ent thing for a Court in an ordinary 
action on & mortgage to compel the 
mortgagee to forego rights which the law 
itgelf gives Kim. In the above case the 


(2) (1893) 2 Oh. 54 at p.72; 62°L. J. Ch. 804; 2 R. 
$86: 68 L T. 390 . 


(3) (1911) 2 Oh. “448; 80 L.J. Oh. 696; 105 L.T. : 


04. : 
(4) (1803) 8 Ves. Jun, 382 at p. 395; 32 E.R, 402; 7 
RR 86 | | 
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judgment of the Lord Chancellor cone 
cludes: “It is necessary for the payment 
of the crediters, that the mortgagee should 
be compelled to take his. satisfaction out 
of the copy hold estate, if he takes it out 
of the freehold, those. who are thereby djs- 
appointed, must stand’ in his place as to 
the copy hold estate." Therefore, if the 
mortgagee does, as a matter of fact, exer- 
cise hia undoubted right to satisfy him- 
self out of one estate, the second mort- 
gagee whose security is thereby taken 
away or impaired will be entitled to stand 
in his shoes as regards the other estate; 
and that is really the principle which 
governs the present case. Aldrich v. Cooper 
(4) is no authority for the contention 
that the Court will in 8n action like the 
present compel'the mortgages to forego 
his undoubted right of satisfying his debts 
out of any portion of his security. Second 
defendant is, therefore, not entitled in this 
case to compel the 1st defendant to satisfy 
his debt first out of B schedule property, 
But in a properly framed suit with the 
proper parties on record he may claim 
to hold B schedule property liable for his 
own debt pro tanto. 

It may be pointed out that in the 
analogous s. 56 of the Transfer of. Pro- 
perty Act it is also made clear by. the 
wording of that section that a charge 
holder is not to be prejudiced by a sale 


of the property over which he holds that. 


charge and that the buyer's claim is against 
the seller and not against the charge- 
holder also. In Perumal Pillai v. Raman 
Chettiar (5) a Full Bench of this Court 
has held that the purchaser of the.equity 
of redemption in one of several items 
mortgaged under one mortgage cannot 
prevent the mortgagee from satisfying his 
debt out of, the properties sold to him 
since the mortgagee's undoubted right is 
to recover the whole of his mortgage-debt 
from any portion of the mortgaged pro- 
perty. The principle here is the same, 
that the mortgagee's original rights cannot 
be prejudiced by any action taken by 
third parties after his mortgage.’ 

The quegtion whether the appellant had 
notice of the first mortgage, therefore, does 
not arise in this suit, which is entirely in 
order to settle the claim of the first mort- 
gagee over the’ mertgaged> property. ,I 


' (5) 42 Ind. Cas. 352; 40 M. 9068: 33 M, L.J, 211; 6 I, 
W. 450; (1917) M, W, N, 782 (E. Ba). 


5B DEPUIY COMMISSIONHE D, MUNNT. 


agree, therefore, with the lower Appellate 
Coyrt that the mortgagee's rights to re- 
cover from A schedule property cannot 
be interfered with in this suit by any second 
mortgage claim of the appellant over that 

“property, and that the suit was rightly 
decided. I would, therefore, dismiss this 
appeal with costs, 

Srinivasa Ayyangar, J.—I agree 
with my learned brother that the appeal is 
not sustainable and must be dismissed with 
gosts, In his judgment he has dealt with 
all the cases to which reference has been 
made in the course of the discussion on the 
point, I, shall therefore, merely content 
myself with referringto the terms of s. 81 of 
the Transfer of Property Act which alone 
jn my judgment should be regarded, be- 
cause in and by that section the Legislature 
has undoubtedly sought to embody the rule 
of equity relating to marshalling. It is no 
doubt true that on a superficial reading of 
the section the contention put forward by 
Mr. Ramakrishna Aiyar, the learned Vakil 
for the appellant, would almost seem to be 
jnsuperable. A close examination, however, 
of the language seems to my mind to leave 
no doubt inthe matter. If it be conceded 
that a mortgagee has the right of proceed- 
ing against allor any part of the securities 
undet his mortgage and in any order he 
pleases, then it must be conceded that 
the recognition of any right on the part of 
the subsequent mortgagee of one of the 
items of the security to require the mort- 
gagee *to proceed in the first instance 
against the item not mortgaged to him 

» would undoubtedly be interfering with 
such rights and, therefore, prejudicing the 
same. But, apart from that altogether, the 
language used with regard to the right of 
thesecond mortgagee is that he is entitled 
to have the debt of the first mortgagee 
satisfied out of the property not mortgaged 
to the second mortgagee. The obligation 
corresponding to this right could, having 

a regard to, the language, be regarded as 
b&ing only on the mortgagor and not 
against the first mortgagee. 

If it was the intention of the Legfslature 
that in such cases the first mortgagee 
should first proceed Against the property 

*not mortgaged to the second mortgagee, the 
Legislature would have had no difficulty in 
giving lear *and difect expression to 
the same. When the 
"to. have the debt*of the first mortgaged 
satisfied,” the persons liable to satisfy the 


right is stated e 
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same being only the mortgagor, the implica» 
tion is clear and conclusive that the right 
declared in this section igonly as between 
the second mortgagee and the mortgagor, 
and is intended for the purpose, by such dec- 
laration of right, of adjusting the equities 
88 between them. 

In the present case it is perfectly clear 
that wherethe other item of security, with 
reference to which alone the question can 
possibly arise is not the subject-matter of 
the suit, the subsequent mortgagee hasno 
right whatever to require both the things- 
to be done for his benefit, namely, that the 
other property should, by some amendment 
be brought in as the subject-matter of tle 
guit and that for that purpose the alienee of 
such property should also be made a party to 
the litigation. : 

Itis impossible to accede to any: such 
contention because a Court has only to de- 
cide the matters and points that arise as 
between the parties actually before it for 
the purpose of according the proper relief 
to the plaintiff, 


Y. N. Y. Appeal dismissed, 


OUDH CHIEF COURT. 
First O1vin Appa No. 63 or 1927. 
January 18, 1928, 
Present:—Sir Louis Stuart, KT., 
Chief Judge, and Mr. Justice Raza. 
DEPUTY COMMISSIONER, MANAGER 
oF THE COURT or WARDS, KATESAR 

ESTATE, DISTRICT SITAPORE 

—DEFENDANT— APPELLANT 

versus 

Musammat MUNNI AND ANOTHER— 

PraiNT)FA8— RESPONDENTS 

Maintenance grant—Cash payable out of profits of 

village — Charge — Lord Canning's Proclamation 
Revival of subordinate rights—Charge-holder, position 
of. 
Even in the absence of words directing that the paye 
ment of a certain maintenance showld be a charge upon 
the property, the fact that it isa charge upon the pro- 
perty may beimplied from the circumstances of the 
2 from other portions of the document. [p. 59, 
col. 2. 

The fact that a maintenance allowance has been 
enjoyed for along time and has, been received dur- 
ing all that time out of the income of certain lands | 
with the acquiescence of successive holders justifies 
he conclusion that there was a valid grant of main- 
e ll which was a charge on thogelands, fp. 59, 
col. 1. s 

Mana Vikrama v. Karnavan Gopalan Nair (1), 
Rajah of Ramnad v. Sundara Pandiyasami Tevar (2), 
Sunder Lal v. Ramji Lal (3) and Sheo Bahadur Singh * 


V: Bishunath Saran Singh (4), referred tor ys 
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After the Proclamation of Lord Canning where pro- 
prietary rights were restored, the riglits of subordi- 
nate proprietors which. had been held against the 
proprietors before the ¢onfiscation were revived. The 


case of a subordinate proprietor and a charge-holder 
stand on the same footing. [p. 60, col: 1,] 


Appeal against a decree of the Subordi- 
ane Judge, Sitapur, dated’ the 21st March, 
* 1927. ; ` 

Messrs. G H.. Thomas, Bisheshwar Nath 

Srivastava and Bhagwati Nath, for the 
Appellant, ^ 
Messrs, Niomat Ullah and Mohammad 
Ayub, for the Respondent, 
JUDGMENT.—This is a defendant's 
anneal against a decree of the learned 
Subordinate Judge of Sitapur, dated 21st 
March, 1927, bv which he awarded a sum of 
over eeven thousand rupees with future 
interest and proportionate costs to the 
plaintiffs. He further declared that the 
amount decreed should bea charge upon 
certain villages, The facts are as follows. 
Raja Ratan Singh was the holder of the 
Katesar estate in the Sitapur and Kheri 
Districts. He died in 1850 and was succeeded 
by his son Sheo Bakhsh Singh. Sheo 
Bakhsh Singh was recognised in 1858 as the 
proprietor of the estate and his name was 
entered as taluqdar in respect of the estate 
in the Lists prepared under Act I of 1869. 
His name appears as the eighty-third name 
in List I and thirty-first name in List II. 
Raja Sheo Bakhsh Singh died in 1882. He 
was succeeded by his widow Pirthipal Kuar, 
who is still in possession of the Katesar 
estate. The Oourt of Wards assumed manage- 
ment of the estate, it is said about 1897. 
The allegation on behalf of the plaintiffs 
was that Raja Ratan Singh had in addi- 
tion to his legitimate son Sheo Bkhsh 
Singh who suceeded him an illegiti- 
mate son, called Jang Bahadur. The 
mother of the latter is said to have been 
a. Muhammadan and the descendants of 
Jang Bahadur are Muhammadans. Accord- 
ing to the plaintiffs’ allegation Raja Ratan 
Singh executed on a date corresponding to 
the 20th August, 1830, a sanad (Ex. 27) by 
which he assigned to Jang Bahadur the 
village of Aguapur in the Sitapur District 
and a monthly stipend of Rs. 200 for his 
.household expenses. According to the 
pláintiffs this sum of Rs, 200a month was. 
paid regularly by Sheo Bakhsh Singh until 
the time of Hie death and afterwards hv 
: Pirthipal Kuar to Jang Bahadur himself. 
Jang Bahadur died in 1892.” After his 
death it is alleged that this monthly 
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allowance of Re, 200 was paid first by’ 


Pirthipal Kuar and then by the Court ef ° =m 


Wards on her*behalf to the descendants of 
Jang Bahadur until the” year 1914, The 
defendant-appellant, the Deputy’ Commis- 
sioner of Sitapur, as representing the Court 
of Wards, did not deny explicitly the 
allegation that the Oourt of Wards paid 
this monthly allowance up to 1914, and his. 
learned Counsel in this Court has accepted. 
the position that this monthly allowance waa 
paid until that year when it was stopped 
under the orders of the Board of Revenue, 
First Jang Bahadur and then his family 
remained in possession of land in Aguapur. 
until 1914 holding the property rent-free, 
the Katesar estate paying land revenue and 
ceeses. In the year 1913, however, the 
Deputy Commissioner of Sitapur as manager 
of the Court of Wards in charge of the 
estate instituted a suit under s. 108 (el. 5-a) 
ofthe Oudh Rent Act for the resumption 
of, or assessment of repton the land held 
rent-free in Aguapur. The result of this 
suit was that the descendants of Jan 
Bahadur were declared entitled to under- 
proprietary rights in the land held in this 
village on the payment of a certain amount 
to the taluqdar. The case was taken in 
appeal to the Commissioner and the Board 
of Revenue but the decision was maintained. 
Subsequently in 1917, a descendant of 
Jang Bahadur instituted a civil «uit 
against the Katesar estate for a declaration 
that the amount of rent fixed was excescivo 
and incorrect and based upon a. rong 
statement made by the Oourt of Wards in 
the previous proceedings. It was found that 
an extraordinary error had been nfade in 
the previous proceedings, under which the 
rent had been fixed, on the basis of an 
assessment statement referring toa different 
village and allowing a very much higher 
rent; and eventually the parties compromis- 
ed by an agreement under which a lower 
rate of rent was fixed. This agreement ig 
filed as Ex. 40. . 
Although this monthly allowance was 
discontinued in 1914, the descendants of 
Jang Bahadur took no action until 1996. 
Even then, not all of them took action. The 
two present plaintiffs-respondents ing ituted 
in that? year the suit, out of whic this 
present appeal anises, claiming their sebates 
of the arrears of fhe monibly allowande 
drom October, 1914 orwarcs The learred 
Shbordinate Judge having decreed their 
claim asa claim to enforcement ofa money 
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charge upon immeveable- property and 
having further declared the existence of the 


=> ‘ehurge, the present appeal ig preferred by 


the Katesar estate. The first ground taken 
on appeal is that the plaintifisfailed to prove 
the sanad (Ex. 27) on which they rely. We 
sHalltake this point first. We have been 
taken carefully through the evidence. We 
consider that the learned trial Judge 
arrived at a correct conclusion when he 
found this sanad to be proved. We see no 
reason to distrust the evidence of Nandu 
‘Lal, Fida Husain, Drigpal Singh and Rahim 
. Ullah. The learned trial Judge believed 
these witnesses to be telling the truth. We 
Bee no reason to arrive ata contrary con» 
clusion, Apart from the evidence afforded 
by these witnesses, wesee no reason to 
distrust the plaintiffs when they assert that 
this document was in possession of the 
family. Itis noticeable that on the admis- 
‘gion of the estate the monthly allowance of 
Rs. 200 was paid regularly up till 1914, 
when its payment was discontinued for 
reasons which the estate has not disclosed. 
"The presumption of genuineness in this 
case is a very strong presumption which 
has in no way been rebutted, It is true 
thatin the resumption suit this sanad was 
not produced, but, even had it been produc- 
ed the result would not have been different 
and’ we attribute the omission to produce 
it to a mismanagement of the case 
on behalf of Jang Bahadur's family which 
is palpable on the surface. When we find 
that the persons, responsible for the manage- 
ment of that case, omitted to notice that 
rent was being assessed against them ata 
rate very much higher than the rate which 
they were obliged to pay on the basis of an 
assessment statement of the wrong village 
their omission to .produce a document, 
*ehich did not materially affect the decision 
of the case, does not appear to usto throw 
any suspicion on the genuineness of the 
document which is now produced. It isto 
be noted that they succeeded asto title 
„without. producing the document at that 
stage. Itisfurther clear that in the civil 
*suit in 1917 this sanad (Ex, 27) was produced. 
We, therefore, arrive at a preliminary find- 
ing that this sanad is proved’to have been 
. execyted by Ratan Singh on a date cor- 
responding to the 20th of August, 1830. ° 
“The next „question, tebe determined is 
whether under this sanad these particular 
plaintiffs are entijled to the share allowetl 
ip them by “Muhammadan. Law in tbe 
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monthly allowance, The portion of the 
sanad affecting this question is translated by 
ug in the MOON words. We have varied 
the translation in the) paper book as that 
translation is, in our opinion, misleading. 

Ratan Singh grants "on account of the 
maintenance of my beloved" (barkhurdar 
equivalent to son) "Jang Bahadur the.. 
villageof Aguapur and Rs, 200 a month 
for household expenses including those 
of his descendants and dependants. The 
grant to be from generation to` genaration, 
All the village expenses, land revenue and 
cesses of the aforesaid village shall be borne 
by the estate, and when the necessity 
arises the grantee shall continue to take 
other expenses from the estate.” 

We can only construe this as a grant of 
a monthly. maintenance of Rs. 200 to be 
paid out of the profits of the taluga pro- 
perty,and to be paid to Jang Bahadur 
during his lifetime and to his heirs after 
his death. We areasked.to consider it as 
an undertaking on behalf of Ratan Singh, 
which could not affect any one except 
Ratan Singh personally; but according to 
our view, such a construction is impossible 
in view of the fact that the grant was tobe 
from generation to generation, Ratan Singh 
could not be in a position personally to 
continue the grant from generation to 
generation and, as it was his clear intention 
that the grant should be continued, the 
grant could only be paid outof the profita 
of the property. It istrue that thereis no 
direct condition that the Rs. 200 a month 
are to be paid out of the profits of the pro- 
perty. Butitis noticeable that, whereas 
Rs. 200 a month are to be paidfor ordinary 
household expenses, the grantor continues 
that the grantee and descendants are also to 
be paid extraordinary expenses and it. is 
stated explicitly that these extraordinary 
expenses are to be paid out of the profits 
of the estate. The condition permitting 
the grantee to recover extraordinary 
expenses from the profits of the estate leada 
us to the conclusion that the grantor in- 
tended that the ordinary expenses were 
also. to be met from the profits of the 
estate to an extent of Rs. 200a month over 
and above the profits of Aguapur. In con- 
struing this document, we are keeping in‘ 
mind the fact-that the sanad was executed 
during the Shahi period and that no bigh 
standard of draftsmanship can be expected , 
reasonably. It appears to us tkatit would 
be wholly incorrect to take the view that 
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while Ratan Singh directed that the land 
yovenue, cessés and the village expenses 
of Aguapur and the extraordinary expenses 
jnourred by the grantee should be met 
out of the profits of the estate, the Rs. 200 
a month, which were being paid to sup- 
< lement the income from Aguapur for the 
support of his natural son and his natural 
son's descendants, should not be met out 
of ths profits of the estate but should be 
8 personal liability of himself and of his 
successors. A direction to his heirs to 
continue the majntenance after his death 
could not hind them personally and could 
poly bind.them in respect of the property 
which they had received from him. This 
circumstance affords an additional reason 
for ths view which we adopt. We may 
mention here in passing that it was evi- 
dentially the intention of Ratan Singh, as 
js shown by the later part of the sanad, 
that on his death his son Sheo Bakhsh 
Singh and Jang Bahadur should succeed 
jointly to the estate. This intention was 
never fulfilled as we have already stated. 
There is some evidence that Jang Bahadur 
did not wish to press any claim in the 
presence of Sheo Bakhsh Singh. But apart 
from that the matter of succession to the 
estate is concluded, as far as we are con- 
eerned, by the action of the British 
Governmentin awarding the estate to Sheo 
Bekhsh Singh. But the circumstance that 
the desire of Ratan Singh that his son 
born in wedlock and his natural son should 
succeed jointly to the estate was not satis- 
fied in no way affects the validity of the 
grant. Taking this view we consider, that 
the arrears of this monthly allowance are 
& money charge upon immoveable property. 
In Mana Vikrama v. Karnavan Gopalan 
Nair(1) a Bench of the Madras High Oourt 
arrived at the conclusion that the fact that 
allowance had been enjoyed for more than 
three-quarters of a century and had been 
received during-all that time out of the 
income of certain lands with the acquiesc- 
ence3 of successive holders was a fact which 
went to justify the conclusion that there 
was valid grant of maintenance which was 
a charge on those lands. Further their 
-Lardships of’ the Judicial Committee 
found in Rajah of Ramnad v. Sundara 
Pandiyasami Tevar (2) thata person, who 
(1) 30M 203. ` 
(2) 49 Ind. Cas. 704; 49 I. A. 64; 17 A. L.J: 153; 
M. L. J. 264; 23 C. W. N. 549; 20 C.L. J. 551; 25 
36 L. T. 400; 21 Bom. L. R. 885; (1919) M. W. N. 511; 
M. 584; 10 L, W, 322 (P. ©). 
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having relingùished claim to title to 
zemandari property, received 1g lieu cf 
his relinquighment an undertaking from 
the other side that heshould receive Rs. 700 
a month, had a right to cbarge tke payment 
of that amount, to either the whole property 
or & portion of the property. We do not 
find tbat in the decision of their Lordships 
of the Judicial Committee in Sunder Lal v. 
Ramji Lal (3) which has been cited to us 
at the Bar, there is anything to support a 
view contrary to the view which we take, 
There a certain person had obtained a 
specific village in lieu of maintenance and 
endeavoured to show that he was further 
entitled to a charge which their Lordships 
found did not exist, But the decision in 
Rajah of Ramnad v. Sundara Pandiyasami 
Tevor (2) is an authority in gupport of the 
view which we take that, even in absence 
of words directing that the payment of a 
certain maintenance should be a charge 
upon the property, the fact that it 38 8 
charge upon the property may be implied 
from the circumstances of the case and 
from other portions of the document. 
Having decided the above points in favour 
of the plaintifis-respondents, we have now 
to consider a further argument. The 
learned Oounsel for the appellant has 
pressed before us an argument that as the 
wholeof the property in Oudh was cone 
fiseated to the British Crown under the 
terms of Lord Oanuing's Proclamation of 
the 15th March, 1858, any ebarge, which 
was obtained by Jang Bahadur upon the 
property in question, became extinguished 
on that date and has never been revived, 
Upon this point we have little to say, as & 
Similar question was discussed at great 
length by a Bench of the Court in Sheo 
Bahadur Singh v. Bighunath Saran Singh (4 
There this Ceurt adopted tbe view, which 
we follow here, that the effect of Lord 
Cansing's Proclamation was that the whole 
of the rights in the soil of Oudh with 
the exception of the estates specially 
exempted, passed from the former owners 
and became the property of the Crown, 
The confiseation did not vest the rights in 
no one. It vested the rights in the Orown. 
The Crown becoming the absolute’ owner! 
all subérdinate rights ceased to exist’ But 


. e 
Cas. 680; 491. A. 149;°16 N. L. R. ng 
4G. W. N. 929: (1990) M. W. N. 447; 2C. P. L. R. 
P. C.) 109; 28 M. L. T 319; 4740. 932 (P. O). 
(4) 99 Ind. Cas. 876; 4 O. W. N 15; L.R. 8 A. (0) 
48; A, I. R. 1927 Oudh 74; 2 Luck «4. 


(3) 76 Ind. 
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when tha Crown restored full proprietary’ 
righta, as it did on the present,occasion in 
respect of the estate of Katesar, the restora- 
tion of full proprietary rights involved 
automatically the restoration of the rights 
of subordinate proprietors which had 
originally been held by them against the 
former proprietor. In other words where 
proprietary rights were restored the rights 
of subordinate proprietors, which had been 
held against the proprietors before the 
confiseation, were revived. This being the 
view of the effect of the proclamation 
taken previously by this Court, it is neces- 
sary to apply the principle to the present 
case. It is true that Jang Bahadur was 
not a subordinate proprietor; but we are 
unable to distinguish, on the principle laid 
down in the former decision, the case of 
a charge-holder from the case of a subordi- 
nate proprietor. It having been found 
by us that Jang Bahadur would have had 
aright to enforce the charge against Sheo 
Bakhsh Singh between the death of Ratan 
Singh and the date of the Proclamation of 
1858 and the estate of Katesar having been 
confiscated in 1858 from Sheo Bakhsh 
Singh and then restored toSheo Bakhsh 
Singh with full proprietary rights, the 
right. of Jang Bahadur to the charge 
against Sheo Bakhsh Singh revived as 
soon as the restoration took place. For the 
above reasons we dismiss this appeal with 


costs. 
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CALCUTTA HIGH COURT. 
APPRAL From APPELLATE DEOREB No. 1017 
or 1927, 

February 16, 1928. 
Present:—Justice Sir Zabid Suhrawardy, 

Kr., and Mr. Justice Graham. 
SASI MOHAN SABA AND oTHERS— 
DEFENDANTS— ÀPPELLANTB n 
versus 
HARI NATH SAHA-—PLAINTIFF — 
RESPONDENT. E: 
*Go-owners—Partition—Property left out on partition 
—Second suit for partition, when meintainable— 
Civil Procedure Code (Act V of 1908),, s. 11, O. II, 
J e 
e. is in «a previous suit for partition a property 
ig left out either intentionally or by mistake*and no 
' objettion is taken by any party tp a partial partition 
antl the properties in fhat*suit are partitioned a 
subsequent suit for partition of the property so lett 
out and still held in joint possession is maintain-e 
able. Where properties included jn the previous 
suit were left out of partition with the consent „of 
< parties who agreed that they should remain in joing 
. e 


BAST MOBAN V, HALT NATH, 
possession’ of the parties they may also ba partitions 


1101. 0. 1978 ' 


ed in a subsequent suit. But where the decree in 
the previous suit dealt with the properties included, 
in that suit and directed that some of them should 


Jagendra Nath Rai v. Baldeo Das (2), Bhowami 
Prosad Shaha v. Juggernath Shaha (3), Mansaram 
Chakravarti v. Ganesh Chakravarti (4) and Shanta- 
rm Balkrishna v. Waman Gopal Wadekar (5), vefer- 
red to. 

Appeal against a decree of the District 


Judge of Faridpur, dated the 10th Feb-. 


ruary, 1927, affirming that of the Subordi- 
nate Judge, 2nd Court of that place, dated 
the 7th May, 1926. , 

Dr. Sarat Chandra Basak and Babu 
Chandra Sekhar Sen, for the Appellant. 

Mr. Dwarkanath Chakrabarty, Babus Gopal 
Chandra Das and Bhuban Mohun Saha, for 
the Respondent. 

JUDGMENT. 

Suhrawardy, J.—This appeal by the 
defendants arises out of a partition suit, 
The facts are that the plaintiff Hari Nath, 
Madhu Sudan and Radha Charan (father of 
the appellants Sasi Mohan and others) 
were three brothers living jointlyin the 
common ancestral house. In 1916 tbe pre- 
sent plaintiff Harinath instituted a suit for 
partition oftheir family properties against 
his two brothers. In that suit a Commis- 
sioner was appointed who proposed a parti- 
tion of the homestead of the parties in a 
certain way. The matter came up before 
the Court which accepted the Commis. 
sioner's report with a slight modification 
with which we are not concerned at pre; 
Bent, The ecree passed in thesuit was in 
effect that “the suit be decreed the Com- 
missioner's report and map form parts of 
the decree, and the allotments made by the 
Commissioner subject to the modification 
noted above be the basis of the partition", 
By that decree the residential portion ,of 
“the homestead .was partitioned but some 
portions were left ejmali orjoint among 
the parties. They consistéd of pathways, 
tanks, cremation ground, ditches etc...ete.., 
Suhsequent to this suft the plaintiff pur-. 
chased the share of Madhu Sudan and ig 
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now entitled to two-thirds of the homestead. 
The present suit is brought by him for 
partition of those portions of the homestead 
which were kept ejmali and joint in the 
former suit. Both the Courts have decreed 
the plaintiff's suit. They have held that 
the properties insuit were excluded from 
partition inthe previous suit and hence 
are liable to re-partition. The learned Dis- 
trict Judgein the Appellate Courtremarked: 
"It should be noted that at the request of 
the parties the properties which form the 
subject-matter of the présent appeal were 
excluded from partition and were subse- 
quently held jointly”. Itis proper that at 
this stage we should understand correctly 
the position in which the parties stand at 
the present moment. The expression used 
by the learned Judge thatthe properties 


‘in suit were excluded from partition in 


the previous suit should be understood as 
meaning that the properties in suit were 
by agreement of parties left out of parti- 
tion and allowed to remain joint as before. 
Objection is taken by the learned Advocate 
for the appellant to this remark on the 
ground that it is not correct to say that 
the properties which were left joint under 
the former decree were so left at the 
request of the parties, He has placed be- 
fore us the report of the Commissioner in 
the previous suit and we find on a perusal 
of it that the objection taken to the remark 
that at the previous partition the parties 
agreed that some of the properties should 
remain joint is not without substance. 

In has been broadly argued before us on 
behalf of the respondent that under the 
lawifa property is left undivided in a 
suit and continues to be joint it can be 
subsequently partitioned. Asa bare pro- 
position of law no exception can be taken 
to it. Co-ownershave the absolute right 
to divide all joint properties amongst them- 
selves either privately or through the as- 
Bistance of the Court, They can by agree- 
ment, if they are so minded, divide 
some of the properties; either out of Court 
or through the assistance of the Oourt 
leaving some in joint possession. Such 
properties which are left out with the 
consent of thes parties at the time qf parti- 
tién may undoubtedly be partitioned latere 
But the present case stands on a different 


‘footing The" question to be decided in 


thiscase is whether the decree in the pre- 


„vious suif operates &s res judicata in the 
‘present case zn so far ag it bars the plaintiff's 
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right toclaim partition of the properties 
which were dealt with in that suit e 
In supportof the proposition that has 
been argued before us by the learned 
Advocate for the respondent, réference has 
been made to several cases, They are not 
exactly in point but there are observations in 
them which certainly support the respond- 
ent’s contention. In Bhubdnmohini Dasi 
v. Kumudbala Dasi (1) the lower Court 
passed a preliminary decree for partition 
and ordered thatan enquiry should be made 
as to the extent ofthe joint properties to 
which the preliminary decree for partition 
should apply. Objection was taken in that 
case that such a decree was not a proper 
decree. The learned Judges, after holding 
that adecree like the one passed in that 
suit ordering a partition of the joint pro- 
perties in suit and directing a subsequent 
discovery of such joint properties could be 
passed ina partition suit, observed that 
properties left out of partition might also 
be subsequently partitioned and hence the 
decree which ordered partition and directed 
ascertainment of all the joint properties of 
the parties some of which were not included. 
in the suit could not be bad in law. In 
Jagendra Nath Rai v. Baldeo Das (2)a 
mehal was partitioned among co-owners but 
a portion of it which was jungly' was 
left out of partition by mistake. It was 
held that the portion of the mehal which 
was left out of partition by mistake could 
be re-partitioned. In Bhawani Prosad Shaha 
v.Juggernath Shaha (3) the assets °of the 
joint properties were determined but 
certain properties which were ignored were 
not included in the amicable partition bet- 
ween the parties. The learned Judges 
held that if they were joint properties and 
were not included sin the previous parti 
tion andif they still continued to be joint 
properties the plaintiff was entitled to a 
share therein. Inthe case of Mansaram 
Chakravarti v. Ganesh Chakravarti (4) there 
wasa suit for partition of properties held 
jointly by the plaintiffs and the defendants, 
Subsequent to the decree in that suit thera 
was another suit brought bya party to 
that suit for partition of some of the pro- 
perties which were owned and possessed , 


(1) 82 Ind. Ons, 934; 30 C. L. J. 140; 28 C. W, NGISI; 
* A. J, R. 1924 Oal. 467. A e 
(2) 35 C. 961, 6 O. L. J. 735; 12 O. W. N. 127, 

(3) 3Ind. Cas.211; 9 C. b. J. 133; 130, W, N, 
9 
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(4) 16 Ind, Cas, 383; 17 O. W, N 521. 


° m 


Ld 


62 
jointly and were not partitioned by the 
"prfvious suit. These properties fell under 
‘two heads some of them were properties 
which were includedin the previous suit 
but were left undivided. by the consent 
deeree made therein and some others 
were not included in the previous suit 
for partition, In respect of the latter class 
of properties the defendants contended 
thatthe claim was barred by s. 48,Civil 
Procedure Code (O. II, r. 2) of 1883. The 
‘trial. Court overruled the objection but 
‘the lower Appellate Court held that the 
suit was barred. The question that arose 
in that suit was whether one of two 
tenants-in.common who had sued for parti- 
tion ofa part of the properties jointly 
held by them was at liberty to bring a 
suit for partition of the remainder of the 
properties. This question was answered in 
the affirmative. In discussing the pro- 
per construction to be put on 8. 43 and 
asto whether the causeof action alleged 
in the plaint in the subsequent suit was 
identical with the cause of action alleged 
in the former suit it was observed: “Where 
there hasbeen an infringement of one 
right and one cause of action has arisen, 
the plaintiff must make his’ whole claim, 
once for all,in one suit. Now, the right on 
the part of a tenant-in-common to have 
each field separately divided between him- 
self and his co-tenant is one thing, his right 
to claima partition of all the fields held 
by tkem as tenants-in-common is another 
thing, and the circumstance that there has 
been an adjudication as to certain parcels 
of lang on the footing of an alleged right 
of the former suit, does not preclude a 
‘subsequent suit for partition of what is 
still jointly owned and held by the co- 
Párceners", Their Lordships held that the 
‘causes of action of the two suits were noi 
so identical as to attract the operation of 
s, 48, Civil Procedure Code, No abserva- 
tion was made by the J udges with reference 
to the first class of properties which were 
left undivided by the consent decree made 
‘{n the previous suit. These are all the 
cases in support of the respondents' con- 


tentione 


There is a case 
Oourt in which the observation nfade by 


one of the Judges lends e support to the 
appellants’ contention. In Shantaram Bal- 
krishna v. Waman „Gopal Wadekar (5) the 

(5) 68 Ind. Cas. 682; 47 B. 389; 24 Bom. L. R, 1028; 
A, L R, 1923 Bom, Si, 
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Acting Chief Justice held that where & 
strip of land was reserved as common 
passage for the use of the co-parceners who 
were Hindus, the land so reserved could 
not be partitioned subsequently according 
to the Hindu Law. Orump, J., agreed-with 
the view of the Hindu Law taken by, 
the learned Acting Ohief 
also based his decision con the general 
principle that when there is no bona fide 
error or that the partition was ofa partial 
nature the effect of the decree in the pre- 
vious suit was to decide that the pro- 
pertiesof which partition was subsequently 
sought should be reserved a8 a common 
passage; it would follow frcm the decree 
itself that that’ passage was not property 
such ascould be the subject of a further 
partition. 

On an examination of these authorities 
and on considerations of justice and equity 
and of the law applicable the following 
results seem to be evident: (1) Ifin the 
previous suit for partition a property is 
left out either intentionally or by mistake 
and no objection istaken by any party 
to a partial partitionand the properties 
in that suit are partitioned, a subsequent 
suit for partition ofthe property RO left 
out and still held in joint possession is 
maintainable: (2) Where properties in- 
cluded inthe previous suit were left out 
of partition with the consent of parties 
who agreed that they should remain in 
joint possession of the parties they may 
also be partitioned in a subsequent suit; 
(3) Wherethe decree in the previous suit 
dealt with the properties included in that 
suit and directed that some of them should 
remain joint between the co-parceners, à 
subsequent suit for partition thereof can- 
not be maintained in view of the provisions 
ofs. 11, Civil Procedure Code. Ifa party 
institutes a suit invoking the assistance 
of the Court to partition the properties 
which he has held jointly with the defendant 


Justice but * 


and the Court in effecting the partition : 


holds that a certain portion of the proper- : 
ties cannot conveniently be partitioned or : 
are in their very nature indivisible and : 


impartible, & subsequent suit for partition 
of such properties will nof lie as that might. 


mean a re-opening of the partition madéin ' 


tbe previous suit. 
Applying these deductions which I have | 


made to the facts of the present case it 


appears that proper enquiry bab not been! 
made inthe Courta below with regard ta: 


1 


| 
| 
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the nature of the properties left joint under 
the decree in the previous suit, It is 
possible that some of the properties were 
left joint with the consent of parties. 
These will be, aecording to the view I have 
ventured to take on the question of law, 

capable of partition. But such portions 
of the properties in suit which ‘the 
Court in that suit held as incapable of 
partition or should not be partitioned hav- 
ing regard to the equitable enjoyment of 
the other portions of the properties cannot 
be partitioned in a subsequent suit. It is 
necessary, therefore, that an enquiry should 
be made by the trial Oourt as to the nature 
of the properties left joint in the previous 
suit. It should be ascertained what por- 
tions of the properties in suit were left 
joint in the former suit by the decision 
ofthe Court. The suit with reference to 
such portions must fail. If any portions 
were kept joint with the consent of the 
parties or under such circumstances as not 
to make them subject of the decision of 
the Court and were not rendered subject 
of the decision of the Court they may be 
partitioned subject to the decision of the 
Court asto what portion of them should 
in justice and equity be not partitioned. 

In the result the decrees of the Courts 
below are set aside and the case remanded 
to the Court of first instance for decision 
according to law in view of the observa- 
tions made above. Costs of this Oaurt as 
. well as ofthe Courts below will abide the 
result and will be apportioned according 
to theextentof the success of the parties. 

Graham, J.—I agree. 


ANA, Appeal allowed: 
Case remanded, 
i MADRAS HIGH COURT. 


Civin Revision Pztirion No. 460 or 1926, 
November 16, 1927, 
Present:—Mr. Justice Wallace and 
Mr. Justice Srinivasa Ayyangar. 
P. C, MUTHU OHETTIAR—PuasintirF 
i * —PETITIONER T re 


versus D 


NARAYANAN CHETTIAR AND oTBERG 
—DREFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 116, 
0. IX,v. 18—Exccution &pplication— Papers ordered 
“tobe filed by figed date—Dismissal by noon of such 
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filed four years after date of order—Intervening pro- 


ceedings in respect of same order—Delay, effecte of 


—Practice—Rewjsional jurisdiction—A pplication filed 
after 90 days, competency of —"By", meaning of. 

Where on an application for execution, the Court 
ordered sale papers to be filed by a specified date 
and the petition was called on the forenoon of that 
day and on the papers not being filed and the 
execution creditor and his Vakil being absent, the 
petition was dismissed : 

Held, that the Court was not entftled to call up 
the case on the forenoon of the very day the whole 
of which the petitioner had for the purpose of com- 
plying with the order of Court and there being no 
default in the compliance of the order the dismissal 
of the petition was without jurisdiction. [p. 66, col, 
9 


. The word "by" when used with reference to time 
indicates either ‘in the course of'or ‘on’, [p. 66, col, 


An execution petition was dismissed for failure to 
file certain papers and for default of appearance. It 
‘was restored to file on an application for restoration 
without notice to the opposite party who, when 
appraised of it on notice on a later application for 
amendment of the petition, applied to vacate the 
order of restoration. The order was accordingly 
vacated. On appealit was held that the order of 
Testoration was properly made. In second appeal 
the High Court held that the order of restoration 
was incompetent. Thereupon, more than four years 
after the date of dismissal, an application for revi- 
sion was filed against the original Order on the 
execution petition dismissing it for failure to file 

&pers: 

Held, (1) that the result of the various proceed- 
ings and appeals was to leave legally subsisting the 
original order of dismissal of the execution petition 
agai which a revision petition properly lay; [p. 65, 
col, 2. 

(2, that, inasmuch as the petitioner was no 
of any laches or negligence in the matter, a 
throughout the period engaged in prosecuting or 
defending the proceedings which had for their 
objeot the very thing for which he had fled ihe 
revision petition, the mere lapse of time, could not 
be taken into consideration and the petition dis- 
missed on the mere ground of delay. [ibed, 

Though asa matter of practice, the High “Court 
exercises its revisional jurisdiction only on the 
application of the parties, the jurisdiction itself ia 
not confined to such cases. [p. 65, col, 1] a. 
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Petition, under s. 115 of Aet V of 1908 
and s, 107 of the Government of India Act, 
praying the High Court to revise an order 
dafed the 11th October, 1921, of the Court 
ofthe Subordinate Judge, Ramnad at 
Madura, dismissing E. P. No. 36 of 1990 in 
O. S. No. 14 of 1908, i 

Messrs. M, Patanjali Sastriar and 


Rama Rao Sahib, for the Petitioner’ vu 
Mr. Ç. S. Venkatachariar, for the Res 
&pondents. a. 


JUDGMENT.—For a propet under. 
standing of the various points raised and 
discussed in this civil revision petition 


day far poneompliance , whether competentRevisiog it ie necessary that a few" material facty 


am 


D 


€4 
shouli bẹ set out, The petitioner before 
us" obtained a decree in O. S. No. 14 of 
1908, on the file of the Subordinate Judge's 
Court of Madura East. It was a decree 
for money and dated 25th February, 1908. 
After various exectition petitions, with 
which we are not at present concerned E. 
P. No. 33 0£,1920, was filed on the 23rd 
February, 1920, that is to say, a few days 
before the expiry of 12 years, the time 
limited for execution of decree under the 
Procedure Code. On the 27th of Septem- 
ber, 1921, final orders were passed on cer- 
tain claims made in respect of attachment 
issued in execution, and on that date a 
further order was made in the following 
words: 

“ Sale papers to be filed by 11th Octo- 
ber, 1921" Some how or other on the fore- 
noon of llth October, 1921, this execution 
petition appears to have been called and 
in the absence of the execution creditor 
and his Vakil, an order was made by the 
Subordinate Judge, in the following terms: 

“Not filed, dismissed.” 

On the:same day an application to re- 
store this petition to file was made on be- 
half ofthe execution petitioner supported 
by affidavit of the Vakil's clerk and an 
order was made by the Subordinate Judge 
restoring the petition to the file, setting 
aside the orderof dismissal but without 
any notice ofsuch application to the op- 
posite side. On thesame day llth Octo- 
ber, 19021, another application E. A. No. 
393 of 1921, wes made by execution peti- 
tioner for the purpose of allowing him to 
carry put certain amendments in the ex- 
ecution petition. Notice was issued in 
respect of this execution application for 
amendment of the petition and when it 
dime on for hearing, objection was taken 
on behalf of the judgment-debtor to the 
order previously passed restoring the ex- 
ecution petition once dismissed. The learn- 
ed Subordinate Judge gave effect to this 
objectior' and held that the order of restor- 
ation was wrongly made, and he thereupon 
hot only dismissed the execution,applica- 
tion. for amendment but also mate an order 
thet the execution petition was dismissed. 
Againet this A. 8. No, 153 of 1922, was 
preferred to the District Court. e lear- 
ned District Judge reversed the order of 
the ledrned Subordinate Judge holding 
that the order for restoration was properly 
made and that, therefore, the application 


for amendment should be remanded tothe 
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lower Court for disposal in the ordinary 
course. He also made a further order setting 
aside the order of diemissal of the execution 
petition made by the Subordinate Judge. 

Against this the judgment debtor pre- 
ferred appealagainst Appellate Order No. 
63 of 1924, to this Court. The judgment». 
of this Courtin that case is reported as 
Narayana Chettiar v. Muthu Chettiar (1). 
This Court came to the conclusion that the 
application for restoration was incompetent 
either under O. IX of the Oivil Procedure 
Oode or underthe review section or even 
under s. 151 of the Civil Procedure Code, In 
the result, therefore, this Court reversed the 
order of remand made by the District 
Court and confirmed the order made on the 
application for amendment by the learned 
Subordinate Judge. The civil revision 
petition before us was presented on the 
6th March, 1926, for the purpose ofrevis- 
ing the order of dismissal of the execution 
petition made on 11th October, 1921. 

The first objection that has been argued 
with regard to the competency of this civil 
revision petition is that subsequent to 
the order of dismissal passed by the 
Subordinate Judge there was another 
order of dismissal passed by the same 
Suhordinate Judge on the l4th March 
1922, that order should be deemed to have 
been finally restored by the decision of 
this Court above referred to and that, 
therefore, the petitioner could not reason- 
ably ask for this Court revising of an earlier 
order of dismissal when a subsequent order 
of dismissal has been restored by this 
Oourt. It is difficult to accept the conten- 
tion that the subsequent order of dismiss 
sal by the Subordinate Judge was really 
a judicial order on any question raised 
or contentions made before him with regard 
to the execution petition. When he came 
to the conclusion that the order of restora- 
tion was wrong, it necessarily followed 
that the previous order ef the Oourt dis- 
missing the execution petition stood and, 
therefore, the order of dismiseal by the 
Subordinate Judge on the 14th March, 1922, 
merely amounted to a confirmation of the 
previous order, or in other words, a declara- 
tion that by reason of the order for.re« 
storation being set asidethe previous diss 
missal stood. However when this matter 
came up on appeal before the District. 

(1) 97 Ind. Cas. 1008; 60 M.67; 51M. L.J. 219; 
en W, N. 880; AIR 1924 Mad. 980; 26 Ty 
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Judge, henot only took the view already 
adverted to, but made a distinct order sett- 
ing aside the order of dismissal made by 
the Subordinate*Judge. No appeal Speci- 
fieally was taken with regard to that order 
by the judgment-debtorto this Court, and 
there is no discussion at all with regard to 
< it in the judgment of this Court. We 
have also sent for the formal order passed 
by this Court on the judgment and it is 
clear therefrom that what the Court did 
was merely to cancel the orderof remand 
and confirm the dismissal of the applica- 
tion which was made for amendment. It 
could no doubt be argued that as the order 
of the Subordinate Judge subsequently dis- 
missing the execution petition has béen set 
aside rightly or wropgly by the District 
Judge and as thatorder has not till now 
been disturbed, it follows that the execu- 
tion petition is still pending. But there 
seems to be no doubt whatever that even 
what the District Judge did do or did 
purport to do was only again to declare 
the result of his findings with regard to 
the restoration application on the order of 
dismissal of the execution petition origin- 
ally made by the Oourt on the 11th Octo- 
ber. As he took the view that the order 
of restoration was proper, we must cons- 
true this order setting -aside the later 
order of dismissal by ‘the Subordinate 
Judge only to amount to a declaration that 
as the order of restoration was proper, the 
Subsequent order of dismissal should be 
set aside. If that is the true view there 
can be noquestion'at all of any subsequs 
ent order of dismissal being operative 
after all these proceedings and appeals, 
‘We must, therefore, take it that the state 
of things at present is the subsistence of 
the order of dismissal of the 11th October, 
1921, and it is that order which this Court 
is now invited to revise and set aside, 

The next objection to the maintainability 
af this civil revision petition is naturally 
the fact that it has been presented to this 

' Court considerably over four years after the 
order was made. In this case we areasked to 
exercise the revisional jurisdiction of this 
Court,and it may at once be pointed out 
that though, as e matter of practice, this 

e Qaurt exercises the jurisdiction .only on 
the application of the parties the juris- 
diction itself is not confined to sach caged. 

, Again when this Oourt made a conventional 
ale to the effect that such civil revision 
petitions should be filed within the same 
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period as appeals, namely, 90days, it was 
nor on any ground that the period of lemi- 
tation was so fixed for the purpose of filing 
civil revision petitions but, as it is a re- 
visional jurisdiction and, theréfore, within 
the discretion of the, Court, the Court said 
it would not consider a civil revision 
petition filed after that date. The question, 
therefore, becomes necessary'to be s0 con- 
sidered whether in this case having regard 
to the lapse of the long period the Court 
would be justified in interfering with the 
order under consideration. Even if it ig 
not & mere civil revision petition but an 
appeal, there seems to be little doubt that 
having regard to all the circumstances of 
the case, the petitioner would, as appellant, 
be entitled to ask the Court to exclude 
from computation the whole of the period 
taken up by him from almost 10th October, 


1921, till about the very date on which the 


civil revision petition has been filed in 
prosecuting the various proceedings and 
appeals therefrom which had for their clear 
object the restoration of the execution 
petition which was dismissed. It is true 
that the ground on which the restoration 
‘was sought or the order of restoration that 
was made was sought to be sustained was 
not the same as here, But there can be no 
doubt that the relief was the same It 
cannot be suggested that the petitioner 
was either guilty of any laches or negli- 
gence in the matter, when we find him 
throughout the period engaged in pros 
secuting or defending the proce&dings 
which had for their object the very thing 
for which he has now filed this petition, 
No doubt, it is an exceptional case and must 
betreated so. The question, therefore, of the 
mere lapse of time, it seems to us, cannot be 
taken into considergtion and the objection, 
therefore, must be rejected. 

The learned  Vakil for the petitioner 
argyed that the order made on the 27th 
September being to the effect that the sale 
papers should be filed by the L11th.October, 
1821, the execution petitioner had time 
tillthe end of the 11th forthe purpose of 
fling suth. papers, and that, therefore, the 
Court acted without jurisdiction and, at 
any rate with “ matefial irregulafity in 
calling up the petition on the forenoon of 
that date and dismissing it on the ground 
that the order previously thade had not 
been complied with. Though this con- 
struction of the order' was strenuously 


opposed by the learned Gounsel fox thg 
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egpondemt,it seems to us thatthe matter 
was not even open to argument. The 
expression ‘by’ clearly indicates the utmost 
limit of time being the end of the expiry 
ofthe date or period indi¢ated. We have 
been referred to Murray's New English 
Dictionary and there we find that it ie 
clearly pointed out that the word ‘by’ when 
used with reference to time indicates 
either ‘in the course of’ or ‘on.’ The word 
‘by’, therefore, must be construed in the 
same manner as “on or before." If that is 
the proper construction as we hold it to be, 
itis clear that the Court was not entitled to 
call up the case on the forenoon of the 
very day the whole of which the petitioner 
had for the purpose of complying with the 
order of Court. There could possibly be no 
default on the part ofthe petitioner if at 
any rate he had the other remaining hours 
oftheday for the purposeof complying 
with the order. 

The learned Counsel for the respondent 
also strenuously contended that the order 
was read and understood by the execution 
petitioner himself and also by his legal 
advisers as meaning or intimating that the 
Bale papers could be filed on or before the 

revious date, namely, the 10th October. 
M este notsatisfied that that was really 
how the order was understood by the 
petitioner. 1t cannot be said that the mere 
reference to the order for the purpose of 
restoration can be regarded as indicating 
the meaning that they attached to the 
expression, After all what we have to do is 
not really to see how the parties understood 
but what the order of Court really means, 
There is also no foundation for the con» 
tention that was put forward that the 
eth October, 1921, was the date to which 
the hearing of the execution application 
itself stood adjourned. There is nothing 
in the records or even in the B Diary to 
show thatthe hearing of the petition tood 
adjourned to that date. In view of these 
‘considerations we think that the order of 
ethe Subordinate Judge dismissing the 
execution petition on the forenoon of the 
41th October was wrong. " 

* Ond last argument was also advanced by 
the learned Oounsel for the respondent and 
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matier of the application on which the 
order for restoration was made was the 
default to appear of the Darty and all the 
Courts since then till the final order on 
appeal to this Court, were concerned merely 
with investigating the question whether 
the Court had jurisdiction, once the execu- 
tion petition was dismissed, to restore it 
under any one of the provisions of law which 
might be regarded as in any manner appli- 
cable thereto. If no doubt this point had 
been made & ground of attack or defence 
at any time and the matter was adjudicated 
previously,it would not be open to the 
petitioner now to come up on revision. 
There is absolutely no indication anywhere 
throughout all these proceedings of thia 
matter having been discussed or considered. 
The mere fact that the question now 
raised is capable of being regarded as an 
alter thought seems to us to be really 
no objection to the maintainability of 
the petition if otherwise we should be 
satisfied that the order now under revision 
was clearly wrong and unsustainable, 
This Court having held in the decision 
above referred to that the application for 
restoration was not competent under O. IX of 
the Civil Procedure Code or under the ree 
view section or even unders. 151 of theCivil 
Procedure Code so far at least as the present 
caseis concerned the decision is final and- 
conclusive, though we may take leave to` 
observe in this connection that, if the same 
question should arise in some other case, 
the decision of the learned Judges in that 
case might require re-consideration, The 
result of holding that even though an exe. 
cution application for a large amount might 
come to be dismissed by the first Oourt for 
non-appearance or for failure to put in 
some paper or some such formal defect 
the Court has absolutely no power at all to 
set aside the order of dismissal under any 
provisions of law would be virtually to 
hold thata person by seme such small 
inadvertence would be entirely losing the 
benefit of a decree passed in his favour by. 
a Court of Law. Anyhow in this case as we 
are satisfied that the order of the 1lth of 
October was clearly wrong and was made 
without jurisdiction it follows that it must» 


that was that it was open to the petitioner’ ‘be set aside, We accordingly direct that 


*before,us, the execution creditor to have 
madethis wrong construction ofthe order 
not only a groufd in his -application -for 
restoration, hut also a ground of defenee 


` pn appeal io thie Court. The subjects 


the orderof dismissal of E. P. No. 36 of 
1920, dated 11th October, 1921, be set aside, 
and the execution petition restored to file 
and disposed of in the usual course. Have 
ing regard tothe long periodof time that 
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has elapsed between the date of the order 
now under revision and. this present 
revision petition we direct each party to 
pay and bear his ôr their own costs. 

V. N. Y. Petition allowed. 


OUDH CHIEF COURT. 
FULL BENCH. 
: Second Rent Appga No. 37 or 1927. 
. March 21, 1928. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, Mr. Justice Hasan and Mr. Justice 


. Misra. 
MOHAMMAD YAKUBKHAN— 
PLAINTIFF—ÁPPELLANT i 


: versus : i 

; C BHIKHARI AHIR—DEFENDANT— — 
7 '  ResPonDENT. p 
.Oudh Rent Act (XXII of 1886), s. 126 (1)—Joint 
estate—Lambardar's right to collect and sue for rent.” 

Ina joint estate or under-proprietary or other 
tenure in which division of land has not been made 
among the sharers, the person, who is entitled to 
exercise the powers conferred by the Oudh Rent 
Act in regard to the recovery of the arrears 
of rent is the manager appointed on behalf of all the 
sharers, if the sharers have appointed a manager. 
Butif the sharers have not appointed a manager it 
must be presumed that they have accepted the 
Lambardar as their manager and authorised him to 
collect the rents. [p. 69, col. 1.] 

Bhan Pratab Sahi v. Manohar Lal (1), approved. 

j Hanuman Singh v. Ahmad Ali Khan (6), dissented 
rom, 

Appeal againsta decree of the District 
Judge, Rae Bareli, dated the Ist June, 
1927, afürming that. of the Assistant Ool- 
lector, First Olass, Rae Bareli, dated the 
27th September, 1926, 

The case originally came on for hearing 
before Misra, J., who made the following 


ORDER OF REFERENCE TO 
A. FULL BENCH. 

This appeal arises out of a suit for 
recovery of arrears of rent. The respondent 
iga.tenant of the land in suit which is 
situate- in Mohal Mohammad Yusuf in 
village  Sidhauna, District Rae Bareli. 
Mohal Mohammad Yusuf is an undivided 
mohal and constitutes a joint estate the 
owners of which are Mohammad Yakub, 
the plaintif-appellant, Musammat Aziz-un- 
nisa and Muhammad Ashgar. The’ plaint- 
iff is admittedly the Lambardar of the entire 
mohal in which the landin suit is situgte. 
The defendant contended that he was not 


liable to pay the rent since he had already- n 
` paid) it to. Musammat Aziz-un-nies, 8 
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co-sharer of the mohal. He also contended 
thatthe suit could not be maintained on 
the ground , that under s. 126, cl?(1) ofthe 
Oudh Rent ‘Act. the plaintiff alone was not 
entitled to sue for the arrears of the rent. 

Both the Courts below have dismissed the 
suit on the ground that the plaintiff, though 
a Lambardar of the mohal, cannot be con- 
sidered to be a manager authorised to 
collect rent of that mohal on ‘behalf of all 
the co-sharers under the provisions of s.126, 
el. (1) of the Oudh Rent Act and thus 
entitled to maintain the present suit., 

In second appeal two contentions have 
been raised on behalf of the plaintiff-appel- 
lant. Firstly, that the plaintiff being a 
Lambardar of the entire mohal should be 
considered to bethe manager of that mohal 
entitled to collect renton behalfof all the 
co-sharers within the meaning ‘of s. 126, 
cl. (1) of the said Act. Secondly, that 
even if it be held that the plaintiff alone 
was not entitled to maintain the suit, the 
Courts below should not have dismissed it, 
but should have allowed the appellant an 
opportunity to implead the other co-sharers 
as defendants in the case. 

Ihave heard arguments in this case at 
great length and it appears to me that the 
view taken by the Oourts below cannot 
be maintained. It was uniformly held by 
the late Court of the Judicial Commissioner 
of Oudh that a Lambardar of a joint mohal 
was entitled to exercise powers under the 
Oudh Rent Actin regard tothe recovery 
ofarrears of rent on the ground that he 
should be deemed to be a manager “autho- 
rised to collect rents on behalf of all the 
co-sharers within the meaning of s. 126, 
cl, (1) of thesaid Act. In Bhan Pratab Sahi 
y. Manohar Lal (1) Mr. Lindsay (now Mr, 
Justice Lindsay) held that a Lambardar 
of ajoint estate should be deemed to -Be 
the managerof the common lands appertains 
ing to such estate entitled to collect rents, 
getfle tenants, eject tenants, procure enhance- 
ment of rent anddo allnecessary acts relat- 
ing to the management of the estate for the... 
common benefit ofall. The same view was 
taken by Mr. Wazir Hasan, A. J. C, (now Mr. 
Justice Wazir Hasan) in Kunjan Lal v. 
Rukmangad Singh (2), Again the sme view 
was taken in respect of the Agra Tenancy, 
Act by the Allahabad High Oourt in three 
cases, viz. Gulzari Mal v. Jai Ram (3) deid- 

(1) 28 Ind, Cas. 236; 18 0. 0. 5; 20. L. J. 123. 

- (2) 87 ind. Gas. 1013; A. Lek 1926 Oudh 159, 

(3) 24 Ind, Qas, 178; 36 A. 441; 12 A. L, J, 606, 
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ed by a Full Bench of the said*Court consist- 
ing of Richards, O. J., Banerji and Tudball 
JJ., Mojiz Fatima v. Ali Akbar (4) decid- 
ed by Piggott and Walsh, JJ., and Moham- 
mad Abdullah Khan v. Kundan (5) decided 
by Mukerji, J. 

On behalf of the respondent reliance was 
placed on a decision of the Board of 
Revenue in Hanuman Singh v. Ahmad Ali 
Khan (6). Referenceis also made to para, 
232 of the Manual of Revenue Department 
published in 1924, where the duties cf a 
Lambardar in respect of collecting rents 
from tenants under s. 194 of the Agra 
Tenancy Aet of 1901 are stated to apply 
only to those mohals in whieh by custom 
or agreement the Lambardar possesses these 
powers. 

I have always been of opinion thata 
Lambardar in Oudh has a right to exercise 
powers to collect rents, to eject tenants 
&nd allother powers as are stated in s. 126, 
el. (1) of the Oudh Rent Act to be exercis- 
able by a manager appointed by all the 
co-sharers for the purpose. A Lambardar 
is appointed on the nomination of the 
co-sharers under s, 45 of the U, P. 
Land Revenue Act IIL of 1901 and if his 
bppointment depends upon the nomination 
of the other co-sharers, he must be deemed 
to be. virtually a manager appointed by 
them for exercising the powers mentioned 
in s. 126, cl. (l)of the Oudh Rent Act, 
This view has also been consistently held 
by the late Courtof the Judicial Commis- 
Bionereof Oudh as will appear from the 
decisions quoted above in the earlier part 
- of this order, This view has also prevailed, 
as stated above, in the sister province of 
‘Agra. I am not prepared to agree with 
‘the decision of the Hon'ble Members of 
` the Board of Revenue reported as Hanuman 
Singh v. Ahmad Ali Khan (6). As this ques- 
tion is of great general importance it is, 
1n my opinion, expedient that an authori- 
tative decision of this Court should be 
arrived at on this point. I, therefore, refer 


"* whe following question of law for the deci- 


gion of a Full Bench of this Court, under s, 
14, cl (I) of the Oudh Courts Act (IV of 


1925): 
N oar" a Lambardar, appointed with the 
nt of all the co-sharers in a joint estate, 
med tobe a manager authorised to 
. Cas. 112; 42 A. 414; 18 A, L. J. 435. 
Cas. 197; L. R. 6A. 118 Rev; A. L Re 


; S, D. No. 8 of 1922, 
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collect rents on their behalf within the 
meaning ofs. 126, cl. (1? of the Oudh Rent 
Act (XXII of 1886)?” | 
Mr. Naimullah, for the Appellant. 
Mr. Ganesh Prasad, for the Respondent. 
JUDGMENT. 

Stuart, C.J.—(March 12. 1928).—This 
is a reference under s, 14 cl. (1) of the 
Oudh Courts Act, (IV of 1925) made to a 
Full Bench by a learned Judge of this 
Court. The question for decision is as 
follows: Mohammad Yaqub Khan is the 
lambardar of joint estate in Oudh. In this 
joint estate there are three sharersincluding 
himself. He has sued & certain Bhikhari for 
arrears of rent. Bhikhari took two pleas. 
The first plea was that under the provisions 
ofa. 126 of the Oudh Rent Act (Act XXII of 
1886) Mohammad Yaqub had no right to 
sue him as he wae not a manager authoris- 
ed to collect the rents on: behalf of all the 
co-sharers. The sezond plea was that he 
had already paid hisrent in good faith to 
another of the co-sharers. We are not 
concerned with this second plea, which can 
still be argued when the appeal goes back 
for hearing. The only plea with which we 
are concerned is the first plea. Section 126 


(Act XXII of 1886), makes a distinction bete `- 


ween joint estates or under-proprietary or 
other tenures in which.division of land has 
not been. made amongst the sharers, and 
‘pattidari estates or tenures. In the first 
class of estates the powers conferred by the 
Act in regard to the recovery of arrears of 
rent (that is the only power with which Iam 
concerned here) shall not be exercised other- 
wise than through a manager authorised to 
collect the rents on behalf of all the sharers, 
In the second class of estates it is laid down 
distinctly that those powers shall be exer- 
cised either through the.Lambardar or 
through the pattidar-whois entitled to collect 
the rents of the patti. The question which 
has now arisen before us-had arisen in 1914 
and it.was decided in the Judicial .Com- 
missioner’s Court by Mr. Lindsay, who was 
then Judicial Commissioner, in Bhau Pras 
tab Sahi v. Manohar Lal (1) Mr. Lindsay 
was dealing there, as we are dealing here, 
with a joint estate in which division of land 
had not been made among: the sharers and 
¿he decided that in an estate such as that 
the manager referred to must be considers 
ed to be the Lambardar and that the Lambar- 


dar alone was entitled to sue for arrears of. 


: rent, This view has never been eontrovert- 
ed inthe Court of the Judicial Oommie’ 
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sioner orin this Court up till the present 
time. laeceptthe view generally, but it 
appears to me that Mr. Lindsay might have 
stated his conclusion somewhat differently. 
I amin complete accord with his general 
view, but I should state the conclusion as 
. follows: In a joint estate or under-pro- 
prietary or other tenure in which division 
of land has not been made among the 
sharers, the person, who is entitled to ex- 
ercise the powers conferred by the Act in 
regard to the recovery of the arrears of rent 
is the manager appointed on behalf of all 
the sharers, if the sharers have appointed a 
manager. Butifthe sharers have not ap: 
pointed & manager it must be presumed 
that they have accepted the Lambardar as 
their manager and authorised him to collect 
the rents. The reason why,in my opinion, 
the Legislature has not referred in this por- 
tion of the section to the Lambardar by 
name is because it occasionally happens 
that in an estate of this nature there is more 
than one Lambardar; andit may further hap- 
pen that the sharers have preferred to ap- 
point as their manager a person other than 
the Lambardar, We 6hould not have had to 
: arrive at a decision in this matter if there 
had not been adecision of the Board of Reve- 
nue which has dissented definitely from Mr. 
Lindsay's views and in so doing has dis- 
sented from the views invariably taken 
both in the Judicial Commissioner's Court 
and in this Oourt. That decision will be 
found in Hanuman Singh v. Ahmad Ali 
Khan (0). It was a decision of Mr. Hop- 
kins the Senior Member of the Board and 
Mr. Fremantle the Junior Member of the 
Board. At page 36 in the Oudh Law Journal 
report Mr. Hopkins referring to | Mr. Lind- 
Say's decision has said: “If the Legisla- 
ture had intended that the power mention- 
ed in sub-s. (1) should be exercised by the 
Lambardar it could have said so. The clear 
inférence is that the words actually used 
‘A manager authorised to collect the rents 
on behalf of all the sharers’ are not synony- 
mous with'Lambardar." Itake no excep- 
tion tothe last sentence. I have already 
stated that, in my opinion, the words are not 
synonymous with Lambardar, forit is pos- 
-sikle to appoint a manager other than the 
Lambardar; but the criticism in no way" 
-affects the general soundness of the 
principle laid down by Mr. Lindsay. If 
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-Swered in the affirmative accordingly, 


ug 


unless the sharers have appointed a manae 
ger to cullect the rents no one can coflect 
the rent thfough the Court; and if the 
Lambardar has no right to collect through 
the Gourthe hasno right to collect other- 
wise. Thus in estates in which the shafera 
have omitted to appoint à manager no rent 
could be collected. This certainly appeara 
condemned as an impossible proposition. 
The Lambardar is responsible for the pay- 
ment of the land revenue, and unless he 
can collect the rents or has arranged with 
somebody else to collect on his behalf, it 
is difficult to see how he can pay it. It 
would certainly be open to sharers in such 
an estate to select one of their number as 
manager tocollect the rents and for that 
manager to pay over to the Lambardar such 
portion of the rents as was required to pay 
the landrevenue, but the proposition laid 
down in the Selected Decision of the Board 
of Revenue ignores the situation which 
could easily arisein which the sharers hava 
not appointed such a manager. According 
to Mr. Lindsay's view such a situation 
could notarise. I have no hesitation in ex- 
pressing my dissent from the view taken 
in the Selected. Decision in question. I 
should accordingly answer the reference 
in the affirmative. s co 

Hasan, J.—(March 12, 1928).—I agree; 

Misra, J.—(March 12, 1921).—I am also 


.of the same opinion, 


By the Court.—The reference is an- 


1 





., On receipt of the opinion of the Ful 
Bench the following judgment was i 


livered :— 

Misra, J.—(March 21, 1928),—The ans- 
wer given by the Full Bench to the refey- 
ence isto the effect that a Lambardar “Tp 
such a case, hs the present, is entitled to 
bring a suit for arrears of rent. The Courts 
below had dismissed the suit on this pre- 


liminary ground which must now be decid- 
ed in favour of the appellant in atcordance 9*^ 


with the answer given to the reference 
the Fall Bench. It is, therefore, oru 
that this case should go back to the first 
Court for trial on the merits. ê . 

I, therefore, accept this appeal, set aside e 
the decrees of the Courts below, and remand 
the suit for trial'on the merits to the Court 
of the learned Assistant Collector, Rio Bareli. 


zcepted if would involve consequences of YOosts hithertowill be the costs in the case. 


asomewhat extraordinary nature. Accord- 
ing to the view taken by Mr. Hopkins 


A. N. A. Appeal accepted. 


Case remanded.. . 


-Olass, Rae Bareli, 
19 ; 
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. OUDH CHIEF COURT. 
BzooxD Rant Appsats Nos, 9 10,11 or 1928. 
April 5, 1928. 

Preeent:—Mr. Justice Raza. < 
MOHAMMAD YAKUB KHAN-—PLAINTIFE 
—APPHLLANT 
versus 
-JAGANNATH—DEFENDANT— RESPONDENT. 

Oudh Rent Act (XXII of 1886), ss. 47, 48—Holding 


—Mortgage of holding with qossession—Mortgagee's 
right to collect rent—Break in holding to deprive 
tenant of his right—Enhancement of rent, whether 


legal. 

‘Where a landlord mortgages with possession pro- 
perty held by a tenant, the mortgagee in possession 
is entitled to collect the whole rent of those holdings 
and the fact that the landlord enhances the rent as 
‘Lambardar does not entitle the landlord to recover 
the enhanced rent. < 

Where a breakin a holding appears to be a trick 


to deprive the tenant of the protection ofthe law it 
does not make an enhancement legal. 
Gur Din v. Sirajunnissa (1), referred to. 


Appeal against a decree of the District 
Judge, Rae Bareli, in Rent Appeal No. 1 of 
1927. dated the 10th December, 1927 ,uphold- 
ing that of the Assistant Oollector, First 
dated the 27th September, 


26. 

Mr. Niamullah, for the Appellant. 
JUDGMENT.—These three rent ap- 
peals, arise out of three different suits. The 
judgment of the lower Appellete Court in 
the appeal against Jagannath governs the 
appeals against Siddhu and Bhondu also. 
1 have heard the appellant's learned 
Counsel. In my opinion there is no sub- 
stance in these appeals. 

The plaintiff has mortgaged with posses- 
sion the lands held by Siddhu and Bhondu 
tenants to one Badal Halwai. It is clear 
that the mortgagee in possession is solely 
entitled to collect the rent of these hold- 
ings. The fact that thé plaintiff enhanced 
the rent as Lambardar does not, of course, 
entitle him to that rent. The mortgagee 
is entitled to the whole rent so long as 
the mortgage is not redeemed. The 
plaintiff's suits were rightly dismissed as 
egainst Siddhu and Bhondu. 

In the suit against Jagannath aleo I am 
not prepared to disagree with thé finding of 
ths learned District Judge, It was argued 
before the learned Judge that one, year's 
break inthe holding of Jagannath made 
any enhancement legal a8 some improve- 
ment might have been made by the land- 
lord during that bseak. The learned Judge’ 
was of opinion that the alleged break 


appeared to bs a trick to deprive the 
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tenant of the protection of the law. It was 
not shown that the landlord had made any 
improvement. The leamed. Judge has 
referred to theruling in Gur Din v. Sirajun- 
nissa (1) in support of his finding on. the 
point under consideration. 

I think the decisions in 
should be upheld. No case has, been 
made outto disturb the judgment of the 
learned District Judge. Hence I dismiss 
all these three appeals under O. XLI, r. 11, 
Sch. I., Civil Procedure Code.. 

am. & 4. N. A. . . Appeals dismissed. 

(1) 80 Ind Cas. 513; 11 O. L. J. 445; 100. & A, L. 
R. 169; A. I. R. 1924 Oudh 432; L; R. 5 A, (O.) 146. 


—— nai 


OUDH CHIEF COURT. 
FULL BENCH. . 
SEGOND OrviL Appeat No. 290 or 1927. 
March 12, 1928. 

Present ;—Bir Louie Stuart, Krt., Chief 

Judge, Mr. Justice Hasan and Mr. Justice 
Misra. 

GULAB KHAN—Dsranpant—APPBLLANT 
4 versus 

ATAULLAH AND ANOTHER—PLAINTIFFS— ' 

RESPONDENTE. 

. Limitation Act (IX of 1908), Sch. I, Arts. 142, 144 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 
5, 95—Sale_of share of property in judgment-debtor's 
possession—Delivery of symbolical possession—Suit by 
auction-purchaser for actual possession—Limitation— 
Symbolical delivery, effect of. : 

Where an unspecified share in property in the 
possession of the judgment-debtor is sold in 
execution, the only sort of possession which could 
be delivered to the auction-purchaser is constructive 
possession under O. XXI, r. 95, Civil Procedure Code 
and such possession when granted would be a valid 
and effective delivery’ of possession sufficient to 
give to the auction-purchaser a fresh start for 
limitation. [p. 75, col. 2; p. 76, col L] : 

A suit for actual possession by an auction-pur- 
chaser who has obtained delivery of possession under 
O. XXI, r.95, under such circumstances, will be 
governed by Art. 142 of Sch. lof the Limitation 
Act and not by Art. 144, and time will begin to run 
against the auction-purchaser only from the date of 
the delivery of possession under O. XX, r. 95. [p.76, 
col. 1.] i 

Second appeal against a decree of the 
Sub-Judge, Partabgarh, dated the21st April, 
1927, affirming that of the Munsif, Kunda, at, 

*Partabgarh, dated the 31st January, 1927. . 

The case came on for hearing before 
Misra, J., who made the following | 

ORDER OF REFERENCE TO A 

. FULL BENCH. 

Thisis an appeal arising'out of » suit 


these appeals . 
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for recovery of possession of a halfshare 
in certain under-proprietary plots of land, 
situate in village Jagdish Garh, District 
Partabgarh, Thè facts of the case are that 
these plots along withothers weas owned 
by one Sitla Bakhsh. Jie transferred them 
to the defendant-appellant Gulab Khan, 
but prior to the transfer he had mortgaged 
them toone Mathura, the father of defend- 
ants Nos. 2,3,and4 who are noparty to 
this appeal. Mathura, the mortgagee, ine 
stituted a suit on the basis of the mortgage 
and obtained  & decree on the 18th 
February, 1904, (Exs. 4 and 5), againat 
Sitla Bakhsh, the original proprietor of 
the land and the present appellant Gulab 
Khan, who subsequently purchased the 
property, The decree was made absolute 
on the 12th January, 1907, (Ex. 6). Mathura 
brought the mortgaged property to sale, 
and purchased a half share in the plots in 
suit on the 20th June, 1911. The sale was 
confirmed on the 12th August, 1911. He 
applied fora sale certificate on the 17th 
of July, 1914, and it was issued to him on 
the 4th August, 1914, (Ex. 1). After obtain- 
ing the sale certificate he applied for de- 
livery of possession and a warrant to that 
effect was issued under O. XXI, r. 95, Civil 
Procedure Code by the Court onthe 8th 
August, 1914, (Ex.7). On the 23rd August, 
1914, possession was delivered to Mathura, 
the auction-purchaser, by beat of drum. 
The endorsement on the back of the war- 
rantof delivery of possession ran ss fol- 
lows:— 

“Waga tarikh 28 August, 1914, ko ba awaz 
dahal mushtahar manadi karake arazi man- 
darja warrant dakhal dehani ki Mathura 
mushtari certificate ko dakhal hasb zabita 
diladiya”. 

. The translation of the above endorsement 
runs as follows:— 

*Onthe 23rd Angust, 1914, after making 
a proclamation by beat of drum the posses- 
sion of the property mentioned in the war- 
rant of delivery.of possession was handed 
over to Mathura the purchaser entered in 
the certificate of sale, in accordance with 
the rules (hasb zabita)." 

It appears that although Mathura obtain- 
ed possession through Court, yet he did not 
succeed in getting actual possession over 
the plots in suit. Mathura died sometimé 
in 1924,and after his death, his sons at 
first executed adeed oflease in favour of 


the respandents Nog, land 2 (Ex. 3), and * 
-then subsequently sold the property to them 
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VE: 
under a registered sale-deed dated the 16th 
December, 1925, (Bx. 3). Itis on the basis 
of this sale-deed that 
was brought on the 3rd August, 1926, by the 
plaintiffs-respondents for possession ofthe 


‘property in suit. 


The defence raised in the case consisted 
principally of the plea of limitation. It 
was urged by the appellant that the plaint« 
iffs-respondents not having Obtained actual 
possession over property in suit, their 
claim for possession was barred by limita- 
tion. 

This plea has been overruled by both the 
Courts below. They have held that Mathura 
having obtained delivery of possession, 
through Oourt on the 23rd August, 1914, 
the period of limitation should be consi» 
dered to run from that date; and the plaint- 
iffs’ suit, having - been brought within 12 
yearsfrom that date,is within limitation, 
The lower Appellate Court has distinguish 
ed the Full Bench ruling reported in the 
case of Jang Bahadur Singh v. Hanwant 
Singh (1) on the ground thatit was not 
possible in the present case for the auction« 
purchaser to get actual possession of the 
plots in suit since he had purchased only 
a half share in them; and consequently 
the possession which was delivered to him, 
through Court, though a possession merely 
by beat of drum, was quite enough in law 
to constitute a valid delivery of possession, 
in order to give him a fresh start for limita- 
tion, 


The defendant-appellant has noveappeal- 
ed to this Court and the main point for 
decisionis whether tbe possession which 
was delivered to the auction-purchaser on 
the 23rd August, 1914, by beat of drum 
was the only possession which could be 
delivered in the circumstances ofthe cgse 
and should,be deemed to be such a8 to 
give a fresh start for the period of limita- 
tion in favour of the auction-purchaser. 
The argument urged on behalf of the ap- 
pellant is that the warrant for delivery of 
possession issued by the Court, being one 
under O. XXI, r. 95 of the Oode of Ciyil 
Procedure, the auction purchaser should 
have been delivered actual possession over 
the property purchased by him; amd if no 
such posseseion was delivered, the proceed 
ings taken in August, 1914, would not huve 
the effect in law ofe giving to the purchager 
a fresh start for limitation. The limitation, 


` (1) 63 Ind, Ons. 212; 43 4.520; 19 A, D, J. 469 (F, BJ)» 


the pfesent *auit - 


on“ 


và 


it was contended, should run from the 


date. of the confirmation of the sale, 
' namely, _the 12th August, 1911, and 
the suit having been brought more 


than 12 years after the said date, is barred 
by limitation. Reliance wag placed on a 
Full Bench decision of’ the Bombay High 
Court in Mahadev Sakharam Parkar v. Janu 
Namji Hatley (2) and the Full Bench deci- 
ai ofthe Allahabad High Court quoted 
&bove. 


On behalf of the respondents it is con“ 
tended that the rule of law laid down in 
the said decision of the Allahabad High 
Court cannot apply to the present case since 
the property purchased at the auction-sale 
was only half share in the plots in suit and 
it was not, therefore, possiblefor the pur- 
chaser to take actual possession of the plots 
purchased. The auction-purchaser, it was 
€ontended, could at best obtain only a joint 
possession over the plots in suitand that 
possession should be deemed tohave been 
delivered to him under the warrant of de- 
livery of possession on the 23rd August, 
1914. It was, therefore, urged that the 
possession which was delivered to the pur- 
ehaser was the only one which could only 
be delivered in the cireumstances of the 
case, and, therefore, the delivery of pos- 
Bessiom on the 23rd August, 1914, should 
givethe plaintiffs a fresh start for limita- 
tion. Reliance was placed on a Privy 
Council decision in Radha Krishna v. Ram 
Bahadur (3) a decision of the Oalcutta High 
Court ir Bhulu Beg v. Jatindra Nath Sen 
(4) and a decision ofa Bench of this Court 

» in Ali Husain v. Mohammad Husain (5. It 
was also-urged on behalf of the respondents 
that as the finding of the Courts below was 
to the effect that the auction-purchaser had 
mot succeeded in getting actual possession 
over the. property in suit, the suit brought 
by the plaintiffs could not be considered to 
be governed by Art. 142 of the Indian 
Limitation Act. It was argued that the 

, 9nly Article which could be considered to be 
Applicable in the circumstances of the case 

. Was Art. 144. Under that Article a plaint- 
iff's suit, if brought within 12 yearsof the 

2),14 Ind. Oas. 447; 36 B. 373; í 

rus Inf. Cas. 268: 16 PR ag R. 


502; 23 M? L. T. 26; 4 P. L. W. 9: 34 M. L. J. 97; 7 L. 


W. 149: 22 O. W, N.330; 270. LJ. 191; 
W. N° 163 (P. C.) L,J. 191; (1918) M. 


(X IndeCas. 1085; 270. W. N. 24: A. I. R. 1993. 


al. A 
(8) 105 Ind. Cas. 781; 46. W.N. ; 3 
Oudh 8, N. 1005; A. I. R.1928 
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date when the possession of the defendant 

becomes adverse to the plaintiff, is fully 

maintainable. : The argument was that the 

possession of the defendant-appellant could 

become adverse only after the 23rd August, 

1914, and the suit having been brought: 
within 12 years from that date, was within 

limitation. 

As the point involved in the case is one of 
great importance and frequently -arises I 
refer it for decision toa Full Bench of this 
Oourt, under s. 14 of the Oudh Courts Aet 
(IV o£ 1925). The point whichI refer is as 
follows: — 

*(a) Whether the delivery of possession by 
means of beat of drum under O. XXI, r. 95 
of the Code of Civil Procedure to an auction- 
purchaser, who has purchased a share in à 
property sold, can be considered to bea valid 
and effective delivery of possession suffici- 
ent to give to the auction-purchaser a fresh 
start for limitation. 

(b) Whether Art. 144 of the Indian Limita- 
tion Act would be applicable in a case 
where the auction-purchaser of only a 
share in a certain property sues for 
recovery of possession on the ground that 
he has not obtained actual possession ; and 
if so whether the possession of the judg- 
ment-debtor who has remained in actual 
possession, in spite of the formal delivery 
of possession, through Court, should be 
deemed to have become adverse only from 
the date of such formal delivery.” 

Mr. Ali Zaheer, for the Appellant. 

Mr. S. N. Srivastava for Mr. Radha 
Krishna, for the Respondents. 

JUDGMENT OF THE FULL 
BENCH. 

Stuart, C. J.—(Mavch 12, 1928.)--The 
question raised in the reference before us is 
a question of considerable importance. 
Before I state my views upon it, I state the 
facts with which we are concerned. Two 
brothers of the name of Sheomangalpal 
and Narsingh Bahadur owned 19 bighas 13° 
biswas 15 biswansisof under-proprietary land 
in a village in the Partabgarh District. It 
appears that Sheomangalpal executed a 
deed of simple mortgage in respect of his 
interest in this property in favour ofa 
certain Mathura. He appearsthen to have 
transferred the remainder of his interests ih 
a moiety of 6 bigas 2 biswas and 5 biswansis 
out’ of this total area to a certain Gulab 

Khan. His rights in the remainder appear- 
ed to have passed through the hands of 
various people in execution -of decrees 
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against him, and we` finally find that 
Mathura, in the year 1910, instituted a suit 
on basis of his mértgage-deed and obtair- 
ed a decree against the mortgaged property. 
He put this decree in execution and himself 
purchased a moiety in the 19 bighas 13 
„biswas 15 biswansis. The sale was con- 
firmed on the 12th August, 1911. Now we 
have it that Gulab Khan was in physical 
possession. of 6 bighas 2 biswas and 5bis- 
wansis. On the 23rd August, 1914, Mathura 


obtained possession through the Court over . 


a half share in this 6 bighas 2 biswas and 5 
biswansis, which was in the physical posses-. 
sion of Gulab Khan. Subsequently 
Mathura sold his interests in these plots to 
Ataulla and Ebadullah Khan and Ataulla 
Khan and Ebadullah Khan instituted a suit 
for possession over the half share in these 
plots against Gulab Khan. This suit was 
instituted on the 8rd August, 1926, It has 
been decreed by the Courts below. The 
question which is now raised in second 
appeal is whether such a suit is or.is not 
time-barred and a learned Judge of this 
Court, before whom the matter had come in 
second appeal, has referved the questions 
of law involved under the provisions of 
&. 14 of the Oudh Courts Act, IV of 1925, for 
a decision by a Full Bench. A 

I find at the beginning that on the 23rd 
August, 1914, the whole of the seven plots 
of an area of 6 bighas 2 biswas and 5 bise 
wansis were in physical possession . of 
Gulab Khan. Gulab Khan was undoubted- 
ly a judgment-debtor under the decree. 
When Mathura obtained delivery of posses- 
sion over a moiety of these plots he 
obtained delivery clearly under the pro- 
visions of O. XXI, r, 95. Ordinarily, if 
Mathura had brought asuit for possession 
the limitation would have been under Art. 
138 of the First Schedule of Act IX of 1908. 
butthisis not a suit bya purchaser ata 
sale in execution of his decree when ihe 
judgment- debtor.was in possession at the 
date of the sale, for the property transferred 
by the sale. It is a suit brought by the 
vendee of a person who, the plaintiff 
declares, had obtained possession of the 
property on the 23rd August, 1914, and the 
Article of Limitation which, in my opinion, 
is abplieable is Art. 142. -According to 
the findings of the Courts below Mathura. 
obtained possession on the 23rd August, 
1914, under the order of the Court. He 
did not obtain physical possession. The 
€ourts below found that he failed to obtain 
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such possession. He did not obtain cnjey- 
ment of the property. But if he obtained 
affective possession on the 23rd August, 
1914, the suit is within limitation. If he 
did not obtain effective possession the guit. 
is not within limitatibn, In support of 
the argument that he did not obtain effect- 
ive possession the learned Counsel for the 
appellants, who has argued the case with 
great skill, has laid stress upon a decision 
ofthe Full Bench of the Allahabad High 
Court in Jang Bahadur Singh v, Hanwant 
Singh (1) and also on the decision of & 
Bench of the Bombay High Oourt in 
Mahadeo Sakharam Parkar v. Janu N amiji 
Hatle(2). The decision of the Full Bench 
of the Bombay High Court appears to have 
been questioned ina subsequent decision 
of the Bombay High Court in Mahadevappa 
Dundappa Hampiholi v, Bhima Doddapa 
Maled (6). In the Bombay decision great 
stress was laid upon a distinction between 
symbolical possession and non-symbolica] 
possession. I am not disposed myself to 
found a decision upon a distinction 
between the delivery of possession which ig 
symbolical and the delivery of Possession 
which is non-symbolical, Ina very large 
number of instances it ig only possible to 
grant symbolical possession and the ques- 
tion, as it appears to me, has little to do 
with the distinction between what is 
symbolical and what is non-symbolical, 
The question is: Is the delivery effect. 
ive in the circumstances of each *par- 
ticular case? It is admitted that on the 
23rd August, 1914, Gulab Khan was 
in actual physical possession of this 6 
bighas 2biswas Sdiswansis and at that season 
of the year ploughing would ordinarily 
have taken place and 

would be standing * on 
Mathura had “obtained a 
the whole of the plots, 
have «been simple. 

physical possession 


the ground. If 
sale certificate for 
the matter would 
He d have taken 
over the ero S, COR- 
tinued to.tend them, could have’ derved 
them when they were ready and utilised 
the land afterwards ashe wished, but. his 
sale certificate only gave him a right to 
an unspecified moiety and it ig clear to má 
that at the time that possession Was givén in 
terms of hat sale certificate the Officer of the’ 
Court granting posbession had.no aufhoritye 
to delimit specific portions of the plots 
and award them to Mathura. In these 


(6) 66 Ind. Cas. 320; 46 B, 710; 24 Bom. L. R. 232 
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circumstances to my mind” the only sort 
of possession which could have been grant- 
ed was a constructive possession which 
would have enabled Mathura either to obtain 
partition ver the plots or to obtain a 
share of the profits,and° on my under- 
standing of what happened such possession 
was granted and that possession was effect- 
ive. L would, therefore, reply to the 
reference before us that the Article of 
Limitation governing the case would be 
Art. 142 and that date from which the 
began to run was the 23rd of August, 
1914. 

Hasan, J.—(March 12, 1928).—I have 
very little toadd. Two admitted facts are 
of outstanding importance. Mathura at 
the auction-sale obtained a right of 
ownership under the purchase to a one- 
half share in seven specified plots. This 
is first fact. The second fact is that the other 
half share in the plots has all along legally 
vested in the defendant-appellant Gulab 
Khan. Now, when Mathura proceeded to 
obtain possession of the property, which 
he acquired under the auction-sale, he 
took proceedings under O. XXI, r. 95, 
Oivil Procedure Code, and not under 
r. 96 of the same Order. The Oourt 
through its proper officer put him in posses- 
sioh ofthe purchased property under the 
game rule of procedure under which 
Mathura had applied. In my judgment 
that was the only procedure which eould 
reasonably and properly be availed of in 
the circumstances.of the case. On the date 
of the sale infavourof Mathura of the half 
share in the seven plots Gulab Khan was in 
possession of the entire area of those plots. 
This being so r. 96 was inapplicable. 
The difference between the tuo rules is 
esubstantial. Rule 95 clearly relates to 
cases where the delivery of possession in 
favour of & purchaser is to take place in 
respect of property in the occupancy of the 
judgment-debtor. In the present case, as I 
have just now said, the property in its 

“ entirety including the share purchased by 
e Mathura was in the occupancy of Gulab 
Khan. Rule 96, on the other harfd, applies 
to cages where the property sold is “in the 
occupancy of atenant or other person entitled 
to occupy the same." Therefore, onethe facts, 
of the case r. 95 wasinapplicable. Delivery 
*of possession’ under f. 95 may take place in 
two modes: one by putting the purchaser 
* in possession of the property “simply; and 
(2) if need be “by removing any person 
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who refuses to vacate the same", -In tho 
present case the second mode could not -be 
resorted to, the reason being that Gulab 
Khan being a co-sharer tb the extent of one- 
half was in lawful possession ofthe whole, 
per my et per tout, He, therefore, could not 
bs made to vacate the possession. I am 
unable to read in the rule words which’. 
would restrict its application only to cases 
where actual physical delivery of posses- 
sion is to be given to the purchaser of 
immoveable property. It seems to me that 
on general principle possession for the 
purposes of r, 95 must mean such possession, 
as the nature of the property is capable 
of. This is the juristic conception of the 
word “ possession” and I see no reason to 
make a departure therefrom for.the purpose 
of interpreting the rules of procedure as 
laid down in the Code. 
'Inow cometo the question as to which 
Article of the Indian Limitation Act is 
applicable to the suit out of which ‘this 
reference has arisen, So far as the nature 
of the. suit is disclosed by the allegations 
made in the plaint therecan be no two 
opinions that itis a suit for recovery of 
possession of immoveable property caused 
by dispossession of the plaintif. This 
being 80, prima facie the Article applicable 
is Art. 142 of the Indian Limitation Act; 
but it is argued on behalf of the appellants 
that, having regard to the finding that the 
auction-purchaser 
obtained in proceedings subsequent to 
the grant of certificate in his favour, 
did not amount to actual possession‘, in 
sense that Gulab Khan was not made 
to vacate the plots it should’ be held 
that the auction-purchaser never obtained 
possession and, therefore, there was no dis- 
possession within the meaning of Art. 142 
of the Indian Limitation Act. It seems to 
me that this argument begs the whole 
question at issue. It assumes that ‘‘posses- 
sion” in Art. 142 can mean nothing less than 
actual possession of one person by ousting 
another person who holds possession of a 
similar nature. Iam unable to accept this 
assumption as well-founded in law. Oourts 
in India are familiar with cases which may 
fall under Art.142, and yet there may not be 
possession actual and physical either on the 
part of the plaintiff or on the part of the 
‘trespasser. Two instances will suffice. Take 
the case of possession of a zemindar in an 
undivided mahal and possessian of a land- 
lord over any other immoveable property, 
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not zemindart property, in which. the 
.gemindar or the landlord is a co-sharer with 
,other persons and,the actual possession is 
a the hands: of a third party with the 
-consent of the entire body of the proprietors. 
I think in the state of law as administered 
„in. the Courts of British India it would 
‘amount almost toan absurdity to contend 
that the zemindar or the landlord, as the 
case may be, is not in possession of the 
immoveable property within the meaning 
of Art. 142 ofthe First Schedule of the 
Indian Limitation Act. Discontinuance and 
dispossession are equally very familiar 
incidents of immoveable property in ‘this 
country. Dispossession may properly ensue 
only by realising rent from persons in 
actual possession of the property of another 
or by merely obtaining attornment from 
such persons. lt séems to me equally 
absurd to contend that such realisation of 
rent or attornment is not dispossession of 
theother within the meaning of Art. 142 
"of the First Schedule of the: Limitation 
.Aet. The word used in Art. 142 is “posses- 
sion.” It should not be read to connote 
‘occupation’ or ‘detention’ merely. It will be 
'agreed that it certainly inoludes constructive 
possession. As was observed by -Romilly, 
M. R., in Lake v. Dean (7), "there is perhaps 
nolegal conception more open to a variety 
of meanings than possession." Similar 
observations were made in Lyell v. Kinnedy 
(8). Lam, therefore, of opinion that the word 
“possession” in Art. 142 of the First 
Schedule of the Limitation Act should be 
‘given the meaning which that word can 
reasonably bear in relation to the nature of 
the property to which it is sought to be 
applied. The opinion that the word 
“possession” generally means possession, as 


the nature of the property is capable of, was ` 


expressed in the decision of the House of 


Lords in the case of Lord Advocate v.. 


“Young (9). Asregardsthe cases which the 
learned Counsel for the appellant has 
quoted before us I need say no more than 
what the Hon'ble the Chief Judge has said. 
To my mind the reference can best be 
“answered on the lines on which I have tried 
to answer it Generally my answer, there- 
fore, to the reference is that the suit out of 
whieh this reference has arisen is not barred 
by limitation and is governed by Art. 142 


PEU (1860) 28 Beav. 607; 54 E. R. 499; 126 R. R. 264, 
(8) (1887) 18°Q. B. D. 796." 
A. 0. 544. 


(9) (1887) 12 
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^ the . First Schedule of the Limitation 


et. . ^. 
` Misra, J. (March 12, 1928),—I am in full 
agreement with the judgment just delivered 
by my brother Mr. Justice Hasan? The twa 
points which havs been referred to us are ag 
follows:— 

*(1) Whether the delivery of possession 
by means of beat of drum under O, XXI, 
r. 95 of the Code of Civil Procedure to an 
auction-purchaser who has purchased a 
share in a property so sold, can be cone 
sidered to be a valid and effective delivery 
of possession sufficient to give to the 
auction-purchaser a fresh start for limita- 
tion. 
` (2 Whether Art. 144 of the Indian 
Limitation Act would be applicable ina 
case where the auction-purchaser of onlya 
share in a certain property sues for recovery 
of possession on the ground that the has not 
obtained actual possession and if so, whether 
the possession of the judgment-debtor who 
has remained in actual possession in spite of 
the forma] delivery of possession, through 
Court, should be deemed to have become 
&dverse only from the date of such formal 
delivery." 

As to the first point I am clearly of opin- 
ion that'in a cage where an auction-purcha- 
ger has purchased a share in a property seld, 
and thereby becomes & co-sharer with other 
persone, the only way of his getting & valid 
and effective delivery of possession sufficient 
to give him a fresh start for limitation is by 
getting delivery under O. X XT, r. 95 ef the 
Oode of Civil Procedure as was obtained in 
thia case. | 
` From the facts already given it is.clear 
that when Mathura purchased half the 
share in the plots in dispute the appellant 
Gulab Khan was in possession of these plotge 
in entirety and it was not possible for 
Mathura to have ousted him from possession 
of those plots. The only thing to which he 
was, entitled was aright to possess those 
plots jointly with Gulab Khan to the extent 
of one-half. This right he may have enforced * 
either by partition or by a suit for profits.. 
In order fo ,vest him with such a right the 
possession which was delivered to him in 
the present case under O. XXI, r. 95 Was, ih 

my opinion, an effective delivery of pósses- 

Bion. To meet syech cases the Legislatusa 
has expressly provided in ©. XX], r. 35, 
that where a decree is for the joint posses- 
sion of immoveable prope»ty such possession 


‘is to be delivered by affixing a copy of the 


. e 
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warrant in some conspicuous place on the 
property and proclaiming by beat of drum, 
or other customary mode, at some convenient 
place, the, substance of the decree. The 
difficulty is that nosuch provision has been 
made in the case of auction-purchasers. 
The rule relating to auction-purchasers ig 
contained in O. XXI, r. 95 andit appears 
to mé that where the judgment-debtor is in 
possession of the property and the auction- 
purchaser has purchased only & share in 
that property theonly way in which he can 
Obtain possession is by.the way indicated 
by.thé Legislature in O. XXI, r. 35, just now 
referred to. I am, therefore, of opinion that 
the possession delivered in the present case 
as a valid and effective delivery of posses- 
sion and amounted to the dispossession of 
the judgment debtor Gulab Khan to the 
extent of half the share in the plots in 
dispute. 
. As to the second question which relates to 
the applicability or otherwise of Art. 144 of 
the Indian Limitation Act to a ease like tha 
óne which we have at present before us, I 
am in entire agreement with my learned 
brother Mr. Justice Hasan that in a case like 
the present the Article which would clearly 
apply would be Art. 142 and not Art. 144. If 
tha delivery of possession such as was 
effected in the present ease was a sufficient 
éffective delivery of possession to the decree- 
holder and would amount to & dispossession 
of the judgment-debtor, Article 142 would 
bé tke only Article which could be con- 
sidered to be applicable in the case, In 
such a case the period of limitation for the 
auction-purchaser commences from the date 
When he would take possession through 
Court and:he would be justifiably entitled to 
treat his not actually getting possession sub- 
‘sequently as dispossestion.{ am, therefore, 
in entire agreement with the’ way how the 
reference has been answered by my two 
learned brothers. I would also answer 
it in the same way and hold thats the 
. ,suit in "the present case was quite within 
, limitation. 
By the Court.—The referente is an- 
gwered accordingly, e 


The following judgment was deliwered by, 
Mr. Justice Misra on receipt of the opinion 
sf the Full Bench. 


Misra, J.— (March 19, 1928.)—The facts 
of the case are sufficiently stated in my 
. Order of referehce, dated the 4th November, 
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1927, The answer given by the Fall Bench 
to the principal point referred to in the casé 
is that the suit is withine limitation, There 
is no other pointinvolved ‘in the appeal. 
The appeal, therefore, fails and is dismissed 
with costs. x 


ANA Appeal dismissed, . 


eee al 


NAGPUR JUDICIAL COMMIS- 


"UR . SIONER'S COURT. 


Civi, Revision No. 471 oF 1927, 
February 28,1928. 

, Present:—Mr. Findlay, J. C. 

JHANAKLAL--DEFENDANT—APPLIOANT 

versus |. 

GULABOHAND AND ANOTHER—PLAINTIFFS 

; —NoN-APPLICANTS. 

, Limitation Act (IX of 1908), ss. 8,4, 19—Acknowe 
ledgment—Limitation expiring during vacation—~ 
Acknowledgment after expiry of period: but before re- 
opening of Court, validity of. 

. Anacknowledgment made after the expiry of the 
period of limitation as prescribed in Sch.l of the 

Limitation Act, but within the extended period 
‘contemplated by 8.4 ofthe Limitation Act is suffici- 
ent to save limitation and afford a fresh starting point. 

Dealings bétween the plaintiff and the defendant 
ceased on 3rd June, 1921. The defendant executed 
an acknowledgment on 13th June, 1924. The Courts 
were closed until the 16th June : 

Held, that the acknowledgment was effective and 
sufficient to afford a fresh starting point for limita- 
tion. 

Application for revision of an ordér of 
the Judge, Small Cause Court, Seoni, dated 
the 26th November, 1927, in Oivil Suit No. 
57 of 1927. . . 

Mr. S. C. Dutta Chaudhari, for the Appli- 

cant. 
. ORDER.—In this case the  dealinga 
between the parties had admittedly ceased 
on 3rd June, 1921. On 13th June, 1924, 
that is, over three years later, the defend- 
ant-applicant executed a sarkat admitting 
liability. The Civil Court vacation extend- 
ed until 16th of June, 1927, and it is urged 
on behalf of the present applicant, on the 
strength of the decision in Ba? Hemkore v. 
Masamalli (1) that the. acknowledgment 
having been executed after the three years 
had expired, the suit was barred. 

* The only question for decision, therefore, 
is whether this acknowledgment can be 
said to have been executed .before the 


(1) 26 B. 782; 4 Bom. L. R. 608.” - ae 
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expiration of the period prescribed for the 
suit. Admittedly, if the acknowledgment 
had been signed jefore the 3rd of June, 
1924, the suit could have been filed on the 
l6th of June, 1924. Now s.3 of the Limi- 
tation Act 
thereof applicable subject to the 
"provisions contained in ss. 4 to 25. Section 
4 similarly makes allowance for the inter- 
vention of the vacation ofa Court. In my 
opinion, therefore, the effect of ss. 3and 4 
is to extend the period prescribed for any 
puit in Sch. I in the special circum- 
stauces contemplated bys. 4. In those cir- 
cumstances, I am of opinion, with all 
deference tə the learned Ohief Justice, who 
decided the case of Bai Hemkore v. Masa- 
malli (1) quoted above thatthe present 
acknowledgment must be held to have 
been made within the period prescribed 
by limitation for the suit we are 
considering, for that period, in reality, 
amounted to not merely three years, but 
three years plus the unexpired portion of 
the ‘vacation. In those circumstances, I 
am of opinion that the suit was not barred, 
the acknowledgment having been given 
within the prescribed time for limitation 
as laid down in s. 19 of the Limitation Act 
read with ss. 3 and 4 idem. The contrary 
view, in my opinion, introduces a grave 
aùomaly because, in an ordinary case, an 
acknowledgment of the kind contemplated 
“by 8.19 0f the Limitation Act sets up a 
fresh period of limitation, if it is given 
before the period prescribed for the suit 
expires, If; under another provision of the 
Limitation Act, as is the case here, the 
period of limitation can be extended, it 
would seem, both proper and reasonable, 
that neither debtor nor creditor should be 
deprived of the benefit granted by s. 19 
of the Limitation Act. The benefit granted 
to the creditor is, of course, obvious, but, 
even in the case of a debtor, it is often 
advantageous to be able to grant a fresh 
ackaowledgment and so stave off the early 
ee of the suit impending against 

im. . 

These findings govern the application 
Which is dismissed. The applicant must 
bear the non-applicants’ costs. Costs in 
the lower Court as already ordered. 

G. X. D, Application dismissed. 
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OUDH CHIEF COURT. 
SECOND EXECUTION or DECREE APPEAL Nb. 
* 24 or 1927. 
December 22, 1927. 
Present:—Sir Louis Stuart, KT., Chief 
Judge, and Mr.,Justice Raza. : 
Syed IRSHAD AHMAD—PLAINTIFF— ` 
APPELLANT 
versus 
Musammat SAIDUNNISA AND ANOTHER 
—DEFENDsNrs—RESPONDENTS. 
Limitation Act (IX of 1008), Sch. I, Art. 182— 
Mortgage-suit— Decree directing redemption at any time 


—No power to sell on default— Limitation for execution 
of decree, 

A decree for redemption passed before 1908, 
merely stated that if the mortgagors paid a specified 
sum atany time to the mortgagees, the latter should 
restore the mortgaged property and there was no 
provision in the decree for sale of the property on 
default of payment on any fixed date, One of the 
parties applied for redemption in 1926: 
~ Held, that the decree could only be treated as one 
under s. 375 of the Civil Procedure Code of 18&2, 
that the period of limitation for execution: of the 
same was governed by Art. 182 of Sch. I of the 
Limitation Act, and that the application was, con- 
sequently; time-barred. 


Second appeal against 
Third Additional District Judge, Lucknow, 
a aa ani LM. reversing that 
of the Sub-Judge, Mohanlalganj Luck 
dated the iih August, 1996...) A 

essrs, Niamat Ullah and Rauf Ahma 
for the Appellant. 4 á 
Mr. Hyder Husein, for the Respondents. 


, JUDGMENT,—The question raised 
in this second appeal can only be decided 
after examination of the facts, We have 
it that in the year 1905 Iltafat Ahmad 

Maqbul Ahmad, and Naushad Ahmad and 
Qabul Ahmad instituted a suit for redemp- 
tion ofa certain mortgage against Saidun- 
nisa and Irshad Ahmad. At that time, the 
procedure in respect of mortgage suits wag* 
governed by «the provisions of certain 
sections of Act IV of 1882. The parties 
entered into anamicable arrangement and 
a degree was passed giving effect to the 
terms of that arrangement, 
Stated that if the plaintiffs, who represents 
.ed the mortgagors, paid Rs, 
time to the defendants the representatives 
of the mortgagees, the defendants, were te 
restore to thenr the possession of, the 
mortgaged property. That was all Tha 
facts are somewhat peculiar. Irshad 
Ahmad, ss has beet stated, was* there" 
representing the mortgagees. He was then 
a minor, He was nota party to the coma 
‘promise, Now it is this -very Irahad 


an order of the 


The: decree , 
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78 
‘Ahmad who is applying to redeem the 
property claiming that he is the representa- 
tive of one of the mortgagors. In 1926 he 
applied to pay the money into Court and 
to redeem the property as against Saidun- 
nisa. The lower Appellate Court has dis- 
missed his application and he appeals 
here. The first question which we have to 
decide is what is the nature of the decree 
of which execution is sought. The first 
outstanding fact, which shows that it is 
not a decree under s. 92 of Act IV of 1882 
isthat it gives no authority to the mort- 
gagee to sell the property if the payment 
is not made on or before due date by the 
mortgagor. The second fact is that no 
date is fixed. Asit is thus not a decree 
unders. 92 if can only be treated as a 
decree passed under the provisions of 
8.375 of Act XIV of 1882. As it is such 
a decree, we have to find the period of 
limitation. The period of limitation is 
clearly the period provided by Art. 182 of ` 
tho First Schedule of the Limitation Act 
(LX of 1908), As such the application is 
time-barred. We, therefore, dismiss this 
appeal with costa. 
ANA Appeal diemissed. 


. . pini 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

* Orvir Revision No, 315 or 1927, 
February 8, 1928. 
Present:—Mr. Findlay, J. C. 
RAMOHANDRA JAIRAM PANDE— 
DEFENDANT No. l—ÀPPLIOANT 


< versus 
PURSHOTTAM ANANDRAO JOSHI— 
PraINTFF AND ANOTSER—DgFaNDanT No, 2— 
'  Non-ApPLicaNnts, 


Procedure Code (Act V of 1908), s, 115— 


Civil 
i when 


Preliminary jfinding—Revision—Interferene, 
justifiable—Mistake of law, whether good ground. 

An erroneous view of law taken by the lower 
Oourtis per seno reason for interference by way of 
revision. ; 

Chhajju Ram v. Neki (2) and Ganesh Prasad v. 
Rewa}Bai (3), followed. , . 

I&ésextremely undesirable that, whenever any-of 
the, lower Courts gives aprelmminary decision, which 
a party to the suit concerned considers jan erroneous 


'edecision in law, recourse should be had to the 


Revisional Court, except* under very exceptional, 
cirourtstances, as it is open to the party aggrieved 


. to contest the finding in appeal when the final decision 


of the suit is arrived at. — — 
Applicatign for revision of anorder of the 


- First Olass Second Sub-Judge, Nagpur, 


RAMOHANDRA JAIRAM PANDE v. PURSHOTTAM ANANDRAO JOSHI. 


110 I. 0. 1928 


dated Ist August, 1927, in Civil Suit No. 38 
of 1926. 

Messrs. W. R. Puranik and A. D. 
Mande, ior the Applicant. 

Bir B. K, Bose, KT., and Mr. K. V. Deoskar, 
for the Non-Applicants. f 

ORDER.—The defendant No. 1 appli; 
cant has come up to this Courton révision" 
against an order of the Second Subordinate 
Judge, First Olass, dated lst August, 1927, 
in Civil Suit No. 3801 1926. - Certain pre~ 
liminary pleas were taken in the suit, one 
being whether the plaintiff, who was not in 
existenceon 4th March, 1913, when the mort- 
gage-deed was executed, can challenge its 
validity by the - present suit. The- Subor- 
dinate Judge, after considering the law as 
laid down in several decisions of thé 
Allahabad High Court as well asin Moti vi 
Kanhya (1) was of opinion that; in the 
circumstances of this case, the suit did lis. 


On the application for revision coming 
on for hearing, Counsel for the nons 
applicants has urged that, even if the lower 
Court has taken an erroneous viéw of law 
on the somewhat difficult question involved, 
that is per se noreason forinterference by 
way ofrevision: cf. Chhajju Ram v. Nekt 
(2 and Ganesh Prasad v. Rewa Bai (3). I 
amof opinion that this objection must 
succeed and that the present application 
should not be entertained on the merits. 

It has been urged on behalf of the appli- 
cant that the present revision application. is 
a competent one and that the parties would 
all be saved from such further trouble if 
this Court were to entertain the present 
application at the present stage. I am 
unable, however, to accept this contention. 
It is extremely undesirable that, whenever 
any of the lower Courts gives a preliminary 
decision, which a party to the suit con- 
cerned considers an erroneous decision in 
law, recourse should be had to this Court 
by way of revision except under yery 
exceptional circumstances, No such exe 
ceptional circumstances seem to me to 
exist in the present case. When the final 
decision of the suit is arrived at, it will 
be -open tothe present applicant to contest 
the finding by which he at present feels 


(1) 4 Ind. Ons. 797; 5 N. L. R. 181. i 

(2) 72 Ind. Oas. 566; 3 Lah. 127; 30 M. L. T. 295; 26 
O. W. N. 697;41 P. L, R. 1922; 3 P. L. 1, 435; A. LR. 
1922 P. ©. 112; 16 L. W. 37; 17 P. W. R, 1922; 43 M, L. 
J. 332; 24 Bom. L. R. 1228; 4 U, P. Le R. (P, O.) 99; 34 
O. L. J. 459; 49 I. A. 144 (P. O.) ; 

(3) 41 Ind. Cas. 883; 13 N. L. R 116, 
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aggrieved. cf. s. 105 of the Civil Procedure 
Code. That this Court will interfere in 
exceptional circufmstances, even on an 
application like the present one where a, 
wrong jurisdiction has been exercised, or 
there has been a failure to exercise & proper 
“jurisdiction, or where the Court has acted 
illegally or with material irregularity, is 
undoubtedly true, butI do not think any 
of these data can be properly postulated 
of the present case, and the mere con- 
sideration of expediency, 3. e., that, if the 
applicant should succeed in thisapplication, 
the suitin the lower Court would come to 
an end, is, in my opinion, not a sufficient 
reason for my entertaining the present 
application on the merits. The objection 
raised by the non-applicants, therefore, 
succeeds and the present application is 
dismissed. The applicant must bear the 
non-applicante' costs.. I fix Rs. 10 as 
Pleader's fees, , 
G. A. Application dismissed. - 


—— 


OUDE CHIEF COURT. 
EXECUTION OF DEO&EB APPEAL No. 58 oF 


1927. l 
February 3, 1928. 
Present :—Mr. Justice Pullan 
and Mr. Justice Hasan. 
BANSI DHAR—Dzorsn-HoLpEg— 
, APPELLANT 
versus 
JAGMOHAN DAS AND ANOTBEE— 
JUDGMENT-DEBTORS— RESPONDENTS, 

Res judicata—Suit by puisne mortgagee—Inquiry 
into existence of prior incumbrance—Issue rais- 
ed but mot pressed—Application to have prior 
mortgage entered in sale proclamation—Res judicata 
—Directly and substantially in issue. 

According to the rules of procedure the prior 
mértgages isnot a necessary party to a suit bya 
puisne mortgages afid an issue directed towards 
the inquiry into the existence or validity of aclaim 
ona prior mortgage cannot be treated as an issue 
directly and substantially arising in the suit. [p. 
80, col. 2.) 


Sivagami Achi v. Subrahmania Ayyar (1), referred 


' to. . 

. A prior mortgage who was made a party to a 
suit by a puisne mortgagee set up his prior mort- 
gage in his written statement add an issue wás 
raised for making an inquiry as to the existence’ 
ofthe prior mortgage. At a subsequent stage of 
‘the proceedings the issue was struck. off on the 
ground thatthe prior mortgagee did not press for 
inquiry in respect of his mortgage and a decree for 
pale was‘ passed without any reference tothe prior 
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mortgage. At the time of settlement of the sgle 
proclamation the prior mortgages applied for an 
entry of his mortgage to be made in ihe procla- 
mation: 

Held, that the matter was not res fudicata and 
there was no bar to tha prior mortgage being shown 
jn the proclamation. [p. 81, aol. 2.] 


Appeal againstan order of the Addi- 
tional District Judge, Lucknow, dated the 
22nd August, 1927, affirming that of the 
Subordinate Judge, Lucknow, dated the 31st 
January, 1927. 

Messrs, Niomat Ullah, Bhawani Shankar 
m Hakimuddin Siddigi, for the Appel- 

ant. 

Messrs. Ali Zaheer, Daya Kishan Seth 
and S. M. Ahmad, for the Respondents. 


JUDGMENT.—This isan appeal from 
the order of the Third Additional District 
Judge of Lucknow, dated the 22nd of 
August, 1927, in proceedings relating to 
the execution of a decree. By the order 
under appeal the order of the Court of first 
instance was affirmed. ; 

The facts are as follows: — . 

Thevilage of Agilpur, Pargana Luck- 
now, was owned by one Lala Behari La], 
On the 3rd of January, 1913, Lala Behari 
Lal transferred the village just now men- 
tioned by way of a usufruetuary mortgage 
to LalaJagmohan Das respondent for & 
consideration of Rs, 20,000. In pursuance 
of the mortgage, it is agreed, the mort- 
gagee entered into the possession of the 
village of Agilpur. On the 12th of Octo- 
ber, 1914, Lala Behari Lal borrowed ssum 
of Rs, 2,000 from Bansidhar appellant and 
hypothecated the village of Aqilpur by way 
of security for payment of the loan. On 
the 17th of April, 1915, Lala Behazi Lel 
sold the village of Agilpur to one Lala 
Indar Prasad. The bulk of the purchase, 
money was directed to be paid by tha 
vendee to Lala Jagmohan Das in satisfac- 
tion ofthe mortgage of the 3rd of January, 
1913,*but was not so paid. Lala Jag- 
moh&n Das and Lala Indar Prasad are bro. 
thers. Ona partition of the family proe . 
perty in the year 1918 the interest which . 
Lala Indar Prasad had acquired in the 
village of Aqgilpur under the sale of the 
17th of April, 1915, was allotted tb thé 
share of Lala Jagmohan Das and from‘that 
period of time the mortgagee's interest 
under the mortgage of the 3rd of January,» 
1913; and the equity of redemption came 
id be vested in Lala Jagmohan Das. In 
the year1922 Lala Bansidhar brought a 
guit for the recovery of the mortgage - 


. ihat ne appeal lay and in support o 
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' money due to him under the bond of the 
léth of: October, 1914, and the relief for 
which prayer was made in „that suit was 
the eale of the village of Aqilpur. Lala 
Jagmohan Dasand Lala Behari Lal were 
impleaded as defendants. In the plaint 
Lala Bansidhar altogether omitted to make 
any reference to the mortgage of the 3rd 
of January; 1913. Lala Jagmohan Das in 
his written statement disclosed the mort- 
gage. In this state of pleading an issue 
was framed by the Court for the purpose 
of making an inquiry as to the existence 
of the mortgage of the 3rd of January, 
1913. At a subsequent stage of the pro- 
ceedings the issue was struck off on the 
ground that Lala J agmohan Das did not 
desire to press for aninquiry in respect of 
his mortgage just now mentioned. The 
‘result was that a decree for sale of the 
village of Aqilpur was passed in favour of 
Lala Bansidhar. 

Naturally in’ the circumstances mention- 
ed above the decree directed the sale of the 
property without mentioning either that 
the sale was to be free from incumbrance 
or that it was to be subject to an incum- 
brance. When in execution proceedings 
of this decree a sale proclamation came to 

«be prepared as requiréd by r. 66 of O; XXI, 
‘of the Code of Civil Procedure, Lala Jag- 
mohan Das applied to the Court geized of 
those proceedings for an entry of the mort- 
‘gage ofthe 3rd of January, 1913, to be 
made in the sale proclamation. The dec- 
ree-holder, Lala Bansidhar, resisted this 
applieation but the Courts below have 
‘passed an orderin favour of Lala Jag- 
mohan Das directing that the mortgage of 
the 3rd of January, 1913, be entered in the 
gale proclamation. 1t is against this order 

e that the present appeal has been preferred 
‘py Lala Bansidhar. : 

At the hearing of the appeal a prelimi- 
nary objection was raised by the learned 
Counsel for the respondent to the p 
e 

objection reliance was placed upon a Full 


* Bench decision of the High Court at Mad- 


vagin the case of Sivagami Achi*v. Subrah- 
mania Ayyar (1). But having regard to 
the, fact that we have heard the appeal 
.on its merits and come to the conclusion 
that it fails we refrain to express any opin- 
* ion on the question Taised in 
ary objection. | A 


(1) 27 M. 259; M M. Ta, J. 97 (F. 5). 
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In support of the appeal two’ points 
were urged: (1) that the inquiry into the 
claim of Lala Jagmohan Das to have the 
mortgage of the 3rd of' January, 1913, en- 
tered in the gale proclamation as a prior 
incumbrance was barred by the rule of 
res judicata having regard to what had 
transpired before thepassing of the decs 
ree, and (2) that the mortgage of the 3rd 
of January, 1913, was extinguished by rea- 
son of the allotment of the village of 
Aqilpur tothe share of Lala Jagmohan 
Das atthe partition ofthe family property 
in the year1916. i 

We are of opinion that there is no sub- 
stance in either of the two grounds. It 
appears tous that the conduct of Lala 
Jagmohan Das in withdrawing the issue 
which was raised in the suit amounted to 
no more than an abandonment of a plea 
which was wholly foreign to the substance 
of the suit. We cannot construe that act 
of Lala Jagmohan Das as an abandonment 
of his rights if he had any under the mort- 
gage of the 3rd of January. 1913. That 
the plea bearing on that mortgage was 
wholly unnecessary for the proper decision 
of that suit is clearfrom the factthat the 
suit was brought by the subsequent morte 
gagee. According to the rules of procedure 
the prior mortgagee was not a necessary 
party tothe suit andan issue directed to- 
wards the inquiry into the existence or 
validity ofa claim on a prior mortgage 
cannot in the cireumstances be treated as 
an issue directly and substantially arising 
in the suit. The latest pronouncement of 
their Lordships of the Judicial Oommittee 
on the point of view which we have just 
now expressed isto be found in Radha 
Kishun v. Khurshed Hossein (2). 

Jn support of the second ground three 
circumstances are relied upon for the pur- 
pose of showing that Lala Jagmohan Das 
did not intend to keep alive the incume 
brance of the 3rd of January, 1913, Those 
circumstances are: (l)e the act of Lala 
Jagmohan Das in withdrawing the issue, 
to which reference has been made in the 
preceding portion of this judgment; (2) 
the entry of his name as a proprietor and 
not as mortgagee also in the khewat of the 
village for the year 1923-24, and (3) his 
statement contained in a security bond 


(2) 55 Ind. Cas. 959; 47 I. A. ll; 18 A. L, J. 401; 
(1990) M. W. N. 308; 38 M. L. J, 424; 11 L. W. 518; 22 
Bom. L.R. 557; 47 C. 662; 26 M, LL Te 425; 25 O. W, 
N, 417 (P. C). 
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which’ he executed in 1923 to the effect 
that he was the proprietor of the village of 
Aqilpur. : 

As to the precise proposition of law bear- 
ing on the subject of merger, it is not 
necessary for us to enter into any elaborate 
discussion. We have had to state it on 
It will suffice to refer 
to two cases, Darshan Singh v. Arjun 
Singh (3) and Hanwant Ram v. Ram Harakh 
(4. The last mentioned case was decided 
by this Bench. According.to.the view of 
law expressed in the above Gasés the ques- 
tion must be decided in favour of Lala 
Jagmohan Das unless the appellant suc- 
ceeds in showing thatit was not for the 
benefit of Lala Jagmohan Das to keep the 
mortgage of the 3rd of January, 1913, alive. 
Now the three circumstances referred to 
above donot lead to any such conclusion. 
As to the first, it is enough to say that in 
no Manner it indicates Lala Jagmohan Das's 
intention to abandon his rights under the 
mortgage of the 3rd of January, 1913. The 
abandonment of the issue which had arisen 
in the suit does not, in our opinion, as we 
have already said, amount to an abandon- 
ment ofrights. As to the second circum- 
stanca, the entry in the khewat does not 
show any intention of Lala Jagmohan Das 
in respect ofthe mortgage of the 3rd of 
January, 1913. The entry is correct so far 
83 it goes but the absence ofan entry in 
the same register to the effect that Lala 
Jagmohan Das was also a mortgagee in 
possession cannot by any stretch of imagi- 


- nation lead to an inference of Jagmohan 


Das's intention to extinguish his rights 
under the mortgage in question. The third 
Circumstance is equally of no consequence 
whatsoever. The security bond merely de- 


‘scribes the proprietary interest of Lala 


Jagmohan Das in the village of Agilpur. 
lt dogs not disclose one way or the other 
as to what his intentions were in respect 
$ his mortgagee's interest in the same vil- 
age. 

Bafore we take leave of this case we may 
mention that the question which has at 
present arisen relates merely tothe pre 
paration of the sale proclamation and is 
as to whether .in that proclamation the 
‘mortgage of the 3rd of January, 1913, 
Bhould or should not bé shown as a 


(3) 98 Ind. Oas. 28;. 3 O. W. N. 741; A.I, R, 1926 


" Dudh 608; 1 Luck, 560, 


5 (4) 103 Ind. Oas, 802; 1 L'ack, Oas, 277; A, T, R. 1927 
vir aay i b 


§ 
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prior incumbrance. We think thatit has 
rightly been held by the Court below that 
there is no „bar to its being so Shown and 
that itshould be shown. This is the only 
effect of the order under appealand of our 
order, . P 

Tae appeal fails and is dismissed with 
costs, 


G, H. Appeal dismissed, 


——MÀÀ 


LAHORE HIGH COURT. 
First Civin APPEAL No. 1004 or 1927, 
February 29, 1928. 

Present :—Mr. Justice Bhide and Mr. Justice 

' Tek Ohand. 
ATMA RAM-DEFENDANT— APPELLANT 
versus 
SURJAN AND oTHSRS—PLAINTIFFS— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss 58, 67— 
Usufructuary mortgage, essentials of. 

The essential feature of a purely usufructuary 
mortgage is that the mortgagee cannot sue for the 
payment ofhis debt but is only entitled to remain 
in possession of the mortgaged property till the 
principal and interest are defrayed according to the 
terms of the agreement. 

Subbalakshimi Ammal v. Ramalinga Chetty (1), 


referred to. . 

First appeal from an order of the 
Senior Sub-Judge, Rohtak, dated the 14th 
December, 1926. 

Messrs, Shamair Chand and Qabul Chand, 
for the Appellant. ° 

Mr, Bishan Narain for Mr. Gopal Chand, 
for the Respondents. 

JUDGMENT. -—This appeal arises out 
of a suit for redemption of a mortgage. On 
the 27th of February 1925, a preliminary 
decree was passed directing the plaintiff tg 
pay to the mortgagees a certain sum with- 
in six months and declaring that in case of 
default the plaintiff shallbe debarred from 
allrights to redeem the land in dispute. 
The plaintiff having failed to spay the 
amount accordingly an application was 
made by the mortgagees on the 30th of 
March, 19260, under O. XXXIV, 7, 8 (2), 
Civil Procedure Code, praying for a final 
decree debarring the plaintiff from rédeere 
ing thedand. To this application a ‘prelis 
minary objection was raised on behalf of 
the plaintiff that the Plaintiff could,not be 
debarred from redeeming the land as the 
mortgage was a ‘usufructuary' one, It 
was contended on his behalf.tkaf the pre« 


. 
a 


g 
liminary decree passed was mot in accord- 
aneo with law and that according to the 
provisions of r. 7, as well as r.8, of O. 
XXXIV, no decree declaring that the 
plaintiff skall be debarred, from redeeming 
thee land could be pasged in the case of such 
amortgage. This contention was upheld 
by the learned Senior Subordinate Judge 
and the application was dismissed. From 
oe dE the present appeal has been 

ed. 

A preliminary point was raised that no 
appeal is competent, the order in question 
not being included in the appealable orders 
specified in O. XLIII, Civil Procedure Code. 
On behalf of the appellant reliance was 
placed.on Subbalakshimi Ammal y. Rama- 
linga Chetty (1) in which it was held that 
an appeal lies from an order refusing to 
pass a final decree under O. XXXIV, r.5, it 
was argued that on the analogy of that rul- 
ing an appeal will lie in the present case 
also inasmuch as thelearned Senior Subor- 
dinate Judge has refused to pass a final 
decree and there has thus been a finalad- 
judication of the matters in dispute be- 
tween the parties. But the facts of the pre- 
sent case are distinguishable to some ex- 
tentinasmuch asthe learned Senior Subor- 
dinate Judge has merely refused to pass a 
final decree in terms of the preliminary 
decree. Heleftit open to the mortgagee 
to file another applieation under O. XXXIV, 
r. 8 (2), Civil Procedure Code, for a final 
decree in some other form according tolaw. 
The point isnot free from doubt, and we 
do notthink it necessary to express any 
definite opinion on it, as the appellant has 
also put inanapplication for revision and 
it is clear that an application for revision, 
at any rate, would be competent as the 
elearned Senior Subordinate Judge has fail- 
ed to exercise jurisdiction vested in him by 
law. 

On the merits, it was argued thgt the 
order under appeal was clearly wrong in- 
asmuch.as the mortgage in this case was 

' nota 'usufruetuary 'one. It appears that 
e tho mortgage charge was created by two 
different mortgage-deeds, The first deed 
was dated the 10th of June,:1896, and by 
virtue of ittheland in dispute was mort- 
gaged for Rs.200. The profits of the lend 
‘wera taken to be equal to interest on 
° Rs, 100, while the balance was to carry in- 
terest at Re. 1-9-0 per cent. per mensem, 


(1) 48 Ind, Cas. 208; 42 M, 52; (1918) M. W, N, 
793; 35 M, L. J, 662; 8 L, W, 526; 24 M. L, T, 486, 


. 
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The mortgage was with possession and the 
mertgagor was at liberty to redeem the 
land by paying the principal and interest 
in the beginning of any year. The second 
mortgage-deed, dated the 5th of May, 1897, 
created a further charge of Rs. 65 on the 
same land. Out of this additional charge, 
only a sum of Rs. 50 carried interest at’ 
Re. 1-9-0 per cent. per mensem. The 
amount of the further charge was payable 
by Katak 1964 and in case of default the 
mortgagee was entitled to realize the same 
by a sala of the mortgaged property as well 
as other property belonging to the mort- 
gagor. It wil thus appear that the mort- 
gagee was not left to realise the mortgage 
charge merely from therent and profits of 
the mortgaged land. The definition of 
usufructuary mortgage as given ins. 58 of 
the Transfer of Property Act runs as fol- 
lows :— 

" Wherethe mortgagor delivers posses- 
sion of the mortgaged property to the 
mortgagee, and authorizes him to retain 
such possession until payment of the mort- 
gage money,and to receive the rents and 
profits accruing from the property and to 
appropriate them in lieu of interest, or in 
payment of the mortgage money, or partly 
in lieu of interest and partly in payment 
of the mortgage money, the transaction is 
called an usufructuary mortgage.” It will 
appear from s. 67of the same Act that an 
usuiructuary mortgagee is not entitled to 
institute a suit for foreclosure or sale, The, 
essential feature of a purely ‘ usufructuary ' 
mortgage would thus appear to be that 
the mortgagee cannot sue for the payment 
of his debt, but is only entitled to remain 
in possessicn of the mortgaged property till 
the principal and interest are defrayed ac- 
cordingto the terms of the agreement [cf. 
Soman Mull v. Kanh Chund (2), Ghose's Law 
of Mortgage in India, Vol. I, page 99]. 

In the present case the mortgage was 
clearly not a purely ‘ gsufructuary ' One 
inasmuch asthe mortgagee had a right of 
sale in respect of the mortgaged property, 
at least with reference to the further charge 
created by the second deed. The mortgage 
was thus of a mixed or anomalous charact- 
er referred to in s. 98 6fethe Transfer of 
Property Act. Consequently the provisions 
of rr. 7.and 8 of O. XXXIV, Oivil Proce- 
dure Oode, were no bar tothe passing of a 
decree debarring the plaintiff from redeem 
ing the land, : 5 

(2) 15 P, R, 1876, 
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We accordingly accept the revision with 
costs, set aside the order of the learned 
Senior Subordinate Judge, and remand the 
application for disposalon the merits. 

R. L. Revision accepted. 


OUDH CHIEF COURT. 
FULL BENCH. i 
ExgoUTION or DRORER APPEAL No. 23 or 1927, 
: December 17, 1927. 
Present: —Sir Louis Stuart, Kr., Ohief 
Judge, Mr. Justice Hasan and Mr. Justice 


Misra. 
GAYA BAKHSH SINGH AND ANOTRER 
— APPELLANTS 


versus 
KUAR RAJENDRA BAHADUR SINGH 
' RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, 
0. XXI, r.95—Order relating to delivery of possession 
to decree-holder purchaser, whether falls within s8. 4?, 
Civil Procedure Code—Decree-holder purchaser, 
whether ‘party'—Appeal. 

An order passed on an application made under 
the provisions of r.95 of O. KAI of the Code of 
Civil Procedure against a judgment-debtor in favour 

' of the auction-purchaser, who was also a decree- 
holder, is not an order under s, 47 of the Gode and is 


not appealable. [p. 88, col. Y. 
Bhagwati v. Banwari Lal (2), Hargovind F'ulchand 
v. Bhudar Raoji (8) and Abdul Gani v. Raja Ram 


(4), followed. 
Kailash Chandra Tarafdar v. Gopal Chandra 


Paddar (1), not followed. . 
Obiter.— Where a personis a party to the suit in 
which the decree is passed, he or his representative 
is stil to be considered a party to the suit even 
although in subsequent proceedings the representa- 
tive is setting up atitle inconsistent with his pre- 
decessor's title, and thus appearing ina character 
other than character of party. [p. 86, col.1l.] 
Appeal against an order of the First Ad- 
ditional District Judge, Lucknow at Dara 
Banki, dated the 28th February, 1927, 
affirming that of the Assistant Oollector, 
Firat Class, Bara Banki, dated the 4th June, 
1925, 
The ease came on for hearing before 
Hasan, J., who made the following 
ORDER OF REFERENCE TO A 
FULL BENCH. 

.. This is an apedl by the judgment-debtors 
in à decree obtained by the predecessor-in- 
interest of the „respondent, The deeree- 
holder in execution of his decree purchas- 

' gdasrtain property ofthe judgment-debtor 
and with & view to obtain possession there- 
pf he made, an application under r, 95 of 
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O. XXI of the Code of Civil Procedure. 
The judgment-debtors preferred objectipns, 
which were.disallowed. They then prefer- 
red an appeal to the lower Appellate Court, 
That Oourt has held that the appeal did 
not lie as it was not a case which was 
covered by s. 47 ci the Oode of Civil 
Proeedure. The decision of the lower 
Appellate Court is challenged in appeal 
now. 

The question involved would have 
appeared to me to be a simple oneaad I 
Should have had no difficulty in deciding 
it but the divergence of views on that 
question amongst the High Courts in 
India isso great that I feel simply borne 
down by that divergence. I would only 
here refer to some of the Full Bench de- 
eisions of che High Courts which illustrate 
the conflict of views on the question for 
decision in this appeal. 

Onthe appellants’ side reliance is placed 
on Kailash Chandra Tarafdar v. Gopal 
Chandra Poddar (1). On the respondent's 
side the following cases were cited: Bhag- 
watt v. Banwari Lal (2), Hargovind Ful- 
chand v. Bhudar Raoji (3) and Abdul Gani 
v. Raja Ram (4). 


In the circumstances it seems to me highs 


ly proper and advisable that the question 
of law raised in this appeal should be 
decided by a Full Bench of this Court. 
Accordingly under s. 14, sub.s. (1) of 
the Oudh Courts Act, 1925, I refer the 
following question for decision to a Full 
Bench:— 6 

Whether an order passed on an applis 
cation made under the provisions of r, 
95 of O. XXI of the Code of Civil Proce- 
dure against a judgment-debtor in favour 
of the auction-purshaser who was also the 
decree-holder is ap order under s. 47 of 
the Code and appealable as such. 

T giri pun for the Appellants, 

essrs. Bhagwati Nath and Bisham 

Nath, for the Respondent. dd 


OPINION. : . 
.Stuart, C. J.—The following ques. 
tion has been referred for the decision of 
a Fall Bench under the provisions of 


e 
(1) 95 Ind. Oas. 491; 30 O. W. N 619;43 0. Ld. 345, © 
B 


* 53 0. 781;*A. I. R. 1926 Cal. 798 (F. B... 

e à 1 Ind. Cas. 416; 41 A. 82; 5 M. L. T. 185; 6 A.%, 

'(3) 83 Ind. Cas.932; 48 B. 550; 96 à : 

na 1924 Bom. 43. BJ, For Tuo UD 
(4) 85 Ind Cas. 468; 1 P. L. df. 232; 200, m 

3 P. L. W, 62 (F, B.) i 20 0. W. N. 829; 
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a. 14, sub-s. (1) ofthe Oudh Courts Act, 
Lo*al Act IV of 1925:— 

"Whether an order passed on an appli- 
eation made under the provisions of r. 
95, O. XX1 of the Code oi Civil Proce- 
dure against a judgment-debtor in favour 
ofthe auction-purchaser, who was also the 
decree-holder, is an order under s. 47 of 
the Code and appealable as such.” 

The llearned Judge who made the 
reference considered that the question 
was & question which should be decided 
by a Full Benchin view of the difference 
of opinion between High Courts in India 
upon the subject. Order XXI, r. 95, repro- 
duces s. 318 of the old Act. Section 
47 of the present Code reproduces 5.244 
of the old Act. 

Before the passing of the present Act 
there had been considerable difference of 
opinion in high Courts upon the question 
now before us, When the new Act was 
passed, the diflerences in opinion were not 
decided by an amendment ofthe Act and 
the question remains much as it was before 
the present Act was passed. These differ- 
ences of opinion have been in existence 
prior to 1908. In that yeara Full Bench 


‘of the Allahabad High Court decided in 


Bhagwati v. Banwari Lal (2) by a majority 
of three to two that a decree-holder, who 
purchased at a sale held in execution of 
his decree property belonging to his judg- 
ment-debtor was not ito be considered a 
party to the suit in which the decree was 
passed, and that an application by him for 
delivery of immoveable property in occu- 
pancy of thejudgment-debtor made under 
the provisions of olds, 318 was not to be 
considered an application involving the 
decision of a question relating to the ex- 
@cution, discharge or satisfaction of the 
decree. The three learned: Judges in 
favour of the view were Banerji, Aikman 
and Griffin, JJ.Stanley, O. J., and Knox, d., 
dissented. The question did not asise 
again, as far as I can ascertain, before a 
Full Bench of any High Court until the 
‘sew Act had come into force, In 1916 it 
was decided by a Full Bench of the Patna 
High Qourt consisting of Chamier, O, J. 
Sharfpddin and Atkinson, JJ, in Haji 
Abdul Gani v. Raja Ram (4) where*it was 
décided that no appeal lay from an order 
fnder r. 95 of O. XXL That decision 
leid down in effect that Allahabad was in 
favour of the view taken, that the majority 


of the decisione. in Calcutta were in favour 


e 
P d 
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of the view taken, but that the Madras and 
Bombay High Courts were not in favour 
of the view taken. 
Justice, who delivered the main decision, 
stated that in his opinion the right course 
for the Patna High Court to adopt was to 
follow the general trend of opinion in the 
Oaleutta High Court. It is to be noted 
that in this decision it wasstated that the 
Bombay view was in favour of an order 
being appealable. In 1924, however, a Full 
Bench of the Bombay High Court, consist- 
ing of Macleod, O. J., Shah and Crump, JJ., 
decided in Hargovind Fulchand v. Bhudar 
Raoji (3), that the previous decision of the 
Bombay High Court to the opposite effect 
was not a correct Statement of the law. 
This Full Bench accepted as correct the 
view taken by the majority of the Allah- 
abad High Oourt Judges in Bhagwati v. 
Banwari Lal(2). Two years later in 1926, 
the question came up for consideration 
before a Full Bench of the Calcutta High 
Oourt consisting of Chatterjea, A. O. d. 
Walmsley, Quming, Page and Chakravarti, 
JJ., in Kailash Chandra Tarafdar v. Gopal 
Chandra Poddar (1), This Full Bench 
decided by a majority of four to one that 
an order passed on an application under 
O. XXI, 7, 
who was also the decreesholder was an 

order under s, 47 of the Code of Civil Pro- 

cedure and jappealable as such. There 

has been no Full Bench decision of the 

Madras High Oourt bearing directly upon 

the subject. The Madras High Court has, 

however, in many decisions held that such 

an order is an order falling within the 

purview of s. 47, and as such appealable. 

I donot propose to discuss more than a 
few decisions of the learned Judges who 
have arrived at divergent opinions upon 
the questions involved. In this conflict 
of authority I have endeavoured to form a 
conclusion independently, based upon the 
actual words of the section and the rule 
having application, keeping in mind any 
authority that may exist which emanates 
from their Lordships of the Judicial Con 
mittee. I have examined all the decisions 
upon the subject, but shall not refer in 
great detail to more than few of them, , . 

* The question referred involves decisicn 
qi two separate matters. The first is 
whether a decree-holder, who under asale 


held in execution of a decree himself be- ` 


comes a purchaser at auction of the prys 
perty of his judgment debtor, is to be cons 


Phe learned Chief . 


by an auction-purchaser - 
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Bidered ina subsequent dispute arising 
between himself and the judgment-debtor 
in respect of that’ property no longer the 
decree-holder, and as such a party to the 
suit in which the decree was passed with- 
in the meaning of s. 47, because he occu- 

"pies the character of purchaser at an 
auction-sale, The sscond is whether an 
application under O. XXI, r. 95 in 
which such decree-holder as purchaser of 
the property applies for possession of the 
property in occupancy of the judgment- 
debtor is to ba considered an application 
to obtain a decision on a question relat- 
ing to the execution, discharge or satis- 
faction of the deoree in execution of which 
the property has been sold. 

In answer to the first part of the question, 
I am of opinion that such a person must be 
considered in such proceedings as a party 
to the suit in which the decree was passed. 
In Prosunno Kumar Sanyal v. Kali Das 
Sanyal (5) their Lordships of the Judicial 
Oommittee . decided that where certain 
persons, who were judgment-debtors 
under a decree, alleged that they  satis- 
fied their liability by a money payment 
to the decree-holders and that the decree- 
holders had agreed that, in these circum- 
stances, properties to which the judg- 
ment-debtors were entitled should be 
exempted from sale in execution, and 
where the properties were exempted 
from sale in a prior execution, but ina 
subsequent execution attached and brought 
to sale and where these persons had 
instituted a suit for a declaration that the 
properties were not liable to sale, such a 
suit did not lie, as it was contrary to the 
provisions of s, 244, and that their remedy 
was by proceedings under s. 244. When it 
was pressed before their Lordships in argu- 
ment, that this was nota question between 
the parties to the suit in which the decree 
was passed, because its determination 
affected the right of the auction-purchasers 
who had subsequently purchased the pro- 
perty, their Lordships in determining the 
point as to whether this circumstance 
should take the case out of the purview of 
8. 244 “thought -it desirable, before giving 

‘judgment, to examine the reported cases 
which had arisen under s. 244 of the Code ° 
of Civil Procedure." They continued at 

. pages 168-9*: “An examination of those 


(8) 19 I. A*166; 19 O. 683; 6 Sar. P. C. J. 203; 9 Ind 
Dec. ^x. 8.) 898 (P. O.). 
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cases, of whieh it is only . necessary, to 
mention Sakharam Govind Kale v. Damodar 
Akharam Gujar (6) and Kuriyali v. Mayan’ 
(7) has satisfied their Lordshipe that the 
decision appealed from is in accordance 
with the construction’ which the Courts in 
India have uniformly placed on the section 
in question." And they proceeded further: 
"It is of the utmost importance that all 
objections to execution sales should be 
disposed of as cheaply and as speedily as 
possible. Their Lordships are glad to 
find that the Courts in India have not 
placed any narrow construction on the 
language of s. 244." I consider that the 
words of their Lordships oan only be 
construed as meaning that they decided 
that the Bench of the Madras High Court 
which decided Kuriyaliv. Mayan (7) had 
arrived ata correct interpretation of the 
law. What was the decision in the Madras 
case? It was to the effect that, where a 
certain person had mortgaged four parcels of 
land, and the mortgagee instituted a suit for 
satisfaction of the mortgage by sale of the 
parcels in question, and where during the 
course of the proceedings the mortgagor 


died, and where the mortgagee subsequent-. 


ly obtained a decree in execution of which 
it was sought to sell the parcels in question, 
and whére the mortgagor's representatives- 
in-interest who had become judgment- 
debtors under the decree objected to the 
sale of three of the parcels on the grounds 
that one was their own separate prpperty 
and the other two were the property ofa 
joint family to which the mortgagor and 
they belonged, and that, this being the 
case, the mortgagor was not entitled to 
transfer, the objection should be decided 
under the provisions of s. 244 of the ol 

Code of Oivil Précedure and not by a 
separate suit. This was clearly a decision 
that the mortgagor's representative must 
be Gonsidered as a representative of the 
pafty to the suit in which the decree was 
passed within the meaning of tHe present 
8.47, even although he was setting upa 
title coatrary to the title set up by the 
judgment-debtor whose representative he 
was. This decjsion of the Madras High 
Oourt,, which was approved by « their 
Lordships of the Judicial Committee, Was 
with reference tò the position of the re- 
presentative of a judgment-debtor,’ b 


" (6) 9 B. 468; 5 Ind. Dec. (x. #) 311, 
(7) TM. 295; 8 Ind. Jur, 133; 2I 


1 







£6 
priftciple laid down is to the effect that, 
where aperson isa party to the suit in 
which the, decree is passed, he or Lis 
representative is still to be considered a 
patty to the suit even. although in subsequ- 
ent proceedings the representative is setting 
up a title inconsistent with his predecessor's 
title, and thus appearing in a character 
other than character of party. A Bench, of 
which I was amember, previously consider- 
ed this decision in Shah Naim Ata v. Gir- 
- dhari Lal (8) and arrived ata similar view. 
My answer to the first part of the question is, 
therefore, thata decree-holder who purchases 
underthesaleheld in execution of his decree 
property of the judgment-debtor is still in 
subsequent proceedings between him and 
the judgment-debtor a party to the suit in 
which the decree was passed. But in order 
to decide that an order passed on an 
application under O. XXI, r. 95 is to be 
considered an order under s. 47 of the Gode, 
it is necessary further to decide that the 
question is a question relating to the execu- 
tion, discharge or satisfaction of the decree, 
If it is not a question relating to the 
execution, discharge or satisfaction of the 
` decree, the fact that it isa question arising 
batween the parties to the suit in which the 
dectee was passed will not bring it under 
8.47. Order XXI, r. 95 provides à summary 
remedy, whereby a purchaser of immoveable 
property sold in execution of a decree which 
Btthetime of the sale is in the occupancy 
of the judgment-debtor or of some person 
on his behalf or of some person claiming 
under a title created by the judgment-debt- 
or subsequently to the attachment of the 
property who has obtained a certificate in 
respect thereof can obtain possession 
Against the occupant. «Certain purchasers 
have clearly also a remedy by & regular suit, 
as is clear from Art. 138, First Schedule of 
Act IX of 1908, which declares the peréod of 
limitation within which such a suit must be 
.brought: Such a suit is described in that 
Article as a suit by a purchaser ata sale in 
“execution of a decree when the judgment- 
debtor was in possession atthe date of the 
sale. 4 do not support the pósition that a 
decree-holder who has ' purchased such 
property at auction must be considered to* 
have a right to institute such a suit because 
e is nôt excluded expressly in this Article, 
as, according to my view, his right to bring 
a regular suit would depend upon the 


. . (8) 100 Ind. Ods. 464; 40, W, N, 102; A. I. R. 1927 
“Oudh 120; 2 Luck. 149. 
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decision as to whether the obtaining of 
possession is a question relating to tha 
execution, discharge or satisfaction of the 
decree. If it is a question relating to the 
execution, discharge or satisfaction of. the 
decree he is in my view expressly debarred , 
from bringing such & suit by the provisions 
of 8,47, Nosuch suit would be maintainable, 
If such suitis not maintainable no question 
of limitation can arise and no reference can 
be drawn from the omission to exclude him 
expressly. But the question remains as to 
whether the obtaining of possession by & 
summary order under O. XXI, r. 95 involvea 
the decision of a question relating to the 
execution, discharge or satisfaction of the 
decree. Upon this point the opinion of 
Banerji, J., in Bhagwati v. Banwari Lal (2) 
was as follows; 

"T am further of opinion that a question 
between the auction-purchaser or hia 
representative and the judgment-debtor or 
his representative relating to delivery of 
possession is not a question ‘relating to the 
execution, discharge or satisfaction of the 
decree’ within the meaningof s. 244, cl. (o), 
Upon the judgment-debtor's property being 
sold and the amount due under the decree - 
being realised the decree is fully executed, 
discharged and satisfied, and no question 
relating to the execution, discharge or 
satisfaction of the decree remains to be 
determined. Whether or not the auction- 
purchaser obtains possession of the property 
sold is wholly immaterial for the purposes 
of the decree and does not in any way affect 
it. If the-decree-holder purchases the pro- 
perty but does not obtain possession, tbat 
circumstance would not entitle him to take 
out execution of the decree, which has 
already been satisfied. Bolong as the sale 
subsists be cannot claim a refund of the 
purchase-money orask for execution of the 
decree to thé extent of the amount of the 
purchase-money. It is only, when an auetien- 
sale has been set aside under ss. 310 A, 312 
or 313, that the purchaser may under s. 315 
obtain a refund, but heis not entitled toa 
refund if he fails to obtain possession of the 
property sold, In this respect also the 
position of the decree-helder purchaser ig 
not different from that of any other pur- 
chaser. It is said that an auction sale is not 
complete until possession has been delivered 
to the auction-purchsser. I see no warrant 
in the Code of Civil Procedure for sucha 
view. Under s. 314 a sale becomes absolute 
as coon as it is confirmed, and unders, 316 
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thejproperty vests in the purchaser from the 
date of confirmation ofsale. The purchaser 
may, no doubt, obfain delivery of possession 


by an application under s. 318 or 319, but ^ 


the validity of the sale cr the completion of 
it does not depend on his obtaining posses- 
sion. I am also unable to kold that if 
“ the decree-holder happensto be the auc- 
tion-purchaser the property purchased 
by him may be regarded as the pro- 
e3eds of the sale or the fruits of the 
decres. The proceedsof the sale consist 
of the purchase-money for which the pro- 
perty was sold and itis the amount of this 
purchase-money which the decres-holder 
obtains as the fruits of the decree. If he 
purchases the property he does not get it 
as an equivalent of the amount of his deoree 
but he bas to pay the purchase-money and 
he may do soeitherin cash or by setting 
it off against ths amount of his decree. In 
the present ease the property was sold for 
Rs. 400, whereas the amount of the decree 
was Rs. 47 only. The purchaser had to 
pay the purchase money in cash andshe 
got th» property, not in lieu of the amount 
ef her.decres but for a much larger sum. 
The purchase of the property can, there- 
fore, in no sense be regarded as acquisition 
of the fraits of the decree, and failure to 
obtain possession of the property cannot 
affect the decree itself. Even if the decree 
be one for sale upon a mortgage, and a sale 
takes place in pursuance ofit, delivery of 
possession to the purchaser is not made 
under the decree. Section 88 of the Trans- 
ferof Property Act, which lays down what 
a decree forsale should provide, does not 
direct that possession should be delivered 
to the purchaser, So far, therefore, as the 
purchaser is concerned he does not obtain 
possession by virtue of the decree and the 
question of delivery of possession to him is 
not one relating to the execution, discharge 
or satisfaction of the decree. That the 
Legislature intended that a purchaser at auc- 
tion-sale may obtain possession by means 
ofa suit is manifest from Art. 138 of Sch. I 
ofthe Limitation Act, to which I have 
already referred. That Article makes no 
distinction between the case of a decree- 
holder purchaser and that of any other pur- 
'ehhser.Ican find no legitimate reason fore 
holding thatif a decree-hoider happens to 
urchase the judgment-debtor’s property 
- he should beina worse position than any 
other purchaser. J am,therefore, of opinion, 
that a, decres-holder guction-purchaser, like 


GAYA BARAIA SINGH 9, EVAR BAIENDRA BAHABUR NINGE, 


87 


any other auétion-purchaser, is entitled to 
obtain possession, nct only by an appficas 
tion under s. 318 or s. 318, but also by suit, 
that he hasalternative remedies, one of the 
remedies being a summary application for 
possession and that s, 244 isnot a bar to 
such a suit and does not apply to such an 
application.” 

The contrary view was stated by Stanley, 
C. J.,in the same decision at pages 92 to 93% 
in the following words:— 

“According to my view, when a Court has 
passed a deeree forsale in a mortgage suit 
the proceedings are not at an end when 
the sale to the decree-holder who has 
‘obtained liberty tobid has been confirmed 
and a certificate of sale granted. In sucha 
case, if the mortgagor is in possession, it is 
the right of the purchaser to ask for and the 
duty of tha Court to grant an order for de. 
livery of possession to him. Until such 
possession has been given the deeree can- 
not be said to have been executed or 
satisfied. In England any party to an 
action in which & sale has been directed 
who isin possession ofthe estate may bo 
ordered by the Court to deliver up such pos- 
session to the purchaser and the Court will 
enforcesuch delivery of possession by a 
writ of possession: O. 51, r,1, Rules of the 
Supreme Court. Section 318 of the *Code 
of Oivil Procedure similarly provides that 
when property sold isin the occupation of 
the judgment-debtor and a certificate has 
been granted under s. 316, the Court shall on 
application by the purchaser order delivery 
to him of the purchased property. Here 
the decree-holder made the purchase in 
order to satisfy her debt, and so long as the 
land remains in the possession of the mort- 
gagors the debt to the extent of the price 
cannot besaid tohave been satisfied. The 
fallacy of theargumente advanced on behalf 
ofthe appellants lies as it appears to me 
in the assumption that on the grant of the 
certificate of sale the decree was ‘completely 
executed aud satisfied. The decree wag 
not, I think, satisfied so long as possession 
was withheld by the mortgagors from the 
decree-holder. I may point out that when 
a decree in a mortgage suit is not, wholly 
satisfied by the'proceeds of a sale, proceed- 
ings in the suit must be continued if the 
decree is to be wholly satisfied.” LN 

Chatterjea, A. C. J., in Kailash «Chandfa, 

.Tarafdar v. Gopal Chandra Poddar (1) hag 
added other reasons in support of the view 
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of Stanley, O, J. I quote one passage of his 
Judgment at page795* : 

"|t appears, therefore, that the Court in 
delivering wossession of the property sold 
dogs so under the provisions relating to exe- 
cution of decree, and itis difficult to see how 
else it can deliver such possession. It is 
said that such: delivery is made under the 
summary powers given by the Code, that it 
is merely incidental to the sale, and the con- 
tast arises as the result ofthe sale. Even if it 
is so, it relates to execution of the decree. 
Such proceedings may not affect the decree, 
nor impeach thesale, but when the question 
arises a8 to the kind of possession to be 
delivered it ia a question relating to the 
execution of the decree." 

At page 806* Page, J., in supporting the 
view of Ohatterjea, A. O. J., has said:— 

“That such questions do relate to the 
execution of the decree appears to me to be 
freo from doubt, for the two following, 
among other, sufficient reasons— 

“(4) Beeause the benefit whicha decree- 
‘holder who is also the purchaser at the 
execution sale will derive from executing 
the decree largely depends upon the nature 
‘and extentof the possession which he can 
obtain of the property that he has purchas- 
ed. Until he has been given possession of 
the property that he has purchased at the 
execution sale he has not fully secured 
the fruits of the decree, and, therefore— 
‘A proceeding in execution cannot be said 
to be completed (at least so far as a decree- 
holder is concerned) in a case of sale until 
he has obtained the proceeds and benefit of 
the sale held in execution of his decree........ 2 
&nd the execution of his decree cannot be 
paid to be satisfied until in the one case he 
hgs received the purchage-money paid into 
Court, and in the other case until he be put 
into possession of the property of his 
judgment-debtor which he has purchased —' 
Per Edge, O. J., and Blair, J., in Moti Lal 
v Makund Singh (9). 

- "(4j) Because it is not every purchaser 
ef property who is entitled to take ad- 
vantage of the provisions of O. XXIrr. 95— 
98, but only those purchasers who have 
boüght*immoveable property at a sale 
“held in execution of a decree. 
woyld have no jurisdiction to entertain 
ag appligation under rr? 95—48 by a person 


(9) 19 A. 477; A, Wi Ne (1897) 117; 9 Ind. Dec, (N, s.) 
08. 
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who has purchased property by private 
treaty or at a sale unconnected with execu- 
tion proceedings, for unless the sale was 
held in the course of, or pursuant to, — 
execution proceedings, it is clear from the 
terms of the rules that the purchaser 
would have no locus standi to prefer an ' 
application under rr. 95-98. For these 
reasons, therefore, I have no hesitation in 
holding that questions arising in an appli- 
cation under r. 95 for the delivery of 
possession are questions ‘relating to the 
execution, discharge or satisfaction of the 
deeree,’ " 

There is force in the arguments direct- 
ed against the view of Banerji, J., but 
I find greater force in the arguments in 
favour of the opinion that the act of plac- 
ing the purchaser in possession of the 
property, which he has purchased at an 
auction sale does not involve the decision 
of a question relating to the execution, 
discharge or satisfaction of the decree. 

I consider such an order only partly 
of a judicial character, and cannot see 
how the passing of such an order can 
involve decision of an objection to an exe- 
cution sale. 

As this is my opinion I answer the 
question raised in the reference as follows: 
An order passed on an application made 
under the provisions of r, 95 of OO, XXI, 
of the Code of Civil Procedure against 
& judgment-debtor in favour of the auction- 
purchaser, who was also a decree-holder, 
is not an order under s. 47 of the Code 
and is not appealable. 

Hasan, J.—I concur, and have nothing 
to add. 

Misra, J.—I agree, and have nothing 
to add. 

By the Court.—We anewer the ques- 
tion accordingly. 
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MADRAS HIGH COURT. 
Second Civin Aenean, No. 705 or 1925. 
January 30, 1998, 

Present :—Mr. Justice Wallace and Mr. 
Justice Srinivasa Avyangar. 

. Tus MADURA zrc., DEVASTHANAM 
"AB REPRESENTED BY THE PRESENT TRUSTER, 
V. RAMALINGA MUDALIAR— 
PLAINTIFF— APPELLANT 


versus 
Tax MADURA MUNICIPAL COUNCIL 
THRO! Ga 115 OHAIRMAN—DRFENDANT 
— RESPONDENT. 
Madras District Municipalities Act (V of 1980 
B. 9$—"Professional income", meaning of—Temple 


surplus funds—Income from investment, whether 
liable to tax under s. 98. 


A temple by investing its surplus funds cannot 
be said to be exercising a profession or earning a 
professional income and the income derived by a 
temple from such investments is not liable to be 
assessed to profession tax under s. 93 of the 
Madras District Municipalities Act. [p. 90, col. 1.] 

The tax imposed by s. 93, Madras District Munici- 
palities Act, is on professions and other sources of 
income, although for purposes of short statement 
the tax is known as ‘profession tax.’ But the 
bess ‘professional income’ in the section means 
neome derived from the actual exercise of a pro- 
fession. It does not include all the kinds of 
Income specified in the sub-section. [p, 89, col. 2.] 


Seccnd appeal against a decree of the 
Court of the First Additional Subordinate 
Judge, Madura, in Appeal Suit No. 64 
of 1924, presented against that of the Court 
of the District Munsif, Madura Town, in 
0. 8. No, 125 of 1928. 


Mr. P. $. Narayanaswami Iyer, for the 
Appellant. 

Mr. S. Muthiah Mudaliar, for the Re- 
Bpondentg, 


JUDGMENT. 

Wallace, J.—The decision in this case 
‘turns on the interpretation of 8.93 of the 
District Municipalities Aet. The Municipal 
Council of Madura has demanded profes- 
Bion tax from the receiver of the Sree 
Meenakshi Devasthanam in Madura on 
income received by him from investments 
of surplus Devasthanam funds. The De- 
vasthanam paid under protest and in- 
stituted this suit for adeclaration that it was 
not liable for the tax and foran injunction 
to prevent collection. The sum in the suit is 
trifling, a matter of Rs. 2, but the legal an 
fiscal question involved is obviously o 
general importance. 

So much of the decision in the case will 
turn on the exact wording ofs, 93 (1) that 
itzis better to quote it in full. Section 93, 
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Bub-s. (1): "If the Ohairman publishes og 


notification under s. 80, that a profession tax 
shall be levied, every person not liable to 
the Companies’ tax who, within the Munici- 
pality and for the period laid down in 
8. 95, exercises after the date specified in 
the said notification a profession, art, trade, 
or calling or holds any appointrhent, public 
or private, or isin receipt of any pension, or 
income from investments or money- lending 
or any source other than houses and lands 
inside the Municipal limits bringing him 
within one or more ofthe classes of per- 
sons specified in Sch. IV, shall pay a half 
yearly tax on his professional income, salary 
and pension on the scale shown in tho 
said schedule." Thesection is headed ‘proc 
Session tax,” and the marginal note ig 
‘license tax on professions.’ The substance 
of s. 93 (1) which is necessary for purposes 
of this case, as I read it, is that every one 
in a Municipality who resides there for 60 
days in the aggregate in the half year and 
is inreceipt of income from investments 
shall pay a half yearly taxon his profes. 
sional income. The short point at issue ig 
whether the phrase ‘professional income’ ig 
a short, compendious phrase used to include 
allthe kinds of income specifiedin the 
sub-section, as contended by the respondent, 
or whether it means income derived from 
actual exercise of a profession, as con- 
tended by the appellant. According to tha 
respondent, any income of the kind specified 
in the first part of the sub section if tax- 
able; but according to the appellant, such 
income is only taxable ifand when it can 
be legitimately said to have been obtained 
from the exercise of a profession, 


It cannot be gainsaid thatthe wording 
of the section is very unhappy. The word 
'profession'is not defined, but evidently it 
was not designed to coverall the sources of 
income specified in the sub-section, For 
example ‘profession’ as used in &he sub- 
section does not mean art, trade, calling, 
holding an appointment, being in receipt of" 
a pension, or an income from investments, 
etc. It cannot be here used definitiyely of 
these other sourtes of income, becauge, to 
define a*word by using the word defined 
offends against all canons of interpretation, 
True, the word is used as descriptive of 
thetax;but that is merely a device to save 
time and multiplicity of words. The tax ig 
on professionsand other sources of income, 
but for purposes of short statement the tax 
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isto be known as ‘profession tax’, I am 
unable to agree with the respondent that 
when the word is again metin its adjectival 
form ‘professional’ it is used in its com- 
pendious sense and notin its definitive 
sense. Had the former been the idea, the 
addition of the words ‘salary’ and ‘pension’ 
would be nof only unmeaning but mislead- 
ing,since ‘prefession’ in its compendious 
gense already includes the receipt of salary 
and pension, while the words *professional 
income' evidently exelude salary and pen- 
gion, The appropriate, exhaustive and com- 
pendious word before ‘income’ would then 
have been the word ‘such’ and not‘profes- 
gional.’ (Incidentally, it may be remarked 
that the use of the word ‘and’ instead of 
‘or’ between ‘salary’ and ‘pension’ is also 
puzzling.) We must then give some inde- 
endent meaning to the words ‘professional 
neome’ which are not equivalent to ‘such 
income’ and the ordinary meaning which 
the words usually bear is ‘income received 
from the exercise of a profession.’ The 
first part of the sub-section deals with the 
class of persons to be taxed, the latter part 
declares under what circumstances they be- 
come liable to pay the tax, and in my view 
limits it to cases in which they are inreceipt 
of galary or pension or are making a pro- 
fessional income. Iam clear thatthe tem- 
ple in gaining a small addition to its income 
by investing its surplus funds cannot in any 
genge be said to be exercising a profession 
or eagning a professional income. 

Ido not think that any help is to be 
derived from a reference to corresponding 
sections in other Acts, like the District 
Municipalities Act of 1884 or the Madras 
City Municipal Actor from rulings there- 
under, because we have no means of know- 
ing whether or not the*Legislature in enact- 
ing the present section intended to widen 
or restrict the compass ofits net of taxation 
as cast in other acts. . 


Itis not necessary in the view that I take 
above to go into the question of whether 
e or not the deity is a person or whether it 
resides in Madura within the meaning of 
a. 95 of the Act. . 


Iam,therefore, of opinion thatthe tax 
ig not leviable. This result is also in con’ 
ponance with the well-known principle of 
juterpretaticn of fiscal enactments, that if 
the lar gnage is at, all ambiguous it must be 
interpreted in the manner most beneficial 
to the subject," Taxing Statutes must state 
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with the utmost clearness what and whom 
and in what manner they are taxing. 

I would, therefore, allow the appeal and 
restore the decision of the District Munsif 
with costs of the appellant in all Oourt&. | 

Srinivasa Ayyangar, J.—I am in 
entire agreement and 1 wish to add very 
little. As pointed out bymy learned brother 
the section under consideration is only 8 
specimen of the present day hasty and in- 
accurate legislation by large democratic 
bodies without theaid of trained and come 
petent legislative draftemen. 

The contention of the respondents really 
amounted to this: that the section should be 
read, as though the word ‘professional’, 
was not there at all in that part of the 
section where the taxable income is defined. 
Such contention, it follows, cannot possibly 
be accepted, The word ‘professional’ in the 
expression ‘on his professional income,’ 
being really in the nature ofan expression 
deliberately introduced in the contextand 
otherwise unnecessary, cannot,on any pro- 
per rule of interpretation, be omitted to be 
given its proper definitive significance, In 
the first part of the section the clause is 
defined of persons who are subjectto the 
tax, and in the latter part of the income 
that is liable to assessment. The receipt of 
interest from investment cannot be said to 
be salary or pension 80, if itis to be taxed, 
it can only be taxed as professional income. 
On the face of it the income from invest- 
ment cannot be regarded as professional 
income. Butin the first part of the sen- 
tence a person who is in receiptof income 
from investment is included amongst the 
persons liable to be taxed. If so, itseems 
to follow that it is only when the receipt of 
the income from investment can be pro- 
perly said tobe a professional income, 
such income can be taxed. From this 
it may be derived that such intention of the 
Legislature as is capable of being gather- 
ed, and in any case on a strict interpréta- 
tion of the terms of the section which is 
called for,it must follow, that it is only 
when the making of the investment and the 
receipt of the income therefrom is followed 
asa profession that such income can be 
taxed. 6 . 

Tt has not been contended before us' that 
„either the idol which is the legal person 
concerned or the members of the Committee 
ean, having regard tothe nature ofthe in- 
vestment made by them, be said to carry on 
business in investment, : i 
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I, therefore, agree to the order proposed 
by my learned brother. 


OY. NL Y, Appeal allowed. 


OUDH CHIEF COURT. 
Sgconp Oivin APPEAL No. 342 oF 1927. 
March 26, 1928. 

Present:—Mr. Justice Raza and Mr. 

| Justice Nanavutty. 
Raja SURAJ BAKHSH SINGH— 
DurENDANT—APPELLANT 
versus 
Thakur AJUDHIYA SINGH— 
-" PLaINnTIFF—RgSPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI, v. 1— 
Undue influence—Duty of plaintiff to state particulars 
in plaint—Undue influence of one kind set up rejected 
—Undue influence of another kind found—Sub- 
stantial error—Second appeal. 

Under O VI, r. 4, Civil Procedure Code, the 
plaintiff is bound to state in his plaint the par- 
ticulars of undue influence which he wants to set up. 
A case of undue influence which has not been stated 
in the pleadings and ‘the details of which have not 
rr $T by the plaintiff cannot be entertained. [p. 

2, col. 

Where particulars of fraud or undue influence 
alleged are wholly rejected and evidence disbeliev- 
ed and a vague and a different kind of fraud or 
undue influence is held to have been probable on other 
birecumstances and doubts and conjectures, there is a 
substantial error in procedure resultingin a finding not 
according to the pleadings and evidence and not sus- 
tainable in law, [p. 93, col. 1.] 

"Abdul Hossein Zenzail Abadi v. Charles Agnew 
Turner (1) and Sayad Muhammad v. Fatteh Muham- 
mad (2), referred to. 

Although a mortgage for ample security provides 
for excessive and usurious interest, no presumption 
arises that it was induced by undue influence in the 
absence of proof by the mortgagor that the mort- 
PEST ina position to dominate his will. [p. 93, 
col, 2. f H 

Second appeal against a decree of the 
District, Judge, Sitapur, dated the 29th 
August 1927..modifying that of the Addi- 
tional Sub-Judge, Sitapur, dated the 13th 
December, 1926. EC S 

Mr. Bisheshar Nath, for the Appellant. 

Messrs. Niamat Ullah. and Naim Ullah, 
for the Respondent. 

JUDGMENT.—This is an appeal 
from a decree of the District Judge, 
Sitapur, dated the 29th August, 1927, modi-* 
fying a decree of the Additional Subordi- 
nate Judge, Sitapur, dated the 13th Decem- 
ber, 1926. 

The appeal arises out of a redemption 
suit., We are relieved of the necessity of 
narrating at length the facts of this 
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litigation as the judgments of the lower 
Courts (specially the judgment of the 
first Court) summarise clearly the history 
of the transaction in debate? The plaintiff 
is the legal representative of one Kali 
Singh. The defendant is the legal re. 
presentative of Thakur Jawahir Singh. 
The mortgage in suit was executed by 
Kali Singh in favour of ThakurJawahir 
Singh for Rs, 3,000 in respect of a two 
annas8 pies share in village Patti Newada 
on the 2nd May, 1896. The term of the 
mortgage was thirty years. Half of the 
property was held by Khan Singh and 
Subha Lal as mortgagees from Kali Singh 
undera mortgage of 1899. The sum of 
Re. 1,350 out of Rs. 3,000 was left with 
Thakur Jawahir Singh for redemption of 
that prior mortgage. It was provided by 
the mortgage in suit that on redeem- 
ing the said half share from Khan Singh 
and Subha Lal, the mortgagee, (Thakur 
Jawahir Singh) might take possession of 
jt in lieu of Rs. 850 and the balance 
Rs. 500 should carry interest at Re.1 per 
cent. per mensem with yearly rests. -The 
mortgagee (Thakur Jawhir Singh) was put 
in possession of the remaining half of the 
mortgaged property from the date of the 
mortgage with this condition that * he 
might enjoy the usufruct of the said pro- 
perty in lieu of interest onRs.850 and the 
balance of Rs. 800 should carry interest at 
Re.l per cent. per mensem with yearly 
rests. The prior mortgage was redfemed 
by Thakur Jawahir Singh. He obtained 
some deeds of further charge also from 
Kali Singh. In the present suit we are 
concerned with the mortgage-decd, Ex. 
A-land the deeds ef further oharge Exs, 
A-2 and A-3. e . 
The plaintiff alleged that the terms of 
the mortgage-deed as well as of the deeds 
of fyrther charge were very hard and un- 
corscionable and operated as aclog on the 
equity of redemption. It waa further 
alleged that Thakur Jawahir Singh got 
improper terms entered in the deeds im 
question, as Kali Singh was under his 
undue influence. The plaintiff alleged 
also that the mortgage money, was 
satisfied from the usufruct of the mortgag- 
ed property and asurplus was left in the 
hands ef the mortgagee. He, therefor, 
prayed for redemption of the property 
without payment of *any money and 
prayed further for recovery of Rs, 183 ag 
surplus profits, d 
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. Phe suit was resisted by the defendant 
on various grounds. He claimed Rs. 88,000 
on account of the mortgage-money. 

The leaned Additional Subordinate 
Judge gave the plaintiff a decree for re- 
demntion on payment of certain amount the 
detail of which is given in his finding on 
the twelvth ‘issue. It appears that the 
total redemption price decreed bythe first 
Court comes to Rs. 30,837-3. The learned 
trial Judge found that the mortgage-deed 
in suit was not executed by Kali Singh 
underundue influence as alleged by the 
plaintiff and that the terms of that deed 
were not improper, unconscionable and 
hard and did not operate as a clogon the 
equity of redemption. He was of opinion 
that the deeds of further charge which 
ware executed by Kali Singh subsequently 
were executed by him under influence and 
the terms of those deeds were improper, 
unconsionable and hard. He reduced 
the rate ofinterest only so far as these 
two deeds were concerned. The plaintiff 
appealed and the result was that the 
decree of the first Court was modified 
by the learned District Judge in respect of 
only two items (i e, items O'& D) of the 
details containedin the decree ofthe first 
Court. The defendant has now come to 
this Court in second appeal. He challenges 
the findings of the learned District 
Judge on the points decided against him. 
We are not concerned with the deeds of 
furthér charge in this appeal. We are 
concerned only with the mortgage-deed 
dated 2nd May, 1896. The two items in 
question are as follows:— 

(e) Interest on Rs. 800 from the date ofthe 
execution of Ex. À-l upto the date of pay- 
ment at the contractual, rate, i. g., one per 
cent. per mensem compoundable annually, 

(d) Interest on Re. 500 as above from 
10th May, 1915. The learned District 
Judge has allowed simple interest only on 
thése twa items. 

The only point for determination in this 
appeal is whether or not the defendant is en- 
titled to compound interest on thetwoitems 
mentioned above as provided by the deed in 
guit, The learned District Judge has agreed 
with the learned trial Judge that»eno un- 
dite influence was proved as alleged by 
fhe plaintif. He agreed witb the learned 
trial Judge in rejecting the evidence which 
waa produced tosh w that the mortgagor 
was practically .a dependant of the mort- 
gagee, that he lived at the mortgagee's 


2 


BUBAJ BAKHSU SINGH V. AJTUDHIYA BINGE. 


110 I. 0, 1988 


house and was fed and clothed by him and 
that he was very old man and his senses 
were enfeebled by excessive consumption 
of noxious drugs. Though the learned 
District Judge agreed with the findings 
of the learned trial Judge on that point, 


he wasof opinion that by the terms of the * 


mortgage taken as a whole and in the 
particular circumstances in which the 
parties were a most effective clog was put 
upon redemption, He then made the 
following observation in his judgment. 

‘Fn the circumstances of this particular 
case it is the compounding of interest 
which constitutes the clog, and which 
coupled with the 30 years’ period makes it 


quite impossible that the mortgage should , 


ever be redeemed.” 

We should like to note that the judgment 
of the learned District Judge, as we 
understand it, shows that he did not 
disagree with the finding of the learned 
trial Judge that the terms of the mortgage, 
were not hard and unconscionable. 

We have heard the learned Oounsel on 
both sides, at some length. 

We areof opinion that this appeal should 
be allowed, We have examined the plaint 
in this case carefully. We think the learned 
District Judge has found for the plaintiff 
a case which he (plaintiff) never set up in 
his plaint. Under O. VI, r. 4, Sch. I, 
Oivil Procedure Code, the plaintiff had to 
gtate in his plaint the particulars of undue 
influence which he wanted to set up. He 
stated those particulars in paras. 4 to 6 of 
his plaint. The finding ofthe learned trial 
Judge was against the plaintiffon the issue 
relating to undue influence as alleged in 
theplaint and this finding was accepted 
by the learned District Judge entirely. It 
wasnever alleged by the plaintiff in his 
pleadings that the mortgagor was in 
urgent need of money to pay certain debts 
and the tagavi money and the Government 
revenue andso Thakur Jawahir Singh was 
ina position to dominate the will of the 
mortgagor. A case of undue influence 
which has not been stated in the pleadings 
and the details of which have not been 
given by the plaintiff should not have been 

entertained by the learned District Judge. 
The appellant*must not be allowed in 
appeal to make out a new case ora case 


inconsistent with the case set up by him , 


in the lower Court. Norcan an eAppellate 
Court make out anew ease for a plaintiff 
which he never made himself at any. period 
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of the trial. Where fraud or undue 
influence is alleged detailed particulars 
must be given in the pleadings and parties 
must be strictly confined to that state of 
facts. Where particulars of fraud or 
undue influence alleged are wholly reject- 
.9d and evidence disbelieved and a vague 
and a different kind of fraud or undue 
influence is heldto have been probable on 
other circumstances and doubts and 
conjectures, there isa substantial error in 
procedure resulting ina finding not accord- 
ing to the pleadings and evidence and 
not sustainable inlaw. As pointed out by 
their Lordships of the Privy Council in the 
case of Abdul Hossein Zenzail Abadi v. 
Charles Agnew Turner (1) a charge of fraud 
must be substantially proved as laid and 
where one kind of fraud is charged 
another kind offraud cannot, upon failure 
of proof, be substituted for it. The same 
rule applies when undue 
charged in the plaint. Undue influence is 
a species of fraud—see Sayad Muhammad v. 
Fatteh Muhammad (2). 

The plaintiff having failed to make out 
the case of undue influence set up by him 
in his pleadings the defendant is entitled to 
claim interest at the rate provided by the 
deed. In theabsence of undue influence or 
unfair dealing no case of clog can be put 
forward merely upon the ground that a high 
rate of interest has been stipulated for in 
the mortgage-deed—see Saheb Bakhsh Singh 
v. Mohammad Ali Mohammad Khan (8). 
As pointed out by their Lordships of the 
Privy Council in the case of Raghunath 
Prasad Sahu v, Sarju Prasad Sahu (4):— 
* Under the Indian Contract Act, 1872, s. 16 
(as amended by Aet VI of, 1899) a party to 
a contract cannot avoid it on the ground of 
undue influenceunless he proves that the 
other party was in a position to dominate 
his will Itis only when it has been so 
proved that the question arises whether 
that position has been used to obtain an 
unfairadvantage, the onus being then on 
the other party only if the transaction ap- 


(1) 14 I. A. 111; 11 B. 620; 5 Sar. P. C. J. 25; 11 Ind. 
dur. 352; 6 Ind. Dec. (N, s.) 408 (P. C.). 

(2) 22 O. 324 at pp» 230, 337; 221. A. 4; 6 Sar. P. C. 
J. 513 11 Ind. Dec. (x. 8.) 218 (P. O.). 

(3) 58 Ind. Cas. 115; 7 O. L. J. 389.* 

(4) 82 Ind. Cas. 817; 511. A. 101; A.I. R. 19246 
P.O. 60; 5 P. L. T. 72; 22 A. L. J. 105; 2 Pat. L. R. 
87; 19 L. W. 470; 31 M. L. T. 57; 46 M. L.J. 610: 3 
Pat, 279; 26 Bom. L. R. 595; 28 0. W. N.834; 110° 
L, J. 122; (1024) M. W. N. 638; L. R.5 A. (P. C. 

- 208; 10 Q & AL, R. 1395; 1 OW. N, 210 (P. O.). 
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pears unconscionable. Thus, although a 
mertgage for ample security provides for 
excessive and usurious interest, no pre- 
sumption arises that it was* induced 
by undue influence in the absenee 
of proof by the mfortgagor that the 
mortgagee was in a position to domi- 
nate his will" We should like to note also 
that an urgent need of money on the part 
of the borrower does not of itself place the 
lender in a position to dominate his will 
within the meaning ofs. 16 of the Indian 
Contract Act—see Sundar Koer v. Rai Sham 
Krishan (5) and Barkatunnissa Begam v. 
Debi Bakhsh (6). The period of thirty years 
referred to by the learned District Judge 
in his judgment had already expired 
when the present suit was filed by the 
plaintiff. No question of clog is to be con- 
sidered with reference to this period of 
thirty years in disposing of this case. 

Nothing more remains to be decided in 
this appeal, 

The resultis that the appeal is allowed 
the decree of the lower Appellate Oourt ig 
set aside and that of the Court of first in- 
stance restored. The defendant wil] get his 
costs from the plaintiff in all the Courts. 

G. H. A ppeal allow 
vie PS ESSA ETE. 

j om. L. X. ; 4 AN, ; : 
2 M. L. T, 75 (P. C). TUM dry 

(6) 101 Ind, Cas. 29; 4 O. W.N. 928; A.I. R, 1997 
P. 0. 84; 25 A, L. J. 314; (1927) M. W. N. 381; 310 
W. N. 693; 8 P. L, T, 480; 26 L, W. 147 (P. C.). : 


PATNA HIGH COURT, 
Fissr O1vin Appgat No. 63 of 1997, e 
December 22, 1927. 
Present :—Mr. Justice Ross and 
Mr. Justice Wort. 
Rani'BHUNESHWARI KUER—Prarx TIEF 


— APPELLANT A 
Versus 
SUKHDEO SIN GH—DEFENDANT— . 
. RESPONDENT. 


Bengal Tenanqy Act(VIII of 18:6), ss. 69 to 71— 
7 dp LE for Mp ce uel of crops—Crops emote d 
y tenant—Power of Collector to mak j 
én accorda&ce with s. 71 (4). ea E Meh 

Section 71, cl. (4) ofthe Bengal Tenane : 
applieable to proceedings *before the Ga ST 
the cropsin accordance with the artificial ERE 
down in the said clause wher’ the tenant has re- 
moved any portion ofthe crop soas to prevent the 
dug division thereof, [p. 95, cols. 1 & 2.] . 
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There was a dispute in certai proceedings before 
the Collector whether the tenant had removed. a 
portion of the crop. The landlord, instead of submitt- 
ing to the jurisdiction of the Collector, allowed the 
matter to go by default and the Collector passed 
an order under s. 70 of the Bengal ienancy Act accept- 
jag the division made by the Amin: | f 
. Held, that the Collector had jurisdiction to decide 
the question whether the crop had been, removed 
and to divide or appraise the crop according to his 
decision, and fhe order passed by him under s. 70 
was final and enforceable as a decree. [p. 95, col. 
2] E 
First appeal against a decision of the 
Subordinate Judge, Gays, dated the 30th 
September, 1923. | : 
Messra. S. M. Mullick and S. N. Rai, for 
the Appellant. E 
Messrs. Nawal Kishore Prasad No. II and 
K.N, Verma, for the Respondent, 


JUDGMENT. 

Ross, d.—Thisisan appeal by the plaint- 
if ina suit for produce rent of the years 
1327 and 1328. The claim related to the 
paddy and rabi crops of 1327 and the rabi 
crop of 1328. The learned Advocate for the 
appellant did not prosecute his claim in 
respect of the paddy erop of 1327 and the 
question in this appeal is confined to the 
rabi crops of 1327 and 1328, and to the 
question of damages for the lands which 
the tenants intentionally left uncultivated. 

d ghall deal first with the rabi crop of 
1328. That crop was removed by the tenants 
admittedly and the learned Subordinate 
Judge, following tbe rule leid down in 
s. 71(4)of the Bengal Tenancy Act, pur- 
porfs to have assessed the rent at the 
maximum produce. But his judgment on 
this point is defective. He says: 

“The minimum rate admitted by the plaint- 
iff's witness of rabi produce is 6 maunds 
per bigha pucca and the maximum produce 
of rabi according tg the defendants is 
3 maunds per bigha. Under the circum- 
stances of the case I am prepared to accept 
the maximum rate stated by the defendants, 
namely, three maunds per bigha to ke the 
produce of rabi in 1328 " 

Now the only evidenceof outturn on the 
Bide of the defence was that given by the 
son of the defendant. The defefidant him- 
gelf did not come to the witness-box. On 
the,other hand, the plaintiii's witnesses had 
Riven evidence that the produce was 6 te 
'42 maunds a bigha andnot only that, but 

appraisement papers had been filed. The 
learned Subordinate Judge makes no re- 
ference to these*papers nor to the evidence 
gn the plaintii’s behalf, It was contended 
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on behalf of the respondent that his judg- 
ment means that he had considered that 
evidence and had disbelieved it; but there 
is nothing in the judgment to show on what 
grounds the evidence was disbelieved, if it 
was disbelieved, or that it was taken into 
consideration atall. In my opinion there 
is no proper judgment on this part of the 
case and it will have to be decided afresh, 

Similarly with regard to the question of 
damages for lands left uncultivated, the 
allegation in the plaint was that the defend- 
ant had intentionally and with a view to 
injure the plaintiff, left a portion of his 
bhaoli land uncultivated in order that he 
might have a money rent assessed in a suit 
under s., 40 of the Bengal Tenancy Act. The 
answer in the written-statement was that 
the lands were never wilfully left unculti- 
vated, but that the source of irrigation had 
gone out of repair and the defendant had 
been much harassed owing to oppressive 
measures adopted by the plaintiff. There 
was a conflict of evidence as to the neglect 
of the means of irrigation. The plaintiff's 
evidence was that in 1328 no repair was 
necessary. The learned Subordinate Judge 
has not discussed this question. His judge 
ment consists only of these words: 

“I do not believe that any rabi lands were 
left purposely fallow by the defendants.” 

It is true that he has considered the 
question of oppression in dealing with the 
paddy crop, but there is nothing to show 
that there was oppression which affected the 
cultivation of the rabi lands. He seems to 
have relied upon a suppossd admission by 
the plaintiffs Patwari that bakasht lands 
were left fallow in 1328; but what the Pat- 
wari says is that the bakasht bhit lands are 
not cultivated by the plaintiff and some of 
the lands have been recorded asthe tenancy 
of some tenants. This statement does not 
bear the meaning which the learned Sub- 
ordinate Judge put upon it, There is, in 
my opinion, no judgment on this part of 
the case either and it must have a fresh 
decision. s 

The main question in the appealis with 
regard tothe rabicrop of 1327. The tenants 
applied on the 1st of March, 1920, for & 
division of the crop by the Collector under 
8. 69 of the Bengal Tenancy Act. ° Ths 
landlord objected; but the objection was 


“overruled and an Amin was deputed to 


divide the crop. He reported that the crops 
of some lands had ‘been entirely removed 
and that the eropa of the remaining plota 
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had been damaged and misappropriated, ordinarily be made by dividing the crops ; 
the consequence of which was that avery butif thetenant has removed any portion of 
small quantity of cfops was found standing the crop so as to prevent the due division 
on the field. He prepared his khasrasand thereof, then an artificial rule ie stated to 
divided these crops. We are not concerned meet this case. The object of ss. 69 and 70 
in this appeal with the lands from which would be toa great extent defeated if s. 71 
the crops had been entirely romoved; the (4) was not available to the Oollector in 
respondent was nob oneof the tenants from cases which must frequently arise. 
whose lands the crops had been entirely What then is the position here? It appears 
removed. The argument on behalf of the from the order-sheet of the Collector that 
appellant is that as the Amin's report shows when the plaintif-appellant stated (as the 
on its facethat someof the crops which were Amin also had stated) that the crop had been 
divided had been damaged and misappro- partially removed and damaged by the 
priated, the Collector had no jurisdiction to tenant, the tenant denied that this had been 
pass an order under s. 70 ofthe Bengal Ten- done. There was, therefore,a clear issue 
ancy Act which would have the force of a which the Collector had jurisdiction to 
decreeof the Civil Court. It iscontended decide, namely, the issue of fact whether 
that if there was no division of the com- the crop had been removed, and damaged 
plete crop, the landlord was not bound; or not, and upon a determination of that 
and that the jurisdiction of the Collector question, the crop was either to be divided 
only arises where the crop has not been or appraised according to rule. The Ool- 
cut in whole orin part. In answer to the lector had full jurisdiction in this matter; 
argument on behalf ofthe respondent based but the plaintiff instead of submitting to 
on s. 71 (4), it is contended that that his jurisdiction turned his back upon the 
section has no application and, ifit has any Court and said that he was going to the 
application, no decree has been made Civil Court. The Collector, thereupon, 
under it. passed an order accepting the division made 
Sections 69 to 71 of the Bengal Tenancy by the Amin. It is clear from the form of 
et are a group of sections dealing with the the order that the Collector did not refer 
question of produce rents and they contain the matterto the Oivil Oourt ashe might 
the procedure to be adopted when an ap- have done, but accepted the Amin’s khasraa, 
plication is made to the Collector for ap- The appellant allowed the matter to go by 
praisement or division of crops. When the default andan order waspassed which under 
officer appointed by the Collector hasreport- the provisions of s. 70 of the Bengal Tenancy 
ed then the Oollector is to consider his re- Act was final and was enforceable gs a 
port and, after giving the parties an oppor- decree. In my opinion, therefore, the deci- 
tunity of being heard, to pass such order as Sion of the learned Subordinate Judge on 
he thinks just. He may, ifhe thinks fit, refer this part of the case was correct, 
any question in dispute between the parties The result is that the appeal succeeds in 
for the decision of the Oivil Court but, Part only and the case will be remanded to 
subject to that, his order is finai and ig the trial Oourt for a decision on the evi- 
enforceable as a decree. The last section dence on the record on the question of the 
of the group, s. 71, deals with the cus- "abi produce rent for 1328 and the amount, 
tody of the crop until appraisement or if any, of damages due to wilful neglect to 
diyision is made and it provides that Cultivate any of the produce-rent lands in 
“if the tenant removes any portion of the Bult. e : ; 
produce at such atime or in such a manner There will be no costa of this appeal. 
88 to provent due appraisement or division Wort, J.—l agree. . 
thereof at the propertime, the produce shall ANA è Appeal allowed in part: 
be deemed to have besn as full as the fullest Case remanded, ` 
crop of the same .description appraised in ` . 
the peighbourhoód on similar land for that ; 
harvest”, a : 
Now there seems to be nothing in this. . : s 
section to support the view that it is not 
applicable tq proceedings before the Collec- ° 
tor, The Oollector has jurisdiction to make 
QA division of the crops, The division would 
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s OUDH CHIEF COURT. 
APPLICATION No. 54 or 1927. 
January 5, 1928. 
Present :—Sir Louis Stuart, Kr., Chief 


Judge.. 
KASHI NATH. RAI—PLAINTIFF— 
APPLICANT 
. versus 
Thakur NAND BEHARI SINGH— 
DEFENDANT— OPPOSITE PARTY. 

Jurisdiction — Execution of fresh pro-note | in 
satisfaction of debt by one of the debtors—Suit by 
the executant against the other for money—Contribu- 
tion—Jurisdiction of Small Cause Court. 

Aand B executed a bond infavour of C. A 
aid a portion of the money due on the bond 
but B paid nothing. A then executed a pro- 
note in C’s favour for the balance in full satisfaction. 

. CŒ obtained a decree against A on it and realised 

his amount. A sued B in a Small Cause 
Court for payments made on his behalf : É 

Held, that the suit was not a suit for contribu- 
tion and was cognizable by the Small Oause Court. 

Sardha Baksh Singh v. Durga Baksh Singh (1) 
‘referred to. | 

Application from the decree of the Sub- 


Judge,Fyzabad, dated the 17th September, 
1927. 


Mr. S. N. Roy, for the Applicant. 
Mr. Naim Ullah, for the Opposite Party. 


JUDGMENT.—Ihe facts are as fol- 
laws: On the l6th January, 1919, Kashi 
Nath Rai and Thakur Nand Behari Singh 
executed jointly & bond in favour of Hanu- 
man Prasad for Rs. 187-8-0. I find on the 
facts that Kashi Nath Rai paid in respect 
of the liability on this bond Rs. 40 on the 
ist February, 1920, Rs. 25 on the 2nd Feb- 
ruary 1921, Rs. 10 on the 2nd May, 1921, 
and Rs. 200n the Ist April, 1922, Thakur 
Nand Behari Singh paid nothing. ‘The 
consideration in question of the first bond 
had been shared equally between Kashi 
Nath Rai and Thakur Nand Behari Singh. 
On the 25th September, 1922, over Rs. 300 
was found due on the bond of the 16th 
June, 1919. Hanuman Prasad obtained from 
Kashi Nath Rai a promissory note for 
Rs. 300 in full satisfaction of this liability. 
Thakur Nand Behari Singh was asked to 
join in the execution of thispromissory note, 
He agreed to do 80, but refrained from exe- 
outing it. Hanuman Prasád instituted a 
puiton the basis of the promissory, note 
„against Kashi Nath Rai alone," A decree 
e was qbtaine t à 

all Rs. 646 in satisfaction of this decree 

between February, 1925, and the 23rd of 

February, 1927, On the 23rd of F'ebruary, 
. 2921, ho instituted the suit, which I am 
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now considering against Thakur Nand 
Behari Singh. The learned Small Cause 
Court Judge has decided on the facts much 
as I have decided. The facts are very 
clear. Thakur Nand Behari Singh shared 
jn the benefits derived from the execution 
of the bond of 16th June, 1919. He left 
Kashi Nath Rai to make all the payments’ 
that were made prior to the 25th September, 
1922, He left Kashi Nath Rai to stand alone 
for the liability of satisfying the balance. 
The learned Small Cause Court Judge ac- 
cepts this view of the facts, but he dismiss- 
ed the suiton the ground that it was a 
suit for contribution, and as such could not 
be maintained according to the decision of 
the late Court of the Judicial Commissioner 
in Sardha Baksh Singh v. Durga Baksh 
Singh (1). This decision has no bearing on 
the case. The present suit is not a suit for 
contribution. There was no question of 
joint promise in respect of the promissory 
note of the 25th September, 1922, inasmuch 
as Thakur Nand Behari Singh did not join 
in the execution of the promissory note, The 
plaintiff Kashi Nath Rai has no remedy in 
respect of the payments made before 25th 
September, 1922. Any such remedy as he 
might have in respect of those payments is 
barred by time, but he is certainly entitled 
to a remedy in respect of payments which 
he-has made since February, 1925. How 
does the case stand? If Thakur Nand Be- 
hari Singh had acted, as he should have 
acted, he would have joined Kashi Nath Ral - 
in executing the promissory note of the 
25th September, 1922. By the action which 
he has taken he has put Kashi Nath Rai 
at alossto the extent of Rs. 323 and the 
cause of action is within time. There is 
nothing in the Provincial Small Cause Courts 
Act to prevent a suit of this nature being 
brought in the Small Cause Court. I ao- 
cordingly allow the application to this ex» 
tent. I direct that a decree shall be passed 
in favour of Kashi Nath, Rai against Tha» 
kur Nand Behari Singh for Rs. 323. Isee 
no reason to allow interest. Thakur Nand 
Behari Singh will pay his own costs and 
those of Kashi Nath Raiin both Courts, I 
do not reduce costs. " 
a. ication a 
(1) 22 Ind, Cas, 203; 160, pore Pod: 
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CALCUTTA HIGH COURT. 
Ogiminat Ravisyons Nos. 1164 amp 1165 
oF 1927, 

December 15, 1927. 

Present :—Mr. Justice Cuming and 
Mr. Justice Gregory. 
NRIPENDRA NATH DAS--AocUsED 
—PETITIONER 
versus 

EMPEROR— RESPONDENT. 

Penal Code {Act XLV of 1860), s. 409—Rent 
Collector under Governmént—Failure to pay to 
Government money realised—Criminal breach of trust 
—Consiruction of agreement—Servant and lessee dis- 
tinguished. 

A moujadar executed a kabuliyat to Government 
undertaking to realise the grass rent of a certain 
mouza lying within his jurisdiction, and to deposit 
the said amount in the Government Treasury on or 
before a date to be fixed by the Government Officers 
from time to time. It wasalso stipulated in the 
kabuliyat that if he failed to deposit the rent, 
Government would be competent to realise from him 
or from his surety or sureties the sumsin arrears 
according to the law prescribed for the realisation 
of arrears of rent. The moujadar failed to deposit 
the rent collected by him in time and he was con- 
victed under s. 409 of the Penal Code : 

Held, that the position of the moujadar under tha 
kabuliyat was that of a lessee and not a servant 
and it was not open to the Government to prosecute 
the moujadar in the Criminal Oourt for failing to 


. deposit the money realised by him, 


Criminal revision against an order ofthe 
Officiating Sessions Judge of the Assam 
Valley District, dated the 13th August, 1927, 


modifying that of the Magistrate, First 


Olass, Dibrugarh, dated the 16th May, 1927. 

Babus Probodh Chandra Chatterji and 
Jnana Nath Boral, for the Petitioner, 

Mr. Khundkar, Deputy Legal Remembran- 
cer, for the Crown. 
JUDGMENT, 

Cuming, J.—This Rule has been grant- 
ed on ground No.3 of the petition which 
runs a8 follows ¿= 

Far from the terms of the kabuliyat it 
would appear that no criminal offence 
could be said to have been committed by 
the accused even if he failed to credit the 
amount realised by him. 

The facts would appear to be these: 
The petitioner had executed a kabuliyat in 
favour ofthe Government of Assam as & 
collector of grazing fees. He collected 


three sums Ra. 28, Rs. 24 and Re. 24 which 


he did nof remit to the Treasury. 

On this finding hehas been convicted oa 
three counts under s. 409. 

He argues now thet even if he failed to 
pay in these amounts to the Treasury he 
pannot be held criminally liable, All that 
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the Government can do if he fails to pay 
into the Treasury the amount he bas 
realised is tozproceed against him and his 
sureties by the procedure prescsibed for the 
realisation of arrears of rent. The relevgnt 
portions of the kabuliyat areas follows: 

“T shall realise the grass rent of the 
mouza payable to the Government lying 
within my jurisdiction and I shall deposit 
the said amount in the Government Treasury 
on or before the date to be fixed by the 
Ohief Commissioner or any other authorized 
officer from time to time. If I fail to de- 
posit the grass rent from my kist within 
one month's time fixed the Government shall 
be competent to realise from me or from 
my surety or sureties the said sum in arrears 
according to law prescribed for the realisa- 
tion of arrears of rent.” ‘ 

Clause 2 merely provides the amount of 
the surety. Clause 4 deals with his res 
muneration which is to be a come 
mission or & fixed salary. Reading this 
kabuliyat it seems to me to be quite clear 
that the moujadar was justified in thinking 


_thatif by any chance he failed to deposit 


the grass rent realised by him the penalty 
would be that the amount would be recovers 
ed from his sureties or himself by a certain 
procedure and that the kabuliyat did, not 
contemplate his being criminally prosecuta 
ed for failure to deposit the amount realised, 
The position of the moujadar seems to me 
to be really not that of a servant but a 
lessee, $ 

In view of the terms of the kabuliyat it 
seems to me that itis not open to Govern- 
ment to proBecute the petitioner in tha 
Oriminal Court for failing to deposit the 
money he has realised. "They seem to 
limit SIRE remedy to the method prescribed 
in cl. 2. . 

The result ig that the finding and sentence 
must be set aside and the accused acquit- 
ted.e The same order will govern Revision 
Case No. 1169. 

Gregory, J.—1 agree. , 

A N, A, Rules made absolute. , 
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e PATNA HIGH COURT. 
OBIMINAL Revision No. 46 or 1928. 
February 8, 1928. 

Present:*-Justice Sir J wala Prasad, Kr. 

- HAR PRASAD SINGH-—PRETITIONER 

vérsus 

HULSAN OHAMAR —Ovrrosrrg PARTY. 

Chota Nagpur Tenancy Act (VI of 1908), s. 72 (4)— 
Surrender of holding by raiyat—Landlerd's right to 
re-enter—Termination of under-raiyat’s rights—Dis- 
possession of  under-raiyat — Criminal trespass— 
Bona fide claim of right—Penal Code (Act XLV of 
1860), ss. 426, 147. 

Under the Chota Nagpur Tenancy Act when a 
raiyat surrenders his holding the landlord acquires 
a right to enter upon the land and he can do soin 
spite of the land being in the possession of an under- 
raiyat brought on theland by the raiyat. He is 
not bound to bring an ejectment suit against the 
under-raiyat. (p. 99, col. 1.] 

A raiyat surrendered his holding to the landlord. 
.The latter took possession of the land dispossessing 
an under-ratyat who had been brought on the land 
by theraiyat and uprooting the seeds sown by the 
.under-raiyat. The landlord was convicted for 
criminal trespass and mischief: 

Held, that after surrender the position of the 

under-raiyat was that of a trespasser so far as the 
landlord was concerned and the action of the land- 
lord being a bona fide claim of right, the conviction 
was illegal, [ibid,] 
: Oriminal revision from an order of the 
Officiating Deputy Commissioner, Pala- 
mati, dated the 18th November, 1927, up- 
holding that of the Deputy Magistrate, 
Daltonganj, dated the 26th August, 1927. 
' Mesers. S. P. Varma and B. P. Varma, 
for the Petitioner. 

JUDGMENT.—This is an application 
Against the conviction and the sentence of 
fino of Rs. 30 passed on the petitioner 
under 8. 426 (mischief) and s. 447 (criminal 
trespass) ofthe Indian Penal Oode by the 
Magistrate of Daltonganj exercising Third 
Dlass powers, by his order of the 26th 
August, 1927, The conviction and the 
sentence have been upheld by the Offici- 
ating Deputy Commissioner of Palamau 
Pr ne order, dated the 18th November, 
19 a . 
The petitioner is the landlord of the land 
in dispute. Sheosaran SIE (D. W. No, 7) 
“wasa raiyat of theland. The complainant 
Hulsan Ohamar was an under-rayiat under 
Sheosayan Singh. Sheosaran Singh surren« 
dered the land in favour òf the petitioner 
on the 21st Jaith 1334 (corresponding to 
6th June, 1927). The petitioner as land- 
ford settled the land with Ram Krishna 
Ganderi and Bhadai Ganderi. The case of 
the complainant i$ that on the 18th July, 
1927, the petitioner with the aforesaid Gan- 
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déris came to the land and ploughed 
it and uprooted the seeds which were al- 
ready cast on theland by the complainant. 

The status of the complainant: in the 
land is not disputed. He was an under- 
raiyat holding the land under Sheosaran 
Singh, the raiyat thereof. His right in 
the land wascreated by Sheosaran Singh 
and was co-extensive. Sheosaran Singh 
surrendered the holding. There was no 
relationship of any kind between the 
complainant and the petitioner, the superi- 
or landlord. Only Sheosaran Singh being 
the raiyat of the land and the relation- 
ship of landlord and tenant between him 
and the petitioner stood in the way of the 
petitioner getting khas possession of the 
land. Sheosaran Singh having surrender- 
ed the holding atthe end of the agricul- 
tural year, the petitioner-landlord was en- 
titled under s. 72, cl. (4) of the Ohota 
Nagpur Tenancy Act to "enter on the hold- 
ing and either let it to another tenant or 
take it into cultivation himself" In the 
present case he exercised his right by let- 
ting it out tothe aforesaid Ganderis. 

The complainant in his evidence admits 
that the “two Ganderis have been settled 
by the accused.” He admits that they are 
not his servants or men, Therefore, the 
petitioner accepted the case of the prose- 
cution. He went to the land not with a 
view to take khas possession thereof, but 
to see that his lessees, the two Ganderis 
get possession of the land. The com. 
plainant says that the petitioner cultivated 
the land with the help of the Ganderim 
which supports the view that the land was 
not intended to be taken khas possession 
of by the petitioner but that the Ganderis 
had obtained lease of the land and were 
trying to obtain possession thereof and 
the landlord helped them, which he was 
pound todo having settled the land with 
them. 

The learned Deputy Cammissioner docs 
fot dispute the right of the petitioner-land- 
lord to take possession of the land, but 
he says that he is not “entitled to enter 
forcibly upon the land if the under-raiyat 
opposes,” Further he says that “the pro- 
per course forappellant should have been 
to have brought an ejectment suit against 
the respondent for the holding in question.” 
Olause (4) of s. 72 of the Chota Nagpur 


Tenancy Act does not require that he - 


should bring an ejectment suit. It gives 
him a right to enter on the land, and 
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either tolet it to another or take into cul- 
tivation himself. Under-raiyat''has been 
defined in s. 4» cl. (3) of the Chota 
Nagpur Tenancy Act to be a tenant hold- 
ing whether immediately or mediately 
under a raiyat. An  under-raiyat isa 
. tenant different from the other classes, such 
as, an occupancy 7atyat, non-occupancy rai- 
yat, ete. There is no provision in the Act 
prescribing the mode of ejecting an under- 
raiyat such as in the case of other kinds 
of raiyats notably non-occupancy raiyats. 
No notice or any formality is required to 
eject an under-raiyat, vide Guru Charan Haj- 
jam v. Suklal Hajam (1), Ram Narain Sahu 
v. Maangru Urao (2), Ram Krishna Singh v. 
Emperor (3) and Jang Bahadur Singh v. 
Emperor (4). The ejectment of an under- 
raiyat willbe governed by thecommon law. 
He will be treated merely as a tenant-at- 
will Bridge's Survey and Settlement Re- 
port of Palamau Distriet (1913-20), para, 
Z01, page 105, also supports this 
view. 'lhe landlord is not bound to take 
notice of an under-raiyat because he is 
not supposed to have been brought on thé 
land by him and he can ignore him, and 
the moment he acquires a right to enter 
upon the land he can do so in spite of the 
land having been previously in possession 
ofan under roiyat, After the surrender 
by the raiyat ot his holding, the right of 
an under-raiyat ceases and his position 
becomesthat of a trespasser so far as the 
landlord is concerned, : 

. Therefore, the action of the landlord in 
the present case in letting out the land in 
question to the Ganderis and in trying to 
Bee that they get possession of the land 
$as & bona fide claim of right and so he 
cannot be convicted of criminal trespass 
or mischief. 

The conviction of and the sentence pass- 
ed on the petitioner are set aside, and 
the fine, if realised, will be refunded, 

"ALN, A. . Conviction set aside. 
. (1) 19 Ind. Cas. 588; 400, 858; 17 O, W. N. 810. 
. (2) 4 0. W. N. 792. 

(3) 66 Ind. Oas. 817; 3 P. L. T, 335; 23 Cr. L, J. 321; 
A. L R. 1922 Pat. 197. 

' (4) 93 Ind. Cas. 40; 7 P, L, T. 79; 27 Or. L. J. 392; 
A, 1, R, 1926 Pat, 244, 
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LAHORE HIGH COURT. ° 
ORIMINAL APPEAL No, 22 or 1923. 
March 9, 1928. , 
Present:—Mr. Justice Agha Haidar. 
BANTA SINGH AND, ANOTRER—AQCCUSRD-— 
APPELLANTS . 
versus 


EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 366—Abduction 
—Intention, determination of. 

In a case under s. 366, Penal Code, intention is a 
matter of inference from the circumstances of the 
case and the subsequent conduct of the accused after 
the abduction has taken place. (p. 100, col. 1.] 

Chander Singh v. Emperor (1), followed. : 

Oriminal appeal from an order ofthe Magis- 
trate, First Olass, with powers under s. 30, 
Criminal Procedure Code, Amritsar, dated 
the 16th December, 1927, 

Messrs, Bhagwan Das and Madan Gopal, 
for the Appellants, ` 

Mr, Shambu Lal Puri, for the Respond- 
ent. 


JUDGMENT.—The two appellants 
have been convicted under s. 366, Indian 
Penal Code, andsentenced to five years’ 
rigorous imprisonment each. The case for 
the prosecution is that P. W, No, 1, Musam- 
mat Sairan,had been sentto one Chiragh 
by her people. Ohiragh passed her on to 
Sheru. Sheru left her with a weaver. “She 
left the weaver's house in order to reach 
her father’s house. She found herself in 
her wanderings in the village Ghoga and 
the story is that there she met the two 
appellants. The girl has given evidence in 
this case and she says that she was kept 
in a house closely watched by the two 
appellants, After sometime the two appel« 
lants took herto Narinjanpur where she 
lived inthe house of one Mihan Singh, 
From MihanSingh’s house she escaped a 
night and took shelter in the house of one 
Gurdit Singh. She told her story to Gur- 
dit Singh who informed the Lambardar and 
sent the girl to the Thana for the First qn- 
formation Report. The girl gives'her age 
as fourteen years. There cannot be any, 
doubt that there are certain contradictiong 
between the First information Report and 
the evidence whigh the girl gave before the 
Court, The fact, however, emerges: that 


“the girl was not got hold of by the two 


appellants who confized her in a hogse fon 
two days. A point is raised on behalf of the 
appellants that there is go allegation much 
less proof of the fact that the appellanta 
abducted the girl with intent that ehe may 
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be fompelled, or knowing it to -be likely 
that she will be compelled, to marry any 
person against her will, or in order that 
she may be forced or seduced to illicit in- 
tergourse, or knowing if to be likely that she 
will be forced or seduced to illicit inter- 
course, and the argument is further develop- 
ed that as there is nothing on the record 
to show that there was any such intention, 
8. 366 doesnot .apply. The question of 
intention is always a very difficult one to 
decide, but there is & ruling of this Court, 
Chandu Singh v. Emperor (1), where it is 
laid down that the intention is a matter 
of inference from the circumstances of the 
case andthe subsequent conduct of the 


accused after the abduetion has taken - 


place. Incase there is any doubt as regards 
the conviction of the appellants under s. 
368, Indian Penal Code, the case would be 
Govered by the provisions ofs. 365 of the 
Indian Penal Code. As already indicated’ 
the girl had been kept in a house at Ghoga 
by the two appellants fora period of two 
days and was strictly watched. 

The girl identified the two accused persons 
in-a parade out ofa number of other per- 
sons with whom they were mixed, so there is 
no doubt about their identity, A further 
argument was put forward that this evi- 
dence has not been believed in the case 
of some other persons who had been chal- 
laned along with the appellants and who 
have keen acquitted, the evidence for the 
prosecution being considered insufficient. 
With the acquittal of those persons I am 
not concerned. I have to confine myself 
to. the case of the two appellants before 
me and to see whether the evidence on the 
yecord is sufficient to justify their convic- 
tion. In my opinion this evidence is quite 
sufficient to support the conviction. The 
judgment of the Court below is correct and 
I, therefore, dismiss the appeal.  — e 

"AN A Appeal dismissed, 


(1) 67 Ind. Oas. 731; 8 Lah, Lu J. 674; 28 Cr. Ld. 
, 159; 105 P. L, R. 1919, 


MAHAMMAD ABDUL KH8DDUS SAHIB v. MUHAMMAD ASRROËP SAHIB. 


1101. ©. 192$ — 
MADRAS HIGH COURT. 


ORIMINAL Revision Casz No. 504 or 1927.. 


(OriminaL Revision Peririon No. 444 
oF 1927), 
November 13, 1927. 
Present:—Mr. Justice Devadoss. 
MAHAMMAD ABDUL KHUDDUS 
SAHIB AND OTABRS— PETITIONERS 


versus 
MUHAMMAD ASHROFF SAHIB— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1808), s. 147— 
Dispute as to right to use land as burial ground— 
Matters for consideration-—Raising crops on burial 
ground, effect of. . . 

Where a breach of the peace is threatened over a 
dispute in respect of the right of certain persons to 
use a land as a burial ground, the section applicable 
is B. 147, Oriminal Procedure Code, and not s. 145. 


The important point for consideration in such a case 
is not the question of possession of the land, but 
whether the persons claiming the right exercised that 
right when occasions arose. 

The circumstance that certain vacant portions of the 
land were improperly used for raising crops does: not 
necessarily affect the right to use the land as burial 
ground, : 


Petition, under ss, 435 and 439 of the 
Code of Criminal Procedure, 1838, praying 
the High Court to revise the order of the 
Oourt of the Sub-Divisional Magistrate, 
Nidadavole, dated the 7th March, 1927, -and 


passed in Miscellaneous Case No. 3 of 
1926. : 


Mr. V. Govindaraja Chari, for the Petis 
tionera, i 4 P 


Mr. K.Kameswara Rao, for the Respond: 


ent, 
The Public Prosecutor, for the Otown. 


JUDGMENT.—This is an application 
to revise the order of the .Sub- 
Divisional Magistrate of Nidadavole passed 
under s. 145 of the Oriminal Procedure 
Code. The petitioners’ contention is that 
the land in dispute is a burial ground 
and that they as Muhammadans of Aurang- 
abad are entitled to bury their dead there, 
The learned Magistrate has only address- 
ed himself to the question of possession 
and has come to the conclusion that tlie 
respondenis were in possession and directs 
ed that the possession ' should . continue 
with them.. In & case ofthis kind where 
ertain persons claim to have the right 
to bury their dead in a burial ground 
the Magistrate should have addressed him» 
self to the question whether'the persona 
claiming the right exercised that right 
when occasions arose. It is only in opem 
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spaces in a burial ground that new graves 
are made. The fact thata portion of the 
ground was plouged and sown isno ground 
for thinking that*it is not a burial ground. 
The petitioners obtained a declaratory 


decree in O. S. No. 162 of 1916 on the file of . 


the Additional District Munsif's Court: of 
Kovur with reference to the plot now in 
dispute, The decision of the District 
Munsif has not been appealed against. The 
question is what wag the portion which was 
declared to be the burial ground in that 
suit, The learned Magistrate has thought 
fit to place reliance upon the fact that 
the plot now claimed to be part of the 
burial ground was ploughed and sown 
and was alsothe subject ofalease. This 
is entirely immaterial for the present pur- 
pose. Vacant portions of a burial ground 
may be improperly used for raising crops; 
but that would not take away the right 
of persons entitled to bury their dead 
when occasion arises. Section 147 which 
relates to the exercise of any right of user 
of any land or water covers cases of this 
description and the Magistrate has to see 
whether the right which is exercisable 
only on particular occasions or at particu- 
lar seasons was exercised during the 
last of such seasons or occasions. It 
appears there were burials in this plot 
in spite of objection. The question is not 
whether the plots in dispute were culti- 
vated or not but whether the Muham- 
madans exercised their right to bury in 
any portion of the plot which was decreed 
to be a burial ground. As the learned 
Magistrate has not addressed himself 
to the real question in the case, I set 
aside his order and direct him to restore 
the petition to file and dispose of it in 
the light of the remarks made herein. 
Y.N. Y. Order set aside, 


LAHORE HIGH COURT. 
ORIMINAL REVISION No. 215 or 1928. 
Mareh 9, 1928. 

Present :—Sir Shadi Lal, Kr., Chief 

E Justice. 
Musammat DARKAN-—ACCUSED — 
PETITIONER . 
versus 
EMPEROR—RzsPONDENT. 


Penal Code (Act XLV of 1860), s. 186—Obstruction Penal Code, and sentenced her to pay a. 


DARKAN 9, BMPEROR, 


lol. 


to publie semvant--'Obstruetion', meaning of—Use of. 
force, necessity of—Criminal Procedure Code (Act V - 
of 1898), s. 195 (1) (a)—Obstruoction to publie servant; 


offence of—Written complaint, necessity of —Report 
on warrants of Civil Court or report to Police, whe- 


effect of. : 


ther complaint—No offence commitied—Plea of guilty, 


The word ‘obstruction’ as used in s. 186, Penal: 
Code, means actual obstruction, i.e. actual resistance” 
or obstacle put in the way ofa public servant. The _ 
word implies the use of criminal force and mere, 


threats or threatening language are not sufficient. 
Emperor v. Gajadhar 
Emperor (2), referred to. 


r 


(1) and Aijaz Husain v. 


No prosecution in respect of an offence under” 
8.186, Penal Code, cen be instituted except on the E 


complaint in writing of the public servant concerned 


or ofsome other public servant to whom he is suba” 


ordinate. 


Neither the report of a process-server on- 


the back of a warrant, to the Civil Court complain. . 


ing of obstruction nor the report of the Presiding 


Officer of the Civil Court to the Police is a com» 


plaint satisfying the provisions of law. 


When no offence has been committed in the eye. 


of law the plea of guilty does not avail against tho- 


accused. 


Case reported by the Sessions Judge, 


Hissar, with his No. 17-J of 1998. 


Facts of the case appear from the follow 


ing report made by the Sessions Judge: 


REPORT.—The Senior Subordinate . 
Judge, Hissar, wrote a robkar to the Super- ` 


intendent-Police, Hisear, on 7th June, 
Ex. (P-E) 


1927, . 
intimating that it had been . 
brought to his notice by Zahid Hussain,. 


process-server, that he attached some pro- . 
perty of Sheoji, judgment-debtor, in exe-: 


cution of awarrant at village Kharar on 
Sth June, 1927, but that Sheoji, his wife 


Musammat Darkan and his daughter Musam- 
"mat Manbhari forcibly snatched the pro- 
gave him a beating. 


perty from him and 


with shoes and lathis. The Senior Subordi- 


nate Judge requested the Superintendent f 
Police to enquire into the matter through - 
the Sub-Inspector and take proper action. : 


As a result of the Police enquiry. 
Sheoji, his wife and daughter were challan- 
ed, ünder ss. 332, 394, Indian Penal 
but the Magistrate held that no attachment 
of any property had in reality been effect- 


Code, . 


ed that Sheojiand his daughter were note- 


even present at the time of the alleged 
occurrence, and that all what happened was 


- that Musammat Darkan abused the process- 


Server and said that she would not allow 
him to attach the cattle. He, therefor 
discharged Sheoji and his daughter Musame 
mat Menbhari, but convicted his wife 
Musammat Darkan under s. 186, Indian 
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fne of Ra, 20, noting also in Bis judgment 
that She pleaded guilty to the charge. 


It is clear that no prosecution in respect of 
an offence urfder s, 186, indian Penal Code, 
canebe instituted except onthe complaint 
in writing of the publie servant concerned 
or of some other public servant to whom 
he is subordinate, vide 8. 195 (1) (a), 
Criminal Procedure Code. Now, there 
was no complaint in this case as defined in 
5. 4 (h), Criminal Procedure Code, by either 
the process-server or the Senior Subordinate 
Judge. The former presented a report of 
the occurrence on the back of the warrant to 
the Civil Court, and did not make any 
allegation either orally or in writing to a 
Magistrate and the Senior Subordinate 
Judge merely reported the matter to the 
Police. Neither this, nor the Police challan 
did, of course, constitute a complaint, The 
result thus is that the Court took cognizance 
of the case without jurisdiction, and the 
conviction cannot stand. 


All what the Magistrate finds is that 
Musammat Darkan abused the process- 
server and said that she would not let him 
attach the cattle. Now the word “obstruc- 
iion" as used in s. 186 means “physical 
obstruction", i. e, actual resistance or 
obstacle putin the way of& public servant. 
The word implies the use of criminal force, 
and it appears that mere threats or threaten- 
ing language would seem to be insufficient, 
vide Emperor v. Gajadhar (1) and Aijaz 
Husain* v. Emperor (2). No offence had thus 
been committed and the conviction was im- 
proper on this ground as well. It is said that 
the accused pleaded guilty, buta reference 
to her statement before the framing of 
the charge shows that all what she admit- 
ted was that she told the«process-server that 
she would not let him attach cattle till 
the arrival of her husband. Besides, the 
plea of guilty does not avail, when she 
offence in question had not been committed 
in the eyeof law. 

For the above reasons, I forward the 
proceedings to the High Court with the 
recommendation, that the conviction may 
be set aside. The fine has already been 

e paid and an order for its refund may kind- 
ly be passed. E 
Mr. Nanwan Mal, for the Petitioner. 


1)81nd. Oas. 823; 7 A. L. J. 1174; 11 Cr. LJ. 


21. 
(3) 35 Ind. Cas, 973; $8 A, 506; 14 A. D, J. 731; 17 
Or. L. J. 413, : 
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ORDER.—for the reasons recorded by | 
the learned Sessions Judge I set aside the 
conviction and the sentence, and direct 
that the fine, if realized, be refunded tothe 
petitioner, 


R. L. Conviction set aside. 


RANGOON HIGH COURT. 
Cg1MINAL ArpeaL No. 1359 oF 1927, 
December 5, 1927. 

Present: —Mr. Justice Carr. 
EMPEROR— PETITIONER 
versus 
MUTU ALAGI—RESPONDENT. 

Burma Village Act (VI of 1907, as amended by | 
Act I of 1921), s. 20-A—Rules under s. 20-A, r. 1 (a) 
—Bona fide money-lender taking pawn of goods 
and chattels—Offence—Conviction by Magistrate— 
Deputy Commissioner's power to revise. e 

The conviction and sentence of & person for an 
offence made punishable by the Burma Village Act 
or Rules made thereunder is not ‘an order made 
under the Act’ within the meaning of s.23 of the. 
Act, nor isa Magistrate when exercising his juris- 
diction as such ‘an authority subordinate to’ the 
Deputy Commissioner within the meaning of the, 
said section. [p. 103, col. 1.] 

A conviction and sentence by & Magistrate for an 
offence under the said Act cannot, therefore, be 
revised by the Deputy Commissioner. [ibid.] 
Persons genuinely carrying on the business of money- 
lending and advancing money on a promissory note or 
other document are exempted from the operation of the 
rules made unders. 20A of the Burma Village Act, 
and cannot be convicted far taking goods and. 
chattels in pawn for loans of money. (p. 104, col. 


“Mr. A. Eggar, Government Advocate, for 
the Crown. 
Mr. McDonnell, for the Respondent. 


JUDGMENT.—The respondent, Mutu 
Alagi, was convicted by the Township 
Magistrate of Thegon of the “offence of 
receiving in pawn a gold ring—without a 
license in contravention of s. 20-A of the 
Burma Village Act punishable under r. 
6 of the Rules unders. 20-A of the said 
“Act” and was fined Rs. 30. 

He applied to the Deputy Commissioner, 
Proms, for revision. of the order, praying 
thatit be set aside and that the fine be 
refunded to him. ‘This application - was 
registered as a “ Griminal Revision "ju the 
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Court of the District Magistrate, Prome, 
and the first entry in the case diary was 
signed by the Deputy Commissioner as 
District Magistrate, The two subsequent 
entries were signed by him as Deputy 
Commissioner. "This officer set aside the 
gonvietion and sentence passed on the re- 
"Bpondent and directed that thefine and costs 
paid be refunded to him, In doing this he 
expressly acted as Deputy Commissioner 
and purported to act under the powers eon- 
y on him by s. 23 (2) of the Village 

QU. 

This is an appeal by the Local Govern- 
ment against that order, 

It is admitted by Mr. McDonnell for the 
respondent that the order wasone made with- 
out jurisdictionandthereis no doubt that 
this is the case. 

The respondent was convicted by the 
Township Magistrate on a criminal trial 
and such conviction can only be set aside 
by a duly constituted Court of Criminal 
Appeal or Revision acting in exercise of the 
jurisdietion conferred on it by the Code of 
Oriminal Procedure or other law. 
Magistrate was a First Olass Magistrate and 
no appeal lay from the conviction and 
sentence of fine of Rs. 30. The District 
Magistrate had power to callfor the case 
in revision but had no power to interfere 
with either the conviction or sentence. He 
eould,if he thought fit, have referred the 
case to this Court with his recommenda- 
tion. 

The Deputy Commissioner is not a Court 
of Criminal Appeal or Revision and had no 
power to deal with the convietion and 
sentence in any way. In passing his order 
he evidently misconstrued the provisions 
of s. 23 of the Village Act, which, so far as 
they now concern us are :— 

“(1) An appeal shall not lie from any 
order made under this Act. 

(2) But the Deputy Commissioner may 
revise any such order made by any authority 
subordinate tohim . . , , " 

Now the convietion and sentence ofa 
person for an offence made punishable by 
the Act or Rules made under it is not “an 
order made under this Act.” Nor is a 
Magistrate when exercising his jurisdiction 
as such “an authority subordinate to” the 
Deputy Commissioner. 

It has not been argued by Mr. McDonnell 
that since the Deputy Commissioner is not 
a Criminal Court this Court has no power 
te interfere with his order. I think there 
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would be some force in such an objeatign, 
at any rate-so far as concerns the power 
of this Court às a Oourt of Oriminal Appeal. 
But the question is not very material. It 
is undoubtedly the duty of this Court ang 
within its powers on the matter being 
brought to its notice,to declare that the 
order of the Daputy Commissioner is of no 
effect as against the conviction and the 
sentence passed by the Magistrate, and 
that the conviction and sentence remain in 
fores untilset aside by a competent Court, 
I now record a declaration to that effect, 

Mr. McDonnell has asked me also to 
consider in revision the correctness of the 
original conviction, The Government 
Advocate has raised no objection and thig 
question has been argued, 

Reviewing the proceedings of the Magia« 
trate I note in the first place that the con- 
viction was wrong because s. 20-4 of the 
Village. Act and the Rules under it do not 
create any such offenee as that of receiving 
an article in pawn without a license, 
What they do make punishable is tha 
carrying on of the business of a pawn- 
broker, and it was of that offence that the 
respondent should have been convicted, 
if convicted at all. 

Secondly, the respondent was the wrong 
person to be tried for that offence, He was 
a mere clerk in the firm of An. Ar, AL 
Alagappa Ohettyar which carried on the 
business through its agent at Thaton. The 
proper person to be charged was, therefore, 
that agent. The respondent might possi- 
bly also be liable to conviction for abet- 
ment or even, applying 8.34 of the Penal 
Code, of the substantive offence, but the 
prosecution ofthe agent would have been 
much more appropriate, " 

The next questiorfis whetheran offence 
has been committed at all. Section 20- A of the 
Village Act provides that “No person shall 
keep # pawn-shop or carry on the business 
of &*pawn-broker except under and in 
accordance with rules made by th& Local 
Governmentin this behalf." Sub-sections (2) 
and (3) give the rule making power. Rule i 
(a) made under this section reads :— 

“1. In these xules—‘a) 'Pawn-breker' 
means every person who carries on the 
Business of taking goods and chattels in, 


. pawn for loans of'maney not exceeding 


Rs. 200 in any one transaction: provided 
that nothing in these rules shall apply to 
persons taking goods and chattels in pawn 
for loans exceeding Rs, 100, when the rata 


- 
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bf interest or other profit dots not exceed 
15 *er cent. per annum, nor shall they 
apply to persons genuinely carrying on the 
business of, money-lender and advancing 
money om a promissory note or other docu- 
s ment.” p . 

Rule 6 provides that ‘Whoever carries on 
the business ofa pawn-broker without a 
license . . ‘shall be punishable with fine 
which for a first offence may extend to fifty 
yupees . . . ." | 

There is à curious variety of phraseology 
inr.l(a) which makes it very difficult to 
Bay what was the probable intention of its 
framers, But it is claimed in this case 
that the respondent comes under the 
concluding words of the rule, which I have 
italicised and that, therefore, the rules do 
not apply to him at all. 

It appears to be admitted that the An. 
Ar. Al. firm genuinely carries on the 
business of money-lender, and there can 
be no doubt that in this case the 
firm did advance the money in question on 
a “document.” The learned Government 
Advocate has pointed out that the docu- 
ment, Ex. A, is not a promissory note. That 
is so but there can be no doubt that it 
comes within the very wide terms “other 
document.” It reads as follows:— 

“The undersigned Maung Thein Maung 
borrows Rs.10 with interest at Rs, 2-8 per 
cent. per mensem on a pledge of the gold 
mentioned in thelist below. As regards 
the goldif within . "P . months 
from this date Ido not pay the principal 
and interest the lender (name of firm) may 
gell (the gold) . . . . " 

This document was signed by the borrower 
and from the evidenceit appears that both 
the original and the counterfoil remained 
$n the possession of thelender, 

Iam very clearly of opinion that such 
transactions as this when entered into bya 
genuine firm of meney-lenders such ae the 
An. Ar, Al. firm are exempted fromethe 
operation of the rules by the words in r. 4 
(a) already mentioned and that, therefore, no 
‘fonce was committed either by, the firm 
or by its servant, the respondent. 

I, therefore, in exercise of the revisional 
jurisdiction of this Oourf, set aside the 
conviction and sentence passed upon thee 
réspondent Mutu Alagi-by the Township 
Magistrate of Thegon and direct that he be 
acquitted and that the fine and costs paid 
by him be refunded to him. 

A. N. As Conviction set aside. 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 75 oF 1928. 
February 29, 1928. 
Present:—Mr. Justice Adamí and 
Mr. Justice Wort. 


RAMASRAY AHIR AND oTHERS—ÀCOUSED , 


~~ PETITIONERS 
versus 
EMPEROR-—RESPONDENT. 


Penal Code (Act XLV of 1860), s. 149—Conviction 
under s. 149 for substantive offence—Omission to. 
refer to s. 149 in charge—Legality of conviction’ 


S. 149, whether creates definite offence. : 

Section 149 of the Penal Code does not define any 
definite offence but merely provides that in certain 
circumstances persons may be convicted of an offence 
under the Penal Code provided always that certain 


conditions are complied with, and an accused person - 


can be convicted under that section ofa substantive 


offence even though no reference is made in the. 


charge to that section. [p. 105, col. 2. : 
Queen-Empress v. Bisheshar (1) and Theethumalat 
Gounder v. Emperor (2), followed. 


Criminal revision from an order of the‘ 


Sessions Judge, Shahabad, dated the 20th 
January, 1928, modifying that of the Deputy 
Magistrate, First Class, Arrah, dated the 
22nd December, 1927. 

Mr. M. Yunus, for the Petitioners. 

The Assistant Government Advocate, for 


the Crown. 
JUDGMENT, 


Wort, J.—This is an application in 


revision by four persons who were convicted 


in the first place by the learned Magistrate: 
conviction was’ 
affirmed on appeal to the learned Sessions: 


of Arrah and whose 


Judge. 

In the first instance before the Magis- 
trate nine persons were charged but on 
appeal five of them were acquitted and the 


conviction of four, the petitioners before us, 


was affirmed. 
They were originally charged under 
ss, 147 and 353 of the Indian Penal Code. 


The common object alleged under s. 147: 


was to assaulta constable with a view fo 


resist him and to rescue a certain prisoner 


whose name will presently be mentioned. 
A number of points of law have been 
raised and argued in great detail by the 
learned Advocate for the applicants, but 
apart from those which I am about to state 


and others which will appear during the t 
course of my judgment, the facts in the case - 


are not material. 

Apparently on the 11th October, 1927, an 
information against one Pillu, Munesar and 
Ekbal was received at the Police Station 


and the writer Head Constable in charge : 


110. O. 1928 


eputed a constable and: a-chaukidar to go 
to the village of Bhikhampur where the 


prisoners were supposed to be and to arrest: 


them, They arrived at the village late at 
night and stayed at the house of one Baldeo 
Singh and early next morning, in fact 

efore dawn, they arrived.at the house of 


Ekbal and demanded that he should come- 


out. In the events which happened it 
appears that Pillu came out of the house 
and was arrested and shortly what happen- 
ed after that was that the other inmates of 
the house together with a number of people 
who had collected proceeded to rescue 
Pillu from the hands of the constable and 
in the course of doing so they assaulted the 


constable, broke his arm, and- with other’ 


minor injuries he was eventually rendered 
unconscious. 

As I have stated they were charged under 
gs. 147 and 353. On appeal the learned 
Sessions Judge was of the opinion that the 
evidence did not disclose definitely which 


of the accused actually struck the con-' 
stable and at whose hands he received the ` 


injuries which [have mentioned. In con: 
sequence he altered the conviction from one 
under ss. 147 and 358 to a conviction under 
ss. 149 and 323 and s. 383 read with s. 149. 
The substantial question raised in this 
application, is, by reason of convicting the 
four applicants under s. 149, the conviction 
is bad because they were not charged under 
s, 149, But before I ceme to deal with that 
question, another one arises which was the 
first point taken in the case. 
of the argument on this first point was that 
the action ofthese nine people on the day 


of the occurrence on the 12th October, 1927,- 
was not unlawful as the arrest of Pillu. 


itself was not alegal arrest, and, therefore, 
they were exercising no more than their 
rights in rescuing Pillu from the hands of 
the constable. That depends upon a num- 
ber of considerations. Obviously the first 
oe is whether the arrest of Pillu was a 
lawful one or not, and the second one that 
arises out of it, whether the arrest of Pillu 
was lawful or not, whether the applicants 
went beyond their rights in attacking as 
they did the constable. In my judgment 
it could not possibly be sgid that they 


were within their rights in attacking the: 


constable in the manner they did and caus- 
ing him the injuries which he received, and 
that, in my opinion, would dispose of that 
point by itself. But there are other matters 
whieh are to be considered and which, in 
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my opinion, ehow that the first point at- 
any rate is not one which can be sul- 
tained. ' 

There is the clearest possible eyidence in 
the case that the constable had information 
regarding a thefí and consequently tht 
case came within s.-54 of the Code of 
Criminal Procedure which provides that’ 
“Any Police Officer may, without an order 
from a Magistrate and without a warrant, 
arrest any person who has been concerned - 
inany cognizable offence or against whom 
a reasonable complaint has been made, or' 
eredible information has been received, or: 
&.reasonable suspicion exists, of his having, 
been so concerned." 

Now both from the evidence and from the’ 
finding of both the Oourts in this case it: 
is clear that the provisions of this section 
have been complied with, and, therefore, in 
my opinion, quite definitely the first point' 
raised fails. ; 

But the substantial question in the case is" 
whether the conviction is bad by reason of 
the fact that the applicants were not- 
originally charged under s, 149 of the Penal: 
Oode. Without referring to the section in: 
that behalf it is clear and well-known, that- 
if persons have committed an offence and- 
they are to be tried för that offence they 
must be charged with that offence. The. 
learned Advocate for the applicants states; 
that they were not charged with this offence : 
and, therefore, the conviction is bad.: 
Obviously the argument depends upon 
whether s. 149 provides for an offenfe or 
not. Quite apart from authority, on the- 
plain reading of that section I would hold ` 
that s. 149 of the Penal Code does not 
define any definite offence but merely pro-' 
vides that in certain circumstances per- 
sons may be convicted of an offence under 
the Indian Penal Code provided always 
that certain conditions are complied with. 
One of the authorities at any rate to which ` 
I shall refer puts the matter in another 
language as the judgment of Sir John Edge, ‘ 
O. J., ofthe Allahabad High Court states 
that s. 149 does not provide fora separate: 
offence Dut merely is a declaration that" 
persons found in certain circumgtances ’ 
cannot set up asa defence the fact that they: e 


-themselves did not commit that offence by: 


their own hands,. I refer to the case tf: 
Queen-Empress v. Bisheshar (1).* There 
one of the questions to be decided was 


(1) 9 A. 645; A. W. N. (1887149; 5 Ind. Dec. (x. &)' 
867. - 
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‘whether s. 149 created an.offence or not; 
and reading from the headnote it is stated 
thats. 149 of the Penal Code creates no 
offence but was intended to make it clear 
that an acbused person whose case falls 
within its terms cannot -put forward the 
defence that he did not with his own hands 
commit the offence committed in prosecu- 
tion of the common object of the unlawful 
assembly. That substantially sets out the 
material part of the learned Chief Justice's 
judgment on this question. There is an- 
other authority on this point also, the case 
` of Theethumalat Gounder v. Emperor (2). 
The factsof the case there were different 
from the facts of the case which we have 
before us, butin order to come to a deci- 
sion on the point which was at issue in 
that case it was necessary to discuss the 
same question whether s. 149 created an 
offence or not, and eventually the learned 
Judges of that Court made a reference to 
the Full Bench on this question amongst 
others. In the course of his judgment Mr. 
Justice Phillips said that in an unreported 
case the very question which we have had 
to debate in this case came up for decision 
and apparently the Madras High Court 
decided in that unreported case that where 
the charge was sufficiently clear the mere 
omission of s. 149 from the charge was not 
sufficient to vitiate the conviction for the 
substantive offence. On reference to the 
Fall Bench this question ofs. 149 came 
up for discussion. There, as in the decision 
by SirJohn Edge, thesameconclusion was 
arrived at that s. 149 did not create an 
offence but was, as I havestated, merely a 
declaration that persons would be held 
liable for the substantive offence in cer- 
tain circumstances. In my judgment, there- 
fore, this s. 149 does not, create an offence. 
The question, therefore, of whether the 
applicants in this case were prejudiced 
or not seems to me to be immaterial and for 
this reason if it is an offence then if they 
are not charged with that offence it becomes 
necessary to determine whether they have 
been prejudiced, but as I have found s. 149 
does not create an offence, then quite 
clearly the applicants had no right to have 
that section mentioned in thecharge and it 
* eannot be said, therefore, that there was 
&ny prejudice caused. A 
elt is further argued “that, as a matter of 


(2) 82 Ind. Oas. 465; 47 M. 748; 47 M. L.J. 221; 90 
L. W. 261; 35 M. L. T. 25; A. I. R. 1925 Mad. 1; 25 Cr. 


Li J. 1297 (F. Bj). 
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practice, s. 149 is mentioned in a charga 
like this. This, therefore, needs considera» 
tion, Matters of practige cannot prevail 
over rules of law and it would be impossi- 
ble, in my judgment, in this case to decide 
that the applicants were prejudiced ber 
cause in some cases or generally s. 149 is 
mentioned inthe charge. Quite clearly in "- 
this case in any event the applicants had 
notice that an offence under s, 353 had 
been committed. They were each 
charged with it, and their defence, in my 
view, must have been addressed to the 
same question whether s. 149 was mentioned 
orwhether it was not. I cannot see how it 
could be said in those circumstances that 
they could have been prejudiced in their 
defence by the omission to mention s. 149. 

Another important question has been 
argued and thatis this. Originally nine 
people were charged under s. 147. The 
learned Sessions Judge was of the opinion, 
as I have already mentioned, that the 
evidence was not sufficiently clear against 
five to identify them as being participants 
in this unlawful assembly. He, therefore, 
confirmed the conviction of four only; The 
learned Advocate for the applicants, there- 
fore, argues that asonly four have been 
found to have been members of this 
assembly it cannot be treated as an unlawful 
assembly within s. 147 of the Penal Code. 
To hold that would be doing some violence 
to the evidence because the facts are simply 
these. The constable says that there were 
twenty people or so surrounding him and 
that ten or eleven were either striking him 
or attempting to strike him; He purported 
to identify nine notas knowing them by 
name but 88 being able to identify them, 
andas I have stated the learned Sessions 
Judge was satisfied with the identification 
of four only. Oan it be stated that although 
the constable is definite that there were 
some twenty people and as he was able to 
identify four only itshows that the assembly 
was not an unlawful assémbly. In my 
opinion that cannot beso, foras I have said 
it would be doing violence to the evidence 
in this case and violence also to the true 
meaning of s.147. There is no doubt, in 
my opinion, from statements made in the 
judgment that there were more than five * 
persons who : composed this unlawful 
assembly and four of them have been identi- 
fied, and at any rate so far as that point 
ia concerned in my judgment they were 
rightly convicted under s. 147. 
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A further point which arises also for 

etermination with regard to this last 
question is that Pilu could not in any 
event be said to have been & member of 
this unlawful assembly as the object of 
it was to rescue him. But the evidence is 
that as soon as Pillu was rescued he joined 
with the others in attacking the con- 
stable and if he makes himself in that 
manner a member of the unlawful assem- 
bly then it is clear that so faras that point 
atany rate is-concerned Pillu was rightly 
convicted. i 

Next a point has been raised as tothe 
. test identitieation and the learned Advo- 
‘gate argued, perhaps somewhat faintly, 
that it has not been properly proved. 
It appears that a report went in without 
any proper proof but on reference to the 
evidence in the case it appears that a note 
was made by the Magistrate of the fact 
that the report of the test identification 
went in and there was no objection from 
either the prosecution or the defence, that 
point must necessarily fail. 

The other question was the question of 
sentence. Hach of the applicants has been 
sentenced to undergo rigorous imprison- 
ment for one year and also to pay a fine 
under s. 147, Having regard to the gravity 
of the offence, attacking the constable 
in the exercise of his duty, and the con- 
vietion having been sustained, it seems to 
me impossible to interfere in our discre- 
tion with the sentences. 

In discussing the point relating to s. 149 
of the Code I should have mentioned that 
learned Counsel referred us to a decision 
of the Calcutta High Court which gives 
a. different view of the section from that 
of the cases to which I have referred. 
However, on the plein reading of the 
section I would prefer to follow the deci- 
sions of the Allahabad and Madras High 
Courts. 

e Rule is, therefore, discharged. 

Adami, J.—I agree. 


B. K, P. Rule discharged. 
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BOMBAY HIGE COURT. ° 
First ORIMINAL Seesrions Oasu No. 13 
oF 1926, 
February 4, 1926. 
Present :— Mr. Justice'Shah. 
EMPEROR-APPELLANT 
y versus . 
AZIMKHAN ZAINKHAN—Accosep. 

Coroners' Act (IV of 1871), s. 20—Confessions made 
to Coroner during inquest, admissibility of. 

A statement made on oath by a suspected person 
before a Coroner in inquest proceedings, voluntarily 
and after due warning that he is not bound to make 
any statement and that the statement, if made, will 
be used against him at his trial, is admissible in 
evidence against him at the trial. 

Emperor v. Kazi Dawood (1) and Emperor v. Ram- 
nath Mahabir (2), referred to. 


Mr. Kanga, Advocate-General, (with him : 
Mr. Amin), for the Crown. 

Mr. Ghaswalla, for the Accused. 

JUDGMENT.—In this case I have ad- 
mitted the statement of the accused made 
before the Coroner. 

An objection was raised as to its admis- 
sibility and I was referred to two recent 
eases: Emperor v. Kazi Dawood (1) and 
Emperor v. Ramnath Mahabir (2). 

Having regard to the manner in which 
this particular statement has been record- 
ed by the Coroner, I feel no doubt that it 
is admissible in evidence. In view of the 
provisions of the last paragraph of s. 20. 
of the Coroners’ Act (IV of 1871 as sub- 
sequently amended) the statement appears 
to meto be admissible. There is no ques- 
tion here of any possible applicatioh of 
the proviso ins, 132 of the Indian Evi- 
dence Act. The statement is in terms volun- 
tary, and in fact the accused (then the 
suspected person) wanted to make the 
statement which the Coroner simply re- 
corded. I see no reason why a statement ° 
of this nature should be inadmissible in 
evidence, nor is there any provision of law 
which renders it inadmissible. 

In ethe first case, which I have mentioned, 
Mr. Justice Taraporewala recognises that 
if the accused wishes tomake a statement 
he might, and that otherwise, he is not : 
bound to make any statement at all. I do 
not think that that ruling can pogsibly 
apply to this particular statement. 

* A. N. A." Order accordingly. 
(1) 93 Ind. Cas. 225; 28 Bom. L. R. 79; A. I. R. 1928". 


Bom. 144; 27 Cr. L. J. 433; 59 B. 56. 6 . 
(9) 93Ind, Cas. 690: 28 Bom. L. R. 111; A. I. R. 1926 


Bom. 151; 50 B. 111; 27 Or. L. J. 466. 
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. LAHOREHIGH COURT. 
QsiMINAL APPBAL No, 1359 or 1927, 
Y March 22, 1928. 
Present :—Mr. Justice Addison 
and Mr. Justice Coldstream. 
EMPEROR—APPELLANT 
versus 
BAL MUKAND AND OTBERS—ÀOOUSED 
— RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), ss. 4 (9) 
(h), 199, 195, 476- -Complaint, essentials of—Offence ` 
committed in respect of document in Court—Com- 
plaint by Presiding Officer against persons not parties 


roceedings, competency of. 
5 There is EWA KANA in the Criminal Procedure Code 
which either expressly or by implication prohibits 
the Presiding Officer of a Court to make a complaint 
about an offence committed in connection with a 
document produced in his Court when the person “ 
complained of is not a party to the proceedings. [p. 


111. col. 1. 
Bhag FE y. Emperor (1), Govinda Iyer v. Rex 


(2), Ejaz Ali Khan v. Emperor (3), Ganga Ram v. 
Emperor (4), J adunandan Singh v. Emperor (9), 
Waman Dinkar Kelkar v. Emperor e, Rajkumar 
Singh v. Emperor (7), Guruswamy v. brahim (8), 
Maung Shwe Phwe v. Ma Me Hmoke (9) and Emperor 


v. Rahimdino (10), referred to. — | 
The essence of the complaint is the statement of 


facts relied upon as constituting the offence. It is- 
sufficient that the complainant shall state the true 
facts in his own language and it is for the Magis- 
trate to apply the law to these facts. [p. 111, col. 


n Naurati v. Emperor (11), followed. 

Griminal appeal from an order of the 
Sessions Judge, Gujranwala, dated the 22nd 
August, 1927. 

Mr. C. H. Cardon Noad, 
Advoeate, for the Appellant. 

Messrs. B. R. Puri. and Har Pershad, for 
the Respondents. 

JUDGMENT. 

Addison, J.—Balmokand of Ramnagar 
was convicted under s. 465 and Balmokand 
of Kot Hara and Zaķa Ullah, Ahimad of 
the Court of Lala Hukam Chand, Magistrate 
First Olass, were convicted under s. 465/114, . 
Indian Penal Code, by a Magistrate of the, 
First Class. Each was sentenced, to 
eighteen, months’ rigorous imprisonment. 
On appeal to the Sessions Judge they were 
‘acquitted and against their acquittal the 
Crown has preferred this appeal. * 

Musqmmat Jiwan Devi had instituted 
a complaint in the Court of Lala Hukam , 
Chand, Magistrate, First Class, under s. 465/, 
41 1, Indian Penal Code, against Balmokand 
tf Kot'Hara and cerfain other persons. It 
was alleged in the complaint that a Will 
which had been produced by Balmokand: 
of Kot Hara before the Revenue Authorities 
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was a forged document. It purported to 
be the Will of one Damodar Mal. In order 
to see if the thumb mark on the Will was” 
that of Damodar Mal, “Lala Hukam Chand’ 
had sent for the record of a civil suit as the~ 
plaint in it bore the thumb mark as well 
as the signature of Damodar Mal, The- 
criminal case was adjourned on the 17th,: 
of July, 1926, after the statement of one. 
witness had been recorded. The Magis. 
trate went on leave from the Ist to the 12th . 
August, 1926. On the 6th of August,. hia 
reader was also onleave, On that day at. 
about 2: P.M. Balmokandof Kot Hara, who. 
was an accusedin the case, and Balmokand of 


. Ramnagar, who was not a party, are alleged . 


to have gone to Zaka Ullah, the Ahlmad ot: 
the: Magistrate, and obtained the record of. 
thecivil suit from him. The Police Naib. 
Court Inspector saw the two Balmokands- 
with the record and told the clerks of 
Musammat Jiwan Devi's Counsel about it,. 
These clerks and another person ran to’ 
the Court room and it is alleged that they 
saw Balmokand of Ramnagar trying to rub: 
out the thumb mark upon the plaint of the - 
civil suit. On their arrival the Ahlmad 
snatched the record from this Balmokand,- 
in this way tearing the paper a little at 
the place where Damodar Mal's thumb 
mark was, The clerks told the Counsel 
about it. Hesaw the record on the 9th 
August. When the Magistrate returned on. 
the 12th of August a formal application ` 
was putin by Musammat Jiwan Devi re-. 
porting whatis alleged to have occurred,. 
The Magistrate held an enquiry and on the 
17thof August, 1926, signed a complaint - 
against the two Balmokands and Zaka Ullah . 
under s. 477, Indian Penal Code. Thecom- 
plaint was sent by the District Magistrate - 
for trial to another Magistrate who con’ 
victed them as already stated. Itis clear. 
that the Magistrate made a clerical mis- - 
take in writing s. 477, Indian Penal Code, in . 
the complaint. It seems thatfor the mo- 
ment he forgot that it was a plaint which 
had been tampered with and nota Will. 
The case before him was abouta Will and 
that is how by inadvertence he wrote s 477. 
The complaint, however, gave all the facts 
and those facts, if correct, amounted to a 
complaint under s. 465, Indian Penal Code.- 
The learned Sessions Judge has nof ac- 
vepted the appeal on the merits but on the 
ground thatthe Magistrate had no power 
under s. 476 of the Code of Oriminal 
Procedure to institute a complaint against 
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persons who were not parties to the proceed- 
ings before him, It was held that it was 
a good complaint as against Balmokand | of 
Kot Hara who was an accused .in the case 
before him, but that as he was tried along 
‘with two other persons, who could not be 
‘tried on the Magistrate’s complaint, the 
whole trial was illegal. 

It follows from s. 4(g) ands, 190 of the 
cae Procedure Code that the general 
rule 
motion by acomplaint. Certain exceptions 
are, however, created by Statutes,for example, 
ss. 195 and 198 of the Criminal Procedure 
-Code, offences about the stamp laws, lotteries 
etc. ‘The case forthe Orown is that ss, 195 
and 476 of the Oriminal ProeedureCode are 
sections, limiting and confining the general 
rule thatany person can prefer a complaint, 
Thus if an offence has been committed 
bya party which falls under s. 195 (1) (c) 
of the Criminal Procedure Code no Court 
can take cognizance of it except upon the 
complaint of the Court in which the docu- 
ment was produced or given in evidence. 
The-case forthe Crown is that the Magis- 
trate can make a complaint in the same 
way as any other individual and that in 
certain cases a complaint can only be made 
by a particular Magistrate or Court. Thus, 

in the present case the Magistrate who 
made the complaint was the only person 
competent to make a complaint as against 
.Balmokand of .Kot Hara under the limiting 
8, 195,.Criminal Procedure Code, while 
under the general law he had power .to 
include the two other persons alleged .to 
be concerned. in the offence as there -was 
nothing tolimitthe general rule intheir 
case, : 

Sections 195 and 476 of the Orimina 
Procedure Code were considerably altered 
in 1923. Under the old s. 195 it was com- 
petent for .certain publie servants and 
Qourts to give sanction to a private person 
to prefer compléints of a particular kind, 
which could not be made without such 
sanction. Forexample, had the old Code 
been in existence when this case was started 
Musammat Jiwan Devi could have applied 
for sanction tathe Magistrate as against 


"Balmokand of Kot Hara and then have insti- ; 


tuted a complaint against him and the 
other two persons, Under the new. Code, 
however, sanction has been done away with 
and the complaint must in these cases be by 
the Court. Again, under the old s, 195 the 
Qourt’ itself could prefer a complaint, 
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is that any person can set the law in- 
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Lastly under the old s. 476 the Court after 
making any enquiry or trial may send the 
„Case forinquiry or trial to the nearest Magis- 
trate along with the accused. In such g 
. case no complaint or sanction was neces. 
~sary. Now, under the new s. 195 (1) (e) 
the complaint must always be by the Court 
‚in -respect of an offence alleged to have 
been committed by a party to any Proceed- 
-ing in any Court in respect of any docu- 
,mient produced or given in evidence in such 
proceeding while under the new s. 476 the 
.Court can either of its own motion, or on 
application made toit in this behalf make 
.&;complaint about any offence referred to 
in.s. 195 (1) (b) and (c). Nowhere in the 
Code is it said that the Magistrate or the 
.Presiding Officer ofa Civil Court cannot 
. take action against persons who are not 
parties to the proceedings before him in 
respect of the offences mentioned in s. 195 
and if there is any such restriction it is 
ba ae by implieation. 
ag Singh v. Emperor (1) was te: J 
to by the Sessions aS aan 
case under the old Oode. It was held in 
.it that a Court could not give sanction to 
prosecute a person not a party to a par. 
ticular proceeding under the old. s. 120, 
That case, however,is nof in pointas the 
. complaint lay against such persons without 
any sanction. Under the old s. 476 of the 
Oriminal Procedure Oode it was held .by 
-the Madras High Oourt in Govinda J yer y. 
Rez (2) that proceeding under it coufd not 
be taken against a person who was neither 
a party nor a witness ina suit in respect 
of. abetment of forgery of a document 
exhibited in the suit on the ground that 
the words “any offence referred to in 
8, 195" in the old 8.476 incorporate the 
conditions laid down by s. 195 as to the 
offence being alleged to have been come 
mitted by a party, and a Court could take 
actidn under s. 476 only under such cone 
ditions, This view, however, was- not held 
by all.the High Oourts. The Oourt of 
the Oudh Judicial Commissioners held in. 
-Ejaz Abi Khan v, Emperor (3) that an 
order under,.the old 8.476 for prosecution 
for an offence under s, 465, Indian Penal 


-(t) 67 Ind. Cas. 832 A.L R. 182 ; 23 Ci 

L. 3 480; 4 U, P. LR (Lah) eka badan 
ü . Cas. 824; 42 M. 540; 9 L. W, 422: 36 M. L 

J. 448; 20 Or. L. J. 344; (1919) M. ; 26 M. la 

T s nol (1919) M. W. N. 459; 26 M. lu 
(3) 66 Ind. Cas. 68; 24 O, 0, 307; . 

A. I, R, 1923 Oudh 220, "PU EROT HU CHEM 
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Code, could be passed also against a per- 
‘sèn who was not a party to the civil suit. 
Govind Iyer v. Rex’ (2) was not followed. 
In Ganga Ram v. Emperor (4) the 
Allahabad High Court took the same view 
ss the Court of the Oudh Judicial Oom- 
missioners. Jadunt&ndan Singh v. Emperor 
(5) was dissented from init. The matter 
is also mehtioned in the last paragraph 
-at page 310* of the report, Waman Dinkar 
. Kelkar v. Emperor (6), where it is said :— 


“Then as to the word ‘offence’ in s. 476: Of: 


course, where you have an offence, you 
must have an offender though you may 
not know who the offender is, But 
it seems to me that the section not 
only intends to, but is expressly worded 
so that it may confer on a Oourt the 
power to inquire into a case and to take 
action, whoever may prove to be the 
offender, although months or even years may 
elapse before it becomes known with any 
degree of certainty who the offenders are.” 
In Rajkumar Singh v. Emperor (T) the 
Patna High Oourt also held that the old 
g, 476 of the Oode of Oriminal Procedure 
` did not restrict the action of the Oourt to 
Offences committed within its own jurise 
diction, It was said that s, 476 was a 
self-contained section and the reference 
made to s. 195 was cnly for the purpose 
of avoiding the enumeration of the sec- 
tions mentioned in s. 195. It follows 
from this that the Court could proceed 
against persons not parties to the proceed- 
ings*beforeit. | - , 

(The cases principally relied upon by 
.the learned Sessions Judge were Guru- 
swami v. Ebrahim (8) and Maung Shwe Phwe 
y. Ma Me Hmoke (9) where it was held 
that it isnot open toa Court to make a 
ecomplaint under s, 476 of the Code of 
Criminal Procedure in respect of any 
person other than persons who are par- 
‘ties to the proceedings before it. In 
those two cases appeals had been ,pre- 


red against the order of the Court 
x 42 nd Oas, 927; 40 A. 24; 15 A. L. J. 817; 19 
Ld. 15. 
A Y Ind, Oas. 710; 37 O. 280; 10 O. L. J. 564; 14 C, 
W. N. 330; 11 Or. L. J. 31. 
(6) 54, Ind. Oas. 257; 43 B. 300; 20 Bom, L. R. 998; 


'90 Or. È. J. 433. 


7) 37 Ind. Cas. 487; 1 P. L. J. 208; 18 Or. L. J. 1355 


. L. W. 33. : 
MOX Ind. Gas. 439; 2 R. 3a; A. LR. 1025 Rang! 
YA 


: 28 Ot. L. J, 295. 
icy" Ind. Cas. 244; 3 R. 48: 3 Bu. L. J. 344; A. T. 


- R925 Rang. 195; 26 Qr. L. J. 500. 
dep uL 
! pags oi 43 Blid] 0 
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directing the prosecution of certain persons. 
At page 380* of the first report it is said:— 
"As no complaint by éhe Court is neces- 
sary in respect of Abdul Rahman or Guru- 
swamy before the Magistrate can hold an 
enquiry or trial against them, it appears 
to me that it is not open to the Court, 
and it was not intended that the Court 
should lay a complaint covering them, 
as they were not parties to the proceed- 
ings before it. On this ground, in my 
opinion, the appeal must succeed.” Again 
at page 581* it is said:—‘‘Section 476 gives 
the Court power with respect to any 
offence referred to in s. 195." With 
very great respect it appears to me that 
this is the wrong way to look at the 
matter. Every person including the Pre- 
siding Officer of a Court has power to 
make a complaint as a rule. It is only 
when that general power is taken away by 
Statute that à complaint becomes incompes 
tent unless made by the only authority 
allowed to do so. There is nothing in 
s. 476 to the effect that the Presiding 
Officer of a Court cannot make & come 
plaint against a person who is not a 
party, and it seems to me that the general 
power of the Presiding Officer is not 
taken away by implication because he is 
the only person «ho can make a complaint 
against & party in certain circumstances, 

The Court of the Sind Judicial Com- 
missioners hasfollowed the Rangoon rulings 
referred to above. [See Emperor v. Rahim- 
dino (10). It was admitted by the Judges 
who decided that case that the view they 
took was attended with inconvenient con« 
sequences, They pointed out thatit was 
obviously desirable that where a party to 
a proceeding in a Oourt has committed 
an offence and the offence has been abetted 
by persons who are not parties, all the 
persons concerned in the offence should 
be tried and not only those who are pare 
ties to the proceedings in which the offente 
was committed, 

Ifthe view of the Rangoon Court and 
the Sind Court is correct then by impli- 
cation it must be held that the Legis- 
lature did not intend that the Court 
should exercise the powers conferred by, 
s.476 with regard to offences referred 10 
ins. 195 (1) (c) unless they are committed 

y parties to proceedings in such Courts, 

UC Ind. Cas, 802; A. I. R. 1928 Bind 69; 28 Or, 
~ *Pages of 2 R,—[Ed.] 
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it is obvious that the result will be most 

‘inconvenient. Of course, it would be pos- 
sible for a privateecomplainant to make a 
complaint against the persons who are 
not parties while the Court could make 
a complaint against the party but in that 
.way there would be the anomalous state 
‘of affairs that two different cases about 
the same transaction would have to be 
heard at the same time. It is true that 
the Magistrate to whom the complaint of 
the Court goes might be able on reading 
the complaint to take cognizance, under 
8.190 (c) of the Criminal Procedure Code, 
but in that case the accused would have 
the option of asking thatthe case should 
be sent to another Magistrate. It seems 
to me that unless the Legislature has 
specifically enacted that Courts should not 
take action against persons who are not 
parties, though they alone can take action 
against parties, it would not be proper to 
read such an intention into the Act es- 
pecially as it gives rise to such incon- 
venient consequences. I am unable to 
discover anything in the Act definitely 
forbidding the Presiding Officer of a Court 
to make a complaint about an offence 
committed in connection with a document 
produced in his Oourt when the person 
complained of is not a party. All that 
has been enacted is that he alone can 
do so if the alleged offender is a party 
to the proceeding. I am, therefore, unable 
to hold that the Magistrate First Class, 
in whose Court the offence complained of 
is alleged to have taken place, was only 
competent to make a complaint against 
the person who was accused in the crimi- 
nal case before him. In my judgment 
he could make the complaint not only 
against him but against the two other 
persons alleged to have been concerned 
in the same offence. 

I do not think thatthe new proviso to 
B. 252 goes to show that the Magistrate 
can only proceed against a person who was 
B party before him. Unders. 252 when 
Bn accused person appears before a Magis- 
trate he shall proceed to hear the com- 
plaint and take the prosecution evidence. 
The new proviso is that the Magistrate 
Shall not be bound to hear any person as 
complainant in any case in which the, 
complaint bas been made by a Court but 
he can do so if he considers it de- 
sirable. In the present case, however, the 
Magistrate was examined as a witness 
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though he knew nothing personally as, to 
what had occurred as he was not present at 
the time of the alleged offence. The two 
persons who were not parties were, therefore, 
not prejudiced as the Magistrate was ez- 
amined as a witness. , 


The learned Counsel who appeared for 
the first respondent admitted thats. 195 
was a limiting section providingan exception 
to the general rule that any one could make a 
complaint of a criminal offence. His argu- 
ment in the main was that when the Magis- 
trate acted as a Court by holding an en- 
quiry he could only proceed against per- 
sons who were parties to the proceedings 
before him and that the Orown could not 
be allowed to take up the position that as 
regards the other persons the Magistrate 
acted as oneof the general public. He ad- 
mitted that the complaint in the present 
case would have been legal if the Magis- 
trateheld no enquiry under s. 476. I have 
already discussed this ‘question in detail 
and it is sufficientto add that in my judg- 
ment, the Magistrate had powerto make 
the complaint. against all the persons 
alleged to have taken part in the offence 
aha the document produced in hig 

ourt. 


The fact that the Magistrate in hig come 
plaint by mistake wrote s. 477 instead of 
8.465 of the Indian Penal Code doeg not 
make the complaint illegal in any way. 
The essence of the complaint [see Nagurati 
v. Emperor (11)] is the statement of “facts 
relied upon asconstituting the offence, It 
is sufficient that the complainant shall state 
the true facts in his own language, and it 
is for the Magistrate to apply the law to 
those facts. It might be added that it is clear 
thats. 477 is a clesical mistake ag that” 
section does not fall within s. 195 of the 
Oriminal Procedure Code. 


I wòuld, therefore, hold that the coma 
plaint made by the Magistrate against al] 
three persons was legal and that the learned 
Sessions Judge erred in acquitting the three - 
respondents on the ground that there was 
not a legalcomplaint against them. As the 
Sessions Judgehas not gone into the merits I 
would accept the appeal of the Orown, set 
aside the order of acquittal passed by the 
Sessions Judge on theground that contplaint* 
was illegal, and remand the case to him to 


(11) 95 Ind. Oas. 


205; 6 Lah. 375; 2 La 
I. R. 1925 Lah, 631; hy Cas, 


27 Or, Le J. 768, 8; A 
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degide the appeal of the three respondents 


on the merits. 


- Coldstream, J.—I agree. 
E. L. . Case remanded. 
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PATNA HIGH COURT. 
Government APPEAL No. 6 oF 1928. 
March 16, 1928. 

Present :—Mr. Justice Macpherson and 
Mr. Justice Wort. 
EMPEROR--APPELLANT 
. versus 
FAKIRA MAHANTI—AoausED— 

RESPONDENT. 
„Criminal trial—Local .enquiry by Magistrate for 
obtaining information not appearing from evidence, 


legality of Magistrate made a local enquiry and 
used that, not for the purpose of understanding the 
evidence only, but for the purpose of obtaining in- 
formation which did not appear from the evidence of 


e at in a sense the Magistrate made himself a 


i in the case and the procedure was quite 
Tani in adopting that, he went beyond the 

owers which are granted to him by the Code. of 
Oriminal Procedure under which the enquiry was 
held, and that the trial was, consequently, vitiated. 


decision of the Deputy 


from 8 
Appen, fr dated the 7th November, 


Magistrate, Puri, 


o Government Ádvocate, for the Crown, 


. B. K. Prasad, for the Respondent. 

j JUDGMENT. 
- Wort, J.—This is an appeal by the 
Crownagainst the acquittal ofone Fakira Ma- 
hanty on the 7th November of last year by 
the learned Deputy Magistrate of Puri in a 
* prosecution under s. 47 of the Bihar and 
Orissa Excise Act. The around was charg- 
ith having cocaine in his possession 
x M about the 19th July, 1927. The charge 
was dated the 23rd August, 1927, the swit- 
. pesses for the prosecution having been 
examined on the 8th August, 1927. Having 
' regard to the decision we have grrived at 
I do not propose to say anything about the 
merits or demerits of, thé ee : The 
i s, however, were  Cross-examin- 
Mion the .8th September, 1927, be- 
dng & .month after their examination-in- 
chief. .On the 3rd November the Magis- 
trate held a local enquiry and visited the 
scene or rather tite house of the accused 
gud made a memorandum of his enquiry 


— — 
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on the date which I have mentioned. It 
is perfectly clear from his judgment 
that he used this locak enquiry not for 
the purpose of understanding the evidence 
only but as appears clearly on the face of 
his judgment for the purposé of obtaining 
information which did not appear from the 
evidence of the witnesses. He states among" 
other things in his judgment that at his 
investigation he found that the bed room 
at the back of the premises was not lock- 
ed, but comments upon the fact that from 
what he saw it was impossible to lock the 
room as was suggested by the witnesses 
for the prosecution. There are other matters 
in the judgment which also clearly point 
to the fact that in a sense he made him- 
self witness in the case and obviously this 
procedure is quite irregular and in adopt- 
ingit he went beyond the powers which 
are granted to him by the Oode of Criminal 
Procedure under which the enquiry was held, 
In these circumstances, in my. judgment, 
the judgment of the learned Magistrate 
cannot stand and I order the case to be sent 
back and to be re tried de novo, Either the 
prosecution or the defence shall be entitled 
to examine the same witnesses or any 
other witnesses which may seem to be 
necessary. The casewillbe sent back to 
the file of such Magistrate as the District 
Magistrate directs. 4 

Maephérson, 
proposed. 

I would draw attention to an odd alterg- 
tion on the second page of the deposition 
of the Sub-Inspector, P. W..No. 1, which I 
fail to understand and which may have 
some importance, Apparently “Halifa Singh 
was first written it now appears as "Naba- 
ghan (sic) Singh” astrange alteration which 
does not fit in either with the prosecution 
case or with the rest of the record of the 


J.=—I agree to the order 


evidence wherein it may be observed, con-- ” 


stable Nabaghana Baliar Singh is nowhere 
else referred to as ‘‘Nabaghan (or even Naba- 
ghana) Singh” but as constable Nabaghana, 
One would have expected the original name 
to have been cut out, the new name written 
above the line instead of, as has been done, 
over the original name. 

B.K. P, Order accordingly., . 


'Y10 T. C. 1928 


MADRAS HIGH COURT. 
Civit Revision PETITION No. 1029 oF 1997. 
: ^ February 29,1928. 
Present :—Mf., Justice Devadoss, 
„VASUDEVA SHANABHAG— 
PETITIONER . 


: yersus 
E DAMODHARA SHANABHAG— 
RESPONDENT. 

Madras Village Courts Act (I of 1880), s. 78— 
Revision of decree on ground of gross partiality 
of panchayat—Knowledge of party during trial, whe- 
ther debars revision. . 

Under s. 73, Madras Village Courts Act, it 
is open to a party deeming himself aggrieved 
by any decree or order of a Panchayat Court to 
move the District Munsif for setting aside such order 
on the ground of corruption, gross partiality or mis- 
conduct of the Village Court within sixty days from 
the date of the decree. 

The fact that the party was aware, even at the 
time the trial went on, of the fact that the Panchayat 
Court was grossly partial to him or corrupt, does 
not make‘it incumbent upon him to apply to the 
Munsif by way of revision and ask for interference 
before a decree is passed. 


Petition, under s. 115 of Act V of 1908 and 
g. 107 of the Government of India Act, praya 
ing the High Court to revise the order of the 
Oourt of the District Munsif, Udipi, dated 
the lith February, 1927, and passed in O. P, 
No, 1 of 1927. l 

eed T. M, Sanjivakamath, for the Petia 
tioner. 

Mr, K. Ramanath Shenai, for the Responds 
ent. 


SUDGMENT.—This isan application 
to revise the order ofthe District Munsif 
‘of Udipi declining to entertain an applica- 
tion under s. 73 of the Madras Village 
‘Oourts’ Act I of 1889. The District Munsif 
is not right in declining to interfere with 
‘the order of the Panchayat Oourt on the 
ground that the petitioner could have made 
the application earlier stage as he had been 
aware of the ill-feeling existing between 
him and some of the panchayatdars, 
‘The District Munsif was not right in dis- 
‘missing the application on that ground, 
.for under s. 73 itis open toa patty desm- 
‘ing himself aggrieved by any decree or 
order of a Panchayat Oourt to move the 
District Munsif for setting aside such 
order on the ground of corruption, gross 
partiality or misconduct etc., of the Village 
‘Court within sixty days from the date of 
the decree. Even though a party was 
aware, at the time the trial went on, of thé 
fact that the Panchayat Court was grossly 
partial to Him or corrupt, it is not incum- 
, bent upon him to. rush to the Munsif and 
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ask for interference before a deeree is passed. 
The law gives him the right to apply eto 
the District Munsif within sixty days 
after the passing of the decree or order 
which he wants to get set aside. The 
order of the District Munsif is, therefore; 
not warranted by thee provisions of s. 73, 
The question is whether Ishould interfere 
with the order which is not quite legal. As 
this application is under s. 115 of the Code 
of Civil Procedure and as the Panchayat 
Court seems to have written a long judg- 
ment giving reascns for its conclusions, 
this Oourtis not called upon to interfere 
with that appears to be a proper judgment. 
On these grounds, I dismiss the petition, 
but in the circumstances without costs, 
Y. N. Y. Petition dismissed, 


oases 


OUDH CHIEF COURT, 
MigcELLaNEOUs-OiViL AerEAL No. 18 of 1027, 
December 2, 1927, 

Present :—Sir Louis Stuart, Kr, Chief 
Judge, and Mr. Justice Pullan, 
RAMLAL-—APPELLANT 
versus 
MAHADEO AND orsERS—RESPONPENTÉ, 

Provincial Insolvency Act (V of 1930), ss. 42, 59—0 
Transfer of property before insolvency—Omisaion to 


mention fact of transfer in application, whether ground 
for annulment. 

The mere fact that an insolvent had transferred 
some of his properties to another before the date of 
his adjudication and had not stated that fact in hia 
application for adjudication is not a ground for 
annulment of adjudication where no fraudulent 
concealment of assets is involved, although it is 
undoubtedly open tothe Court to consider whether 
the transfor is voidable against the Receiver undeg 
the provisions of e. 53 of the Provincial Insolvency 
Act. [p. 114, col. 1.] : 

Miscellaneous appeal against an order 
of the District Judge, Gonde, dated the 
th February, 1927. 


; Mr. Moti Lal Saksena, for the Appela 
ant. 
Mr. Kedar Nath Tandon, for the Respond« 


ents, ^ 
JUDGMENT.—This is an .appeal 
against the order of the learned District 
Judge annulling the adjudication of 16th 
August, 1925, under which Ram Lal was das 
clared an insolvent. This order was üpon añ 
application under s.53, Act V of 1920, in 
which the learned District Judge was 
apparently asked to declare two transfers 


ey. © adjudication but had 
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‘made by the insolvent onthe 16th June, 
“1923, voidable as against the Receiver. There 
was an additional application asking that 
Ram Lal insolvent should be punished 
‘under the provisions ofs, 69 for fraudulently 
e 7toncealing his assets at time of his original 
application. The learned District Judge 
‘did not in his order declare the transfers of 
the 16th Jane, 1923, voidable nor did he 
‘gonsider that the insolvent was liable to 
punishment under s. 69 in respect of these 
‘transfers. On ‘the date of the hearing, 
«which was the 5th April, 1927, the contesting 
‘ereditors stated for the first time that the 
-insolvent held a decree against a certain 
JBijdeshri for Rs. 700 and that he had sold 
that decree toacertain Sangam Lal, We 
have to notice the nature of this allegation, 
Tt was not an allegation that the iasolvent 
had really retained the decree end had 
fictitiously transferred it to Sangam Lal, 
Tt waa an allegation that he had actually 
transferred it to Sangam Lal, The insolvent, 
when questioned, stated thatit was true 
that he had held such a decree and that he 
chad ‘transferred it to Sangam Lal The 
learned District Judge, in view of the 
matter of this decree only, has annulled the 
adjudication, We do nos think that he had 
aiithority to do this. He undoubtedly had 
authority toannul the adjudication ifit 
had been established before him that the 
insolvent had fraudulently concealed his 
'peset8 at the time of the adjudication, but 
ij Was not suggested in respect of this 
' decrte that he had fraudulently concealed 
- the fact that he had a decree. The objecting 
‘eraditors admitted themselves that he did 
; not possess that decree atthe time of the 
transferred it to 
-- Bangam Lal. In these circumstances, 
*although it was undeubtedly open to the 
Qourt to consider whether the transfer of 
: the decree was voidable as against the 
. Receiver under the provisions ofs, 53dt was 
not open to the Court to annul the adjudica- 
. tion in respect of the: matter alleged in 
yeference to the decree. The learned 
» Counsel for Ram Lal has in this Oourt 
atated that the decree in question was 
‘transferred by a registered deed on the 
18th November, 1922, whéreas the adjudica- 
tion was dated the 15th August, 1925. I£ 
this be the case the provisions of s. 53 
would have no application. But in an 
aircumsteaces the insolvency could not be 
annulled for tl reasons given by the 
lonrnod istrict Judge, We, therefore, 


. 
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allow this appeal and set aside the order of 
the learned District Judge, Bachhu Lal 
respondent will pay his own costs and those 
of Ram Lal in this appeal. We have, 
however, to add that this order will not 
prevent Bachhu Lalorany other creditor 
re-opening the question ofthe bona fides 
ofthe insolvent in respect of matters not. 


covered by their petition of the 23rd 
"November, 1926, : 
A. N. A. Appeal allowed. . 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 198 or 1926. 
January 5, 1928. 

Present:—Mr, Justice Ramesam and 
Mr. Justice Devadoss. 
GANDHAM CHINA BRAHMAYYA— 
Deranpant No, 3—APPELLANT 
versus 

PAPPUSETTI GANGULWU AND OTuERS— * 

PLAINTIFF AND Derenpants Nos, 1 AND 2 

— RESPONDENTS. 

Madras Revenue Recovery Act (II of 1804), s. 
$7-A, 88—HMadraa Subordinate Collectors and Revenue 
Malversation Regulation (VII of 1828)—Revenue 
Divisional Officer, whether ‘Collector'~Revenue sale 
tonfirmed by Divisional Officer under s. S8—District 
Oollector or Revenue Board, power of, to set aside salè, 
_ A Revenue Divisional Officer is a "Collector" 
Within the meaning of as. 37-A and 38 of the 
Madras Revenue Recovery Act and is the only officer 
to confirm or to set aside a revenue sale acting under 
the proviso to s. 38, cl. (3). Where he bas confirmed 
a révenue sale and has not chosen to exercise hig 
power under the proviso, the sale becomes final and 
neither the District Collector acting under the 
general powers of revision under the Madras Sube 
ordinate Collectors and Revenue Malversation Regulas 
„tion VII of 1828 nor the Board of Revenue has any 
jurisdiction to interfere with the sale. 

The provisions of the Madras Revenue Recovery 
Aot of 1864 are complete and cannot be affected by a 

. General Aot like the Madras Regulation VII of 1828, 

Sundaram Ayyangar v. Ramaswami Ayyangar (1), 
followed. . i 3 

Appeal against a deeree ofthe Court of 
the Subordinate Judge, Narasapur, in A. 
S. No. 185 of 1924, preferred against that 
of the Court of the District Muusif, Bhima- 
varam, in O. S. No. 603 of 1922. 

Mr. E. Bhimasankaran for Mr. B. Satya- 
narayana, for the Appellant. 

. Mr. V. Viyanna, for the Respondents, 


JUDGMENT.—The sale was confirmed 
_ by the Revenue Divisional Officer on 9th 
August, 1918. There is no doubt that the 
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Revenue Divisional Officer isa "Collector". 
Within the meaning of ss. 37 and 38 of the 
Revenue Recovery Act. Sae Madras Act I of 
1891, s. (3) cl. (6), taken with Regulation VII 
of 1828, If he was a Collector within the 
meaning of 8.38, he isthe only officer to 
confirm the sale or to set aside the sale 
acting under the proviso tos. 38, el. (3). He 
has confirmed the sale and did not choose 
to exercise his power under the proviso. 
Tne result is the sale has become final and 
unimpeachable. Neither the District 
Collector acting under the general powers 
of revision under Regulation VII of 1828, 
nor the Board of Revenue has any jurisdic- 
tion to interfere with the sale, The provisions 
of Madras Act IL of 1884 are complete and 
cannot be affected by a general Act like 
Regulation VIL of 1828. See Sundaram 
Ayyangar v. Ramaswami Ayyangar (1). The 
order of-the Collector (Hx. A) is nul 
and void. : 
The plaintiff's suit for declaration is 
maintainable as the 3rd defendant was not 
in possession at the date of the suit. 
Tae appeal against order is dismissed 


‘with costs, 
y. N. Y. Appeal dismissed, 
(1) 47 Ind. Oas, 092; 41 M, 050; 24M. LT. 207; 35 


M, L 4,1755 8 L, W, 239. 


OUDH CHIEF COURT. 
Oivin ArPEAL No. 1 or 1927. | 
Dacember 19, 1927. 

Present :—Sir Louis Stuart, Kr., Ohief 
Judge, and Mr. Justice Hasan. 
ZAKAULLAH KHAN-—APPELLANT 

4 . - e VETSUS 
Musammat GULKANDI AND OTHERS — 


RESPONDENTS, 

Oudh Rent Aot (XXI of 1888), s. 145—‘Decree for 
asum exceeding five hundred rupees, meaning of 
— Total amount of decree above Rs. 500—Individual 
judgment-debtora liable for less—Limitation for 
egecution of decree, " 

The words ‘for a sum exceeding five hundred 
rupees’ ins. 145 of the Oudh Rent Act denote the , 
iotal amount to be realised under the deeree and 

“not the amount for which the judgment-debtors 
are liable individually under the decree, when 
there are several judgment-debtors and the decree 
‘ggparates their liabilities. 


Appeal from a decree of Mr, Jualjea 


BAKAULLAH KHAN 5, DOLKANDI., 


decree of Civil Courts. 
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Pullan, dated the 14th August, 1927, in Eze- 
cution of Decree Appeal No. 21 of 1927, re- 
ported as 104 Ind, Cas. 8. E 

Mr. Ghulam Hasan, for the Appellant. 

JUDGMENT.—The District Judge of 
Hardoi passed on the 22nd November, 1927, 
an appellate decree in a suit for profits 
brought under the Oudh Rent Act. This 
decree awarded to the plaintiff Rs. 1,292-2-8 
in all with proportionate costs against three 
sets of defendants. It awarded Res, 665-8-6 
against Rehatullah Khan and _ others, 
Rs, 255-11 against Bakaullah and others, and 
Rs. 370-15-2 against Mohammad Ibadullah 
and others. The question which we have 
to consider is whether execution can take 
place against Bakaullah and others in 
respect of their separate liability under thia 
decree after the lapse of three years from 
the date of the decree. In order to arrive 
at a decision on this point we have to 
consider the provisions ofs, 145 of the Oudh 
Rent Act. In this section it is laid down 
that a process of execution shall not be 
issued on a decree under this Act, when the 
application for the issue of the process is 
made after the lapse of three years from the 
date of the decree, unless the decree is for & 
gum exceeding five hundred rupees, in 
which case the period within which execus 
tion may be had shall be regulated by the 
law for the time beingin force as to the 
peried allowed for the execution of the 
e 

It is admitted that the application in 
execution, to which exception is taken, has 
been made within the period allowed for 
the execution of deerees of Civil Courts, 
The question for determination is simply 
this. Are we to consider the words "fora 
Bum exceeding five hundred rupees" 
applying toa decree, as denoting the total 
amount to be realized under the decree ox 
are we to read the word ‘‘decree" as denot« 
ing the amount for which the judgments 
debtors are liable individually under the 
decree, when there are several judgment- 
debtors and the decree separates their 
liabilities? The word "decree" in the Oudh. 
Rent Act has the same meaning as X has 
under the Code ‘of Civil Procedure. A 
decree is a formal expression of an adjudiy 
cation which, so faras regards the our. 
expressing it, conclusively determines the 
rights of the parties with regard to all or 
any of the matters in Controversy in the 
suit, A decree is thus à formal expression 


of adjudigation on the whole, and wehaye ta . 


war 
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e n i 
look at the total amount which the decree 
involves, even where the decree determines 
liabilities of judgment debtors inter se for 
. &n amount which is necessarily less than 
the total amount awarded, We consider 
that the learned Judge of this Court who 
has arrived a£ the same view has arrived at 
a correct view and we accordingly dismiss 
this appeal with costs, . 


AN, A Appeal dismissed, 


FP 


‘ BOMBAY HIGH COURT. 
Sroonp Oivin APPrAL No. 418 or 1924, 
November 27, 1927. 
Present:—Mr. Justice Madgavkar and Mr, 
Justice Patkar. 
‘SHAMU SHRIPATI POWAR—P aintirF 
— APPELLANT 
rersus 
BABU ABA KALWAT AND oTHERS— 
Daren Dants—RustonDENTS 
Hindu Law—VJotnt family-Father living with 
‘dllegitimate sons—Family, whether 'joint'— Illegitimate 
„Bone living tngether after father's death, whether coa 
. pareenera— Will by such illegitimate sons, validity 


of. 

A Hindu and his {legitimate sons living with him 
‘do notform a joint Hindu family in the only legal 
.Bense in which the term is used with all its legal 
implications and consequences, P 118, col. 1.] 

Sadu v. Baiza (1), distinguishe 

Jopendro Bhupati Hurrochundra Mahapatra’ 9 
Nityanand Man Sing (2), relied on. | 

But illegitimate sons living jointly after their 
father's death form a joint Hindu family in regard 
to the properties which they inherit from theit 
father, and cannot dispose of such properties by Will 
bo as to defeat the rights of their song, [ibid] . 

Second appeal from a decision of the 
First Class Subordimate Judge, A. P., at 
Satara, in Appeal No. 869 of 1922, modify- 
yng the decree of the Subordinate Judge at 
“Vita, in Civil Suit No. 245 of 1917. , 

Mr. A. G, Desai, forthe Appellant, . 

Mr. P. B. Shingne, Government Pleader, 


for the Respondents. 


JUDGMENT.~The question in this 
appgal relates to the validjty of the Will 
made in 1917, by the plaintifi-appellant's 

. father Raoji, under which he purported to 
* dispose of four properties—two properties 
* Bard D tohis sofi the plaintifi-appellant,. 
and two properties A and O to defendant 
No. 6, Dhondu, jhesisterof his deceased mis- 
tress, through whom the other defendanta« 
| respondents claim, 
| All the four properties in the Will along 


quem 
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with fifth belonged originally to Jagoji. In 
1878 Jagoji passed a registered document 
(Ex. 100) in favour of his two illegitimate 
sons Raojiand Sakharam. The plaintiff. ap- 
pellant contended that Raoji obtained these 
properties of Jagoji by survivorship and 
could not dispose ofthem by Will. The re-*, 
spondents contended that they were in Jaw 
the self-acquired properties of Jagoji with 
power inhim to dispose of them by Will. 
The parties, itis conceded, are Sudras.  __ 

It is a curious defect in the case that the 
pleadings and the evidence are silent as to 
the questionof Sakharam’s interest in the 
properties and the dates of Sakharam's 
death and of the plaintiff's birth. Both the 
lower Courts have found that there was no 
partition in Raoji’s lifetime between Raoji 
and the plaintiff-appellant. 

The argument for the appellant is threes 
fold. First, that Jegoji and his two illegis 
timate sons Raojiand Sakharam constituted 
n joint Hindu family such that Raoji had a 
Co-pareenary interest from his birth in the 

ropetiies, Secondly, if not, that Jagoji 

ad the power to admit an illegitimate son, 
such as Raoji asa co-parcener and is proved 
to have exercised his power, Thirdly, that 
whether Raoji obtained the properties after 
Jagoji’s death by survivorship or by in^ 
heritance, it became in Raoji’s hands ene 
cestral property, which could not be dis» 
posed of by Will, Forthe respondents it is 
contended that the document (Ex, 100) is 
either & Will ora deed of gift and caused 
the properties to be self-acquired when they 
came into the posseesion of Raoji whether 
during the lifetime of Jagoji or after his 
death, no presumption of joininess can ba 
made in the ease, and the properties must, 
therefore, be inferred to have been selfac« 
quired atthe date of the Will in 1917, Itis 
aleo argued that the propositions of Hindu 
Law set up for the appellant are untenable 
and not supported by gither the text or 
eases, and in fatt are cpposed to the fundas 
tnehtal notion of a Hindu coeparcenary which 
ean ohlycome into being by birth with 
sapinda relationship as a test. 

It is preferable ciegr]y to decide the facts 
to which the law has to*be applied. Tha 
document (Ex. 100) of 1878, before Reoji 
was born and any dispute arose, Was regiss 
tered. Theaccuracy and truth of ita cona 
tents are not questioned.’ The document 
runs as follows t= : 

“We have no legitimate son or daughter, 
We have kepi your mother as: à mistress 
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Bince she was twelve or thirteen years old 
and you have been born toher and you are 
to us like our legitimate sons with right of 


| heirship to our properties moveable and 


immoveable. But we have separated rela- 
tives who have no claim whatever to our 


. estate and perhaps after our death they 


might obstruct you and we, therefore, make 
this deed." 

After enumerating and describing the 
properties the document proceeds :— 

‘Of all these properties above, you and 
Ihave beentil now managing jointly and 
should so manage hereafter; and after my 
death both of you should manage it in the 
same manner from generation to generation 
and from son to grandson.” 

This document is, in ouropinion, clearly 
neither a Will nora deed of gift. It is a 
declaration of certain facts in regard to the 
properties and certain rights both during 
the lifetime of Jagoji and after. It is in 
fact a declaration that Jagoji’s other rela- 
tives have no claim on the properties, that 
Raoji and Sakharam are his illegitimate 
sons by the mistress, whom he had kept for 
along time, and have been treated by him 
exactly like his legitimate sons living in 
& joint family, and that after his death these 
two alone are entitled to the properties. 


Accordingly, the question arises as to 
what happened to.the properties on his 
death. It is observable that there is no 
mention in the evidence that the pro- 
perties were ever actually divided by 
Raoji and Sakbaram or that Sakha- 
yam ever lived separately from  Raoji. 
On the contrary, although there is no evi- 
dence as to what happened to the fifth 
property,it appears that Raoji had been 
and was, until his death in 1917, in posses- 
Bion of four out of the five properties, 
Coupling these facts with the facts recited 
in the deed, itappears to us a reasonable 
inference that Sakharam and Raoji in fact 
livad together jointly after Jagoji's death 
as they had been living before, and that 
they enjoyed the properties in exactly the 
ens manner that their father wished them 
to do. 

As to the dates of Sakharam's death and of 
the plaintiff's birth there is no evidence, In' 
fairness to the respondents and to take the 
most favourable case from their point of 
view, it may be assumed that the plaintiff 
was born after Sakharam died. The ques- 
tion arises as to the nature of the properties, 
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particularly, the properties A and O now iu. 
question, on the death of J agoji, Seren 

Insupport of the proposition of the law: 
for the appellant, that a natural father and: 
illegitimate sons could form Bnd were a. 
co-parcenary, there is neither text nor case, ,- 
The learned Pleader for the appellant relies. 
on certain observations of Nanabhei Hari», 
das, J., in Sadu v. Baiza (1), and argues that 
the proposition for which he contends is g. 
logical inference from the proposition laid. 
down in that case. It has been frequently 
observed that no law is logical, least of all 
the Hindu Law ofsuccession and inheritance, 
The actual decision of the Full Bench wag 
merely that a legitimate and illegitimate | 
sons who were joint and undivided in estata 
could succeed as co-parceners to their Sudra 
father’s property, the illegitimate son take 
ing a half share of the legitimate son, On 
the other hand, the observations of their 
Lordships of the Privy Council in Jogendro 
Bhupati Hurrochundra Mahapatra v. Nitya» 
nand Man Sing (2), approving of the Bom» 
bay case above, are opposed to the argument 
for the appellant. After quoting the verses 
of the Mitakshara, Oh. I,s, 12, their Lord- 
ships observe as follows (page 155%) :— 

“Now itis observable that the first verse, 
shows that during the lifetime of the father, 
the law leaves the son to take a share by his 
father's choice, and it cannot be said that at 
his birth he acquires any right to sharein 
the estate in the same way as a legitimate 
son would do.” 

If it is the essence of a co-parcenafy that 
the right comes into existence with, from 
and because of birth, these observations are 
fatal to the argument for the appellant. In 
the Full Bench decision, [shwar Dadu Patil 
v. Gajabai Babaji Patil (3) I have pointed 
out the distinetioms between, firstly, tlee 
principle of law, secondly, the ratio decis 
dendi,and thirdly, the observations in the 
judgment, which last are not binding, In 
any case, speaking for ourselves, we are not 
prepared to take the further step in law 
we are invited for theappellant to take in 
this appeal, and to hold that, because an 
jllegitimate brother succeeds to the pro- 
perty in préference to the widow of the de- 
ceased legitimate brother and in this sense e 

(1) 4B. 37 at pp. 45, 46, 52; 2 Ind. Dec. (x. s.) 535 


e 
(2) 18 0.151 at p. 155? 17 I. A. 128; 5 Sar. P. Od 
596; 9 Ind. Dec. (x. s.) 101 (P. C.). 
(3) 96 Ind. Gas. 712; 50 B. 468 at pp. 927, 528; 28 
Bom. L. R. 782; A. I. R. 1926 Bom. 435 (F. B). 


*Paga of 18 G, —[Ed;] 
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forms a eo-pareenary with thé latter, there- 
Jore?a father and his illegitimate sons liv- 
fng with him, such as Jagoji with Raoji and 
Sakharam, in the manner recited in Ex. 100, 
are members of a joint Hindu family in the 
"ofity legal sense in which the term is used 
with all its legal implications and qonse- 
quence;or that Jagoji had such a powerin 
law which he could exercise. But on the 
death of Jagoji the position was, in our 
opinion, altered. Assuming that Raoji 
and Sakharam each took one-half, it is 
mot proved that they separated or lived 
otherwise than they had lived before 
in Jagojis lifetime. The two brothers, 
after Jagojis death, formed, in our 
opinion, a joint Hindu familyin regard to 
the properties in the deed which they in- 
herited from Jagoji. If sò, whatever the 
date of the appellant's birth, even if it 
was afterthe death of Sakharam, the pro- 
perties insuit wera joint family properties 
in the lifetime of Sakharam, and they re- 
mained so after Sakharam’s death; and even 
if the plaintiff was born afterwards, Raoji 
had no power to dispose of them by Will. 

In this view the decree of the trial Court 
was, in our opinion, right. The appeal is 
allowed, the decres of the lower Appellate 
Court set aside, andthe decree of the trial 
Court restored with coste throughout against 
the defendants-respondents. 

AN, A, Appeal allowed, 


LAHORE HIGH COURT. 

Civin Reviston Patitron No. 495 or 1927, 

. December 16, 1927. 
* Present:—Mr. Justiee Zafar Ali, 
- Musammat RAM RAKHI—DEFENDANT— 
PETITIONER 
versus e. 
BRIJ BHUSHAN AND oTHRRS—PLAINTIFFS 
e —RESPONDENTS, 

Civil Procedure Code (Act V of 1008), 0. XXXIX, 
v. 1—T'emporary injunction—Suit by sons challenging 
compromise by Hindu father—Injunction whtn to be 
granted. . * 

In a sud by sons for avoiding a compromise 

e entered into by their father with whom they form 
a joint Hindu family, before a temporary injunction 
can' be granted to the plaintiffs it is incumbent en 
thg. Court jo record a finding as to whether the 
plaintifis are entitied to contest the compromise 
made by their father on the ground that it was not 
bona fide. [p. 119, col. 1.], 

Maya Wanti v. Salig Kam (1), referred to. 

Petition, under s, 440f Act VI of 1918, 


RAM NARHI BRIS BHOBHAN, 


110 ¥. 6, 1938 


for revision of an order of the District 
Judge, Ludhiana, dated the Slet August, 
1927, reversing that of the Second Olasa 
Sub-Judge, Ludhiana, dated the 16th July, 
1927. 

Mr. Shamair Chand, for the Petitioner. 
Lala Badri Das, R. B., for the Respond» 


ents, 

JUDGMENT.—The  defendant-peti- 
tioner, Musammat Ram Rakhi by name, ia 
the widow af the late Rai Sshib Lala 
Kundan Lal who on the 2nd November, 
1926, executed the Will by which he hee 
queathed certain property to bis aon Mohan 
Lai, Pleader, and Rs, 61,000 to his wife Ram 
Rakhi. Shortly after his death Musammat 
Ram Rakhi applied for Probate of the Will. 
Mohan Lal who is her step-son opposed this 
application and instituted a suit for a 
declaration that the Will wasinvalid. The 
dispute between the widow and Mohan Lal 
ended in a compromise according to which 
Musammat Ram Rakhi paid him Rs. 25,000 
which he pecketed and withdrew his 
objection tothe Will. But soon after thig 
gettlement the suit (which is still pending) 
was instituted on behalf of the two infant 
sons of Mohan Lal to avoid the Will ag 
well as the compromise made by him. An 
application was filed along with the plaint 
for a temporary injunction underO. XXXIX, 
r. i of the Civil Procedure Code to rastrain 
the widow from withdrawing the moneys 
that were deposited by her husband in the 
Punjab National Bank and the Sahukara 
Bank respectively for payment to her, The 
trial Court refused this application but on 
appeal the learned District Judge hag 

ranted the temporary injunction prayed 
or. 

The widow seeks revision of this order, 
and her learned Oounsel, Mr. Shamair 
Chand, contends that the learned District 
Judgehad no jurisdiction to make that order 
without recording a finding to the effecs 
that the infant plaintiffs * had a prima 
facie case. He argues that, as held by a 
Division Bench of this Court in Mayawanti 
v. Salig Ram (1) the infant plaintiffa are 


bound by the compromise made by their . 


father unless it was proyed that the 
atter did not aet bona fide in making it. 
n that case also a compromise was made 
bya Hindu father and it was contested by 
his sons. A Division Bench of this High 
Court observed as follows:— : 

“It has been repeatedly laid down that a 
* (1) 108 Ind, Gas, 272; A. IL R. 1927 Lah. 62Q, ° i 
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Settlement of a doubtful claim by the 
father as the manager of the joint family 
6atered into in good faith, is binding upon 
hia sons.” 

In the present case it is to be decided 
whether the plaintiffs are entitled to contest 
“the compromise made by their father on 
fhe ground thatit was not made bona fide. 
In the peculiar circumstances under which 
ths suit has been instituted I am of opinion 
that the temporary injunction under 
O. XXXIX, r. 1 of the Civil Procedure Code 
Should not have been granted without 
recording a finding as to whether there is 
a bona fide contention between the parties 
and the plaintiffs havea prima facie case, 
The moneys in the twoBanks amount to 
Rs. 40,000 and not to Rs. 61,000 as stated in 
the judgment of the learned District Judge. 
There is nothing toindicate that the widow 
will waste this large amount or would be 
able to withhold them if the plaintiffs 
should succeed in their suit. 

I, therefore, accept this petition for revi- 
sion and set aside the order of the Court 
below. The plaintiff will pay the petitioner's 
costs in this (lourt, 


E. L, Petition allowed, 


OUDE GHIEF COURT. 
RarzRENCE FOR RuLING No. 1 or 1927. 
December 20, 1927. 
Present:—Sir Louis Stuart, Kt., Chief 

. Judge, and Mr. Justice Hasan. 
DATA DIN AND aNoTHER—PLAINTIFFS 
versus 


BALDEO ANT orHERS—DREFENDANTS. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. L1—Suit for contribution based on decree, 
whether cognizable by Small Cause Courts. 

It cannot be laid down broadly as a proposition of 
lawethat every claim for contribution founded upon 
a decreeis not a claim of the nature specified in 
Art. 41 of the Second Schedule of the Small Oause 
Courts Act, 1887. The fact that a decree may 
furnish the cause of action for a suitfor con- 
tribution is itself no ground for holding that it cannot 
ba a suit of the nature contemplated by Art. 
41. The right test always isthe nature of the suit 
as, brought and not the circumstances which con- 
stitute the cause of action. [p. 120, col. E 

Bhairon v. Ram Baran (1), Bhagwati Prasad Singh 
v. Muhammad Abul Hasan Khan (2) and. Sidhnath v. 
Sheo Dayal (3), distinguished. 

Reference made by the Additional Sub- 
Judge, Gonda, under r. 6, O. XLVI, Seh. I of 
the Civil Procedure Code, by his order dated 


the 30th Sebtember, 1927, 


DATA DIN 0, BALDBO, 


ny 


Mr. Mahabir Prasad, tor tho Plaintifia. e 
Mr. H. D. Chandra, for the Defendants. ^ 
JUDGMENT.—This is & referencá 
under r. 6, O. XLVI of the Code of Civil 
Procedure by the Additional Subordinate - 
Judge of Gonda for a'raling as to whether 
& certain suit pending before him in tha 
character of a Judge of a Small Cause 
Court is meintainable as such or ita 
cognizance is excluded by Art. 41 of Sch, If, 
of Act IX of 1887, Small Gausa Court, Act, 

The learned Judge of the Court below is, 
of opinion that cognizance of the suit. 
by the Small Oause Court is excluded by 
Art. 41 of Seh. II, Act IX of 1887. We agrea. 
withthe learned Judge. We want tostate 
at the outset our appreciation of the way. 
in which the learned Judge hasclearly and 
forcibly marshalled arguments in support 
of his opinion. The nature of the auit 
is as follows: — 

One Bishan Narain brought a suit in the 
Court of Revenue for recovery of arrears of 
Trent against a large number of persons. He 
obtained a decree for & sum of Rs. 294-10-6 
on the 22nd of December, 1918. In the pras 
oess of execution of that decree Bishan, 
Narain sold certain zemindari shares. 
belonging to the plaintiffs and other cos 
sharers. The sale was set aside in respect. 
of the plaintiffs’ share on payment of a sum, 
of Rs, 182-7-3 on the 7th of April, 1924. 
The {plaintifis :now claim a sum of 
Rs. 240-15-2 as principal and interest from. 
the defendants, the majority of whom vere 
party to the decree obtained by Bishan 
Narain. 


The liability of each defendant is specifi- 
edinthe list attached to the plaint and is 
in proportion to the share which each, 
defendant holds in fhe under-proprietary 
tenure in respect of which the decree for 
rent was passed. The question in the case 
is whéther a suit of the nature described - 
above is or is not covered by Art. 41 of the 


. Small Cause Courts Act, 1887. The only 


argument urged in favour of the plea that 
is not covered by that Article is that the 
cause of action for this suit is the decree for 
rent obtained by.Bishan Narain, and a 
claim for contribution between co-judg- 
ment-debtors is not a claim which woulde 
*fal within the Article mentioned above. . 
The argument is sought to be supported 
by the cases of Bhairon v. Ram Baran (1), 
Bhagwati Prasad Singh v. Muhammad Abul 


(1) 28 4. 202; A, W, N. (1006) 6; 3 A, T4 d, 6. 
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Hasan Khan (2) and Sidhnath v. Sheo Dayal 
There is no doubt that these decisions 
establish to a certain extent the point 
aken in the argument, but we are of 
opinion that it cannot be laid down broadly 
as a proposition of law that every claim for 
contribution „founded upon a decree is not 
B claim of the nature specified in Art. 4l 
of the Small Cause Courts Act, 1887. In 
our judgment the fact that & decree may 
furnish the canse of action fora suit for 
contribution is itself no ground for holding 
that it cannot bea suit of the nature con- 
templated by Arb, 41. We think the right 
test always is the nature ofthe suit 88 
brought and not the circumstances which 
constitute the cause of action. In the 
present case the fact which has given rise 
toor supplied the cause of action for the 
pens suit is certainly the decree of the 
ent Court but that fact alone makes the 
present suit one for contribution and a 
suit “by sharer in joint property in respect 
of payment made by him of money due 
from a co-sharer" still remains to be 
determined. That the plaintiffs are 
sharers i 
disputed and it was in that character 
alone that they were made liable in the 


decreas for rent, That they are also judg-. 


ment-debtors does not detract from their 
status of sharers. The payment of money 
which they made and now claim was, on 
the game reasoning, the money due from 
the other co-sharers in the joint property. 
This aspect of the caseis brought into pro- 
minence by the fact that neither the 
plaintiff's own share of liability nor those 
of the defendants’ can be ascertained 
Without. reference to the extent of share 
which each holds in the under-proprietary 
tenure held by them jointly. 

From what we have said above it would 
appear that the case of Bhairon v.* Ram 
Baran (1) is clearly distinguishable from the 
present’case and tthe case of Bhagwati 
Prasad Singh v. Muhammad Abul Hasan 
Khan (2) and Sidhnath v. Sheo« Dayal (3) 
are not helpful. The point of view now 
lakenewas not placed far consideration in 
the last two mentioned cases. 

«This answer to the reference togethef 
.With the reference.» should be returned to 
the Court below. 

A. N. A. Reference answered. 


(2) 45 Ind. Cas. 236; 8 O. L. J. 109. 
(8) 89 Ind. Cas. 360; 20. W.N. 571:13 O.L,J. 


, 885; A. I, R, 1925 Oudh 083; L. R. 6 A, (O.) 08, 
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BOMBAY HIGH COURT. 

Sgconp Orvit Appear No. 6&4 or 1924. . 
November 29, 1927. : 

Present:—Mr. Justice Madgavkar and 
Mr. Justice Patkar. P 

MAHADU ROWJI KATE 
AND OTHERS—DEFENDANTS—À PPELLANTS 
vVereus 
JIJAI LAXMAN MISAL AND OTHERS 
PLa1NTIFFS—B86PONDENTB, . 

Riparian owners—Rights of upper and lower owners 
—Hatraordinamy user by upper owner—Irection of 
dam—Injunction. 

The plaintifis had established their rights from- 
1911 to the use for irrigation purposes of the water 
ofa river at a point B as it then existed. The 
defendants in 1913 erected a dam higher up at A 
and thereby diverted a large quantity of water from 
B. The plaintiffs sued to recover possession of the 
water ofthe stream above B and for an injunction 
for removal of the dam at A: . 

Held, (1) that an extraordinary user of the 
water above B by the defendants to the prejudice 
of the plaintiffs! rights as established by law could 
not be permitted; [p. 122, col. 1.]° 

(2) that the plaintiffs were entitled to a-declara- 
tion that they were entitled to the amount and flow 
of all the water at dam B which they had establish- 
ed, and toan order that the defendants should re- 
move the dam A; [ibid. 

(3) that a decres ordering the plaintiffs to recover 
possession of all the. water above B could not be 
passed, [ibid,] pa 

Second appeal from a decision of the 
District Judge, Satara, in Appeal No. 65 of 
1923, confrminga decree of the Subordi- 
nate Judge at Patan, in Civil Buit No, 67 
of 1919. 

Mr. P. B. Shingne, Government. Pleader, 
for the Appellants. 

Mr. D. G., Dalvi, for the Respondents, 


JUDGMIENT.—The question in this 
appeal is whether the plaintiffs-respondents 
are entitled to the removal of the dam A 
in the plan Ex. 106 made by the defend- 
anis-appellants so as to allow the plaintifis- 
respondents the amount and flow of water 
which they enjoyed previously before the 
erection by the appellants of the dam A'at 
their dam B lower down. 

The question has been complicated by 
an element which has no bearing on the- 
legal rights of the parties. The stream 
has its origin in hills in the boundary of 
Bhambe, then divides of almost divides : 
it from the boundary of Kushi and finally : 
eflows south-east through Kushi. The lands , 
to the north of the stream in question are up . 
to a certain point in the possession of the 
villagers from Bhambeto the north while. 
those to the south are enjoyed ,by the, 
villagers of Kushi, The struggle for water. 
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in thisarid Deccan is, therefore, intensified 
by this village rivalry. But the question as 
fo the exact boundary between the two 
villagesand how far this stream falls with- 
in the limits of one boundary or the other 
‘at thedebatable points is irrelevant to this 
buit. 

The necessary facts es found by the 
lower Courts are short. In the year 1911 
the present appellants from Bhambe to the 
north of the stream filed a suit against the 
present plaintifis-respondents from Kushi 
to its south for a declaration that they were . 
entitled to & half share in the water of the 
present dam B by enjoyment for fifteen : 
days every month. That claim was resisted 
by the present plaintiff-respondents who 
succeeded in establishing their sole right 
to the water of the dam B including the 
cistern they had erected to the south with- 
in Kushi limits, Both the lower Courts 
have found that the dam A. isnot ancient 
as the appellants contended but was erect- 
ed by them during the pendency of that 
litigation in the year 1913, within twelve 
years of the present suit by the respondents, 
and next that the dam A caused a material 
obstruction and reduction in. the water at 
the dam B, 

On these findings the lower Courts have 
ordered the appellants to remove thefdam 
A and have added a decree in favour of the 
respondents for possession of the water of. 
the stream above B. 

It is argued for the appellants that even 
on these facts, the remarks of the trial 

. Court towards the close of its judgment 
that “the plaintifis and other Kushikars and 
Jimanwadikars have the exclusive right to 
all the water of Pabalodha in suit above 
and to the west of the B dam including 
that of the main big living spring without 
any obstruction” are not justified and are 
opposed to the ordinary rights of the riparian 
Owners from Bhambe from the points 
A to B inasmuch as mere long user cannot 
cause the ordinary rights of these riparain 
owners to lapse. Reliance is placed on 
the principle of decisions such as Roberts v. 
Richards (1). 


- Forthe respóndents it isargued that on 
the findings of fact of the two Courts” 
below, the respondents are entitled to the 
relief they have obtained, and that the 
point now taken as to the rights of riparian 


(1) (1884) 60 Ta J, Oh, 397; 440, T, 271 


MAHADU ROWJI KATH 9, ITAL LAXMAN MISAL, 


“Page of (1898) 12 Moo, P. O.~[ Ad. 
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owners between A and B was not inoludgd 
iu the pleadinga or issues and was not 
taken in.the lower Courts, The appellants , 
cannot be allowed to take it for the frat 
time in second appeal. 


The contention for the respondents is, 
in our opinion, correct. There is nothing 
to show that the appellanté are or re- 
present the owners of the lands of Bhambe- 
between the dams A and B. And these 
rights having never been set up cannot be 
prejudiced by the present decision. In 
so far as they have any bearing on the 
present question, the law is clear. As 
stated by Lord Kingsdown in Miner v, 
Gilmour (2) (page 156*); 


“By the general law applicable to run- 
ning streams, every riparian proprietor has 
aright to what may be called the ordinary 
use of the water flowing past his land; for. 
instance, to the reasonable use of the water 
for his domestic purposes and for his cattle, 
end this without regard to the effect which 
such use may have, in ease of a deficiency, 
upon proprietors lower down the stream, 
But, further, he has aright to the use of 
it for any purpose, or what may be deemed 
the extraordinary use of it, provided that 
he does not thereby interfere with the 
rights of other proprietors, either above 
or below him. Subject to this condition, 
he may dam up the stream for the purpose 
ofa mill, or divert the water for the pur- 
pose of irrigation, But, he has no eright 
to interrupt the regular flow of the stream, 
if he thereby interferes with the lawful 
use of the water by other proprietors, and 
inflicts upon them a sensible injury.” 


This is in effect the law as itis codified 
in s. 7, ill. (7) of the Indien Easements Ach 
and it has been applied ina series of deci- 
sions. Itsufficestorefer.to decisions such 
as Hirst Assistant Collector of Nasik v, 
Shamjt Dasrath Patil (3), Dinkar v. Nara- 

an (4) and Yesu Sakharam Pujari v, 
Ladu Nana Savant Bhosale (5). The facta 
of the last case closely resemble the facts 
in the present case. Their Lordships of 
the Privy ‘Council have laid down the, 
same principle ih cases such as Deb Pershad 


(2) (1858) 12 Moo. P, O. 131; 7 W. R. 328; 14 RR 
861; 3 L. T. 98; 124 R. R. &. 

(3) 7 B. 209; 4 Ind. Dec. (N. 8.) 141. 

(4) 29 B. 357; T Bom .L. R. 265 

(5) 101 Ind. Cas. 330; 20 Bom. 
A. I. R. 1927 Bom. 251. 


L, R.291; 51 B, 243, 
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Giagh v. Joynath Singh (6) and the recent 
. Privy Council caseof Maung Bya v. Maung 
Kyi Nyo (7). Weare of opinion that the 
respondents have established their rights 
from 1911 to the use for irrigation purposes 
of the water at the point B as it then exist- 
ed, The appellants have in 1913, that is to 
gay, subsequent to the recognition of the 
appellants’ rights, erected a dam higher 
up at A. That dam, as appears from the 
evidence and as is obvious even from the 
map, in effeet diverts a large quantity of 
water from B and tekes it along north to 
the appellants’ lands to join the appellants’ 
own dam C further down for irrigating the 
appellants’ and other lands to the north 
of the stream lower down. Such extra- 
ordinary user of the water above B by the 
appellants to the prejudice of the re- 
Bpondents' rights as established by law 
cannot be allowed. The respondents are 
entitled to have the dam at A removed so as 
to enjoy the quantity and flow of water they 
have been enjoying at Bsinee 1911. At 
the same time the observations to which 
the appellants' learned Pleader demurs as 
to the explicit right to all the water cannot 
be understood as going further in favour of 
the respondents. And in any case, it is 
not, in our opinion, a proper decree to order 
the respondents to recover possession of 
the water of the stream above B as the trial 
Court bas done. 

We, therefore, substitute whatis,in our 
opiniom, a better furm of the decree by 
declaring that the plaintiffs. respondents 
are entitled to the amount and flow of all the 
water at dam B which they have establish- 
ed inthe suit of 1911 and that the appel- 
lants be ordered not to interfere with this 
egjoyment and to remoye the dam A for 
this purpose. Apart from this the appealis 
dismissed with costs. 

A. N. A, 


(6) 24 I. A. 60 at page 68; 24 O. 865; 1. C. W. N. 401; 
7 M. L. J. 120; 7 Sar. P. O. J. 209; 12 Ind. Dec. (N. 8.) 
1245 (P. 2 

(7) 90 Ind. Cas. 198; 52 I. A. 385; 27 Bom. L. R. 1497; 
42 O. L. J. 156; 49 M. L. J. 282; A. I. R. 1925 P. O. 236; 
3;R. 494; (1925) M. W. N. 894; L. R. 6 A. (P. O.) 209; 
30 O. W. © 218 (P. O)). : 


Appeal dismisseg. 


LAL GHAND f. PIBTO, 
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LAHGRE HIGH COURT. 
OrvrL Raviston Paetitroy No, 128 or 1927, 
January 5, 1928. 
Present:—Mr. Justice Harrison. 

LAL OHAND—PraiNTIFF—PETITIONER 
versus 
Musammat PISTO--DzFSNDANT 
— RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXIII, 
v. l—'Means, meaning of—Debts due from third 
persons, whether ‘means’. 

The word ‘means'in O. XXXIII, r. 1, Oivil Pro- 
cedure Code, is not confined in its meaning to funds 
in current coin but includes all forms of realisable 
assets which can be converted into cash end as such 
can be used for financing litigation. p: 123, col. 1] 

Mabia Khatun v. Satkari (T), not followed. 

Petition, under s. 44 of Aet VI of 1918, for 
revision of an order of the Senior Sub- 
Judge, Karnal, dated the 4th December, 
1926. . 

Mr. Anant Ram Khosla, for Mr. Jagam 
Nath Aggarwal, for the Petitioner. 
Mr. Shamair Chand, for the Respond« 


ent, 

JUDGMENT.—Lal Chand, a mino:, 
alleging himself to be the adopted son of 
one Miri Mal, has applied for permission 
to sue in forma pauperis the widow 
of the said Miri Mal for possession of 
certain property and also for an injunc-: 
tion. The application has been dismissed 
and a revision has been admitted. ; 

Mr. Shamair Chand takes the prelimi- 
nary objection that no revision lies 
and relies more especially on Mahadeo: 
Sahai v. Secretary of State for India (1), 
Shankar Bhan v. Ram Dei (2), Ahsan Ali v,’ 
Muhammad Jafar Ali Khan (3), Har Kaur 
v. Munni Lal (4) and the parent authority 
Amir Hassan Khan v. Sheo Bakhsh Singh: 
(5). Counsel on the other side has quoted 
Bhajan Ram-Gil Raj Mal v. Narain Devi 
(6), Mabia Khatun v. Satkari (7) and 
Achalsingh v. Seth Jiwandas(c). 

I take first the question raised by Counsel 
for the petitioner as to the meaning of’ 
O. XXXIII, r. 1 of the Civil Procedure Code, 

(1) 65 Ind. Cas. 255; 444.248; 20A. L. J. 55; A. T. 
R. 1922 All. 1. 

(2) 94 Ind. Cas. 484; 48 A. 493; 24 A.-L. J. 557; A. I. 
R. 1926 All. 446. 


in 30 Ind. Cas. 86; 2 O. L. J. 254. : 
xd 53 Ind. Cas. 441; 134 P. R. 2919; 46 P. LR, 
20. 


1920. 
(5) 11 O. 6; 11 L A. 237; 4 Sar. P. O. J. 559; 
Raáque and Jackson's P. O. No. 83; 5 Ind. Dec. (N. s.) 


' 760 (P. O.). : 
(6) 96 Ind. Cas. 830; A. I. R. 1926 Lah. 642. 
No 100 Ind. Cas. 264; A. I R. 1927 Oal. 309; 45 Q.- 
68 


(8) 75 Ind. Cas. 993; 19 N, L, R, 105; A, X, Rs 1994 
Nag, 44, 
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that is, whether the words “possessed of 
sufficient means” cover only the case of a 
man with sufficient funds in current coin. 
For this proposition he relies on Mabia 
Khatun v. Satkari (T). It is there laid 
down that a debt which is due -from a 
third peraon, however good and realis- 
able, cannot be said to be ‘means’, On the 
game principle I take it that shares or fixed 
' deposita in a Bank would not be ‘means’. 
Tt hasalso been held that ornaments which 
a woman ordinarily wears are not ‘means’. 
With all respect to the Judges who gave 
that decision I regret that I cannot agree, 
and it appears to me thatthe very use of the 
word ‘means’. shows that it is intended to 
cover and include all forms of realisable 
assets which can be converted into.cash and 
as such can be used for financing the litiga- 
tion. It has been held in Bhajan Ram- 
Gil Raj Mal v, Narain Devi (6) that, where 
& Court made the mistake of supposing 
that the property, which forms the subject- 
matter of the suit and which is not at the 
time in the possession of the plaintiff can 
be treated as means, the mistake is such 
an obvious error of law as to render the 
whole order open to revision. It is not 
really necessary for me to express an 
opinion a3 to whether such a mistake made 
by a Judge having jurisdiction is or is 
not open to revision, for that is not the 
question ia this case. Counsel, who pre- 
Bented the petition, has stated that the 
Gourt-fee required was Rs. 870 whereas on 
his own showing it was Rs. 412, The 
value of the decrees which stand jointly in 
the namesof the prospective plaintiff and 
the prospective defendant, is Rs. 1,035.. 
Counsel has urged that these are in no 
sense in possession of or under the control 
of the plaintiff. I do not understand, nor 
has Counsel been able to enlighten moe, as 
to the meaning of the expression 'íposses- 
sion of the decree." The decrees either 
stand in the name*'of the plaintiff or not, 
and itisadmitted that they do and that 
he is one of the decree-holders. It is 
urged that Musam mat Pisto has copies of 
the decrees, but there is nothing to pre- 
, vent the plaintiffpbtaining similar copies 
aid taking action upon them, when he 
has raesived them. It is stated vaguely in 
the grounds that it has not been proved 
what the present value of these decrees 
may be. Itappaara to me that it was the 
duty of the candidate for paupsrism to 


prove that it waa less than the face value’ 
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and thishe has not attempted to do. The 
face-value of half of these decrees is more 
than that of the stamp shown by him to be 
required on the plaint, I reptat once 
more, shown by the 
1 bold that there has been no mistake in 
law and there is a finding of a Court 
having jurisdiction. Thet finding is not 
wrong on the face of it, and, even if it 
were, I donot think I have any power to 
interfere. 
I dismigs the application with costs. 


A.N. A, Application dismissed. 
RANGOON HIGH COURT. 


SzcoN» Orvin APPEAL No. 228 or 1927, 
September 2, 19?7. 
Present;—Mr. J ustice Carr. 
MAUNG TIN-—APPRLLANT 
versus 
MA MI—REsPONDENT. 
` Civil Procedure Code (Act V of 1908), Q. XXI,v. 8 
—Hxecution of decree—Adjustment not formally 
gertified—Plea of adjustment by way of objection 
within 90 days—Executing Court's power to res 
emus sajine E ' 

o long as a judgment-debtor applies und b- 
r. (2) of r. 2, O, XXI, Civil Procedure Code, within 


ihe time allowed for him to doso he has the right 
to have his application heard. The Court cannot 
refuse to inquire intothe alleged adjustment if he 
has applied within time merely on the ground that tha 
application was made only by way of objection tg the 
decree-holder's application for execution. [p. 124, eg], 1.] 

Mr. Paw Tun, for the Appellant. 

Mr, Lambert, for the Respondent, 

JUDGMENT.—The facts of this case 
are that on the láth September, 1926, the 
respondent obtained in the Sub-Divisional 
Court of Nyaunglebin a money-decree 
against the appellant. On the 23rd Decem-. 
ber she applied to execute this decree to 
the same Court. Arrest of the appellant 
was gsked for and notice was issued to 
him. On the day fixed appellant's. Advo- 
cate said that he had paid off the decree 
and apparently at the same time filed the 
petition ndw filed at page 5 of the execution 
proceedings. This is in terms an gppli- 
cation to record* the satisfaction of the 
decree by an adjustment made on the 14th 
October, 1926. It is dated the 22nd October® 

“but clearly was not filed until th& 4th 

January, 1927, It was still, however, with- 
in the period of ninety gays allowed by 
law for an application by judgment-debtor 
under Q, XXI, x. 2 (2), Civil Prosedura 


plaintiff himself;-— - 
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Code. The Sub-Divisional Judge under 
aub-r. (3) of that rule refused to inquire 
into the alleged adjustment, and the Dis- 
trict Court on appeal confirmed that 
. w«efusal, 

I have been referred to a considerable 
number of cases which fall into two 
classes: . 

(1) Cases in which it has been laid 
down that a Court executing a decree is 
absolutely debarred from considering an 
alleged adjustment which has not been 
certified or recorded. 

(2) Cases in which it was held or sug- 
gested that if an objection to the execu- 
tion of a decree on the ground of an une 
certified adjustment is made within the 
time allowed by law for an application 
under r. 2 (2), O. XXI, it may properly be 
treated as an application under that rule 
and be inquired into. 


In the cases under cl, (1) the objections 
all seem to have been beyond time and 
the question that now arises was not con- 
sidered. On the other hand all the cases 
in cl. (2) appear to be obiter. 

I propose, therefore, to consider the 
question as res integra, 


If we read sub-rr, (2) and (8) ofr, 2 in- 
dependently of one another there is a 
conflict between them. A literal interpre- 
tation of sub-r. (8) would clearly have the 
effect of depriving the judgment-debtor of 
theeright given to him by sub-r. (2), 
Obviously this cannot be allowed. So 
long asthe judgment-debtor applies under 
gub-r. (2) within the time allowed for him 
to do so he has the right to have his 
application heard. Technically perhaps 

e the correct proceduye would be for the 
judgment-debtor to make an application 
to the Court under sub-r, (2) and then to file 
a separate application in the execution 
proceedings asking that they may be Stayed 
until his other application has been heard, 
If he did that it seems to me impossi- 
ble for any Court to refuse to inquire into 
the alleged adjustment. To ‘allow his 
right to such an inquiry to be defeated by 
reason of a trivial irregularity of procedure 
would obviously be unjust and would lead 
ao an abuse of the process of the Court. 

e I held, therefore} that on a reasonable 
interpretation of r. 2, O. XXI, as a whole 
the appellant ig entitled to have his al- 
legation of the adjustment of the decree 
inquired inte, 
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I allow the appeal, set aside the judg- 
ments and decrees of the Courts below 
and remand the case td the Sub-Divisional 
Court for disposal on its merits after ine 
quiry. 

ALN, A, Case remanded, — 


EID 


CALCUTTA HIGH COURT, 
APPEAL FROM ORIGINAL Civiu No, 3d! 
oF 1927. 
July 15, 1927. 
Present:—Sir George Olaus Rankin, Kr., 
Ohief Justice, and Mr. Justice Mitter. 
TRICUMOHAND-DANSING—APPELLANTS 


versus 
Tas OHIEF REVENUE AUTHORITY, 


BENGAL-—RESPONDENT. 

Income Tax Act (VII of 1918), s. 26—Revision of 
assessment—-Mistake in revised assessment—A pplica- 
tion for rectification —Limitation—Period whether 
runs from date of original demand or from date of 
revised asgessment—' Demand, meaning of. : 

Where an assessment has been revised the period 
prescribed by s. 26 of the Income Tax Act for 
applying for rectification of mistakes in connection 
with the assessment, should be reckoned, not from 
the date of the original demand under s. 20 of the 
Act, but from the date of determination of the revised 
assessment. (p. 126, col. 2.] 

The word ‘demand’ in s, 26o0f the Income Tax 
Act of 1918 applies to the determination of a sum 
or extra sum to be payable by the assessee in such 
manner as to bind the assesses. [ibid.] 

Appeal against the judgment of Mr, 


Justice Pearson. 


Mr. S. C. Bose (with him Mr, Satia 
Chandra Bose), for the Appellants. 
Mr. B. L. Mitter, Advocate-General, 


(with him Mr, S. M. Bose) for the Ree 


Bpondent. 
JUDGMENT. 

Rankin, C. J.—This is an appeal from 
a decision of my learned brother, Mr, 
Justice Pearson, upon certain questions 
Btated for the opinion of the Court under 
s. 51 of the Income Tax Act of 1918. The 
assessees in this case complained of the 
amount at which they had been assessed 
for excess-profits duty and they applied to 
this Court and obtained an order in the 
nature of mandamus directing the Chief 
Revenue Authority to state certain ques- 
tions for the opinion of the Court. THe 
Chief Revenue Authority has stated those 
*questions. In the result it appears that it 
is necessary for this Court to give its 
opinion upon the first ofthe questions so . 
stated. That question is. thus framed: 
"Whether the time prescribed by B. 26 of 
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the Act VIlof 1918 is to be reckoned from 
the original demand or from the making 
of the revised assessment whereby refund 
was ordered on revision of assessment revis- 
ed by the Board on the 2nd of December, 
1921". That question becomes more or less 
intelligible on consideration ofthe follow- 
ing facts: The assessees were engaged in 
three different places, including Serajgunj 
in the District of Pabna, in the business of 
jute. The year for which they were being 
assessed was the year1919-20 and on the 
15th of March, 1920, a notice of demand 
was served upon them for income-tax ata 
certain figure. On the 25th of March, 1920, 
& notice of demand was served upon them 
for excess-profits duty. According to 
that notice of demand it would appear that 
they had to pay in respect of excess-profits 
duty the substantial sum of Rs. 8,384, 
which they, pending subsequent proceed- 
ings, paid. Now, against the assessment to 
Income-tax they appealed to the Commis- 


sioner under s. 2l of the Income Tex Act. 


of 1918, They persuaded the Commissioner 
that for the previous year in question they 
had made no profit and to use the language 
ofa, 22 of the Income Tax Act, he cancelled 
the assessment. As regards the assess- 
ment to excess-profits duty, the petitioners 
lodged a petition with the Chief Revenue 
Authority as required by the Excess Profits 
Duty Act. 
Upon this matter coming before the 
Ghief Revenue Authority, that authority 
took the view, differing from the view that 
the Commissioner had taken in dealing 
with the income-tax assessment, that the 
profits had been calculated on the wrong 
accounting period, that they ought nct to 
have been calculated on. Sambat, 1975, but 
'on the Sumbat, 1974, or else for the ordinary 
‘financial year ending with the 31st of 
"Mareh, 1919. They remitted the matter 
op this question of the excese-profits duty 
to the Commissioner. He remitted it to 
the Collector. The Collector had a report 
thade to him by the assessor and it then 
appears that the Collector heard the parties, 
heard what they had to say upon the 
assessor's reportand came to the conclus 
‘sion that the “profits for thé purpose 
amounted to Re. 77,000. The assessees cay 
‘that they got no opportunity of examining 
the assessor's report; but the statement of 
the case made to the Court by the Member 
of the Board of Revenue is to the contrary. 
The matter went to the Commissioner, 
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He estimated and held that the profits 
were Rs. 49,397. Then the matter went 
to the Chief Revenue Authority by an 
application, which was dealt with on the 
2nd of December, 1921. The 
Revenue Authority came tothe conclusion 
that the figure at which the Commissioner 
had arrived was the correct figure and, 
accordingly, on that basis, out of Rs, 8,384 
which had been paid on the original 
assessment a refund to the assessees was 
due of Rs. 1,419, and that refund was made, 
The order of the Commissioner cancelling 
the assessee’s assessment to income-tax 
and directing arefund of the money paid 
in that respect was never interfered with 
and ultimately the assessees obtained 
refund of all that they had paid for 
income tax and they were,. therefore, in 
the position that, while under s. 19 of the 
Income Tax Act of 1918 this matter might 
be adjusted upon the actual figures: at the 
end of the year of assessment the assesseeg 
have no grievance in respect of income-tax, 
Their grievance has reference to excess- proe 
fits duty. They say that in going into tlg 
assessor's report on the basis of which 
the Chief Revenue Authority assessed them 
to excess-profits duty on the basis of profits 
of Re. 49,897, they discovered that thera 
were three palpable mistakes. In . ona 
case by à. slip of pen the figure 1 has come 
before the figure 5. making a difference of 
Rs. 10,000. lt is said also that when you 
look at the assessor's report you find ,that 
he hastaken the closing stock as part of 
the income for the year. In other words 
‘they say upon an inspection of the assessor's 
report that it contains obvious and una 
doubted mistakes. Now, on none of the 
affidavits in this matter and (we are 
assured by Mr. Bose for the assessees) in no^ 
afüdavit before any Revenue Authority 
have theseallegations as to these palpable 
e been disputed, 
m these circumstances, the assesses 
sought a remedy. They applied: peni 
all to the Collector on the 8lst of May 
1922, and they asked him to exercise. hig 
powers under s. 26 of the Act to correef 
the mistakes.” The words of that section 
which has been applied to excess-profits 
*duty are these: "The Collector may, ag 
any time within ohe « year from the date 
of any demand made upon an mssessee 
rectify any mistake in connection theres 
“with which has been brought to hig notieg 
by such assessee, and make a refund ig 


Chief, . 
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Such assessee in respect thereof". The 
Qolleetor held that the period of "one year 
from the date of any demand" refers to 


the notice of demand to be served under 
5.20 of ths Act. In this case the only 


. «Notice under s. 20 was the original demand 


which was served.in March, 1920. The 
Ohief Revenue Authority did not, deal 
~with this matter until the 2nd of December. 
1921, that is to say, eighteen months or 
more after the origina] demand. The 
Oollector says, however, that as regards 
‘any mistake in that order he cannot enter- 
tain anapplieation, because it is more than 
oneyear from March, 1920. That is the 
first question and indeed, in the end, the 
only question before us. 

The learned Judge on tbe Original Side 
has agreed with the Collector andhis view 
is shortly this:-—"I think tbat the demand 
mentioned in s. 26 has reference to the 
demand in the prescribed form referred to 
ins,20. Oonsequently I would answer the 
questionin para. 25 (a).of the petition by 
saying that the time under s. 20 must be 
reckoned írom the original demand in 
EU 1920, the only demand there has 
been." 

Now, when we come to consider that 
question in this Court, itis very properly 
‘conceded by the learned Advocate-General 
‘that, inthe circumstances of this case, the 
order made by the Chief Revenue 
Authority on the 2nd cf December, 1921, 
was a “demand” within the meaning of 
B. 26 of the Income Tax Act of 1918. I 
Have no doubt myself that that is so upon 
& consideration of the relevant sections, 
The ordinary section dealing with an 
original demand is s. 18. It says thatif the 
‘Collector is satisfied that a return is correct 

e and complete, he shall assess the sum pay- 
able by the assessee. {f he has reason to 
believe that the return is incorrect and 
incomplete, then he may require, the 
assessee to attend and after examining any 
‘account and hearing evidence he shall by 
‘anorder in writing determine the total 
income of the assessee for the previous 
year, and assess the sum payable by the 
assessee forthe year in which the return 
is made on the basis of sueh determination. 
By s. 19, when in a subsequent year, areturn, 
danas been made and the” actual receipts 
«for' the then previbus year are known, 
itis provided that the difference between 
the actual pxofitg and the profits upon 
Which income-tax has been paid the year 


i 
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before shall be taken into account, and the 
difference shall be paid by or refunded 
to the assessee, as the case may he. There 
isa provision in the case of death or. 
insolvency which enables an immediate 
adjustment to be had in the meantime. 
Section 20 says that when the Collector hag 
determined a sum to be payable either 
under ss, 18 or 19, he shall serve on the 
assessee & notice of demand. The assessee 
objecting to the amount to which he has 
been assessed under s.18 orto an adjust- 
ment under s. 19 may appeal to the 
Commissioner, The petition shall ordinarie 
ly be presented within thirty days of 
"receipt of the notice of demand", The 
Commissioner shall pass such order there- 
on whether by way of confirmation, rejec- 
tion, enhancement or cancellation of the 
assessment or the adjustment or otherwise 
and fixing such time for payment as he 
thinks fit. The Ohief Revenue Authority 
acting under s. 23 may make an order 
enhancing the sum payable but not with- 
out hearing the assessee. By s, 24, the 
Collector or the Commissioner, if they are 
satisfied that the assessee has concealed 
particulars of his income, may direct the 
assessee to pay double the rate on the 
difference between . the true sum and the 
sum which has been put forward. Now, 
bearing in mind these provisions of the 
Act, the question is when we come to s, 26 


and find the words “from the dateof any 
demand made upon an assessee", are we 


to read that as meaning "from the date 
ofreceipt of any notice of demand under 
s. 20?" In myjudgment, that is not. the 
meaning of phrase. We have to identify 
the demandin connection with which the 
alleged mistake occurred. The word 
"démand" would cover a case of enhance- 


ment by the Oommissioner under s. 29 or 


by the Chief Revenue Authority under 
8, 238, It wouldcover a case under s, 24, 


where the Collector or the Commissiozfer 


orders a men to pay double the rate, It 
seems to me,looking to the terms of the 
second sub-section of s. 21, that when the 


‘Statute means to say “from the receipt of 


the notice of demand”, it says so and that 
the word "demand" in s,26 applies to 9 
determination of a sum or extrasum to be 
payable by the assesssee in such manner 


“as to bind the assessee. Therefore, in my 


judgment; the learned Advocate-General 
has rightly conceded thatthe order of the 
Chief Revenue Authority was a demand, 
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‘That demand was made on the 2nd of 
December, 1921, and it appears that the 
Collector, within one year from that date, 
has a power to deal with the objections, 

It seemsto me that in this case the 
other questions which have been referred 
to us do not arise and need not be dealt 

With, and as the questions marked (b) (c) 
and (d) are no longer pressed we confine 
ourselves to the first question. In my 
opinion, this matter must.be disposed of 
on the basis that at the time the applica- 
tion was made to the Collector the applica- 
tion was in time and we should answer 
question (a) accordingly. i 

The applicant is entitled to his costs of 
| this appeal and before Mr, Justice Pearson 
and the costs reserved by Mr. Justice C. O. 
Ghose on the 9th of July, 1925. ` 

Mitte», J.—I agree. 

ANA | Appeal allowed, 


PRIVY COUNCIL. 

APPEAL FROM TUD Hona Kone SUPREME 

Count. 
January 19, 1928. 
Present:—Lord Buckmaster, 
1 Lord Blanesburgh and 
Lord Darling. 

Tap HONG KONG ann SHANGHAÍT 
BANKING CORPORATION 
—DEFgnDANTS—APPELLANTS 

"versus 


LO LEE SHI—PLuNTIFF—HRESPONDENT, 

Bills of Hachange Ordinance (Hong Kong), 1880, 
8. 64, corresponding to Negotiable Instruments Act 
(XXVI of 1881), s.8?—Material alteration—Change 
due to pure accident—Accidental obliteration of num- 

' ber of Bank-note—Liability of Bank. 

Section 87 of the Negotiable Instruments Act, 
1881 (providing in effect that a material alteration 
of*a negotiable instrument vitiates the document) 
relates only to alterations effected by the will of 
the person by whom or under whose directions 
they are made,and it does not apply toa change 
due to pure accident. The alteration contemplated 
by the section is one to which all parties might 
assent : : 

Held, therefore, onthe construction of the cor- 
wesponding Ordinatice in Hong Kong, that a Bank 
was notrelieved from liability ona note issued by 
it merely because the number of such note had 
been accidentally defaced, the identity of the* 
mutilated document as a note of the Bank being 
otherwise well,established. The accidental oblitera- 
tion of the number was not an ‘alteration’ within the 


meaning pi the section, [p, 129, cols, 1 & 2.] 


The number is Ao part ofthe operative portion 
et a Bill of Exchange or promissory note. [p. 129,col, 


| Suffell v. Bank of England (1), distinguished. 
Appeal from the Supreme Oourt, Hong 


Kong. 
Messrs. W. A. Jowitt and J. Forster, fof ` 
the Appellants. . f 


JUDGMENT.. 

Lord Buckmaster.—Their Lord- 
ships notice with approval that this case 
has been brought before them for con- 
sideration within twelve months of its first 
hearing before the Puisne Judge in Hong 
Kong. They wish that this example of 
expedition was widely known and imitat- 
ed. The point that arises fordecision is . 
singularly free from authority, but for- 
tunately the facts are beyond disputé. 
The appellants arethe Hong Kong and 
Shanghai Banking Corporation, who carry 
on the business of Banking in Hong Kong, 
In the course of their business they issue 
Bank-notes for various sums; such noleg 
are not legal currency, but, owing to the 
high credit of the appellants, they are used 
as if they were. The Bank is under liabil- 
ity to the Government of Hong Kong to 
deposit dollars as against all notes issued 
over a certain amount and a tax is payable 
at the rate of l per cent. per annum on 
the value of notes in circulation. Apart 
from these conditions, which it may bs 
assumed would apply to every Bank in 
Hong Kong, the appellants have no special 
relationship with the Government af all, 
The notes they issue.are in the ordinary 
form ofa Bank-note. The name of the 
Bank isatthe head, the amount of thé 
note is written in figures in the right and 
left-hand corners. In the middle of thg ^ 
document the number of the note appearge 
in two places on the same line, one on each 
side ; below this there comes the promise 
to pay the bearer on demand at the officg 
of thé Bank the amount of doliars, stated 
in words, for which the note is issued, 
Underneath this promise the value of tha 
note appears again in large light lettera, 
over which is written “ Hong Kong" fol- 
lowed by & date, and then "by order of tha 
Board of Directors” with the signatures of 
the Chief Accountantand the Chief Manager, 

Lo Lee Shi, whais the respondent in* 
this appeal, was given" by her husbar'd twa ° 
of such notes, each for five hundred dol. 
lars. She placed them in, the pocket of 
some garment, and then, having forgotten, 
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their hiding-place, she washed, dried and 
starched the garment and was proceeding 
to iron it when she found a wad of paper 
in the pocket; this upon extraction proved 
. ato be the remains of the two Bank-notes 

which, together with the coat, had been 
subjected to all the above processes. Con- 
siderable effort was made, with the help 
of the Bank,to restore these agglutinated 
fragments to their original shape and, as 
to one note, this met with complete suc- 
cess and the. note was accordingly paid. 
The full restoration of the other was more 
difficult ; with the utmost skill the num- 
‘per could not be recovered. Apart from 
‘this, a very-considerable portion of the 
note was replaced and its most critical 
characteristics were made plain—the name 
of the Bank, theamount of the note, the 
definite promise to pay the “Bearer” on 
demand at the appellants’ office, and the 
signatures by the Chief Accountant and 
-the Chief Manager, were all clearly and 
definitely evidenced. The. Bank, however, 
refused payment mainly upon the. ground 
that the number was missing aud Lo Lee 
Shi accordingly brougbt an action against 
them uponthe note. The Judge on the 
trial of the action found in favour of the 
plaintiff. On appeal to the Full Court the 
"Judges weré divided, the Chief Justice 
being in favour of the defence and the 
trial Judge who formed the other mem- 
ber of the Court affirmed his own judg- 
mem. The. Bank, anxious to know their 
‘true legal position with regard toa note 
whose number was defaced, brought this 
appea!, but the respondent, deterred no 
doubt by fear of: cost, has not appeared. 
"The case has, however, been fully and care- 
fully, placed before the Board who see no 
reason to think that°any relevant matter 
escaped their attention, The real point of 
controversy is this. In the circumstances 
above stated are the appellants liabke on a 
note whose number has been accidentally 
defaced ? The caseito which mostconsidera- 
tion was given both in the earlier Courts 
‘and in argument on the appeal was the 
case of Suffell v. Bank of England (1) but 
their “Lordships think that apart from cer- 
tain dicta, the actual decision is of little 
eassistance. In that case certain Bank df 
e Englend notes had been intentionally and 
fraudulently altered by changing a 5 in the 
numbers to & 3., After this alteration, the 


- (D (1882) 9'Q. B. D. 555; 51 L. J, Q. B. 401; 47 Ly 
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notes having come into the hands of a 
perfectly innocent holder, he presented 
them for payment to the«Bank, who refused 


to honour them on the ground that the 
change inthe number effected a material 


alteration in the document by virtue of 
which their liability was discharged. The 
action was brought upon the notes. The. 
Court of Appeal decided in favour of: the 
Bank, butthe grounds of their ‘decision 
were these:—First, that according to old 
and indisputable law the alteration of a 
deed in a material respect avoided the docu- 
ment; secondly, that this doctrine’ had 
become extended to ordinary written docu- 
ments and was applicable to Bills of Ex- 
change and promissory notes; and thirdly, 
that upona Bank of England note, which 
the Bank was bound to issue against bul- 
lion and which by law was currency, the 
alteration ofthe number was a material 
alteration. 

The authority for the first two of these 
propositions needs no further investiga- 
tion ; for those interested in the subject 
the history of the principles will be found 
fully examined in the judgments of the 
learned Judges in the case referred to, 
but since the date of that decision the 
law has been summarised in s. 64 of the 
Billa of Exchange Act, 1882, whose terms 
are literally reproduced for Hong Kong 
in the Bills of Exchange Ordinance, 1885, 
g, 64, in the following terms:— 

“ Alteration of bill. 

* 64—(1) Where &billor acceptance is 
materially altered without the assent of all 
parties liable on the bill, the bill is avoid- 
ed exceptas against & party who has him- 
self made, authorised, or assented to the 
alteration, and subsequent indorsers : Pro- 
vided that where a bill has been materially 
altered, but the alteration is not apparent, 
and the billis inthe bands of a holder 
in due course, such holder may avail him- 
self of the bill as ifit had not been alter. 
ed and may enforce payment of it according 
to its original tenor. 

“ (2) In particular, the following alteras 
tions are material, namely, any alteration 
of the date, thesum payable, the time of 
payment, the place of payment, and, where 
& bill has been accepted generally, the 
addition of a place of payment without the 
acceptor’s assent.” 1 

Both the history of the law which this 
section enunciates and the terms of thé 
section itself show thatit relates, only tg 
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alterations effected by the will of the per- 

son by whom or under whose directions 

they are made anti that it does not apply 
. to achange due to pure accident. 

The alteration contemplated is one to 
which all parties might assent. It is not 
reasonable to assume parties assenting to 
& part of the document being effaced by 
the operations of a mouse, by the hot end 


of & cigarette, or by any of the other means - 


"by which accidental disfigurement can be 
effected. Again, the provision which ex- 
cepts from the category of persons against 
whom the bill is avoided, a party who has 
“himself made, authorised, or assented,” 
to the alteration cannot reasonably apply 
to the ravages ofa rat, a white ant, or 
any other animal pest. The fact that the 
change is accidental in itself negatives the 
possibility of assent. 
The case of Davidson v. Cooper (2) em- 
'phasises the point since there Lord Den- 
man states, that the party who may suffer 
if a document is avoided by alteration has 
-no right to complain since there cannot 
-be any alteration except through fraud or 
laches on: his part, meaning a fraudulent 
alteration, effected by the party or careless- 
ness permitting it to be effected by ano- 
“ther. It is not on that section that the 
solution to this difficulty is to be found, 
and yet it is upon the authority of the 
case which depended on this law, that the 
learned Ohief Justice bases his judgment, 
holding that the accidental obliteration of 
the number was an alteration within the 
meaning of thesection and that the case 
quoted showed that such alteration was 
material. Itis, therefore, necessary to de- 
termine this ease apart from the Ordinance, 
. and in this connection their Lordships do 
not think the question of negligence plays 
any part. The right of a party to sue on 
the notein the event of its being defaced 
by fire or attacked by a mouse cannot de- 
pend upon whether it had been, placed in 
B fire-proof or a mouse proof safe or left 
in an ordinary box. When once honest 
accident is accepted as the cause of damage, 
the only remaining question is whether 
the extent ofthe damage is such as -to 
prevent the note being sued upon, and it 
“may be also whether the missing material 
parts can be supplied by verbal evidence, 
- though that question does not now arise. 
In the first.instanes, therefore, it is essen- 


(2) (1844) 13. L, J, Ex. 276; 18M. & W, 343; 153 E, 
R. 142; Dawl, & L, 377; 67 R, R. 628. 
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tial to investigate whether there is susti- 
cient of the note remaining to establish 
its identity as a note of the Bank, and to 
contain all the necessary elentents that 


render it valid and effectual asa negotiable , 


document. To some extent this must de- 
pend upon verbal evidence as well as upon 
the pieces of the document. These pieces 
must be identified, their condition must 
be explained, and they musi, of course, 
be shown to be parts of one and the 
same instrument. In this case every one of 
these conditions has been satisfied. It is in- 
deed notdenied that the pieces are pieces of 
one ofthe appellants’ notes, nor is it, or 
could it be, suggested that the missing 
particles could be used in building up 
another note. It is the absenee of the 
number on which the appellants rely, and 
this is no part of the operative portion of 
a Bill of Exchanges on promissory note, 
although its alteration was held to be mate- 
rial in the case of a Bank of England note, 
owing toits special features. (See Jessel, 
M. R., at page 563* and Cotton, L. J., at 
page 575*) Alteration, within the meaning 
of the Statute, is not what has taken place 
here—and apart from this, it is difficult to 
seo what has destroyed the liability of the 
Bank upon a doeument admitted to be one 
of their notes, Brett, L. J., states at page 
566* and page 568* that the number even 
of a Bank of England note is no part of 
the eontract, and its alteration does not 
affect the contract, and Ootton, L.4., at 
page 574*, appears to take the sama 
view, though Jessel, M. R., leaves the 
question open. In their Lordships’ opin- 
ion the contract here has never been alters 
ed andis sufficiently evidenced by the 
mutilated document and the verbal testi- 
mony. Their Lordships do notthink that 
beyond their decision esto the meaning 
of the Ordinance it is possible in this case 
to lay down any general principles of law; 
they desire their judgment to be limited 
to this point, that in the special ‘circum. 
stances of this case it is possible, by means 
of the fragments of the document assisted by 
verbal evidenge, to establish a claim againat 


. the Bank for the 500 dollars dueuptn the 


note and that accordingly this appeal 
“should be dismissed, and they will humble 
advise His Majesty ac¢ordingly. : 
K J.R. Appeal dismissed, 
Solicitors for the Appellants: —Mesorg. 
Stephenson, Harwood and "Tatham, 
CiPages of (1882) 9 Q. B. .- [Ad] ^ ^ ^ 
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CALCUTTA HIGH COURT. 
Civit Revision No. 730 or 1926. 

. January 3, 1927. 

Present;—Mr. Justice Mukerji 
and Mr. Justice Graham. 
JNANENDRA CHANDRA GHOSE— 
DzcRzE-HoLpER—PETITIONER 
versus 
ROYMAN SHEIKH--ArPLICANT—ÓPPOSITE 

Parry. 

Bengal Tenancy Act (VIII of 1885), ss. 85, 170— 
Occupancy tenant—Perpetual lease, grant of—Sale of 
oceupancy tenancy—Lesses, whether entitled to make 
deposit—Voidable on the sale”, meaning of. 

‘The expression "voidable on the sale” in s. 170 (3) 
of the Bengal Tenancy Act does not mean an interest 
injuriously aflected by the sale but an interest which 
subsists and whichis to be avoided after the sale, 
that is to say, interests coming within the descrip- 
tion of an “encumbrance” which, unless steps are 
taken to avoid them, subsist after the sale. 


A perpetual lease granted by an occupancy tenant 
cannot be registered in view of.the provisions of 
gub-s, (2) of 8.85 ofthe Bengal Tenancy Act and by 
reason of the provisions of sub-s. (1) of that section 
the sub-lease is not valid as against the landlord. 
Even if sucha document is admitted to registration 
it is not operative against the landlord and the 
interest which it creates is not one which has to be 
avoided by the purchaser of occupancy rights. 
Therefore, such a lessee is not entitled to make a 
deposit under s. 170 (3) of the Bengal Tenancy Act. 


Revision from the judgment of the 
District Judge, Khulna, dated the 14th 
June, 1926, in Miscellaneous Appeal No. 179 
of 1925. 

Mr. Hemendra Chandra Sen, for the Peti- 


tioner. 


JUDGMENT. 

Mukerji, J.—This Rule is directed 
against an order passed by the Munsif, 
First Court, Khulna, on the 12th Novem- 
per, 1925. The petitioner before us obtain- 
ed a rent-decree against the recorded 
tenant in respect of a non-transferable 
occupancy holding and in execution of 
that decree the said holding was adver- 
tised for sale. The opposite party, who 
claims to have taken an under-raiyati 
lease in respect of the said halding from 
the said recorded tenant, applied to de- 
posit"the decretal amount in accordance 
with the provisions of s. 170, cl. (3) of the 
e Bengal Tenancy Act. The learned Munsif 
e allowed the tio 

posite party being of opinion that not- 

withstanding the provisions of 8. 85 of the 

Bengal Tenancy Act, the opposite party 

being in possession ofthe holding must be 

regarded 89 one haying an interest therein 
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which was voidable on the sale of the hold- 
ing and being further*of opinion that cn 
a previous occasion the said opposite party 
had been allowed to make the deposit of a 
certain amount which formed the decretal 
amount in ja certain rent-decree which 
had been obtained by the petitioner against 
the recorded tenant and the said amount 
had been withdrawn by the petitioner. 

Against this order the petitioner pre- 
ferred an appeal to the District Judge of 
Khulna but the learned District Judge 
held that the appeal was incompetent and 
in that view of the matter rejected the 
same. Now, as regards the withdrawal of 
the deposit on a previous occasion that 
has been referred to above, all that need 
be said is that no facts have beenfound 
nor, for the matter of that, are there any to be 
found on the record which would go to raise 
an estoppel as against the present petitioner, 
As regards the question whether the op- 
posite party has an interest in the holding 
voidable on the sale within the meaning 
of s, 170, cl.(3) of the Bengal Tenancy 
Act, the decision of the Full Bench of this 
Court inthe case of Jharu Mondal v. 
Khetra Mohan Bera (1) appears to me to 
leave no room for any doubt whatsoever on 
the point. It has been held in that case 
that the expression ‘ voidable on the sale" 
does not mean an interest injuriously 
affected by the sale but an interest which 
subsists and which isto be avoided after 
the sale and in the judgment of Mr. Jus- 
tice Ohatterjea at page 732* of the reports 
it is said that apart from the authorities 
on the point the words “interest voidable 
on the sale” refer to interests coming 
within the description of “ ineumbrance," 
which, unless steps are taken to avoid 
them, subsist after the sale. Now, s. 161 
of the Bengal Tenancy Act, sub+s. (a) dee 
fines ‘‘incumbrance”’ as used in Ohap, 
XIV of the Actandit gays that the térm 
“ incumbrance,” used with reference toa 
tenancy, means any lien, sub-tenancy, 
easement or other right or interest created 
by the tenant on his tenure or holding or 
in limitation ofhis own interest therein, 
and not being a protected interest as defin- 
ed in 8. 160 ofthe Act, An under-raia« 
yati interest then is an "incumbrance", but 
to be so it must .be such an under-raiyati 
interest as the law recognises as valid, 

(1) 96 Ind. Cas. 363; 30 O. W. N. 729; 43 O. L. J. 5644 
A. L. R. 1926 Cal. 934; 54 O. 15, 

*Pago of 30 Q, W, No ëd] ES : 
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Now, it appears from the terms of the 
lease under which the opposite party 
claims the under-raiyati interests that the 
expression “ Putra Poutrathi Krame” has 
been used. The lease, therefore, to all in- 
tents and purposes, was a perpetual lease. 

. That being so, in view of the provision of 
sub.s. (2) of s,85 of the Bengal Tenancy 
Act, ib was a document which should not 
have been admitted to registration and 
consequently by reason of the provisions of 
sub-s. (1) of that section, the sub-lease was 
not valid as against the landlord. It has 
been held in numerous cases in this Court 
of which mention need be made only of 
one, namely, the case of Fakir Chandra 
Singh Roy v. Banamali Sain (2) that an 
under raiyati lease registered in contra- 
vention ofs. 85, sub-s. (2) of the Bengal 
Tenancy Act is not operative against the 
superior landlord of the occupancy raiyat. 
That being so, it cannot be contended 
that the interest which the opposite party 
acquired in the aforesaid lease was one 
which it was necessary to avoid on the sale. 
In my opinion, therefore, the opposite 
party didnot acquire such interests as 
would entitle him to make the deposit 
that he intended to do. The order passed 
by thelearned Munsif, therefore, in my 
opinion, is without jurisdiction. 

The -Rule, therefore, is made absolute 
and the order against which it is directed 
is set aside. Thepetitioner is entitled to 

. his costs in this Oourt which we assess at 
two gold mohurs. : 

Graham, J.—I agree. 


Z, K. Rule made absolute. 
se 21 Ind, Oas, 104; 19 O. W, N, 412; 18 O.L. J. 
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Y BOMBAY HIGH COURT. 
Stconp Orvir Appear No. 278 or 1926. 
December 20, 1927. 
Present :—Mr. Justice Madgavkar and Mr. 
l Justice Patkar. 
KHATIJABIBI UMARSAHEB— PLAINTIFF 
e —APPELLANT 


versus 
UMARSAHEB ANSERSAHEB— , 


DBFENDANT— RESPONDENT. 
Muhammadan Law—Divorce—Laan'—Wife guilty 
of adultery, whether entitled to divorce—Liwistence of 
vile rA child, effect of—Oatha Act (X of 1878), 
& 9» i , 
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A Muhammadan wife who is aecused by her 
husband of adultery is not entitled to obtain a 


divorce on that ground if she is really guilty of 
adultery. á : 


The procedure of ‘laan’ is only applicable to cases 
where there is no evidence aliunde as to adultery. 
Where an illegitimate child is in existence theme e 


p no room left for the sight or the procedure of 
aan’, 

. It is doubtful whether a special oath which 
is not in the form prescribed by s. 8ofthe Oaths 
Act could be administered by Indian Courts. 


Second appeal from a decision of the 
Assistant Judge at Sholapur, in Appeal 
No. 71 of 1924, confirming a decree of 
the Subordinate Judge at Sholapur, in 
Civil Suit Ne. 1537 of 1922. 

Mr. G. S. Mulgaonkar, for the Appellant. 

Mr. Faieee, (with him Mr, G. B. Chitale), 
for the Respondent. 


JUDGMEN'T.—This was a suit by thé 
appellant's wife against the respondent 
husband for a dissolution of marriage under 
the Sunni Muhammadan Law by which the 
parties are governed and for the amount of 
the meher or dower fixed at the time of 
the marriage, on the ground that the 
husband had falsely charged her with 
adultery. The suit was defended by the 
respondent on the ground that the charge 
was true. Both the lower Courts have 
found that the appellant was guilty of 
adultery and dismissed the suit for divorce, 
the trial Court holding that the claim for 
meher was premature, The wife appeals. 

Before evidence was led in the case, tha 
Pleader for the wife applied that both the 
parties should be put upon special cath, 
The Court granted the application and 
each took an oath under the form prescrib- 
ed for “laan” with the necessary imprecae 
tions. The husband asserted, the wife 
denied the charger Thereupon the Pleafer 
for the wife asked the Court to pass a decree 
for divorce immediately on the ground that 
the wife was so entitled under Muhammadan, 
Law. The trial Court held that she was 
not so entitled and that it was necessary to 
proceed to recordevidence and findingsupon 
the isgues. Evidence was then recorded on 
both sides and finding as to adultery was 
recorded against the wife, end her suit was 
dismissed. f 

It is argued for the appellant in thia 
Court that the special oath complied With 
the form of laan" leid down under the 
Muham madan Law and that the appellent is, 

‘therefore, entitled to «à decree lor divorce, 
even if we acceptin £cecrd nppeal the Ana. 
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ingethat she has been guilty of adultery. 
Reliance is placed on the observations of 
Sir Roland Wilson in his Anglo-Muham- 
madan Law, Fifth Edition, page 148, which 
.&xe as follows :— 

“The fact of a husband having (whether 
truly or falsely) charged his wife with 
adultery, will (probably) entitle herto claim 
a judicial divorce, without prejudice to 
any proceedings for defamation which 
she may be advised to institute, and in- 
dependently of the result of any such pro- 
ceedings, " 

For the respondent, reference is made to 
Baillie, page 336, and the observations of 
Mahomed Yusoof Khan Bahadur in his Tagore 
Law Lectures, Vol. III, paragraph 2822. It 
is contended that under Muhammadan Law, 
it is only an innocent and nota guilty wife, 
who is entitled to a divorce and that the 
‘procedure for “laan” is only applicable 

. to cases where there is no evidence aliunde 
as toadultery. 

The relevant verses from the Koran are 
to be found in Sura, xxiv, verses 6 to v. 
The sixth verse isas follows (Muhammad 
Ali's Second Edition, page 597) :— 

" And (as for) those who accuse their 
wives and have no witnesses except them- 
selves etc, " 


Then follow the swearing four times, and 
imprecation the fifth time, first by the 
husband and similarly by the wife, 
ifshe wishes to avert punishment. It 
is not*necessary to refer to the following 
verse as to the well-known incident of the 
slandering of the Prophet’s wife Ayesha 
. at page 289 of Muir's Life of Mahomed, 
In his Muhammadan Law, Vol. II, (Fourth 
Edition), at pages 591,592, Mr, Ameer Ali 
- gbserves :— . 
^ As M. Sautayra points out, in countries 
where the Mussulman Law is not in force, 
the proceeding by laan has fallen into 
diguse...The disapprobation with which 
the proceeding of laun is regarded by 
Moslem : jurists, is shown by the directions 
. contained in the Sharaya and the 'F'atawa-i- 
Alamgiri.' " 5 
The oldest case on the point is Jaun 
Beebee v. Sheikh Moonshee Beparee (1). That 
was a suit by the husband for restitution of. 
qnjugalrightsand, therefore, is notrelevant. 
The ofher cases on the point are Zafar 


(0 8 W. R. 03, 
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Husain v. Ummat-ur-Rahman (2) and 
Rahima Bibi v. Fazil (3), in both of which 
the wife sued for divorce on the ground 
that her husband has falsely charged her 
with adultery and succeeded, the Courts 
holding that the charge was false. 

Taking the Muhammadan Law of divorce , 
in its entirety and the verses of the Koran 
quoted above, we see no reason to hold that 
it differs from other systems of jurispru- 
dence or entitles a wife guilty of adultery to 
divorce, to say nothing of meher. On the 
contrary, the verses and the context mere- 
ly point to the principle that in cases 
where there are no eye-witnesses or other 
evidence, an innocent wife’s own denial 
in the proper form should be accepted. 
The proceduré, however it might be applic- 
ablein Muhammadan countries and where 
no other evidence exists, is not applicable 
in the Courts in British India. We agree 
with the remarks of Mr. Ameer Ali on this 
point rather than with the observations of 
Mr. Tyabji in his note194 at page 248 of the 
Principles of Muhammadan Law (Second 
Edition). We cannot agree with the learn- 
ed Pleader for the appellant that the oath, 
which, on the application of the Pleader 
for the plaintiff, the parties were. allowed 
to take in the lower Court, ipso facto, 
entitles the wife,evenif she were found 
on the evidence to be adulterous, to a 
divorce, 

We doubt if the learned Subordinate 
Judge should have acceded to the applica- 
tion for the plaintiff for these special oaths, 
They could only be administered under 
8.8 of the Indian Oaths Act (X of 1873). 
But neither party offered unders. 9 to be 
bound by the oath ofthe opposite party. 
Without such undertaking, it could not be 
conclusive proof under s. ll of that Act. 
The whole procedure, therefore, was of 
doubtful utility. : 

Further, there is authority that where, as 
here, an illegitimate chila is in existence, 
no room is left for the right or the procedure 
of “laan”; Hedaya, page 23 and page 124. 
To hold otherwise would be eontrary to all 
principles of Muhammadan Law and of mo- 
rality. We agree, therefore, with the view 
in the Allahabad cases and are of opinion. 
that, procedure apart, an innocent wife who 


(2) 49 Ind. Cas, 268; 41 A. 278; 17 A. L. J. 781, 
E is (A) p? 573; 48 A, 834; 24 A L J, 88 

5 . as, ; 4 ) t ^ (J l: A 
R. 1997 Al, 56, ru å 
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proves that her husband falsely charged 
ber. with adultery: is alone: entitled to a 
divorce, and not,” asin the present case, the 
wife who i& proved to be guilty. 

We dismiss theappeal with costs through- 
out on the plaintiff-appellant.: 

ALN. 4. Appeal dismissed, 


eae 


RANGOON HIGH COURT. 
Orvin Rravtam Serr No. 946 or 1926. 
: December 1, 1997. 
Present:—Mr. Justice Otter. 
N: P. A, OHETTIAR Finu—PrAINTIFES 
versus 
H. C. SHARMA —DnrENBANT, 


Building contract—Unpaid builder, whether entitled 
to lien over building. 

In Indis an unpaid building contractor has no lien 
upon the building in his possession for the balance 
x tohim under the building contract. [p. 136, col, 


[English and Indian ease-law discussed.) 
Mr. Leach, for the Plaintiffs. . 
Messrs. Hay and Dadacharji,for the Defend- 
ant, 
SUDGMENT.—[His Lordship after 
finding on the evidence that there was no 
specific agreement for a Jien on the house, 
continued as follows:—] The remaining 
question, therefore, is whether the defend- 
ant isentitled as a matter of law to remain 
in possession of the building by reason of a 
lien opsrating in his favour as against 
the- plaintiffs, It is necessary to ses 
first of all whether such a lien can 
operate at all in favour of an unpaid builder 
in this country. It is perfectly clear so far 
as materials incorporated into the structure 
-Are concerned that underthe Law of England 
it cannot. The principle expressed by the 
maxim "quiequid nlantatur solo, solo cedit" 
prevents it See Hudson's Lawof Building 
Contracts, Fourth Edition, at page 566 et seq ; 
and also Halsburv’s Tiaws of England, 
Vol. JIT. pager 164, 960 and 264 (Articles 
323, 542 and 552 resnectively). It is said, 
however, that this principle does not apply 
inIndia: and that, therefore, alien over sueh 
materials can be created. Two authorities 
were cited to me hw Mr. Hav in support of 
this contention: Narayan Das Khettry v. 
"Jatindra Nath Roy (1) (a decision of the" 
Judicial Committee), was the first of these. 


(1) 102 Ind. Cas. 198: 541. A. 218; A. L R. 1997 
P. 0. 135; 4€ G. L. J. 1: 29 Bom. L. R. 1143: 53 M. 
L.J.158: 31 C. W. N. 965: 0927) M W.N. 461; 54 0. 
(P oe T. 663; 26 L, W. p48; 20 A.L, J, 1 
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The questions in that casa arose nndet the 
Land Acquisition Actof 1894, The facts 
shortly were that the original proprietor of 
apiece of land had built a house upon it, 
and subsequently the land was sold for 
arrears of revenue. After this gale, proceed- 
ings were taken to acquire the land under 
the Act of 1894, and the 'sum awarded 
included Ra. 12,388 inrespect of “structures.” 
The auction-purehaser claimed the 
whole ef. this sum. The first question 
was whetherthe house passed to the auction- 
purchaser by reason of the revenue sale, 
The answer tothis question depended to 
some extent upon the construction of the 
relevant provisions of the Revenue Act, and 
in particular upon whether a house was 
covered by the word “estate’. The Com- 
mittee held that the building did not pass, 
and in so holding they considered that the 
word “estate” must be taken to have a more 
restricted meaning {than in English Law, 
and that the Government’s power of sale 
for arrears of revenus prima facie is limited 
to the land which is subject to the payment, 
of the revenue. The Committee also had 
regard to “the view held in India respecting 
the separation of the ownership of build- 
ings from the ownership of the land and 
to the recognition that there is 
no rule of law that whatever is affixed or 
built on the soil becomes a part of it, and is 
subject to the same rights of property aa 
the soil itself.” It was for these reasons that 
the Committee were of opinion that Special 
words in the Act would be necessary to 
make a building subject to sale. Their 
Lordships apparently approved what was 
stated by a Full Bench in the case of 
Thakoor Chunder Promanick v. Ramdhone 
Bhuttacharjee (2) and the following passage 
in the judgment in that case was quoted by 
them: "We have not been able to find ín 
the, laws or customs of this country any 
traces of the existence of an absolute rule 
of law that whatever is affixed or built on 
the goil becomes a part of it, and is subjected 
tp the same rights of property as the soil 
itself.” “That the law js different in this 
country from that in force in Eqeland is 
clear from these'eases and also from the ease 
of Shib Doss Banerjee v. Bamun Dose 
Mookerjee (3) which, was the second ede 
relied upon by Mr. Hay. -In Thakoédr 
Chunder's case (2) improvements were made 
by a bona.fide holder under a defective tit]e 


w.R. 228. 
S 15 W. R. 360; 6B: L R. 237. 
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nd dt was held that he could either remove 
the building or obtain compensation. This 
principle is now recognised in the provisions 
of s, 51 of'the Transfer of Property Act, 
-1882. In the case of Shib Doss . Banerjee 
v. Bem un Doss Mookerjee (3) a similar 
principle was laid down, where a 
landlord had allowed his tenant to build a 
house upon the demised land. The houses 
in that case were brick houses, but ap- 
parently the land was in a country district. 

This principle also finds a place in the 
Transfer of Property Act [see s. 108, sub- 
BB. (h) and (p)) where it is provided 
shat a lessee may remove atany time during 
the continuance of the lease all things 
which he has attached to the earth provided 
he leaves the property in the same state as 
he received it. He cannot, however, with- 
out the lessor’s congent erect any permanent 
structure on the property except for agri- 
cultural purposes. 

There are a number of cases where similar 
questions arose. See (among others) Par- 
dutty Bewah v. Woomatara Debee (4). (But 
this actual decision turned upon the exist- 
ence of custom). Russickloll Mudduck v. 
Lokenath Kurmokar (5), Yeshwadabai v. 
Ramchandra Tukaram (6), Dunia Lall Seal 
v. Gopi Nath Khetry (7) and Ismail Khan 
Mahomed v. Jaigun Bibi (8). 


I was referred by Mr. Leach to tle case of 
Juggut Mohinee Dossee v. Dwarka Nath 
Bysock, (9), where the cases of Thakoor 
Chunder Pramanick v. Ramdhone Bhut- 
tacharjee (2) and Russickloll Mudduck v. 
Lokenath Kurmoxar (5) were referred to, 
and where it waB'held that as against a 
yeversioner, & defendant who had bought 
an interest in land after a house had been 
Puilt upon it was not entitled to a fair price 
for the building or to remove the materials, 
In that case, the Court distinguished be- 
tween a rule to be observed in the mofussil 
(where houses are easily pulled down) and 
in a large modern town like Calcutta. But 
as was pointed outin Dunia Lal Seal v. 
Gopi Nath Khetry (7) above referred to that 
was a case where the land had fallen into 
the possession of a reversiqner, and it was 
said (and I think rightly) that the learned 


4) 14 B. L. R. 201. 
4 50. 688; 5 CL R. 492; 2 Ind. Dec. (N. B.) 
i6, ° 
re 18 B. 66; 9 Ind. Dec. (N. s.) 553. 
(7) 22 O. 820; 11 Ind. Dec. (x. 8.) 943. 
(a) 27 O. 570; 4 O. W. N. 210; 14 Ind, Dec. (x, 8.) 
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(9) 8 O. 582; 4 Ind, Dec. (s. &) 874, 
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Judges who decided it did not go so far a8 
to hold that the buildings might not have 
been removed by the tenants of the limited 
estate while they were in possession. f 

Mr. Leach also pointed out that buildings 


must be considered as immoveable property. 


See the definition in s. 3 of the General 
Clauses Act, 1897, read with the definition 
of "Attached to the earth" ins. 3 ofthe 
Transfer of Property Act. There is no 
doubt that is so; but there is also no doubt, 
I think, that although walls and buildings 
embedded in the earth may be immdveable 
property, such walls and buildings do not, 
at least not in all cases, become the pro- 
perty of the owner of the soil merely by 
reason of their being so embedded or 
attached. 

It seems to me that the real question is 
whether, as it has been held that the maxim 
“quicquid plantatur solo, solo cedit" does 


not apply where a bona fide transferee of 


land, or in certain cases where a tenant, has 
made improvements to his holding, I must, 
therefore, hold that the maxim does not 
apply to acase like the present. There is 
no doubt, of course, that if the passage on 
page 224* of the report of the case of Nara- 
yan Das Khettry v. Jatindra Nath Roy (1), 
(which I have quoted above) was intended 
to apply to every case where a building is 
erected, then it may well be that what is 
apparently the only obstacle to the creation 
of a lien in favour ofan unpaid builder is 
removed. The facts in that case, however, 
were very different. The substantial ques- 
tion was the meaning of the word “estate” 
in the Act under review, and ib” seems to 
me that the real object of the Committee's 
decision was to allow the man who had 
erected the building to receive some com- 
pensation when it was taken away from him, 
and to prevent a transferee of the land only 
from taking allthe compensation money. 
It is a somewhat parallel case to that of the 
tenant and the bona fide transferee who has 
a bad title. The question is a difficult one, 
and it must be bornein mind that this is not 
acase where a person having an interest in 
the land erects a building on land of which 
the owner is another. In this connection, 


, I would lay stress on what was said by the, 


Full Bench in the case of Thakoor Chunder 


Pramanick v. Ramdhone Bhuttacharjee (2), 


which has frequently been followed and 

was apparently approved by their Lord- 

ships in Narayan Das Khettry's case (1), 
*Pageof 5t I, A.—[Ed.| - 3 EC 
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Two passages are of importance, 
viz, that already quoted, when I dealt 
with the Privy Council decision in 
Narayan Das Khetiry’s case (1) and 
a sscond at page 229* of the report 
where a distinclion is drawn .between 
a mere trespasser and a person who isin 
possession under a bona fide claim of title. 
"Now a builder is neither of these things. 
He is, I suppose, in the position of a licensee 
with permission to go upon and remain 
upon the land fora cértain purpose. But 
apart from any question of lien, he has no 
other interest in the land. Nor would he 
seem to be (like a tenant or bona fide trans- 
feree who has built for himself) a person 
whom equity would be anxious to assist, 
upen the ground that he should not lose the 
benefit of what he has erected. Further- 
more, the expression “No absolute rule" in 
the first of the two passages would seem to 
“justify the supposition that thereis a general 
rule to the effect referred to but it is subject 
to exceptions. This passage is, of course, less 
strongthan the passage in Narayan Das 
Khetiry's case (1), but the dictumofSir Barnes 
Peacock seems to have been approved, and 
indeed forms partof the headnote to Nara- 
yan Das Khetiry'scase (1), Furthermore,I am 
not clear that their Lordships of the Privy 
Council intended to say more than was said 
by the Full Bench in the earlier case. 
' The application of the maxim under 
review is discussed by the learned author of 
Gour's Law of Transfer of Property (Fifth 
Edition) in his notes to ss. 3, 51 and 108 of 
the Transfer of Property Act at pages 61, 560 
and 2055 et seq. respectively ; and especially 
in “view of para. 85 which appears on 
page 61, I doubt whether the view of the 
learned author is that the maxim in ques- 
tion does not apply at all in ladia. 

It was, of course, argued that a builder 
should at least be in no worse position than 
either a tenant or a bona fide transferee who 
has no title and whohas madeimprovementsa. 
lf is true that in the one case (speaking 
generally) he may remove the materials if 
he does not damage the property; in the 
other, if he is turned out, he is entitled to 
be compensated. But oth erwise neither has 
any remedy. It must be remembered that 
a tenant cannot’ resist ej@ctment unless he 
can prove that the tenancy was & permanent 
one for building purposes or that the land; 
lord allowed him to believe it was; nor can 
he. unless he can prove the foregoing cir- 

*Page of 54 I. A.—1Ed.] 
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cumstances, obtain compensation. [See 
Yeshwadabai v. Ramchandra Tukaram (0) 
and Ismail Khan Mahomed v. Jaigun Biti 
(8).| His right is strictly limited by the cir- 
cumstancesof the case. In this eqnneetion 
_I would refer to Bent Ram v. Kundan Lal 


(10),a Privy Council case. From thejudgment ~ 


ia that case at page 503*, it would appear that 
the Committee were careful to say that the 
maxim had no application to the ‘ present 
case,” viz., a case under s. 108 of the Trans- 
fer of Property Act. It was pointed out 
that in such a case in England a landlord 
is estopped in equity from bringing eject- 
ment against his tenants because they were 
permitted to build with the knowledge of 
the landlord. 

The point is so far as [know a new point, 
and there is no direct authority uponit. So 
far as I know there is no decided case where 
such a right of lien has been held to exist 
in India, nor any provision of any enact- 
ment dealing directly with the matter. An 
unpaid builder is not mentioned in the 
Indian Contract Act of 1872 though numer- 
ous other classes of persons are mentioned. 
It might, however, be argued in the case of 
certain building contracts that the unpaid 
builder should be held to be an “unpaid 
seller“ within the provisions of s. 95 of 
that Act. There is no case, however, 80 far 
as I know where this has been held or even 
suggested, and it may be that the reason for 
this is that a building in course of erection 
by a builder acting for the owner of the land 
does by being atteched to the soil become 
part of it and thus vests in the owner of 
that soil. Thatthis is soseems to me to 
be not unlikely. itis clear to my mind from 
a consideration of the cases where it has 
been held that buildings do not become 
part of it but are severable from the soil, 
that it was thought that as a matter of 
equity the tenant or bona fide transferee 
ought not to suffer, nor ought the owner of 
the dand to benefit from imprevements 
made in these circumstances. That being 
so, a remedy has been supplied. . 

Now in the present case, the builder has 
his ordinary civil remedy by way of action. 
Jt is perfectly true that an ordinary unpaid 
geller, or baitee has his remedy by way of 
action in additioh to his lien ; and in prin- 

‘ciple itis difficult to see the distinction. 


- 
(10) 21 A. 496; 1 Bom. le R. 400; 3 C. W. N, 504 

96 I. A. 58; 7 Sar. P. C. J. 523; 9 Ind. Dec. (w.s) 

1022 (P. C). 
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That it exists in England, however, there is 
no doubt whatever, and it seems (apart from 
authority) not unreasonable to hold that 
in the case of any ordinary building 
„contract where materials are attached to 
the soil of the building owner, they become 
part of his soil. There can be no doubt 
they are immoveable property, and that 
being so it may well be that as such they 
become the immoveable property of the 
owner of the soil to which they are 
attached. Unless the maxim “ quiequid 
plantatur (or edificatur) solo, solo cedit" 
has no application at all in India, 
the effect of holding in a case like 
the present that such materials do not 
attach to the soil would be to create another 
exception to that maxim. No custom of 
Hindu (or other) Law has been proved or 
referred to in support of the view that this 
maxim does not apply in such a case as this, 
and upon the authorities as a whole I have 
eome to the conclusion, though the matter 
is by no means free from doubt, that it 
does. The English Law would apply unless 
it is clear that by local, customary or other 
law applicable in this country, it does not. 
Iam not clear that the Courts of India have 
excluded the application of the maxim 
altogether, though they have held and the 
Legislature has said in effect that there are 
substantial exceptions to the application of 
the maxim. 

IfI am right, I must hold, therefore, that 
no lien in the defendant's favour has been 
created inlaw. Ihavealready stated that 
Tam not satisfied that a verbal agreement 
for alien was arrived at, and I must, there- 
fore, answer the first two issues in the affir- 
mative. s 

Tt follows, therefore, that the plaintiffs 
are entitled to possession of the land and 
building as claimed, and Isee no reason to 
impose any terms upon them. The third 
issue is thus also answered. — There will be 
judgment for the plaintiffs in the terms of 
the foregoing with costs. In view of the 
difficulty of the case, I allow the plaintiffs 
a special allowance of seven gold mohurs a 
day for every day after the first day. : 

T am asked by both Advgcatés to deal with 
the question of the costs relating to the 
appointment of the Receiver. Iam told: 
‘that Iereserved  them—and I think this 
is sc—though no note appears 1n the 
diary. lt is true the defendant consent- 
ed to the appointment, but not until a 
considerable time bad passed, and after he 
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had filed substantial objections. In view of 
this and also in view of his attitude in per- 
sisting in remainingin the building, thus 
preventing its completion, I order that he 
should pay to the plaintiffs these costs. 
A.N. A - Order accordingly. 
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MADRAS HIGH COURT. 
SzcoNp Civin APPEAL No. 978 or 1924. 
August 5, 1927. 
Present:—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Reilly. 
VANKAYALA SUBBARAYUDU— 
DEFENDANT No, 4—APPELLANT 


versus 
KOLLURI VENKATARATNAM— 
PLAINTIFEF—R88PONDENT. | 
Madras Estates Land Act (I of 1908), ss. 125, 182— 
Decree of Revenue Court for arrears of rent—Trans- 
fer of decree to Civil Court for execution--Sale by 
Civil Court, whether free from encumbrances. 
Where a decree for arrears of rent obtained ina 
Revenue Court under the Madras Estates Land Act 
is transferred to a Civil Court for execution, and 
the holding is sold by the Civil Court, the sale is 
not free from encumbrances. [p. 139, col. 1.] 
Bollapragada Venkatalakshmana Garu v. Nenda 
Seetayya (2), followed. 
í Nagalla Kottayya v. Koganti Kottappa (3), referred 
0. 
Second appeal against & decree of the 
Court of the Subordinate Judge, Rajah- 
mundry, in A.S. No. 17 of 1923 (A.8. 
No. 123 of 1923, District Court, Godavari) 
preferred against that of the Court of 
the District Munsif, Amalapuram, in O.8, 
No. 60 of 1922. 
Messrs. G. Lakshmanna and A. Satyanara- 
yana, for the Appellant. 
Mr. P. Somasundaram, for the Respondent, 
JUDGMENT. " 
Srinivasa Ayyangar, J.—The only 
point raised and argued in this second 
appeal is one of some difficulty, but after 
carefully considering the point and the 
arguments advanced by the learned gentbe- 
men on both sides I have come to the 
conclusion ultimately without any hesita- 
tion that the appeal should be dismissed, 
The 4th defendant is the appellant, in 
this Court. The plaintiff instituted the 
action from which this appeal has arisen 
as mortgagee for an ordinary mortgage 
decree. Defendants Nos. 1 to 3 did not 
defend thatsuit and allowed the ease to 
proceed ex parte. The defence that was set 
up by the 4th defendant was that item 
No. 3 in the plaint, with which alone we 


110 1, C. 198 


Bre concerned in this second appeal, waa 
part ofan estate governed by the Estates 
Land Act and thatefor the arrears of rent 
due in respect thereof the landholder had 
obtained a decreein a Revenue Court, had 
it transferred to a Oivil Court and brought 
the holding for sale and that he (the 4th 
defendant) became the purchaser. His 
contention is thaton such sale according 
to the true construction of the various sec- 
tions in the Estates Land Act the purchase 
by him has been free ofthe encumbrance 
created by the mortgage in favour of the 
plaintiff. Both the lower Courts found 
&gainstthe 4th defendant-appellant on this 
contention and gave a decree to the plaintiff 
and hence this second appeal by him. 

Mr. Lakshmanna, the learned Vakil for 
the appellant, has argued strenuously 
before us that aceording to the proper 
construction of the various sections, to 
which I shall presently advert, in the 
Estates Land Act, there could be no difference 
with regard to the effect between sales held 
by the Revenus Courts and sales held by 
Civil Courts, The material sections are 
these. Section 5 is the section which creates 
acharge infavour of the landholder for 
the rent payable in respect of the hold- 
ing. Under 8. 77 the landholder is authoris- 
ed for arrears of rent to institute a suit or. 
distrain certain kinds of property, such as 
moveable property, Section 111 and the 
following sections under the heading of 
‘sales of holding’ enable the landholder by 
following the prescribed procedure to effect 
& sale of the holding for the arrears of rent. 
Section 125 prescribes that when a holding 
is sold for arrears due in respect thereof, 
the sale shall be free of all encumbrances, 
and s, 132 extends the provisions of Chap. 
VI of the Act as far as may be to execu- 
tion by Revenue Courts. Seotion 201 in 
the Act prescribes that a decreeor erder 
for payment of money passed by a Revenue 
Court may be. transferred only to a Civil 
Court for execution. These are the only 
relevant provisions which have to be con- 
sidered with reference to the argument. 
advanced. 

In this case there is no doubt that the 
land was part ofan estate and, therefore, 
governed by the provisions of the Estates 
Land Act, For the purpose of this argu-. 
ment it may be assumed, because it has not 
been questioned on either side, that the 
decrée obtained by the landholder in the 
Revenue Court was in respect of arrears of 
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rent due for the’ very holding in suit. Some 
time after this deeree was obtained in. the 
Revenue Court, the decree would appear to 
have been transferred to the District 
Munsif’s Oourt at Amalapuram for execution.. . 
and it was at the sale held by that Court 
that item No. 3 was purchased by the 4th 
defendant. First, taking into consideration 
8, 125, what it says is that “when a hold- 
ing or part of a holding is sold for 
arrears due in respect thereof, the purchaser 
shall take, subject to any right or interest 
which the ryot has created therein with 
the landholder's permission in writing 
registered and subject also to any encum- 
brances created before the passing of this 
Act.” It may be observed before proceed- 
ing further that this is a somewhat 
curiously worded section. It does not exe 
pressly state that the sale shall be regard- 
ed as free of other encumbrances not 
referred to in the section. However, that 
appears to be the natural implication in the 
section andin any case that is the manner 
in which the section has been construed 
&nd no question had been raised before 
us with regard to that construction. The 
expression in that section being, "when a 
holding issold for arrears due in respect 
thereof’, before the immunity referred to 
in the section can be claimed or be regard- 
ed as attracted, it must be shown that 
the sale was for arrears due. If that ex- 
pression had not been used elsewhere in 
the Act, it may be permissible to regard 
any sale which comes to be effected, whe- 
ther by a Revenue Court or by a Civil Court 
in respect of an obligation whieh ultimate- 
ly arose with reference to arrears of 
rent, as a sale for arrears of rent, But 
there is in the Act, under the sub-division , 
entitled “sale of rybis holding", ss. 111, 
112 and the following where the landholder 
is authorised by following the prescribed 
procedure to bring the holding to sale 
direetly for non-payment of rent due or 
for arrears of rent in respect of it. Primari- 
ly, therefore, when ins. 125 the Legisla- 
ture speaks of sales of holding for arrears 
of rent, it must be taken that the refer- 
ence in that section is only to the gale 
of theryots holding as prescribed in the 
‘Act in s. lll and the following sections» . 
A sale, albeit in execution of a decree, 
obtained in a Revenue Court, eannot strict- 
ly or properly be stated to bea sale for 
arrears ofrent. In legal*parlance it would 
be correctly deseribed as a salein execu- 


138 
tion of & decree of a Revenue Court, or, 
ifthe decree was made by a Civil Oourt 
in execution ofsuch a decree. If, on the 
other hand, the Legislature had intended 
that though the sale may be in execution 


of a decree.the same result should follow, 


namely, that the sale should be regarded 
as free from certain encumbrances creat- 
ed by the ryot, the Legislature would hava 
had no difficulty in making its meaning 
clear by use of apt language. They had 
merely to say, "Any sale for arrears of 
rent or in execution of decree obtained for 
arrears ofrent.” Butthat is notthe lan- 
guage employed and, therefore, when in 
8.125 the Legislature speaks of sales for 
arrears of rent and sale of holding at 
the instance of the landbolder for arrears 
of rent is specifically provided for by a 
direst procedure, the proper construction, 
it seems to me, would be to hold that 
the immunity provided in s. 125 arises 
only when the sale is under that sub- 
division, namely under ss, lil, 112, and 
so on. Non-payment of the arrears due 
is the breach of the obligation on which 
according to the relative sections the 
penalty follows, namely, the liability of the 
holding to be sold. But in the case of 
execution of a decree, the breach of 
obligation is not the non-payment of arrears 
but the non-satisfaction of the decree. 
Thus it follows that sale for arreara of 
rent is not the same thing as sale in execu- 
tion, of a decree. Then if in the Act 
there were no section likes. 132 extend- 
ing the provisions of the Ohapter to sales 
by Revenue Courts it would follow that 
even when the holding is brought to sale 
in execution of a decree by a Revenue 
Oourt the immunity or the freedom 
from encumbrance pxovided in s. 125 can- 
not be secured for the purchaser. When 
in s. 132 we find that the provisions of 
Ohap. VI are, so far as they may bf, ex- 
tended only to execution by  Reyenue 
Courts; thereby deliberately excluding exe- 
cution by Civil Oourts, it connot be a 
proper construction to hold that the pro- 
vision applies to sales by all “Courts in- 
cluding Oivil Courts. At first I experienced 
no small difficulty in “finding out what 

ossible reason the Legislature might have 
had in excluding any reference to Civil 
Courts from s. 132, what reason the Legis- 
lature could have had for applying the 
provisions of Ghap.VI only to sales by 
Revenue Courts, Butit must be borne in 
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mind that in s. 901, the provision is that 
when decrees for money are required to b® 
transferred they can only be transferred 
to Civil Courts. If itis’ not a decree for 
money it follows that the Revenue Court 
itself might be ina position to carry out 
execution of the decree of the Revenue 
Court, whether it is the same Revenue. 
Qourtor some other Revenue Court, When, : 
however, a decree-holder seeks transfer 
of the decree to a Civil Court, we must 
take it that he wants it only because he 
cannot get the Revenue Court to execute 
itin the manner in which he wishes the’ 
Civil Court to execute it—it mayibe in 
respect of the person of the judgment-' 
debtor who is not within the jurisdiction: 
of the Revenue Court or it may be inres- 
pect of the moveable or immoveable pro- 
perty of the judgment-debtor nof within 
the jurisdiction of the Revenue Court. If, 
however, it was the object of the decree- 
holder to proceed to recover the amount 
ofthe decree by the sale of the very hold- 
ing, for the non-payment of arrears of 
rent due in respect of which the decree 
was obtained, there can be no reason 
whetever why he should not obtain that 
relief in the Revenue Court itself. It was’ 
probably having reference to this that the 
Legislature prescribed that when decrees 
for money are sought to be transferred 
they could only be transferred to Civil 
Courts. The necessary implication from it: 
would appear to be that when the decrees, 
are so transferred to Oivil Courts they are 
intended to be executed merely as money- 
decrees, Again if through the instrumen te’ 
ality of the Revenue Oourt itself the decree- 
holder could have obtained the relief by 
way of sale of the ryot's holding there 
was no reason why he should get the 
deeree transferred to the Civil Courts; and 
whenever he doés so it may, therefore, be 
taken that such transfer was obtained by 
him merely because the manner in which 
he wished the decree to be executed was 
such that the Revenue Court which passed 
the decree could not grant such execution 
and such execution could only be granted 
by the Civil Court. It seems to me, there- 
fore, possible that that was the reason why 
in s. 132 the Legislature while extending 
the provisions of the Chapter to sales by 
* Revenue Courts did not extend them to sales 
by Civil Oourts. 
The learned Vakil for the appellant has 
drawn our attention to several cases in 


110 I, 0. 1028 


VANKAYALA SULBIRAYGDY V. KOLLURI VENKATARATNAM, 


P 


139 


eonnection with his argument, Panangipal- provisions, it seems to us that the opinion® 


li Suranna v. Suryanarayana Jagapathiraji 
(1) was referred to and relied upon. That 
was a case in which the property was 
Bold by a Revenue Court in execution and 
Phillips ‘and Kumaraswami Sastriar, JJ., 
held that on such sale the property passed 
free of all encumbrances according to s 125 
efths Act. In Bollapragada Venkata Lak- 
shmana Garu v. Nenda Seetayya (2), which 
was a case somewhat like the present, 
there wasa transfer of a decree passed by 
a Revenue Court toa Civil Court and the 
question.arose whether on such sale under 
the provisions of s. 195 of the Act, the 
sale was free of encumbrances. The learn- 
ed: Judges, Sadasiva Iyer and Spencer, JJ., 
held that when the sale is by the Civil 
Court the provision would not apply. In 
a later case, Nagalla Kottayya v. Koganti 
Kottappa (3). Phillips, J., sitting as a Single 
Judge has said that there is no reason 
why the Legislature should be deemed to 
have made any difference between sales by 
Revenue Oourts and by Civil Courts. But 
that question did not arise for decision 
in that case because the case before the 
Jearned Judge was one for contribution 
and what was claimed was that on pay- 
ment by one of the co-sharers of the rent 
jn respect of the land for which the land- 
holder had a charge the person making 
the payment obtains by subrogation a 
similar charge. The decision of that ques- 
tion did not necessarily involve the deter- 
mination of the question whether or not the 
sale by a Civil Court should be regard- 
ed as free of encumbranees or not. The 
case of Bollapragada Venkatalakshmana 
Garu v. Nenda  Seetayya (2) is direct 
authority in favour of the respondent in 
this case. Mr. Lakshmanna for the appel- 
lant really argued that the decision of the 
learned Judges in that case is wrong and 
‘tried to persuade us to take a contrary 
view and, if necegsary, to refer the case 
to a Full Bench. We are not satisfied 
that that judgment is wrong. On the 
other hand, having regard to the various 
‘sections to which we have adverted and also 
‘what may be supposed to be the intention 
of the Legislature in making the various 


(1) 48 Ind. Cas. 794; 42 M. 114; 35 M. L. J. 443; (1919) 
"M. W. N. 25; 25 M. L. T. 365. 

(2) 57 Ind. Cas. 764; 43 M. 786; 11 L. W. 466; (1920) 
‘M. W. N 294; 39 M. L. J. 30; 28 M. Ta. T. 44. 

(3) $0 Ind. Cas. 551; 49 M. D. J. 117; 25 L, W 
^A L R. 1928 Mad, 141; (1935) M, W. N, 722. 


of the learned Judges in that case is 
right. It is not correct to say, as Phillips, 
J., seems to have thought in the case in 
Nagalla Kottayya v. Koganti Kottappa (8) 
that the opinion of the learned Judges wan 
a mere obiter dictum. It was really necessary 
for the purpose of the decisión of tbe 
case; at any rate Spencer, J., hased bia 
decision on no other ground. Mr. Lak- 
shmanna also referred tos. 42 of the Civil 
Procedure Code but we do not see what 
bearing that section has on the question 
before us. If a decree. when transferred 
to a Civil Court, should, according to the 
provisions of that section, he execnted as 
if it were a decree passed by itself, then 
it comes to this, that there is only a 


decree for money which must be executed 


like all other decrees for money passed 
by Civil Courts only by the sale of the 
right, title and interest of the judgment- 
debtor at the time ofthe attachment. It 
is, therefore, unnecessary to refer to or 
discuss any of the cases cited with regard 
to this point. 

In the result, I am satisfied that both 
the lower Courts are correct in the con- 
clusion they arrived at. The second 
apneal is, therefore, dismissed with costa. 

Reilly, J.—Defendant No. 4, who is the 
appellant before us, bought a vyot's hold- 
ing at a Court sale held in a District Mun- 
sif's Court in execution of a money-decree 
of a Revenue Court for arrears of reht, 
He contends that his purchase was under 
8. 125 of the Madras Estates Land Act free 
from encumbrances and in particular free 
from the mortgage on which the plaintiff 
sues. Section 125 of thatAct provides in 
effect though in arather back-handed way, 
that, when a vyot's holding is sold for arrears 


in respect of it, the sale is free from en~, 


cumbrances, with certain specified excep- 
tions., I agree that “sold for arrears" in 
that section meane sold under sa. lll 
to 124 of the Act. But the provisions, of 
s. 125 and the consequent limited freedom 
from encumbrances have been made appli- 
cable by s. 332*of the Aot to the execntion 
by Revenue Court& of decrees for arrears 
of rent. In Panangipalli Surannd .v. 
Suryanarayana Jagapatpiraji (1) it' was de- 
‘cided, therefore, that a sale in a Revenue 
Courtin exeention of a decree for arrears of 
rent made by that Courf was free from 
encumbrances, and in that respect the 
decision was followed by Sadasiva Iyer; 


wa 
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wg.» in Bollapragada Venkatalakshmana 
Garu v. Nenda Seetayya (2). But there is 
nothing in the Act to make the provisions of 
8. 125 applicable even to that kind of de- 
cree when it is executed ina Civil Oourt 
and; as was decided in Bollapragada Ven- 
katàlekshmana Garu v, Nenda Seetayya 
(2) a sale in execution of a decree so trans- 
ferred toa District Munsif's Court is not 
under the provisions of the Act free from 
encumbrances. I agree, therefore, that de- 
fendant No. 4’s appeal must fail. But I 
may add that I do not in any way dis- 
sent from the actual decision of Phillips, 
dJ., in Nagalla Kottayya v. Koganti Kottappa 
(3) tu the effect that the charge for rent 
given by s. 5 of the Act can in proper 
circumstances be enforced by asuit ina 
Civil Court. 


v. N. V. Appeal dismissed. 
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OUDH CHIEF COURT. 
SgcoND Civi, ApPEAL No. 117 or 1927. 
October 24, 1927. 
Present:—Mr. Justice Pullan, 

Fins M RAM LAL-BIHARI LAL THROUGH 
Lala DEBI PRASAD-—DEFENDANTS— 

APPELLANTS 


versus 

SUNDAR LAL AND ANOTHER—PLAINTIFFS 

" — RESPONDENTS. 

Civil Procedure Code (Act V of 1908) O. XXIII, 
9. 1—Compromise between parties duly signed—Duty 
of Court to pass decree in accordance therewith. 

Where parties have entered into a compromise 
duly signed by them, the Court is bound to pass a 
decree under O. XXIII, r. 1, Civil Procedure Code, 
in accordance therewith where no case is shown why 
adecree should not be passed in accordance there- 
with. [p. 141, col. 2.] 

Second appeal against a decree of the 
BSuhordinate Judge, Hardoi, in Civil Appeal 
No. 64/167 0£1926, dated the 20th Decem- 
her, 1926, upholding that ofthe Munsif 
Bilgram, in Suit No. 79 of 1926, dated the 
98th August, 1926, 

JUDGMENT.—(July 15, 1927.)—The 
appellants before me are a firm operat- 
ingih Cawnpore who-obtained a decree 
against the firm of Sheo Ratan Lal 
and Manni Lal, who were alleged by 
them to have a 'eloth business in thee 
Hardoi District. Thedecree was obtained 
ex parte and has never been challenged in 
Cawnpore, which is outside the jurisdiction 
of thig Court, The plaintiff firm sought to 
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attach certain property in the Hardoi 
District, and the present plaintiffs, . Sundar, 
Lal and Chotey Lal, who are the sons of 
Sheo Ratan Lal deceased, objected under 
s. 47, Civil Procedure Code, to the attach» 
ment of the property. On their objection 
being dismissed, they filed a regular syit 
andnumerous issues were struck, The 
Courts below have decreed the suit on the 
ground that the service upon these persong 
in connection with the original suit in the 
Oawnpnre District was fraudulent, but they 
have not decided the other important issues, 
Supposing this decision is upheld, the 
only effect isthat two persons Sunder Lal 
and Ohotey Lal, not having been properly 
served inthe original suit, are not liable 
under the decree in so far as it affects 
property in the Hardoi District. There 
still remains an unchallenged decree of 
the Cawnpore Court against the firm Sheo 
Ratan Lal-Manni Lal, and there is no find- 
ing as to whether the property, which the 
plaintiffs sought to attach, is the property 
of that firm or of the two persons who 
have been exempted from the operation 
of the decree. It appears to me thatthe 
present finding is nugatory as there would 
benothing to prevent. the plaintiffs from 
again attaching the very same property on 
the ground thatit belongs to the firm which 
is their judgment-debtor. The Court of 
first instance framed two issues Nos. 4 and 
5 in the following terms. No. 4 runs:-- 

“Are the plaintiffs not liable for the 
decretal dues?” and No. 5 is 

“Are plaintiffs separate from defendant 
No. 2. If so, since when?” 

These issues are still to be decided but 
they may be more clearly expressed, and 
another point also should be decided, 
namely, whether the property which is 
attached in this case is the property of the 
firm or of plaintiffs. I accordingly remand 
this suit to first Court for a decision of the 
following amended issues: — : 

1. Are the plaintiffs members of the firm 
Sheo Ratan Lal-Manni Lal and are they 
as such liable for the decretal amount? 

2. Arethe plaintiffs separate from their 
brother defendant No.2, and if Bo since 
when? j . 

8. Is the property attached the property 
of the firm Sheo Ratan Lal-Manni Lal or 
isitthe property of either or both of the 
plaintiffs in their personal capacity? 

The parties are permitted to give further 
evidence on these points, if they wish to 
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do so, both oral and documentary, and the 
fnding should be submitted to this Court 
within three months. Costs will follow 
the result. 

^. Mr. Kashi Prasad, for the Appellants. 

Messrs. Hyder Husain and A. C. Mukerji, 
for the Respondents. 
'JUDGMENT.—The plaintiffs in this 
suit obtained a declaration that the decree 

_obtained by the answering defendants 
against a certain firm was not binding on 
them. For reasons, which need not be 
specified, the case was remanded to the 
lower Court for findingson certain issues. 
When the case came before the lower 
Court the parties filed a compromise in the 
following terms:— 

"In the above noted suit on the inter- 

‘vention of some gentlemen, a settlement 
has been arrived at between the parties in 
this way that the disputed property attach- 

“ed in the Execution of Decree Oase No. 984 


of 1923 of the Court of the Judge of Small ` 


Causes, Cawnpore, on 14th August, 1928, 
be exonerated from the decree and that 
the plaintiff and any property of theirs 
shall not be liable to pay off the aforesaid 
decree and that parties shall bear their 
respective costs,” f 
` . This compromise covers the questions 
in issue between the parties, was duly 
&igned by the parties and was accepted by 
. the Court to whom the suit had been 
remanded. Prima facie it is an adjustment 
. by lawful compramise of the suit. To day 
the learned Counsel for the appellant, 
namely, the decree-holder, has asked this 
. Court not to pass a decree according to the 
terms of the compromise, because when 
the compromise was entered into he was 
' unaware that certain property, from which 
it appears that. he expected to realize his 
decree,had been mortgaged by registered 
deedto &third party in the year 1923, and 
that the third party in question had filed 
@ suit impleading* himself, the appellant, 
as a party. Now it does not appear that this 
mortgage, whether it was or was not known 
tothe appellant before, has any signifi- 
cance in the case which is under &ppeal 
before me, Its existence or non-existence 
: does notaffect thé rights of the plaintiffs 
to get à decree and there is nothing to 
show that the plaintiffs concealed the 
knowledge of this mortgage, which, as I 
have pointed. out, was a registered docu- 
ment, from theappellants. In my opinion 
this is a cage where the Court is bound by. 
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r. 3 of O. XXIII of the Code of Civil Procee 
dureand no case has been shown why a 
decree should not be passedin accordance 
with that rule. I, therefore, difect that 
& decree be drawn up in terms ofthe 
compromise filed by the parties, 

Costs in this Court also will be on parties, 

G. E. Appeat allowed. 


\ e P— 


MADRAS HIGH COURT. 
FULL BENCH. 

CIVIL APPEAL No. 397 or 1994, 
December 9, 1927. 
Present:—Sir Murray Ooutts-Trotter, KT., 
Ohief Justice, Mr. Justice Waller, Mr. 
Justice Jackson, Mr. Justice Srinivasa 
Ayyangar and Mr. Justice Ananthakrishna 


Ayyar. 

K. R. SUBRAMANIA AYYAR AND OTHERS 
—Derenpants Nos. 1 TO 3—APPELLANTS 
versus 
SABAPATHI AYYAR AND ANOTHE&— 
PLAINTIFF AND DEFENDANT No. 10— 


RESPONDENTS. 

Hindu Law—Debts—Son's liability for father's 
debis—Hffect of bona fide partition on son's liability 
for debts contracted by father before partition, 

Held, by the Full Bench (Coutts-Trotter, C. J., and 
Srinivasa Ayyangar, J., dissenting.)—A simple 
ereditor of a father in a joint Hindu family is 
entitled to recover the debt from the shares of the 
sons even after a bona fide partition has taken 
place between the father and the sons. [p. 144, col. 
1; p. 146, col. 1; p. 149, col. 1; p. 163, col 2.] 

Ramachandra Jagannatha Kao v. Viswesam (2) and 
Ramachandra Padayachia v.. Kondayya Chetti%(7), 
approved. 

Peda Venkanna v. Sreenivasa Deekshatulu (3), dis~ 
approved, 

Kurrt Venkata Reddi v. Chelluri Satyanarayana- 
murthy (4), and other cases referred to. 

Per Waller, J—If a father, before partition, has 
incurred such debts as his sons are under an ob- 
ligation to pay, two courses are open at partition, 
Hither sufficient property must be allotted to the 
father in addition to his proper share to cover the 
sons’ proportion of these debts or the debts must 
with theeproperty be divided equally between the 
co-parceners. If the first course be adopted, the 
sons, on being sued by a creditor after Partition 
—the debts being stil unpaid—-might plead with 
success that they had discharged their obligation in 
full. If the debts have been provided for at the 
partition by making all the co-parceners equally 
liable the creditors have a right of suit against 
all of them after the spartition. If, on the’ other 
hand, neither of these courses has been adopted, if 
tht property has been equally divided between the 
co-parceners and no provision whatever has been 
“made for the sons’ obligation to discliargó the 
father's debts, there is no principle on which they 
should be allowed to escape from a liability, for the 
discharge of which they should ehave, but have not 
provided. They cannot plead the benefit of their 
own default, [p, 146, col, 2; p, 147, col, 1,] 
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Per Ananthakrishna Ayyav, J*—Though by reason of 
‘his position at the time of incurring tho debt the father 
had the right to make the debt binding on the sous’ 
shares also of the family property, he loses the right 
to represent the sons after partition. The creditor 
whe wants, after partition, to make the family pro- 
perty allotted to the sons also liable for his debt 
should make the sons also parties to his suit. By 
obtaining a decree against the father only, the 
creditor could not execute the decree against the 
properties allotted to the sons. Nor could the father, 
after partition, mortgage or sell the property allotted 
to the sons even though it be in connection with a 
pre-partition debt incurred by him. [p. 162, col. 2.] 

Per Srinivasa Ayyangar, J .—Apart from the father's 
right of sale there is not during the father's life- 
time such a thing as the pious obligation of the 
son to pay the father's debts, and such obligation 
is not capable of being regarded as one in favour 
ofa creditor and enforced assuch. [p. 150, col. 2.] 

Sahu Ram Chandra's case (10) has not been overruled 
in its entirety by the case of Brij Narain (5) and it 
must be regarded as having been merely modified to 
the extent of engrafting the exceptions recognised 
py their Lordships ofthe Judicial Committee on the 
ground of stare decisis. [p. 151, col. 2.] 

The true view, therefore, would seem to be that 
the pious obligation of the son, no doubt, arises only 
after the father's death hut because of that obliga- 
tion a power ofsale has been created in the father 
and because of this power of” sale it is possible to 

roceed even during the father's lifetime against the 
son's share. [p. 151, col. 2; p. 152, col. 1.] 

There is no direct obligation on the part of the 
son towards the creditor, and if the pious obligation 
subsists, it must subsist for all purposes and the 
admitted fact that on partition the power of the 
father to alienate ceases can only be regarded as 
conclusive also of the other position, namely, that 
the power of the ereditor also ceases. [p. 155, col. 1.] 

f Case-law fully considered.] f . 

Per Coutts-Trotter, C. J —The doctrine of the pious 
obligation should not be extended beyond the point 
to which the cases have carried it. The doctrine is 
an illogical relic of antiquity unsuited to any but a 
primitive and patriarchal society. |p. 144, col. 1. 

Appeal against a decree of the Court of 
the Additional Subordinate Judge, Co- 
imbatore, in O, B. No. 4 of 1923 (O. S. No. 110 
ofl919on the fle of the Court of the 
Principal Subordinate Judge, Coimbatore). 

This appeal came on for hearing be- 
fore Kumaraswami Sastriar and Ramecam, 


o made the following ‘ 
TURDER OF REFERENCE TOA 
£ FULL PENE S PEN 
i sal was ordered by Mr. Justice 
nel oid Mr. Justice Yenkatasubba 
Rao to await the decision in the Fall Bench 
reference in Koduru Venkureddi v. Magunta 
Tenkureddi (1). The Fall Bench did not 
think it necessaryto decide the question of 
lawraised. We thank that, having regard to 
the importance of the question raised, and 
.1018;50 M. 535; 92 M. lid, 387; 
afit AME 23 W, T4; A, L K, 1927 Mad, 
4T); 98 ML, Ly T, 942 (P, B), 
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of the conflict of decision in Ramachandra 
Jagannatha Rao v.'Viswesam (2), Peda 
Venkanna v. Sreenivasa Deekshatulu (2) and 
Kurri Venkata Reddi v. Chelluri Satyana- 
rayanamurihy (4) the following question 
should be referred to a Full Bench, "whe- 
ther a simple creditor of a father in a joint 
Hindu family is entitled: to recover the 
debt from the shares of the sons after a 
bona fide partition has taken place between 
the father and the sons?” We shall decide 
this appeal on the merits after receiving the 
opinion of the Full Bench. 





The appeal was heard by the Full Bench 
in pursuance of the said Order of Reference 
and the Court delivered the following 
opinion. 

Mr. T. M. Krishnaswami Ayyar for Mr. K. S. 
Champakesa Ayyangar, for the Appellants. 

Mr. K. 8. Krishnaswamt Ayyangarfor Mr. 

T. S. Rajagopala Ayyar,forthe Respondents. 
OPINION. 

Coutts-Trotter, C.d.—My general 
views on the subject of the pious obliga- 
tion of the son to pay such debts of his 
fatherasare Vyavaharika areto be found 
in several reported cases, So I content 
myselfonthis occasion with a summary 
statement of those propositions which [ 
conceive to be established law and which 
lead up to the exact point which we are call- 
ed upon to decide. 

So faras Iam aware, the :obligation is 
a peculiar feature of Hindu Law, and is not 
to be found inary other organized system 


: of jurisprudence in the world. The obliga- 


tion is based on a religious doctrine which 
I should imagine not to be regarded as ten- 
able now-a-days by educated Hindus, even 
the most orthodox. Under the old HinduLaw, 
the liability wasa personal one resting on 
the sonand doubtless did not operate 
upon him until after the father's death. 
Aseéries of Privy Council decisions culminat- 
ing in Brij Narain Rai v. Mangla Rrasad 
kai (5) have both extended and limited 
the old law. It has been extended in that 


(2) 80 Ind. Cas. 228; 47 M. 621; 46M. L. J. 590; 19 Ly 
W.691; A. L R. 1924 Mad. 682. 

(3) 43 Ind. Cas. 225; 41 M. 136; 22 M. L. T.334 
33 M. L. J. 519; 6 L. W. 649; (1915) M. W, N. 55. 

(4) 62 Ind, Cas. 980; 40 M. L. J. 473; 20 M. L. "5. 265; 
(1921) M. W. N. 261; 13 L. W. 516. 

) 71 Ind. Cas. 689; 51 I. A. 129; 21 A.L. Jj 934 

46 M. L.J.23; 5 P.L. T.1; 28 O. W. N. 253; (1924) 
M. W. N, 68; 19 L. W. 72; 2 Pat. L. R. 41; 10 0. & 
A.L R, 82; A. I. R. 1924 P, O. £0;.33 M. L. T, 457; 46 
A, 95; £6 Bom. L. R, 500; 110, Li J, 107; 1 OW. N, 
48; 41 Oe L, J, 232 (P.O), 
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the son's share of the undivided family 
‘property is made liable in execution of a 
deeree given againstthe fatherduring the 
latter's lifetime; and also in that the son 
can beimpleaded jointly with the father 
in order that the question whether the 
debt was or was not Vyavaharika maybe 
'gettled in the suit and not leftfor discussion 
in the execution proceedings. It has been 
limited in that the son's liability has for 
many years been confined to hisshare of the 
joint family property. 
So far I think we are in the domain of 
reasonably settled law. Butthe question 
was boundto ariseand did arise: What 
is tobe the.applieation of these principles 
to a case where a partition is effected be- 
tween father and son after the father has 
contracted the suit debt, and the property 
consequently is divested of its character of 
joint family property and becomes the 
individual property of the father and son 
respectively, but where no provision is 
made inthe partition for the discharge of 
the father's debt? It is said in several of 
the Madras cases that if the partition was 
asham, a mere device todefeat those credi- 
tors who would otherwise be entitled to 
satisfy themselves out of the joint family 
‘property, the creditors’ rights are not 
affected when the appropriate steps have 
been taken to set the partition aside. We 
: have not been referred to any actual deci- 
sion on the point, but I think we may as- 
‘sumethat the view expressed is right for 
the simple reason that the effect of a deter- 
mination thatthe act purporting to divest 
‘the property of its character as joint family 
property is to be set aside as & sham trans- 
' action is to declare that the property has 
never in truth lost its original character of 
joint family property. But what is to hap- 
pen if,as in this case, the partition was 
honest in the sense defined by Ramesam, 
J4 in Ramachandra Jagannatha Rao v. Vis- 
: wesam (2) viz, that enough property was 
assigned to the father to satisfy the claims 
of his personal creditors? The point first 
cametoa head in Erishnasami Konan v, 
Ramasami Aiyar (6) where it was held that 
a decree obtained against the father alone 
6ould not be executed against the share of 
the son which had come tohim ina sub- 
sequent partition. That decision has nof 
been questioned so faras I know and it 
has stood for nearly 30 years and doubtless 
many titles to property are now founded 
(8) 22M, $19; 0 M, Ta J, 127; 8 Ind, Deo, (5, 8.) 371, 
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upon it, so that even if I thought it wrongly 
decided Ishould not venture to disturb it. 
Next in order of date came the decision in 
Ramachandra Padayachiv. Kondayya Chetti 


(7). At firstsight it appears to bea direct- - 


authority in favour ofthe respondent, but 
it clearly is not, because the debt there 
was not a personal debt of thd father, but 
a debt incurred by him as manager of a 
Hindu joint family and obviously bind- 
ing oh the jointfamily property as it stood 
at the date of the debt, whatever subse- 
quent dispositions of it were made. No 
question of the pious obligation of the son 
did or could arise. But the caseis undoubt- 
edly significant for a further reason, viz. 
that the groundofdistinction from Krishna- 
sami Konan v. Ramasami Aiyar (6) was 
taken that whereas in Krishnasami Konan 
v. Ramasami Aiyar (6) the father alone 
was made a party to the suit, in Rama- 
chandra Padayachi v. Kondayya Chetti (7) 
son had also been impleaded and j udgment 
had gone against him. 
Following the history of the Madras 
- Cases, we next come to Devaguptapu Kames- 
waramma v. Vadaddi Venkatasubba Rao (8). 
There is no question that Wallis, J > in 
that case expressed the opinion quite de- 
finitely that a Hindu son is liable for his 
father's debt “to the extent of the joint 
family property which cameto his hands 
at partition." Having regard to tho actual 
decision, which on other grounds discharged 
the son, that was clearly an obiter dictum: and 
I do not think it is worth while to speculate 
whetherthelanguage used by the same 
learned Judge in Peda Venkanna v. Sree- 
nivasa Deekshatulu (3) is or is not to be re- 
garded as showing that he had altered the 


view he had taken ip Devaguptapu Kamese 


waramna v. Vadaddi 
Rao (8) though the 
by him at page 141* would seem very 
strongly to suggest that he had. That 
brings usto kamachandra J aganngtha Rao 
v. Viswesam (2) &nd there is no doubt that 
that case is a direct authority for the 
plaintiff eand all that we have to ask 
ourselves is whether we agree with it or not. 
After the most anxious consideration, T 
„have come to the conclusion that that case 
should not be followed. 
advantage of reading the judgment Prepar: 


(7) 24 M. 555. 


(8) 24 Ind. Cas. 474; 38 M, 1190: J, 
(1914) M, W, N. 742, | 4120; 27 M. Lid, 114; 


*Paga of 41 M.—|[Ed. 


Venkatasubba, 
language used 
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eè by my brother Srinivsan, and he has 
dealt with the matter so fully, that I can 


give my own reasons briefly for arriving 
at the bame conclusion. I think first 


- that the doctrine of the pious obliga- 


tion should not be extended beyond the point 
to which the cases have carried it. ‘he 
doctrine is as I have said an illogical relic 
ofantiquity unsuited to any buta primitive 
.and patriarchal society. We have to apply it 
within the limits made binding upon 
us .by the decisions, but I think we 
should refuse to go a step further. A 
father and his son can partition the joint 


' family property and put an end to the 


father’s power to alienate or charge any part 
of the property except that which has 
become his own absolutely by reason of the 
partition. The cases lay stress on the 
consideration that the crediter’s right is 
nothing but aright to exercise such power 
over the property asis vested in the father, 
In effect, Ramachandra Jagannatha . Rao 
v. Viswesam (2) imposesa fetter on the 
right to partition which to my mind is 
unwarranted either by principle or authority, 
.The creditors right is surely safeguarded 
amply by the power of the Court in a 
proper case to declare a purported partition 
whose object is to defeat creditors to bea 
nullity. Orto put it another way, the right 
of the creditor has always been exercisable 
only against that which at the time he 
exercises it was joint family property: 
either because there has been no 
attempt to partition it, or because the 
attempt made is void, and unavailing, 
therefore,to divest it ofits original character. 

I, therefore, would answer the question 
propounded in the negative, but as the 
majority of the Oourt is of the contrary 
opinion the answer of the Full Bench will 
be in the affirmative. 

Waller, J.—The question referred to 


us is " Whether a simple creditor of Z'father . 


in a joint Hindu family is entitled to récover 
the debt from theshares of the sons after a 
bona fide partition has taken place between 
the father and the sons.” A further ques- 
tion seems to me to be considered and 
that is what is meant by a bona fide 
partition. What is meant is, I suppose, a 


— -»real division of property between a father 


e and his sons, not *entered into with the 
dominant view of defeating the father’s 
treditors, But, if the effect of the division 
is to defeat thém—no provision havin 
been made for the discharge of the father's 
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legitimate debts out of the family assets— 
I do not see how sugh a partition can 
properly be described as bona fide. 

On the question referred, two divergent 
views have been expressed by two Benches 
of this Court. One is to be found in Rama- 
chandra Jagannatha Rao v. Viswesam (2) 
and the other in Peda Venkanna v. Sree- 
nivasa Deekshatulu (3). The formeris direct- 
ly in point. and follows another decision 
of this Court, Ramachandra Padayachi v. 
Kondayya Chetti (7) which seems to me to 
be equally directly in point. The latter— 
ifa case is to be considered an authority 
only for what it actually decides—is not 
exactly in point although I concede that both 
of the Judges who decided it gave utterance 
to opinions that are very much in point, 
The question for our consideration is which 
of these two divergent views should be 
followed. 

The Peda  Venkanna v. Sreenivasa 
Deekshatulu (3) view put shortly is this, 
The creditor's right to bring to sale the 
Sons’ shares for an antecedent debt is 
based onthe father's right to sell the sons' 
shares for such a debt. The father's right 
ceases on partition and “as the creditor 
can only work out the father’s right 
at the date of the suit, he can haveno 
right if that right is lost owing to a 
bona fide partition." The other view is 
that the only difference partition makes 
is that a creditor cannot, after it, on 
a decree against the father alone, proceed 
against the sons’ shares in execution. On 
principle, I can see no reason why a partis 
tion should exempt a son’s share from 
liability for a pre-partition debt for 
which it was liable before partition. The 
creditor advances money to the father on 
the credit of the joint family property, 
Why should he be deprived of all buta 
fraction, of his security by a transaction 
to which he was nota party and of which 
he was not aware? And what becomes 
of the son's pious obligation? 1t waa 
binding as regards the particular debt 
before partition; does it cease to apply to 
that debt simply because there has been a 
partition? The obligation was, of course, 
at one time absolute. In the judgmentrof 
Muthuswami Ayyar,J.,in Ponnappa Pilla; 
v. Pappu Ayyangar (9) occurs this passage, 
“In H Strange’s Hindu Law (Second Edition) 


(8) 4M, 1; 1 Ind, Dec, (x, 8.) 889, 2] 
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a case is cited, in which a widow was sued 
for a debt contracted by her husband's 
father, who was dead, and her husband 
was also dead but left a son who 
was only an infant. The law officer stated 
that failing the son, the grandson of him 
` who contracted the debt was liable, con- 
“sequently the infant would be liable when 
he came of age. In ‘his remarks on this 
case Oolebrooke observed that the grandson 
would not bs liable, if he were separated 

' from the family partnership. This view, it 
: seems to me, is not consistent with the 
Hindu Law as expounded by the Mitakshara 
as to the character of the son's special 
obligation, Neither co-parcenary relation 
northe taking of assets is a pre-requisite.” 
The obligation was, then, originally absolute 
aod not conditioned by the continuance of 
the co-parcenary relation or by the taking 
of assets.  Therigourofthat rule has been 
relaxed to the extent of making the taking 
of assets a condition of its enforcement, 
We are now, it seems to mo, being asked to 
rélax it still further by declaring that the 
obligation is dependent on the continu- 
ence of the  co-parcenary relation, I 
concede that itdoes not attach to post-parti- 
tion debts, but, as I have already observed 
above, L am unable to see why a partition 
should have the effect of detaching it from 
pre-partition debts. In point of fact, a 
proper partition does not' extingaish the 
liability for such debts. On the contrary, 
it should provide for their discharge out of 
the joint property, ‘‘The debt of his father 

. . . must be discharged by a parcener 
jointly with.his kinsmen when partition is 
‘made "~Katyayana. The partition referr- 
ed toin this quotation was a partition at the 
father’s death, but though partition wassub- 
sequently allowed inter vivos the principle 
has, I conceive, remained unchanged, that 
the sons must provide for the discharge of 
the father’s legitimate debts. It has been 
suggested that the principle is sufficiently 
complied with if the share allotted to the 
father is large enough to satisfy thoas debta, 
The correct method, I think, isfor the debts 

. and the property to be shared equally. If that 
be s0, it seems to me impossible for the 
sons—in a case Where no provision has been 
made for the discharge of the father's debts 
at partition—to contend that they are 
not liable to be sued by the creditor. Had 
‘they done what was proper and provided for 
the discharge of those debts rateably among 
jhemsslves, he could have sued them and 
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they cannot take advantage of their own 
default in order to evade their obligation. 
Having stated what I conceive to be the 
proper principle applieable, P will deal 
briefly with the case-law, It establisheg. 
definitely one proposition, that a creditor 
cannot in execution of a decree passed 
against a father alone on a pre-partition 
debt proceed against the sharesallotted to 
the sons at partition. That—and nothing 
more—was laid down in Krishnasami 
Konan v. Ramasami Aiyar (6). The pro- 
position is based, reasonably enough, on 
the hypothesis that, the father’s power to 
dispose of the sons’shares having ceased, the 
ereditor could no longer exercise that power. 
The District Judge—atterwardsa Judge of 
this Court—whose decision was appealed 
against and confirmed, pointed out that tha 
creditor should have made the son a party 
to the suit. It was not necessary for the 
Appellate Judges to express any opinion on, 
that view, but they did not, at any rate, dis« 
sent from it. The question we are now con- 
cerned with arose directly in Ramachandra 
Padayachi v, Kondayya Chetti (7) and it 
waa decided against the son, the Bench 
holding that “the son was liable only to tha 
extent of the family property which had, 
come to bim under the partition." Tà 
is said that the case is only an authority 
for the position that the sonis liable for a 
family debt contracted before partition. 
If it decided something so self-evident and 
commonplace the case would neve» hava 
been reported. Itseems to me clear that it 
decided very much more than that. The casa 
of Krishnasami Konan v, Ramasami Aiyar 
(0) wasoneof a father's personal debt 
and Bhashyam Ayyangar, J., pointed out 
in the course ofthe argument that if thg 
son had been made^a co-defendant, the pro« 
perty which had fallen to his share would 
have been liable, Inthe judgment, again, 
the point of distinction between the two 
cases was emphasised: ‘The case relied on 
by the appellants, Krishnasami Konan va 
Rumasami Aiyar (6), is clearly distinguisha 
able...Insthat case the suit was brought after 
partition agginst the father alone, and the 
point decided was that property taken by 
ason under a partition effected before the 


° guit could not beseized in execution of si" 


decree obtained agaist the father only im 
such suit. The case turned on the plainte 
ifs rights in execution not as here, on 
the question whether* the plaintif ig 
entitled to judgment as against the son, 
OS 
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Thi$ is all perfectly clear. The distinc- 
tion between the two cases was not 
that one was of a personal debt and the 
other ofa family debt, but that one wasof 
“€xecuting against the son's share a decree 
passed against the father alone and the 
other ofa suit against both father and son. 
There was no question in either of the 
creditor's right or the son's obligation; the 
only question was asto the proper method 
of enforcing them after partition. Thatis 
how I understand the decision in Rama- 
chandra Padayachi v. Kondayya Chetti (7), 
and how it was understood by Wallis, J., in 
. the next case, Devaguptapu Kameswaramma 
v. Vadaddi Venkatasubba Row (8), where he 
quoted and approvedit. Thelast was, from 
the creditor's point of view, a most unfor- 
tunate case. The trial Court found that the 
partition was a deliberate fraud, the share 
allotted to the father being disproportion- 
ately small. The first Appellate Court 
came, on somewhat inadequate grounds, to 
& different conclusion. The . High Oourt 
had, therefore, to proceed on the assumption 
that the partilion was bona fide and followed 
Krishnaswamt Konan v. Ramaswami Aiyar 
(6), The son bad not been made a party to 
ihe decree which was being executed after 

rtition and his share was held not tobe 
jable, Ido not for a mothent contend that 
this case is an authority in favour of the 
view that I am propounding, but it is 
importgnt to note, with particular reference 
to the next case, that Wallis, J., quoted in 
his judgment Ramachandra Padayachi v. 
* Kondayya Chetti (1), with approval, The 
nert case, Peda Venkanna v. Sreenivasa 
Deekshatulu (3) ie," as I have already 
observed, not exactly in point, that isifa 
efise is authority for nothing more than it 
decides. What it decided was this: "That a 
gonis not liable . . . . . we ee 
on & promissory note executed by his father 
after partition in renewal of a note executed 
by the father before partition.” I grant that, 
on the language used by the learned 
Judges, their decision would probably have 
been the eame if the note had not been 
yenewed-by the father after partition, but 
* itis, 1 think, impossible to assert that that 
fast was not toa very large extent, the real 
basis of. their conclusion, Kumaraswami 
Sastri, J., regarded the renewal as a fresh 
obligation and Sir John Wallis gave as one 
of the grounds ofehis decision “that the 
father hed no authority from the gon to 
genet tha note" No doubt, his other 
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ground was that the suit which had been 
brought against the fatherand the sons had 
been filed after partition, The ground 
seems to be inconsistent with the approval 
expressed by him of Ramachandra Pada- 
yachi v. Kondayya Chetti (7), in his judg- 
ment in Devaguptapu Kameswaramma v. “ 
Tadaddi Venkatasubba Row (8). That 
decision he did not consider at all—much 
less expressly dissent from—though it was 
a direct authority contrary to the conclusion 
he arrived at, Kumaraswami Sastri, J., did 
eonsider it, but distinguished it for the 
reason that it ought to have been decided 
on a ground which, I think, never occurred 
to the Judges who decided it. If the renewal 
by the father of the promissory note without 
the consent of the song is to be regarded as 
afresh obligation incurred after partition, 
Peda Venkanna v. Sreenivasa Deekshatulu 
(3) is not an authority for the position that 
a son cannot be sued after partition on a 
pre-partition debt contracted by his fathe', 
The latest case is Ramachandra Jagannatha 
Raov. Viswesam (2), which lays down that 
the creditor can gue the son after partition 
on apre-partition debt and recover it from 
the share allotted to him on partition, With 
respect I think that that conclusion is 
correct both on principle sand on authority, 
With the authorities I have now dealt and 
the principle I have already stated. Ifa’ 
father, before partition, has incurred such 
debts as hi8 sons are under an obligation to 
pay, two courses are open at partition, 
Wither sufficient property must be allotted 
to the father in addition to his proper 
share to cover the sons’ proportion o 
those debts or the debts must with the 
property be divided equally between the 
co-parceners, Ifthe first course be adopted, 
the sons, on being sued by a ..creditor after 
partition—the debts being stil unpaid —= 
might—I do not say that they could—plead 
with success that they had discharged theif 
obligation in full. Ifthe debts have been 
provided for at the partition by making all 
the co-parceners equally liable, the creditors 
have, of course, a right of suit against all 
of them after the partition. If,on the other 
hand, neither of these courses has been, 
‘adopted, if the property has been equally 
divided between the co-parceners and no 
provision whatever has been made for the 
sons’ obligation to discharge the father’s 
debts, I must confess that I can see no 
principle on which Ara be allowed 
to escape from a liability, for the dis 
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charge of which they should have, but have 


not provided. They cannot plead the benefit 
of their own default. 


joint family 
property, there is no difficulty; the law is 
clear that the son is bound. If it is family 


to enforce the pious obligation even after 
partition, then I should hesitate to hold 


legislative enactment 
possession of divided 
debts contracted after 


Venkanna v. Sreénivasa Deekshatulu (3), 
143*, has 
treated partition as analogous to a con- 
veyance. If the father chooses, not in fraud 
that is an 
who has 
not got an actual charge upon the estate 
It is not open 
to him to say that he never expected aliena- 
tion, nor is it any more open to him to say 


-&nd conveyance are quite 
` conveyance must be for family necessity; 


which has 
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resulted in my debtor having only a frac- 
tion of the asseta previously available. So 
that, I think, if the 


discharge the not immoral debts of his 
partition, In 
Ramchandra Padayachi v, Kondayya Chetti 
(7) the plaintiff sued a father who had in- 
curred debt when trading on behalf of a 
trading family, and also his sons, 2nd and 
3rd defendants, without alleging a cause of 
action which would entitle plaintiff to a 
personal decree against either gon, 
the lower Court finding that the 2nd de- 


ed upon Krishnasami Konan v. Ramasamt ° 


in Krishnasami Konan v, 
(6) had been made a co-defendant, the pro 
perty, he said, which had fallen to the 
son's share, would be liable, On this point 
resppndeni's Vakil was not asked to reply 
and the appellant only succeeded in having 
the personal decree cancelled, As against 


the property which came into his hands 
after 


'8 case at once by ° 


He need not haverelied upon any ples 
That may be quite 
correct : but às a matter of fact the Tee 
spondent did not reply, no such ground 
was apparently taken, and the appellant , 
waa defeated on hia own ground that 
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his poius obligation ceased* at partition. 
When it was ruled that the pioue obligation 
did Lot cease at partition there was no need 
for the respondent to say anything more. 

In Devaguptapu Kameswaramma v. Va- 
daddi Venkatasubba Rao (8) the father had 
stood surety in execution proceedings, and 
had beccme liable for the amount when the 
decree under which the execution had pro- 
ceeded was reversed. His family land was 
attached, and his son objected, claiming 
that a subsequent partition had put him in 
exclusive possession of the property, which, 
therefore, was no longer liable for hia 
father's debt, His claim was rejected and 
he brought a suit pleading that the pro- 
perty was notliable after partition. The 
trial Court found that the partition was 
in fraud of creditors, and so the property 
was liable, "The lower Appellate Court 
found that there was no fraud, and, there- 
fore, the property was not liable. The 4th 
defendant who was practically the attache 
ing creditor appealed tothis Court, claim- 
ing that even though the partition was not 
fraudulent, tbe family property in the son's 
hands would still be liable. 

The first ground of second appeal was :— 
: ""The lower Court ought to bave held 
(adsumning that the partition between the 
plaintiff und defendant was not effected 
with the intention of defrauding creditors 
forevading execution) that the family pro- 
perty is lable in the hands of the son for 
the liability incurred bythe father prior to 
the date of the partition,” 


This Court accepted that piea, holding. 


that a Hindu sonis liable for the surety 
debt of hia father to the extent of the joint 
property which came to his hands at-parti- 
tion. But the respondent had another de- 
fence tothe decree of the lower Appellate 
Oourt, Though the son might be liable if 
directly sued, was he liable, after parti- 
tion, to execution, under a decree obthin- 
ed against his father alone before parti- 
tion ? When the father had no longer the 
right to bring the property to sale, had the 
judgment-creditor a higher right * On this 
plea the decree of the lower Appellate Court 
was upheld and the appeal was dismissed, 
But onthe main ground taken im appeal 


Tho appellant succeeded and the Court held 


in terms (vide bead-rtote) that the son is 
liable for the debt ofhis father to the ex- 
tent ofthe joint family property which 
pamo to his hands ‘at partition, Bo whe- 
ther ox no this be described aa obiter, it 
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did undoubtedly add distinctly to the pre- 
vious trend of opinion. ` This again was 
followed in Ramachandra'Jagannatha Rao 
v. Viswesam (2) to which I myself was a 
party, and which I merely cite as adding to 
this trend. ' 

The only reasoned opinion to the con- 
trary is that of Kumaraswami Sastri, J., 
in Peda Venkanna v. Sreenivasa Deekshatulu 
(3). His Lordship first lays down the gener- 
ally accepted proposition that the strict 
rule of Hindu Law enjoins the pious obli- 
gation irrespective of possession of any 
assets; but it is now well-settled that such 
obligation is circumscribed by the possee- 
sion of assets. The difficulty is to discover 
what exactly is to be implied by assets, 
In the words of this judgment they are 
‘assets or joint family property’ as though 
family property could only be reckoned aś 
assets Ro long asit was held jointly, but 
not after partition, Yet is it not equally 
logical to reckon family property as assets 
after partition? No, it is argued, because 
if the father owing to partition has lost 
his power of dealing with the son's inter- 
est the creditor can be in no better posia 
tion. But this argument would seem to 
assume that the creditor's claim is entires 
ly based upon the father's power of deals. 
ing with his son's interests and not also 
based upon the pious obligation of the 
son. I fully see the force of the assump- 
tion if the creditor is trying to execute 4: 
decree obtained against the father alone 
against assets held bythe son after partia 
tion, which the father has no present 
power tobring to sale. Then thecreditor 
can be in no better position than the 
father. But I should hesitate to assume 
that the creditor's rights are equally cits 
cumscribed, when he has made the son 8 
party tothe suit, and by virtue of tha 
son's pious obligation, has obtained a dea 
cree against assets in the son's hands. His: 
claim then is based upon ‘the son's pious 
obligation, and, in my opinion, is not affects 
ed by the circumstance that the father 
has no longer the power to sell. This is 
the distinction brought out in the head-note 
to Devaguptapu Kameswaramma v. Vadaddi 
-Venkatasubba Rao (8). d 

The argument then proceeds tothe añs 
alogy between a partition and a convey- 
ance which Imentioned at the outset, 
and it concludes with a reference to 
Ramachandra Padayechi v. Kondayya 
Chetti (7) and-Devaguptapu Kameswaramma 
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V. Vadaddi Venkatasubba Rao (8). The latter 
ease is cited as authority for the proposi- 
tion that the creditor ‘has no right to pro- 
ceed against the son's properties’; but it 
is also authority forthe proposition that as 
Hindu son is liable for the debt of his 

‘father to the extent of the joint family 
property which came tohis hands at parti- 
ion. 
- As regards Ramachandra Padayachi v. 
Kondayya Chetti (7) it is noted that the 
liability was under a contract entered into 
for the benefit of the joint family, which 
is períeetly correct, but, as observed above, 
that was not the ground taken. 

Thus tomy mind there is no convincing 
rule oflawnor line of argument which 
would justify a departure from the clear 
trend of previous rulings in this Presi- 
dency. I would reply to the reference in 
the manner proposed by Waller, J. t 

Srinivasa Ayyangar, J.—The 
question referred for the opinion of the 
Fall Bench in this case is not only of con- 
siderable importance but is likely to arise 
frequently in the future. The question hav- 
ing been specially referred to a Special 
Full Bench of five Judges in view of the con- 
flict of opinion among the Judges of this 
Oourt, calls for a consideration on the 
principles of Hindu Law and the decisions 
of their Lordships of the Judicial Com- 
mittee and cannot, in my opinion, be satis- 
factorily answered by a mere reference to 
the decided cases in this Court, many of 
which are at conflict with one another. 

The question referred is in the following 
terms :—‘‘ Whether a simple creditor of a 
father in a Hindu joint family is entitled 
to recover the debt from the shares of the 
sons after a bona fide partition has taken 
place between the father and the sons ?” 

From the question so stated it follows 
that the joint family, before partition, was 
constituted only. by the father and his 
sons, that the creditor did not under the 
contract with the father get any family 
property as security for his debt, that 
the debt was incurred by the father 
when the father was still the manager of 
the family and the family itself was 
undivided, that subsequently a valid’ 
partition was effected by and between 
the father and his sons, that such petition 
was bona fide by which we may under- 
stand that it was not a mere sham, was 
not upfair and was not also intended to 
defraud, defeat or delay the father's cre- 
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ditors. It isnot possible to spell out anyi 
more from the question itself. One thing 
more, however, we may also assume, and 
that is, that the creditor wants for Some, 
reason to proceed to recover the debt dua 
to him, not only from the father who ig 
still alive and from theshare allotted to 
him on partition, but also from the son, 
that is to say, from the property allotted to 
the son on partition, 


From this fact alone the inference would 
not be reasonable that the property cet 
apart for the father on partition was not 
aufficientto meet all the father's debts which 
were not immoral or illegal. On the other 
hand one may almost be inclined to take the 
view, that, if knowing the extent of tha 
father'sdebts the father was on partition lef t 
with property not sufficient to pay off all 
his proper or Vyavaharika debts, the intens 
tion ofthe parties to the partition must 
have been to defeat or delay the creditors 
of the father. But as the basis on which 
the question has been propounded ig that 
the partition has been effected in good. 
faith and is fair, there are no materiala 
before uson which one can say whether 
the anxiety of tho plaintiff to proosed 
against the sons’ share is really beenuse 
is at present insufficient 
to pay off and discharge the suit debt or 
has been prompted by some ulterior pure 
pose. If there are numerous cases of par- 
titions brought about with the sole object 
of defeating the father's creditors, cases 
also are not wanting in this country of 
fathers who, falling out with their sons, 
get up their creditors to proceed against 
and molest the sons. The observation, 
however, in this cannection would not Ba 
improper that in cases in which the parti- 
tion is found to befair and in good faith 
thé,Courts may have and exercise ihe 
power, at any rate on the rule of justice 
equity and good conscience, to require the 
ereditor to proceed in the firat instance 
against the father's share and to have ra- 
course fo the sons’ share only after the 
father's shave should be exhausted, 


As the question, however, 
to any one cout orator 
be answered on thes true legal pring; 
applicable to the case. I shall p dh 
with what I consider tobs sueh legal 
principles and then proceed to discuss 
how far those principles have found ac- 
ceptance or not in the decided cases, s 


hasno reference 


; it has only ys 
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The plaintiff in such cases is suing the 
son along with the father in order to re- 
eover asimple money debt due by the 
father. The debt of the father lies in con- 
tract. There is no question of the obliga- 
"tion of the son being under the contract 
itself, asit may be id a case in which the 
eontract is made or alleged to be made by 
the father in his representative capacity as 
manager and on behalf of the family. In 
& suit on& contract by the father, the 
gon is, properly speaking, not a proper 
party atall. After the innumerable de- 
cisions of all the Courts and of their Lord- 
ships ofthe Judicial Committee that a 
decree against the father may, as such 
merely, be executed against the sons’ in- 
terest in the family property also and that 
in sueh proceedings all that the sons can 
do isto show that the debtin respect of 
which the decree was passed was an illegal 
or immoral debt, it follows logically as re- 
ferred to and explained in several judgments 
that the joining of the sons also as defend- 


| ants originally is merely to afford to the sons 


an opportunity to allege and prove, if 
possible, that the debts are improper. It 
may be too late at the present day to 
seek to object meticulously to such form 
of action but it must fall to be observed 
that the liability of the son to be made a 
party defendant in such an action has never 
been stated to be any legal obligation of 
the son himself to the creditor. 

It has sometimes been stated that the 
liability of the son to be so made a 
party.is on the basis of a pious obli- 
gation of the son under the Hindu Law 
to pay the father’s debt. Ishall later on 
have to refer to the true nature and history 
of this obligation. But for the present pur- 
pose the inquiry may bb limited to investi- 
gating it for seeing whether thatcan be 
regarded asthe true legal ground of the 
right of a creditor. It has never beer to 
my knowledge suggested that the pious 
obligation as it may be of the gon was 
towards any person other than the father 
himself. Otherwise, if it should beedeemed 
to be towards the creditor, it, is difficult 
to see what room there is for any piety. 

The right of the creditor, therefore, is 

against the father. Ifit were against 


: Quy 
ihe son also, the general rule should be 


that the son should also be made a party 
to the suititself in every case and a decree 
obtained, and that no decree obtained 
merely against the father is capable, as 
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Buch, of being executed against the interest- 
of the son “also in the family property, 
It seems to me, thereforé, that there can. 
be little doubt that the pious obligation 
of the son is only towards the father. 
The right of the father corresponding to 
this obligation on the partof the son is.. 
his admitted right to alienate the entire 
family property includiug the son's shara 
for bona fide antecedent debts of his own. 
Being a power of sale, although only under 
certain circumstances, itia really in tha | 
nature of property and that is how it. 
comes about that in mere execution of tha 
decree against the father this power of 
sale is enforced and made available for 
the satisfaction of the decree. ; 
Againit is in the view that this power 
to sell possessed by the father is in the 
nature of property, that the Legislature 
under certain systems of insolvency vests 
Buch power in the officia] assignee for the 
benefit of the creditors. The remedies of a 
father's simple creditor during the father's 
lifetime may al] of them be defined and 
explained with reference to tbis power of 
the father. And I may also further add 
that they cannot be satisfactorily formulated 
on any other basis. It has been recognized 
by the Oourts and approved by the Privy 
Council that during the father's lifetima 
his creditor may get a decree against the 
father and execute such decree against the 
Bon's share also, if the son should be unable 
to prove the debts to have been tainted 
with illegality and immorality or else may, 
after making theson also party to such a 
suit and obtaining an adjudication from 
the Court that the debt isa proper debt 
of the father, get a decree executable against 
the entire family property. During the 
father’s lifetime he has undoubtedly -the 
power to sell the whole of the ancestral 
estate in satisfaction of an antecedent debt. 
and it is only in cases he does not do so 
and discharge the debt, that the creditor 
is given the right to proceed in one of the 
two courses above indicated. t 
I am, therefore, unable to agree that 
apart from the father's right of sale there 
is during the father’s lifetime such a thing . 
as the pious obligation of the son to pay “ 
the father's debts, and that such obligation 
isecapable of being regarded as one in. 
favour of a creditor and enforced as guch. 
The true principle of Hindu Law is that 
a father while living should pay up all his 
debts but if he should die indebted > and 
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his debs should not be discharged, he is 
& sinner and he has to suffer penalties in 
B state of existence after death, The son: 
himself, the Putra etymologically ishe, who 
gavas from hell,and according to all true 
aud correct notions of Hindu Law the pious 
obligation arises only after the death of the 

* father and not before. 

When Lord Shaw delivering the judg- 
ment of the Board in the case of Sahu Ram 
Chandra v. Bhup Singh (10) makes the 
following statement, that learned Lord was 
merely ra-statiog accurately and succinctly 
the ancient.Hindu Law on the point ;— 

“ While the father, however, remains in 
life, the attempt to affect the sons’ and 
grandsons’ shares in the property:in re- 
spect merely of their pious obligation to 
pay off their father's debts, and not in 
respeet of the debt having been truly 
incurred for the interest of the estate itself, 
which they with their father jointly 
own, must fail; and ‘the simplest of 
all reasons may be assigned for this, 
namely, that before the father's death he 
may pay off the debt, or after his death 
there may be ample personal estate belong- 
ing to the father himself out of which the 
debt may be discharged,” 

The review of this judgment by their 
Lordships in the case of Brij Narain Rai v, 
Mangla Prasad Rai (5) seems unfortunatel 
to have led to the view that the whole of 
the passage above cited should be deemed 
to have been overruled. There isno doubt 
that in the latter case their Lordships gave 
affiact to what they clearly considered to 
be the result of aseries of decisions ex- 
tending over a longtime inallthe Oourts 
jn this country and recognized and allowed 
as anexception to the general rule that 
even during the father’s lifetime the 
gon can be proceeded against for the debt 
of the father to the extent of the joint 
family property in his hands. But merely 
because a credjtor wassoallowed to pro- 
ceed against the son either in a suit or in 
execution, if does not necessarily follow 
that the true basis, or at any rate the true 
legal basis of even such exception as it 
may be regarded to be, is the pious obliga- 

„tion of theson. If the Hindu Lew had 
merely contented itself with postulating* 
the pious obligation of the son and not 


(10) 39 Ind. Cas. 280; 39 A. 437: 21 O. W. N. 698:1 
P. L. W. 55715 A. L. J. 437; 19 Bom. L. R. 498; 26 O. 

. 7.1; 33 M. L. J. 14; (1917) M. W. N, 439; 22M. L, T. 
22, GL, W. 213) 44 1. A. 126 (P, Q.). 
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proceeded to oraate or recognize other rights 
as the consequence thereof, I for my spart 
should have had great difficulty in accept» 
ing as logical and except on the principle 
ef mere stare decisis the excepfions in the 
nature of the right of the father's creditos 
to proceed against the son even during 
the father's lifetime. But the Hindu Law 
itself, because of this pious' obligation, ree 
cogniged in the father the right to alienate 
the entire ancestral estate for his antece- 
dent debts not being illegal or immoral, 
and cast the disability on the son of not 
questioning such alienations by the father 
except on the ground ofthe debts for tha 
satisfaction of which such alienations wore 
made, having been either illegal or ima 
moral. The right, therefore, of the father 
to make such alienations is a right which 
he enjoys duringhis own lifetime, though 
no doubt the right grew out of and ig 
based on the pious obligation of the son 
afther his father's death -to pay off his 
father's debts. But once such a right is 
recognized, there is no reason why the right 
of the father’s creditor to proceed against 
the son during the father's lifetime should 
be referred to or based on the ultimate 
pious obligation of the son and not on the 
right of the father to alienate during his 
own lifetime. 

To my mind, Sahu Ram's case (10) has not 
been overruled in its entirety by the casa 
of Brij Narain Rai v. Mangla Prasad Rai 
(5) and it must be regarded as having been 
merely modified to the extent of engrafting 
theexceptions recognized by their Lord- 
ships of the Judicial Oommittee on the 
ground of stare decisis. The matter, it 
seems to me,has been put very clearly and 
cogently by the following sentence inthe 
judgment of Lord Shaw in Sahu Eam's case 

10):— 
“te accordingly he has incurred a debf, 
and,the debt was not for immoral purposes, 
the piousobligation resting upon the sons 
and grandsons to discharge this .debt is in 
practice worked out by giving effect to any 
mortgage or sale of the family property, in 
which they, with the father, its manager, 
were joint owners, soas to enable the debt 


^to be discharged.” 


The true view, therefore, wouldseem to 


be that the pious obhigation of the son, 877 


doubt, arises only aiter the father's death 
but because of that obligation a powerof 
gale has been created in the father and 
because of this power of sale it is possible 
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io procesd even during tite father's life- 
time against the son's share. If we should 
pear in mind these principles, the answer 
to the question propounded would seem 

to be clear and conclusive. As the credi- 
tor's rights and remedies have referenee to 
andare based on the father's power of 
alienation, it would follow that the creditor 
would have such right only if and so long 
as the father has such right. This 
extraordinary power of the father is one 
possessed by him only as the manager of 
the family. That isto say, the managers of 
joint Hindu families, under the Law of 
Mitakshera, have certain powers, butin the 
ease of father-menagers their powers are 
Jargerand include the power of alienation 
above referred to. 

Ona partition of the family properiy 
there isa disruption ofthe family and the 
managership of the father ceases and with 
the managership being lost. the power is 
also lost ofthe father to effect an aliena- 
tion of the family property not only for 
purposes of family necessity but also for 
his own antecedent debts. Inthe present 
case & bona fide partition effected by and 
between the father and the sor being the 
‘basis of the question, it follows that on 
such partition being effected the father 
Jost or ceased to possess his power to 
sell the son's share. If, therefore, 
after partition between the father and the 
sons, the father lost that power of sale, it 
must $ollow thatthe creditor cannot seek to 
enforce any rights based on or referable 
to the existence of such power. 

The answer, therefore, to the question 
propounded must bein the negative and 
it must be held that a simple creditor of 
the father ina Hindu joint family is not 
entitled to recover the debt from the 
shares of the sons after a bona fide partition 
has taken place between the father and | the 

ns. 

“Thie conclusion which I have arrived at 
on whatT regard as the general principles 
applicable to the case is the very conelusion, 
it seems to me, their Lordships of the 
Judicial Committee have stated in the case 
of Brij Narain Rai v. Mangla Prasad Rai (5). 
Summing up the propositions which their 
--———ordshipsindieate they would wish tolay 
down as the result of the -authorities, their 
Lordships state the following five propo- 
gitions:— f Bi 

"(1) The managing co-parcener of a joint 

undivided estate cannot alienate or burden 
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the estate qua manager except for purpoees 
of necessity; but 

(2) Ifhe isthe fatherahd the reversion- 
aries are the sons he may, by incurring 
debt, so long as it is not foran immoral 
purpose, lay the estate open to be taken in 
execution proceeding upon a decree for: 
payment of that debt, : 

(3) Ithe purports to burden the estate 
by mortgage, then unless that mortgage is 
to discharge an antecedent debt, it would 
not bind more than his own interest. 

(4) Antecedent debt means antecedent 
in fact as well as in time, that is to say, that 
the debt must be truly independent and 
not part of the transaction impeached, 

(5) There isno rule that thir result is 
affeeted by the question whether the father, 
who contracted the debt or burdens the 
estate, isalive or dead." 

Proposition No. 2 begins with the expres- 
sion “If heis the father and the rever- 
sionaries are the sons." Reversionaries are 
obviously reversionaries to the managership 
of the family. The pronoun *he' refers to 
the subject in the previous clause, the 
managing co-parcener ofa joint undivided 
estate, In other words, the nature, the 
scope and the limits of the. exception 
engrafted by their Lordships of the 
Judicial Committee on the law as stated in 
Sahu Ram's case (10) is defined to be as 
follows: Ifthe managing co-parcener of a 
joint undivided estate is the father and the 
other members of the family are his sens 
the father may by incurring debt so long 
itis not for an immoral purpose lay the 
estate open tobe taken in execution pro- 
gen ng upon a decree for payment of that 

ebt, 

Itisclear that their Lordships did not 
refer to the case ofthe son himself being 
sued by the creditorasa party in the suit 
in which the deerse is obtained because as 
aleady explained such making of the soa 
& party is only for the purpose of conclud- 
ing him with regard to raisingthe question 
of illegality or immorality of the debt. 
Itis further significant that their Lord- 
ships, being obviously anxious to lay down 
the proposition in proper. juristic form, 
. Should have taken care to refer to the pro 

eeeding in execution nof as the right of the 
creditor but as the act by which the father 
lays the estate open. In other words, it is 
in full aecordance with the prineíple I have 
tried to indicate that in all such suits 
and proceedings the creditorfof the father 
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ie seeking to exercise no right of his own 
Against tho son bugis only seeking to work 
out aright of his own debtor, the father. 
The language used by their Lordships 
leaves no doubt whatever that during the 
lifetime of the father the only manner in 
"Which the son's share can be attained is as 
indicated by them. That, according to 
the language used by them, can only be 
when the father still isor continues to be 
the managing co-parcener of the joint un- 
divided estate. Their Lordships were there 
engaged in postulating and formulating 
all the exceptions to the general rule and 
principle of co-parcenary. Therefore, it 
follows that so long as the father is alive 
the creditor can proceed egainst the son's 
share only if the father is and fills the 
character of a father-manager at the time 
when the decree is sought to be executed 
Against him, 

. lam, therefore, clearly of the opinion that 
B8 their Lordships have not included or 
recognized any other exception to the 
general rule and having regard also to the 
language so carefully employed by them, 
to. answer the question propounded to us in 
any other manner would. not be in conso- 
mance with their Lordships’ decision. 
Having, therefore, arrived atiwhat I consider 
to be the true prineiples of the case and 
shown that such conclusion is in entire 
consonance with the highest and the latest 
authority of the Full Board of their. Lord- 
ships of the Judicial Committee, I shall 
now proceed briefly to discuss the cases 
bearing onthe point in this Court indicating 
my own view with regard to the samo. 

For the purposes of the present question 
itis unnecessary to examine allthe earlier 
cases in which the question did not actual- 
ly arise and in which, therefore, language 
has been used which we cannot regard as 
having been used with any special refer- 
ence to the question. 

I shall, therefore, begin only with the case 
of Krishnasami Konan v. Ramasami Aiyar 
(6). The decision in -that case was by 
Subramania Ayyar and Davies, JJ. No 
doubt, the form in which thetquestion arose 
was of the liability of the son's share 
Obtained on a partition with the father, 


for being proceeded against in execution, 


of a decree obtained by the father’s creditor 
against the father subsequent to the parti- 
tion and without making the son a party 
to the suit even though the debt itself was 
a debt incurred by the father before parti- 
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tion. The learned Judges state thus "in 
their judgment: 

"The principle upon which thason cannot 
object to ancestral property being seized in 


execution for an unsecured personal debt T 


of the father is that the father, under tha 
Hindu Law, is entitled to sellon aosount of 
auch debt the whole of the ancestral estate, 
This necessarily implies that at the tima 
the property is seized it remains the uns 
divided estate of the father and the son. 
If the estete were divided the father could 
not sell what does not fall to him in the 
division. Ergo, property taken by the gon 
in partition cannot be seized on account 
of such unsecured  pereonal debt of. the 
father, even though the debt had been 
incurred before the partition". 

In the judgment of Ramesam, J., in the 
ease of Ramachandra Jagannatha Rao v. 
Viswesam (2) which is the judgment that 
has given rise to the present reference, the 
learned Judge after referring to the fact 
that that was the first case which consider» 
ed the effect of a partition states thus;— 
“The whole decision and the exception in 
the case of a mala fide partition relate to 
the seizure in execution of a decree to which 
the son was not a party." Apparently tha 
learned Judge seems to have thought thia 
a sufficient criticism and explanation of the 
case. It seems to me that neither the 
criticism nor the explanation can ba 
regarded ae correct or well-founded, No 
doubt, the District Judge from whose 
decision the casecame up on appeal to the 
High Court seems in one place to have 
observed that though the son may be liable 
to pay the debt, his liability must be 
enforced in a suit against himself. But 


- one has only to look et the other sentence’ 


inthejudgmentof the learned J udge ex- 
tracted in the report of the case to see that 
that was not the only ground that he him- 
self was thinking of. In any case the learn- 
edJudgesin the High Court based their 
judgment not on any such distinction but 
upon the principle thatthe son's disability to 
object to ancestral property being seized in 
execution for*an unsecured personal debt of 
the father, is the circumstance that the 
father is entitled to sell the whole 
undivided estate and.that, therefore, &fter, 
partition the ereditor had no such right. 
This judgment is, therefore, clear authority 
for the position that therjght of the credi- 
tor during the father's lifetime ig based.on. 


and has reference to the right of the father to : 


of the — 
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&e]l. It is also an authority for the further 
positioa that after partition the father loses 
such rightofsale. Thelearned Judges did 
pot basetheir decision onthe mere circum- 
stance that the son was not made a party 


7 tothe suit in which the decree is passed. 


They state that the ‘matter might conceiv- 


“< ably have been otherwise if the partition 


had been made with a view to delay or de- 
fraud the creditor. It isimpossible to sup- 
poss that the learned Judges thought that 
if the partition had been made witha view 
to delay or defraud the creditors the decree- 
holder against the father could proceed to 
execute the decree against the son’s interest 
also even though the son was not a party to 
the decree. The learned Judges were speak- 
ing only of the liability of the son's share 
being proceeded against in execution of a 
decree, because in properlegal view even 
when theson is made & party to the suit 
during the father's lifetime and a decree is 
obtained, it is done not by way of enforcing 
gny right against the son but merely to have 
settled in the suit itself the questions as to 
illegality and immorality which may be 
yaised after decree. Iam, therefore, clearly 
of the opinion that this decision of the 
learned Judges twenty-eight years ago in 
Madras wasclear authority in favour of 
the contention that the father's debts are 
not binding on the son’s share after parti- 
tion and that there isno substance whatever 
in the manner in which it has been attempt- 
ed te explain away this case. 


The next case in Madras in order of 


date is the case of Ramachandra Pada- 


yachi v. Kondayya Chetti (7). The judg- 
mentin this case has been regardedin 
some quarters and by Ramesam,J., in the 
ease above cited as an authority for the 
"proposition that the sbn after partition is 
liable for the pre-partition debt of the 
father. Thelearned Judges in this case 
clearly held that the debt, the subject- 
matterofthe suit, was one which arose out 
of contract entered into by a father as 
the managing member of an undivided 
family. In that view the debt was, of course, 
the debt of the family itself including the 
aon, and in respect of sucha family debt 
the partition could not possibly affect the 


memdiability of a son to pay the family debte 


rom and out of the propertyof the family. 
The mere fact that the case of Krishna- 
sami Konan v. Ramasami Aiyar (6) was 
-sought to be distinguished on one ground 
cannot beregarded as excluding the other 


1 
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grounds of distinction, Asthe judgment 
in that case could be regarded only aa 
an authority for what it actually decided, 
itmust follow that as an authority it is 
available only in respect ofthe family debta 
which, of course, are entirely different to the 
mere personal debts of the father. : 

Then we come to the case of Devaguptaptl 
Rumeswaramma v. Vadaddi Venkatasubba 
Rao (8). Ramesam, J, has referred to thia 
case as containing a reasoning conclusiva 
against the contention thatthe son is not 
liable after partition. This case was one 
in which the question that arose no doubt 
was, whether adecree for a personal debt 
obtained against the father before partie 
tioncan bé executed against the property 
in the son's share allotted to himon parti- 
tion, T'he point, however, to be remembered 
as regards that case is that the son who 
wished to have his share exempted from 
liability waa the plaintiff who had succeed- 
ed in beth the lower Courts and the second 
appeal by the other party was dismissed 
by the learned Judges. The abstract in the 
head-note, therefore, in the case to the effect 
that a Hindu son is liable for the debts of 
a father to the extent of the joint family 
property which came to his hands on parti- 
tion, was not necessary for the decision of 
the case and was apparently based on the 
decision in the case of Ramachandra Pada- 
yachi v. Kondayya Chetti (7) without any 
closeexamination of the facts of that case. 
It is, however, significant that Wallis, J., (as 
he then was) states in hia judgment at page 
1124* thatthe cases referred on the other , 
side wereall cases ‘in which the property 
remained jointand so subject to alienation 
by the father in satisfaction of his debt. 
This observation by the lesrned Judge 
would seem clearly to indicate that in bis 
view the right of the creditor ` was really 
based on the father's right of alienation. 

In the esse of Rathna Naidu v. Aiyana 
Chariar (11), Munro and Abdur Rahim, J9;, 
held that after partition a Hindu father 
had noright of alienating property that 
fell to the share of the son on the partition, 
eventhough the debts of the father for 
which the father purported to alienate 
such property were personal debts of 
the father not shown to be either illegal 
.Or immoral and even though  antece- 
dent to the partition. The principle of the 
decision of this case is apparently approved 
.. (11) 18 M. L. J. 599: 47 M. L. T. 277° 

*Page of 38 M—[ Hd] 
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of in its entirety even by Ramesam, J., in 
his judgment in ths gases of Ramachandra 
Jagannatha Raos. Wiswesam (2). The learned 
Judge seems to think it obvious that the 
father has no such power but only that the 
ease doss not help the pointuuder dis- 
gussion, i 

Í have already attempted to show that 
the right of a father's creditor to proceed 
even during the father's lifetime to recover 
the father's debt even from the son's share 
of the joint family property is really rested 
on the power ofthe fatherto alienate and 
noton the mere  pious obligation ofthe 
8on to pay the father's debt, But evenif 
that position should not be accepted, if it 
should be conceded that aftera partition 
though the pious obligation of the son to 
pay the personal debts of the fathercon- 
tinues, still the right of the father to 
alienate the son's share ceases, the position 
would be this. Thoughthe father's power 
of alienation and the creditor's right to 
proceed against the son’s share are both 
based on the pious obligation of the son, 
still on a partition, what is putan end to 
is only the right of the father to alienate 
and not the right of the creditor. I find it 
absolutely difficult to understand the law or 
the logicofsuch a position. As already 
observed, I refuse to agree to the notion that 
there is any direct obligation on the part 
of the son towards the creditor, and ifthe 
pious obligation subsists,it must subsist 
for all purposes and the admitted fact that 
on partition the power of the father’ to 
alienate ceases can only be regarded as con- 
clusive also of the other position, namely, 
that the power of the creditor also ceases, 
The decision of this Court in Peda Venkann 
na v. Sreenivasa Deekshatulu (3) by Wallis, 
O.J., and Kumaraswami Sastriar, J., is a 
direct authority for the contention now 
advanced by the appellant in this case. 
Both the Ohief Justice and Kumaraswami 
Sastriar, J., haven a long and considered 
judgment dealt with and discussed the 
whole question after an examination of all 
the case-law on the point, Iam glad to 
be able to find myself in entire agreement 
with the views of both those learned 
Judges. A desperate attempt has been 
made to distinguish that case on one solitary 
ground andthat was that the promissory 
note on which the suit was based was not 
the original pre-partition debt of the father 
buta renewal ofit. lam unable to agree 
that that can make sxeal diatinatioa in the 
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matter, Therawastho pre-partition debt 
of the father and the renewal merely keeps 
it alive and doesnot extinguish it. Whag 
has to be looked at is the substance of tha 
transaction and not its mere form, The 
learned Chief Justice really baseshis judg- 
ment on the ground that the suit was filed 
by the creditor after partition, though ha 
adds the words “to say nothing of the fure 
ther ground that the father had no authorit; 

from the son to renew the note after parti- 
tion," AsI understand that sentence it 
can only mean that though the learned 
Ohief Justice did attach some importance 
tothe fact that when the father renewed 
the promissory note he had ceased to have 
any right to renew iton behalf of the son 
also, stillhis conclusion in the case was 
based on the fact that the suit by the 
creditor was instituted after partition, 
The whole of the reasoning in that case ig 
in agreement only with that view. At paga 
140*, the learned Ohief Justice says: “Ag 
regards our own Court, the case is, if any- 
thing stronger, because it has expressly 
based the creditor’sright to bring tosale 
the sons’ shares for an antecedent debt on 
the e right to sell the sons’ shares for 
such adebt". He proceeds further to point 
out by an examination of the entire case-law 
on the point that that has been the current 
and correct view. Mr. Justice Kumaraswami 
Sastriar bases his decision in the case on 
the narrow ground that a son is not after 
partition liable to be proceeded against in 
respect of asimple personal debt incurred 
by the father before partition whatever his 
rights may have beenif they had continued 
joint. The question in the case with re- 
ference to whichthe expression “proceeded 


against" was used, was not whether the, 


Bon can be proceeded'against in execution 
of a decree, but only proceeded against in 
a suit by the creditor. It is impossible, 
therefore, to seek to distinguish the case 
on any such ground as that the expres- 
sion “proceed against him” may méan pro- 
ceed against in execution. Kumaraswami 
Sastriar, J., also bases the creditor's right 
to proceed against the son’s share on the 
father's right to alienate. This is what he 
says at page 142*: “Bo far as the creditor 
òf the father is concerned, 
do is to avail himself ef any remedy that. 
may be open tothe father and work itout 
either bysuit orin execution proceedings 
and if the father bas lost his power of 
"Pages of 41 Mid] 


all that he can, — —- 
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Dealing with the son's interests owing to 
Bbona fide partition between them, the 


creditor can be in no better position." 
The decision, therefore, of the Ohief 


7^ justice and Kumaraswami Sastriar, J , in 


the case of Peda Venkanna v. Sreenivasa 
Deekshatulu, (8) isa direct and well consi. 
dered decision on the question before us. 
It is, therefore, surprising that the learned 
Judges in the case of Ramachandra Jagan- 
matha Rao v. Viswesam (2) should have 
proceeded as though the case was distingu» 
ishable and even refused to refer the 
question toa Full Bench. With all respect 
1 consider that a case cannot be regarded 
as distinguishable merely because one 
could have seen his way to arrive at the 
game conclusion on some ground or reason- 
ing other than thaton which the judg- 
ment has been arrived at, but only if and 
whenthe ground of reasoning is such that 
the principle thereof fails to be available 
or applicable on account of some matter or 
step in the reasoning itself. 

The decision in that case was in 1917 
and since then atany rate till the later deci- 
sion of this Court by Ramesam and Jackson, 
JJ., inthe case of Ramachandra Jagannatha 
Rao v. Viswesam (2) which was in the year 
luz4,ithas been considered as good law 
and followed in this Presidency. It is 
enough to refer merely to the judgment of 
Abdur Rahim and Oldfeld, JJ.,in the case 
of Kurri Venkata Reddi v. Chelluri Satya- 
marayanamurthy. (4). Ramesam, J., disposes 
ofthis case with the observation that the 
decision cannot be accepted as binding 
because it rests solely on the ground that 
the matter was concluded by. the case of 
Peda Venkanna v. Sreenivasa Deekshatulu 

* (3). No doubt, both the learned Judges 
treated the decision in Peda Venkanna v. 
Sreenivasa Deekshatulu (3) as finally deter- 
mining the question and as binding on 
them. But it is worthy of note that 
Mr. Justice Abdur Rahim makes the 
following observations with regard to 
the son's liability during tha father’s 
lifetime: “This is not really based on the 
pious obligation of the gon “to discharge 
the father’s debt but that it is the right 


~-.of the father himself to deal with the pro+ 


eperty for such debts.» 

Again the reference by Ramesam, J., 
to the unreported decision iin Appeal 
No. 914 of 1918.by Abdur Rahim and 
Phillips, JJ., would also only go further 

. to show that the principle of the decision 
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in Peda Venkanna v. Sreenivasa Deek- 
shatulu (3) was accepted and followed ag 
good law by several Judges of this Court. 

. Ong careful examination, therefore, of 
the entire case-law in this Court I find 
that at least ten Judges from the year 
1899 have accepted the principle and taken 
the view which I have taken of the quese 
tion referred to us, namely, Subrahmanya 
Ayyar, J., Davies J., Sir Arnold White, 
Chi-f Justice, Bhashyam Ayyangar, J., 
Munro, J., Abdur Rahim, J., Wallis, Chief 
Justice, Oldfield, J., Phillips, J., and 
Kumaraswami Bastriar, J. 

My Lord, the Chief Justice, in the eoursa 
of the discussion of the question before us 
Beemed at one stage to consider that the 
view contrary tothe one] am taking might 
be regarded as stare decisis. I am afraid 
that having regard to the volume of 
opinion and length of time, over a quarter 
of a century, during which the view that I 
have taken has been approved of and 
followed by the learned Judges of this 
Court, it isimpossible to regard as settled 
Jaw such opinion to the contrary as might 
have been held by some Judges. i 

As regards the case, of Ramachandra 
Jagannatha Rao v. Viewesam (2), which, to 
my mind, is really the only decision. on tha 
other side, I must take leave to observe that 
Ramesam, J,, whodelivered theleading judg- 
ment has proceeded not on any examinas 
tion of legal principles but merely on what 
he regarded some of the previous decisions 
to have decided. I have already referred 
to those very decisions and tried to point 
out how thelearned Judge hes dealt with 
them. Jackson, J., the other learned’ 

udge, hasin his judgment referred only 
to some observations and certain text-books 
and given his own criticism or explanation 
of the same. I am unable to agree with 
the decision in that case and I feel strongly: 
persuaded that it was against the current. 
of decisions of this Court for over a quarter 
of a century. : 

I have so far dealt with the case, firstly, . 
on general principlesand then with refer- 
ence to the decisions of this Court. It seems 
to me, however, that with all respeet to m 
learned brothers the question is really 


concluded by the highest authority because 


I consider thatin Brij Narain's case (5) 
their Lordships of the Judicial Committee . 
have taken particular care to lay down 
almost in statutory form the exceptions 
engrafted by judicial decision. ‘on the 


ET 
110 I. O. 1928 
general rule of Hindu Law as setout in Sahu 
Itam's case (10). As I read these exceptions, 
the statementis clear that itis only when 
the managing co-parcener of a joint undivid- 
ed estateis the father and the reversionaries 
are the sons, he may, by incurring debt 
so long asit is not for an immoral purpose, 
lay the estateopen to be taken in execu- 
tion proceeding upon a decree for payment 
of his debt. The act of laying open the 
estate is properly and accurately referred 
to as the act only of the father, or in other 
words, their Lordships of the Judicial 
Committee regard it in the nature of the 
father's right. According to that statement 
the father who can so lay it open should be 
the managing co parcener of a joint un- 
divided estate, thereby clearly indicating 
the principle that the right so to lay it 
open is possessed by the father only so 
ong as he continues to be the head of the 
undivided family, 


it seems to me that I have striven really 
to arrive at the same result’ by showing 
that even the Courts in this country have 
allowed the creditor of the father to proceed 
against the son’s share not really on the 
ground of any direct extension of the pious 
obligation of the son under the Hindu Law 
but only on the right of the father to 
alienate for proper debts, his sons’ share 
also, 

In the view, therefore, I have taken we 
ate bound by the decision of their Lord- 
ships of the Judicial Committee in Brif 
Narain’s case -(5) to answer the question 
referred to us only in the manner indicated 
by me, namely, in the negative. 


Before I conclude it seems to me neces- 
bary that I should briefly refer to what I 
eannot but consider as the reductio ad 
absurdum of holding that even after 
partition the father's creditors can make 
theson's share liable by suit. I must take it 
that the principle on which the son's share 
is to be held to beso liable is somewhat as 
follows:--The eon is under a pious obliga- 
tion to pay tbe father's debt. lt has been 
held by several Courts that even during the 
father's lifetime his share can be proceed- 
ed against by the father's creditor. lf so, 
the father and son cannot by any act of 
their own free the son'sshare from liabil- 
ity to the creditor of the father. This, to 
my mind, would seem to be based on some 
fallacious idea that the debt of the father is 
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charge onthe son's share. No doubt, when 
the question is putdirectly it is not claim- 
ed tnat there is any such charge. But 
if there is really no charge what “principle 
is there for lugging in the charge again by 
the back-door? It seems to me, therefore, 
that the moment itis conceded that there 
is no charge in law assuch, it mtst be held 
on first principles thata partition puts an 
end tothat state of things which enables 
the creditor to proceed against the son’s 
share also. Ido not see why thecase of a 
Hindu father debtor should be treated as 
really worse than or different from a case 
of any other ordinary debtor. A debtor 
in respect of a simple money debt may 


have considerable property and, if there 


be no question of any alienation in fraud of 
the creditors, may come to dispose of the 
entire property without making any pro- 
vision whatever for that creditor. Can it 


then be said that the debt wasa charge on 


the estate which has been alienated ? 


Again it may be argued that the uns 
divided sons being liable in respect of their 
shares for the debts of the father should on 


partition make suitable provision for the 


discharge of all such debts. That again ig 
2 question which is really one of the  parti- 
tion having been bona fide or not and with 
that question we have nothing to do 
because for the purposes of the questioti 
we have been asked to assume that thë 
partition between the parties in this ease 
wasin good faith and was otherwise also 
proper. 

Let us take the case of the sons on 
partition having allotted to the father 
sufficient property to pay off his personal 
debts and if such a father should waste 
or dispose of all that he obtained on partis 
tion without paying off his creditors, what 


equitable rule or principle can be referred. 
toor relied upon for the purpose of enable’ 


ing the creditor of the father who has slept 
over his rights afterwards to wake up and 


proceed to claim payment of his debt from. 
_the propertiesallotted tothe son? If the 


creditorcan be attempted to be defrauded 
by a mala fide partition, it is equally 
open to the father to collude with his 
creditors and vex and annoy the son with’ 
whom he may become disaffected, E 


I have made these observations hot 
because they have any „bearing on the 
question of law before us but only to show 


in some ‘incomprehensible way a sort of a thatin answering the question we should 
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not allow ourselves to be influenced by any 
considerations of creditors being defeated, 

If, therefore, the father's debt is not a 
charge on the son's share and if the liability 
ofthe son's share should be founded simply 
on his so-called pions obligation, it seems 
to me as a matter of legal principle 
imposeible to limit the liability of the son's 
Shareonly to pre-partition debts. I take 
it that itis conceded on all bands whether 
as a matterof logic or of law that the son's 
share is not liable for the post-partition 
debtsof the father. It is permissible in 
guch a case to ask, what is the legal princi- 
ple on which the liability is sought to be 
excluded ? Excepting perhaps the answer 
that it may be just and convenient to do 
gol donot see how, if pious obligation 
should alone be the legal ground, the 
liability of the son's share for all the debts 
which the father may go on borrowing even 
after partition can be excluded. The 
injustice and inequity of so holding may 
be felt to be quité obvious; but there is no 
escaping from itifthe ground of liability 
should be regarded or decided to be the 
pious obligation of the son. 


' The result, therefore, would undoubtedly 
be that no son under the Hindu Law could 
possibly in any manner or by any means 
effectively protect himself and his share 
in the family property against a borrowing 
or designing father, Whatever the law 
wasn the pre-Mitakshara: days the Law of 
Mitakshara finally and conclusively estab- 
lished the right ofa son as a co-parcener 
inthe family property, subject no doubt 
and subject only to certain well-defined 
exceptions. Theright of the son as such 
*go-parcener would be reduced to merest 
nullity and rendered absolutely illusory if 
the question before us should be answered 
against the son. . 
. The claim to partition and separation has 
nlways‘been held and regarded as the only 
instrument available toa co-parcener for 
the purpose of preventing maladministra- 
tion of the family estate or waste by the 
managing member, and if in the case of 
most jomt families constituted by the 


=. awe father and son the son's right to partition 


eshould come tobe held to be absolutely 
ineffectual for the main purpose in 
view, it would only come to a virtual 
Geniul of the right of partition to the 
Hindu son. 1 venture to think that that 
. not the Law of the Mitakshara, I have, 
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therefore, been constrained to come to the 
conclusion that the answer to the question 
which is in most consonance with princi- 
ple, with the decisions of this Court, and. 
with the highest authority in the matter 
and also with justice and equity, is as I. 
have already indicated, viz, in the nega- 
tive, that the father's creditor has no right 
to proceed after a bona fide partition to 
seek to recover from tho son's share though 
in so answering the question [ have had 
to differ from some of my learned brothers. 
My only consolation is that I have arrived 
at the conclusion after giving the matler my 
most anxious the serious consideration. 

Ananthakrishna Ayyar, d.—The 
question referred to the Hull Bench for 
decisionis “ whether a simple money credi- 
tor of a father in a joint Hindu family 
is entitled to recover the debt from the 
shares of the sons after a bona fide parti- 
tion has taken place between the father 
and tae sons.” 

In discussing this question I may start 
by stating that under the old Hindu Law 
texts, a Hindu son is liable to pay the 
debts of his father which are not illegal or 
immoral, though he did not inherit any 
ancestral property, See Ponnappa Pillai v. 
Pappu Atyangar (9) At page 21" it is 
mentioned “Neither co-parcenary relation 
nor the taking of assets is a pre-requisite.’ 
The author of the Mitakshara observes |! 
“If no assets of the father or grandfather 
have been left, then the debt must be 
paid by the son or grandson.” But- 
English writers on Hindu Law construed 
the Hindu Law texts as imposing only a 
moral obligation on the sons to discharge 
their father's debts, in case the son inherited 
no ancestral property. ' In their Proceeds 
ings of the 27th February, 1837, and in 
their Cireular Order, dated 8th December, 
1840, the Judges of the late’ Sadr Court 
observed that, when no assets were inherited 
the question of the son's liability for the 
father's debts was one of contract and 
governed, under cl. 1 Section XVI, Madras 
Regulation IIl of 1802, not by Hindu 
Law, but by the rule of equity and good 
consGienee." The Sadr Court held that 
“inheritance is the cause of son's. civil obli« 

gation; that its value is the extent of that 
obligation, and that any duty recognized 
by the Hindu Law in excess of it is not 
enforceable by a Court of Justice.” 

Similarly in Masit Ullah v. Damodar 
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Prosad (12), the Privy Council observed as 
fokows:— : 

“The Hindu lawyers appear to have made 
difference in the obligations resting upon 
sgons, grandsons and great-grandsons. ‘The 
son was bound to discharge the ancestral 
debt as his own, principal and interest, 
whether he received any assets or not from 
the aucestor. The grandsons had to dis- 
charge the debt without interestand the 
great-grandson's liability arose only if he 
received any assets from the ancestor. ‘The 
British Indian Oourts have held that the 
80n and grandson are not liable for any 
‘debt unless they receive assets and that 
the obligations of each of them, sons and 
grandsons, are co-extensive," 


In Girdharee Lall v. Kantoo Lal (13), the 
Privy Council observed :—'"'It would bea 
pious duty on the part of the son to pay his 
father's debts, and it being the pious duty 
of the son to pay his fatner's debts, the 
ancestral property, in which the sonas the 
son of his father acquires an interest by 
birth, is liable to the father’s debis," 1t 
must, therefore, be taken as settled law 
that to the extent of property received by 
the soa, the son is bound to pay the debis 
othis father which are not shown to have 
been incurred forillegal or immoral pur- 
poses, 

The next question whether the pious obli- 
gation of ason exists during the father's 
lifetime or comes into existence only after 
the death of: the father, hasnow been de- 
finitely decided by the Privy Council. 
Having regard tothe observations of the 
Privy Oouncilin Sahu Ram's case (10) and 
Chet Ram v. Ram Singh (14), the question 
was re-argued beforea Full Board of the 
Privy Council in Brij Narain’s case (5). The 
Privy Council held that the pious obliga- 
tion of the .son existed during the life- 
time of the father and agreed with the 
Full Bench deciston ofthe Madras High 
Court in Arumugham Chetty v. Muthu 


. (1) 98 Ind. Cas, 1031; 48 A. 518 at p. 520; A. L R. 
1026 P. O. 105; 3 O. W.N. 721; (1926) M. WAN, 816; 
34 L. W, 551; 44 O. L, J. 321; 51 M. L. J, 792; 28 Bom. 
L. R. 1402; 7 P. L, T. 815; 53 I. A. 204; 25 A. Li. J, 1; 31 
G? W. N. 293; 38 M. L. T. 77 (P. O.). 

(13) 1 L A. 32lat p.331; 22 WR, 560; 14 B. L, R. 
187; 3 Gar. P. O, J. 380 (P. O.). 


) . 
(14) 67 Ind. Oaa. 569; 44 A, 368; 3 P.L. T. 363: 31 


M. L. T. 50; 43 M. L. J. 98; 16 L. W. 89; (1922) M. 
W. N. 469; 4 U.P. L. R, (P. C.) 64; 3 P. L. R. 1922; 
4& L R. 1822 P, O. 247; 24 Bom. L, R. 1231; 27 O. 
W. N. 150; 49 I, A, 228; 21 A, L, J, 114; 37 O L, J, 
(ed) c 
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Koundan (15). The law is now settled that 
under Hindu Law the piousobligation of 
a son to pay his father's debts exists whe- 
ther thefather is alive or dead. 

It seems to be thus settled that if a ` 
creditor lends money to a Hindu father, 
having sons undivided with him,the debt 
is enforceable by the creditor not only 
personally against the father, but by 
proceeding against the whole of the joint 
family properties of the father and the 
sons. The Fall Bench decision in Rama- 
sami Nadan v. Ulaganatha Goundan (16) 
held that the cause of action against the 
sons arose at the same time as it arose 
against the father and that the creditor 
could prosscute his claim against the song 
also in the suit he files agaist the father 
a D obtain a decree making the sons’ 
Snares also in the family property liab 
for the father's debts. Te i 

If a creditor does not make the song 
parties to the suit against the father but 
obtains a decree against the father only, and 
if the father should die-after. the decree 
then thesons’ shares are not liable to be 
taken ia execution of the decree against tha 
father to which the sons were not parties, 
As stated by the District Judge in Krishna- 
sami Konan v. Ramasami Aiyar (6), at page 
520", ‘He could not proceed in execution 
against the son's: property which fell to 
him atthe partition. That is, the son's OW 
share,and though liable for the father's 
debts is not liable to be taken on a decree 
to which the son is not a party.” The 
High Oourt observed “If the estate 
were divided, the father could not sell what 
does not fall to him in the division. Ergo 
property taken by the son in partition 
cannot be seized on” account of such uns ` 
secured personal debt of the father, even 
though the debt had been incurred beforg 
the partition." The learned Judges, Suba 
ramanya Ayyarand Davies, JJ., used the 
words "cannot be seized." What “exactly 
was meant by that expression was explains 
ed in Ramgchandra Padayachi v, K ondayya 
Chetti (7) by Sir Arnold White, O. J . and 
Bhashyam Ayyangar, J. At page 5977 the 
learned Judges say as follows i—"' The 


decision in the case in Krishnasami Konan e- — 


v. Ramasami Atyar (6)4s clearly dieti . 
(15) 52 Ind. Oas. 525; 42 M. 711; 9 L. V. 505; 919]. 

M. W. N. 409; 37 M. L.J.166; 28 M.I, T. 96 $ 

gW 22 M. 49; 8 M. L. J. 312; 8 Ind. Dec, (8, 8) 
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ishable from the presens oase. In that 
case the suit was brought after partition 
against the father alone and the point 
decided was that property taken by a son 
. under a partition effected before the suit 
could not be seized in execution of a decree 
obtained against tHe father only in such 
suit. The case turned on the plaintifi's 
rights in execution not as here, on the 
question whether the pleintifi is entitled 
to judgment as against the son.” After 
thus explaining the decision in Krishnasamt 
Konan v. Ramasami Aiyar (6) the Court 
held thatthe son was liable to the extent 
of the family property which had come 
to him under the partition, for a debt 
incurced by the father before partition, 
The father was made the lst defendant to 
the creditor's suit and the divided son 
was made the2nd defendant to the suit. 
The Court held’ as follows:—“In our 
opinion the plaintiff is entitled to judg- 
ment as against the 2nd defendant in re- 
Bpectof this liability, but the 2nd defend- 
gents liability is limited to the extent of 
the family propetty which came to him 
under the partition," In Periasami Muda- 
liar v. Setharama Chettiar (17), Bhasbyam 
Ayyangar, J. at pages 247 and 245* dis- 
cussed the same principles. In Devaguptapu 
Kameswaramma v. Vadaddi Venkatasubba 
Rao (5), Wallis, J., understood the decision 
in Ramachandra Padayachi v. Kondayya 
Chetti (7), as laying down | the following 
propesition:—"'L think itis also clear that 
plaintiff as a Hindu son is liable for the 
debt to the extent of the joint family 
property which came to his hands at par- 
S this state of authorities the question 
Game before Wallis, O. J.,and Kumaraswami 
Sastriar, J. in Peda Venkanna v. Sreenivasa 
Deekshatulu (3). There, after partition, a 
Hindu father executed a renewed promis- 
sory note in favour of the creditor, who 
dued the father and the sons on the foot- 
ing of ihe renewed promissory note. The 
Court held that “a Hindu son is not 
liable during his father's lifetime on a 
promissory note executed ky his father 
fter partition in renewal of a note execut- 
ed by the father before partition.” The ac- 


- -etual decision of the Court was thus con* 


efined “to the case of & suit instituted onthe 

basis of a renewed promissory note execut- 

ed by the father after partition. In the 

- Q7) 27 M. 243; 14 M. L, J, 84. 
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course of the judgment there are, no doubt, 
observations by Kumaraswami Sastriar, J., 
to the effect that "& som is not after pàr- 
tition liable to be proceeded against in 
respect ofa simple personal debt incurred 
by the father before partition whatever 

‘his rights may have been if they had 
continued joint." The judgment also pro- 
ceeds to state that “it is clear that what- 
ever may bethe pious duty of the son after 
the father’s death, the duty inthe father's 
lifetime is only to pay if the father ig 
unable to do so.” This was long before 
the decision ofthe Privy Council in Brij 
Narain's case (>), in which, as already 
observed, the Full Board of the Privy ` 
Council explained the previous decisions 
of the Board in Sahu Ram's case (1U) and 
Chet Ram's case (14), and definitely decided 
that the pious obligation of a son to pay his 
father’s debts exists whether the father be 
alive or dead. 

It will be seen from the above discussion 
that the trend of judicial decisions has been 
to this effect, namely, that a Hindu son is 
bound to pay the debts of his father not 
incurred for illegal or immoral purposes to 
the extent of the ancestral prope: ties receiv- 
ed by him; that the creditor should make 
the son also à party with the father to the suit 
and thus obtain g decree binding on theson, 
to the extent of the property in their hands, 
in execution of the decree; thatif the sons be 
not made parties to the suit and decrees be, 
obtained against the father only, then in 
case the father should happen to die before, 
the decree is satisfied, the family property 
in the hands of the son could not be seized 
in execution of the decree against the father. 
and that even after partition the family 
property that fell to the share of the son 
would be liable to a pre-partition creditor 
of the father, but that the creditor should 
make the father and the son both partiea 
to the suit, and that the creditor could not 
by obtaining a decree against the father 
in a suitin whichthe sons were not parties 
proceed to execute the decree against the 
properties allotted to the sons under the 
partition. And finally if the cause of action 
for the suit be not the original debt incurs 
red before the partition But a promissory’ 
note executed by ihe father alone after 

. partition though in renewal of a promissory 
note executed by him before partition, the 
sons are not liable to any extent if the suit 
be based on the renewed promissory note 
only, E" 
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In this state of authorities the question 
whether the property in the hands of a di- 
vided'son could be made liable, by making 
him also a party fo the suit instituted by 
the creditor after partition though in re- 
spect of a debt incurred by the father prior 
to partition, came on for decision before 
.Abdur Rabim aud Oldfeld, JJ., who held 
in Kurri Venkata Reddi v. Chelluri Satya- 
narayanamurthy (4) thatthe property in 
the hands of theson was not liable; but the 
learned Judges did not discuss the question 
but simply stated as follows: “All the 
Madras and some other decisions as well 
were considered in the recent case of Peda 
Venkanna v. Sreenivasa Deekshatulu (3), 
decided by the learned Ohief Justice and 
Mr. Justice Kumaraswami Sastriar." It 
would be seen that the actual decision in 
Peda Venkanna v, Sreenivasa Deekshatulu 
(3) turned on the fact that there the suit 
was based on a renewed promissory note 
given by the father alone after partition. 
When, therefore, the same questión raised 
in Kurri Venkata Reddi v. Chelluri Satya- 
naryanamurthy (4) arose again for decision 
in Ramachandra Jagannatha Rao v, 
Viswesam (2) Ramesam and Jackson, JJ., 
held that the decision in ‘Kurri Venkata 
Reddi v, Chelluri Satyanarayanamurthy (3) 
was not justified by the prior authorities; 
. Bad deeming it unnecessary to refer the 
question toa Full Bench, the learned Judges 
held that the pre-partition creditor could 
after the partition sue the son also and re- 
Gover the debt from the joint family pro-' 
perties allotted to the son at the partition. 
In Brij Narain Rai v. Mangla Prasad 
Rai (5) the: Privy Council make the 
following observations. After observing 
that while on the one hand sons acquire 
right in the joint family property by birth 
and on the other hand the father could bind 
the sons’ shares also in the joint family pro- 
perty, their Lordships state at page 101; 
‘tis more than apparent how in practice - 
these two priuciples may clash ........ iot 
is probably bootless to speculate as to how 
these seemingly conflicting principles were 
allowed to develope;" and finally say as 
. follows at page 102*; “In such a matter as 
the present, it ig above all things necessary 
estare decisis not to unsettle what has been. 
settled by a long course of decisions,” The 
course of decisions in this Presidency 
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as stated already is in favour of the 
view taken in Ramachandra Jagannatha 
Rao v. Viswesam (2), There is also tha 
following statement in s. 271 of “A Manual 
of Hindu Law as prevailing in the 
Presidency of Madras" by:T. L. Strange : 
(formerly a Judge of this Court). “Section 
271. In making partition, debts and other 
charges on the property are to’ be provided 
for (I. 191,192). This may be done by divi- 
sion of the liabilities among the co-heirs 
(ii 283 : O), or by special allotment of pro- 
perty to meat the demand as when provision 
of maintenance is in question. The cres 
ditors, however, would not be debarred 
by such partition or arrangement from 
pursuing the whole property." The re- 
ference to (I, 191, 192) is to the learned 
author's father's Hindu Law, i. e, Sir 
Thomas Strange's Hindu Law, Vol. J, pages 
19h and 192. See aleo Koduru Venkureddi 
v. Magunta Venkureddi (1). 


Thus on the ground of staré decisis above: 
the decision in Ramachandra Jagnnatha 
Rao v. Viswesam (2) (which followed the 
previous decisions of this Oourt) should, I 
think, be followed, in preference to the 
decision in Kurri Venkata Reddi v. 
Cheiluri Satyanarayanamurthy (4). 


Oa principle also I think we should come 
to the same conclusion. If the creditor had 
the right to proceed against the whole of 
the joint family property for satisfying his 
debt, which was incurred by the father 
when he was undivided with his sons? itis ` 
difficult to see on what principle the creditor 
would lose that right simply because sube 
sequently the father and the sons effected 
partition among themselves. If the pro- 
perty passed out of the family and into the 
haudsofbona fide purchasers for value, ther 
the creditor who holds no charge on any 
specific property of the family would notin 
equity ba allowed to proceed against the 
property in the hands of such bona fide 
purchasers. But that principle weuld ‘not 
apply when the property remains in the 
possession of the members of the family 
namely, the sons—after partition. The 
circumstances that the partition arrangement 
was arrived at ‘bona fide does not really 
matter, so far as the family creditorsare cole 
cerned we are not noyy concerned with the 
question whether a partition arrangement 
under which no due provision is made for 
the discharge of such family debts incurred 
by the father could be upheld as in fact a 
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bone fide one; but proceeding on the as- 
sumption (as we have to do to answer the 


present reference before the Full Bench) 
that the partition was a bona fide one, it 


.Beems to me that such a creditor is entitled 


by taking proper proceedings to make the 
family property allofted to the sons, also 
liable for his-debt which was incurred by 
the father before partition and which is not 
of an illegal or immoral nature. 

On reference to modern text-book writers 
on Hindu Law I find that the following 
learned authors take the view that family 
property allotted to the son on a partition 


Gould be proceeded against by a creditor 


for pre-partition debt incurred by the father 
when the same was not incurred forillegal 
or immoral purposes. See Golapchander 
Sarkar Sastri's Hindu Law, Fifth Edition, 
page 348; Ghose’s Hindu Law, Volume J, 
page 520; Mulla's Hindu Law, Fifth Edi- 
tion,{page 299; Gour'sHindu Code, para- 
graph 118, page 595. Imay quote one 
passage from Sarkar Sastri's book as ex- 
pressing the learned author's opinion on the 


point under discussion: “It would seem. 


that partition is the only remedy by which 
a gon may now protect his interest from the 
liability of paying off the debts of an ex- 
travagant father, but this would apply only 
to debts incurred after the partition.” 


We have not been referred to any definite . 


pronotincement by their Lordships of the 
Privy Oouncil on the point now under con- 
Bideratéon. Mr. T. M. 
the learned Vakil for the appellants, strongly 
relied upon certain passages occurring in 
some of the Privy Council cases as indicat- 
ing their Lordships’ opinion that the exist- 
&noe of an undivided estate was a condition 


fecedent to entitle such a creditor to en- ` 


orce the pious obligation of the sons to pay 
their father's debts. Suraj Bansi Koer v. 
Sheo Persaud Singh (18, Nanomi Babuasin 
y, Modhun Mohun (19) and Brij Narain Rai 


.v, Mangla Prasad Rai (5). After giving my 


most careful consideration to the judgments 


in the above cases, I am not able to accept - 


this argument. No doubt, thereis reference 
to “joint estate" [Nanomi Babuasin Ve 


Modhun Mohun (19)] “family and undivided - 


estate" (Brij Narain Rat v. Mangla Prasad 


6 1. A. 88: 4 Sar. P.O. J. 1; 
L. R. 226; 2 Shome L, R. 242; 


„1; 10 Ind, Jur, 151; 4 
8) 610 (P, D.) 
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cil. Butthe Privy Council had not to decide 
the present question at all*nor is there even 
a reasonable indication that their Lordships 
were considering the question which arises 
for decisionin the present reference. In all 


these cases, the father and the sons were (if | 


I am not mistaken) undivided, and con- 
sequently the use oí the expressions “joint 
estate,"—'"family and undivided estate,"— 
was natural. Ifthere be a definite dictum 
of the Privy Council on this point, then, 
no doubt, the same would be entitled to the 
highest respect and I would be jusified 
(and in fact bound) in deciding in accord- 
ance withthe same. But as matters stand, 
I do not feel that I am entitled to take the 
above expressions occurring in the judg- 
ments of the Privy Council asin any way 
indicating their Lordships’ opinion on the 


. present question, much less as concluding 


the matter, so as to overrule the decisions of 
this Court mentioned before, 

On the question as to what is the proper 
procedure to be followed by the creditor in 
such cases, cases have laid down that the 
effect of partition is to takeaway from the 
father the right to represent the sons, whe- 
therin Court or outside. Though by reason 
of his position at the time of incurring the 
debt he had the right to make the debt bind- 
ing on the sons’ shares also of the family 
property, he loses the right to represent the 
sons after partition, The creditor who 


wants, after partition, to make the family . 


property allotted to the sons also liable 
for his debt should make the sons 
also parties to his suit, By obtaining 
a decree against the father only, the 
creditor could not execute the decree 
against the properties allotted to the eons, 


or could the father, after partition, morte . 


gage or sell the property allotted to the 
sons even though it be in connection with 


a. pre-partition debt incurred by him,- 
With reference to any debt incurred by: 


the father after partition, it goes without 


Saying that. neither the father nor the. 
creditor could in any way make the pro». 


perties allotted to the sons liable. I may 


mention by way of analogy the case of. 


Malabar Tarwad. A simple money-debt 


incurred by the kartiavan for tarwad. 


purposes would be binding on the tarwad 
properties in the sense that the creditor 
could get satisfaction of his decree by 
proceedings against those properties; but 
suppesing the |karnavam whe Gontracted 
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the simple debt was removed from karna- 
tanship by deereg of Court or otherwise, 
then it could not be pretended that the 
Creditor could by obtaining a decree only 
against the executant of that bond—the 
Quandum karnavan-and ignoring the 
present karnavan, execute that decree 
against the tarwad properties, By reason 
of his removal from karnavanship, the 
Quandum karnavan lost his right to repre- 
sent the corporation called the tarwad. 
Similarly a Hindu father after partition 
would cease to represent the Quandum cor- 
poration of the joint Hindu family. Credi- 
tors should in such cases make the other 
members also parties, in case the proper- 
ties allotted to them at the partition 
are also sought to be procesded against 
to satisfy the decree, That isa matter of 
procedure. 

.On principle, it seems to me that a 
simple money-debt incurred by a joint. 
family manager for purposes binding on 
the joint family, which a creditor of a 
family could enforce payment of by proper 
Proceedings against all the family pros. 
perties does not cease to be so enforeg» 
able simply because a partition has sube 
Bequently been effected among the meme 
bere of the joint family, The same rulé, 
it seems to me, would apply to the case 
of a simple. money-debt contracted by 
an undivided Hindu father (not proved 
by the sons to have been incurred for 
immoral or illegal purposes) when a parti- 
tion takes place between the father and 
the sons, 

Hindu Law texts prescribe that debts 
of the father should be paid at the time 
of the partition and only what is left 
should be divided. No doubt ordinarily 
& partition of the estate was not contem- 
plated during the father’s lifetime. But 
whenever it took place, the texts seem to 
berclear that the debts of the father should 
be paid and only what is left be divided, 
Bee Smrithi Chandrika, Ohap. II, s. II, 
para. 23 (Page 228 of Setlur's Tanslation 
—Volume 1). See also page 342 of Ghose's 
Hindu Law, Volume II— Edition of 1917. 

_, 26 seema to me that the answer to be 
iyən to the question now referred to 
the Full Bench has already been furnish-, 
sd by the learned Judge, Sir V. Bhashyam 
Ayyangar, J., in the course of the argu- 
ment in Rdmachandra Padayachi v. Kon- 
dayya Chetti (7), After distinguishing the 
decision in Krishnasami Konan v, hama. 
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sami Aiyar (6) ‘on the ground that “there 
the suit was brought by the creuitor 
against the father alone after, partition, 
and in execution property which fell to, 
the son’s share was attempted to be taken,” - 
—the learned Judge is reported to have 
wound up the discussion by saying that 
if the son had been made a to-defendant, 
the property which had fallen to his shore 
would have been liable.” (The italics are 
mine). This shows how the law was under= 
stood in this Presidency in 1901. I ree 
spectfully agree with the opinion of the 
learned Judge and it seems to me that 
it furnishes the answer to the question 
referred to the Full Bench. 

For the above reasons I would answer 
the question referred to the Full Bench in 
the affirmative, 


V. Ns Y. Answered in the affirmative, 


NAGPUR JUDICIAL GOMMIS- 
SIONER’S COURT. 
First CiviL ApPEAL No.7 or 1927, 
February 22,1928. 

Present: —Mr. Hallifax, A. J. O., and 
Mr. Ghulam Mohiuddin, A. J. C." 
Kuar PRATAP SINGH—PEAINTIFF— 
APPELLANT 


versus 
Seth NANHELAL AND OTRESS— 
DerenDanTs— RESPONDENTS. 

Court Fees Act (VII eof 1870), Sch. If, Art, 17° 
tii)—Declaration to prevent impending — sale— 
ourt-fees payable. : 

The Court-fee payable in suit for a decreein the 
form of a declaration that will prevent the holder 
of an inalienable estate from alienating it is ad 
valorem on the market value ofsuch property, though 
it willbe ten rupees only ifthe declaration sought 
for is that after the death of the present holder, the 
alienation will be ineffective as against the plaintiff, 

First appeal against a decree of the Court 
of the Additional District Judge, Hoshange« 
abad, dated the 11th November, 1:25, in Civil 
Buit No. 29 of 1926. ; 

Messrs. 9. B. Gokhale and K. K. Gandhe, . 
for the Appellant, 

Mr. N. G. Bose, R. B., for the Respondents, 

jUDGMEN'T.—Strinped of all supera 
fuities the plaintiffs case is that he is the 


negi heir to en, inalienable estate which the . 
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present holder is about to sell for Re. 40,000 
and he praysfor a decree, in the form of 
a declaration, that shal] prevent him from 
doing so. What right he has to prevent 
. the present holder from alienating the 
estate for the terms of his own life is not 
apparent, nor, if he had the right, does it 
. appear how he could enforce it in a suit 
to which the present holder is nct a party; 
itis admitted that a lease of the whole 
estate granted by him for that period 
would be perfectly valid, and it would. 
seem that the utmost the plaintiff could 
claim with any hope of success is a declara- 
tion-thatafter the death of the present 
holder the sale will be ineffective against 
the next heir, whoever he may be. The 
Gourt-fee payable on a plaint with such a 
claim would, of course, be the fixed fee of 
ten rupees, agin the many similar suits by 
reversioners against Hindu widows, But 
the claim here is much more; it is that the 
present holder of the ertate shall be pre- 
vented from alienating even for the term 
of his own life,a claim which that present 
holder would dcubtless supportifhe were 
made a party to the suit, as tbe considera- 
tion has already been paid and he is being 
forced to sell. Asthe amount for which it 
is pores to sell the property is Rs. 40,0C0 
it ib beyond doubt that the Courtefee pay- 
able is the advalorem fee on that sui. 
The appeal will accordingly be dismissed 
and theappellant must pay the costs of both 
parties, The Pleader’s fee in this Court 
will be fifty rupees, 


GBD, Appeal dismissed, 


menaced 


LAHORE HIGH COURT. 
First Civiu ArPEaL No. 692 or 1927. 
February 29, 1928, 
Present :—Mt, Justice Tek Chand 
, and Mr, Justice Bhide. 
. DIAL SINGH—P taint fF—APPELLANT 


versue 
GURDWARA BRI AKAL TAKET, 

| AMRITBAR—DEFËNDANT=—RESPONDENT. - 

Sikh Gurdwaras Act (VIII of 1025) es. 2 
U) (iv) 6—"Hereditary office,” definition of—"Pre- 
gumptive successor," meaning of—Interpretation of 
Statutes, canone regarding, 
"The definition of ‘hereditary office’ in s. 2 (4) (iv) of 
the Sikh Gurdwaras Act,1025,does not contemplate 
that the office should have devolved on the applicant 
himself according to,hereditary right or by no- 
mination but that the office should have de> 
volved on the person wha wae holding it ọn the 
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lst day of January, 1920, ‘whether he be the appli- 
cant himself or his ancestor or Guru’ by hereditary - 
right or by nomination. [p. 166, col 2.] 

The expression ‘presumptive successor’ has been 
given a peculiar meaning in the Sikh Gurdwaras 
Act. Although in common legal parlance an ‘heir 
presumptive’ or a ‘presumptive successor’ iS & 
person who, if the ancestor should die immediately, 
would be his heir, but whose right to the in-, 
heritance may be defeated by the birth of a near 
relation or by some other contingency this is 
not the sense in which this expression is used 
in the Act. The expression as used in the Act 
includes a person next in succession who, but for 
the unlawful dispossession of the last incumbent and 
the declaration of the Gurdwara asa Sikh Gurdwara 
under the Act would have succeeded to the office 
on the death of the last incumbent. [p. 167, col. 1.] 

When awordor phrase is defined as having a 
particular meaning in an enactment, it is that 
meaning and that meaning alone, which must be 
given to it, in interpreting a section of the Act ` 
uiai there be anything repugnant in the context. 
ibid. 

A construction which leads to an anomaly can be 
given effect to only if the wòrds of the Statute . 
are clear and unambiguous and admit of no other 
interpretation. [p. 167, col. 2.] E 

First appeal from an order of the Sikh 
Gurdwaras Tribunal,{Lahore, consisting of. 
Mr. Justice Coldatream, Sardar Kharak 
Singh and Rai Bahadur Munna Lal, dated 
the 16th December, 1926, 

. Mr. Sardha Ram, for the Appellant. 
. Messrs. Bhagat Singh and Man Singh, for. 


the Respondent. - ; 


JUDGMENT. 

Ték Chand, J.—This is en appeal’ 
under s. 44 of the Sikh Gurdwaras Act 
(VIII of 1925) preferred by one Dial Singh 
against the order ofthe Sikh Gurdwaras 
Tribunal rejecting his claim for compensas 
tion on the preliminary ground that he had 
no locus standito apply undere. 6 of the 
Act. 

The relevant facts are, that by Notificas 
tion No. 892, dated the 28th of April, 1926, 
the Punjab Government, acting under the 
provisions of sub-s. (2) of s.3 of the 
Sikh Gurdwaras Act, declared Akal Takht 
Sahib (Akal Bunga) as a “Sikh Gurdwara" 
and this Notification was published in tha 
Punjab Gazette of the 80th of April, 1926, 
On the 28rd of July, 1926, the appellant, 
Dial Singh, presented to the Punjab Gove 
ernment through the Secretary, Transferred 
Department, a petition under s. 6 alleg- 
ing that from the time of the Mughal 
‘Emperors his ancestors had held the office 
of Manager and Lambardar of Sri Akal 
Takht Sahib and had been enjoying the 
offerings and emoluments connected theres 
with, that thesaid office had descended 
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in the family from. father to son, that in 
1920 he (applicait) was unlawfully and 
illegally removed from the office by the 
Akalis and the possession of the Gurdwara 
passed into the hands ofthe Shromani 
.Gurdwara Prabandhak Committee, that by 
such unlawful removal the appellant had 
suffered pecuniary loss to a very large 
extent for which he was entitled to be 
compensated unders. 6 of the Ast, and 
that he assessed the amount of compensa- 
tion at Re. 1,52,762.8. 4 
P On the application coming up for hear- 
ing before the Tribunal on the 16th of 
December, 1926, the appellant's Counsel 
made a statement modifying the averments 
in the application in several material par- 
ticulars. He stated that it was not the 
appellant but his father, Sundar Singh, 
who had been forcibly removed by the 
Akalis, that the alleged removal took place 
in 1922 and not in 1920 as stated in the 
application and that Sundar Singh had 
died on the 7th April, 1926. On these 
allegations Counsel claimed that the apr 
plicant Dial Singh was entitled to apply 
for compensation under s. 6, beinga “past 
hereditary .Office-holder " as well as a 
presumptive successor.” He later on took 
up the somewhat inconsistent position that 
his client could also apply asa “present 
hereditary office-holder.” The respondent 
does not seem to have objected to the ap- 
plicant modifying his allegations in the 
manner above-mentioned, and the Tribunal 
proceeded to decide forthwith, whether on 
the case as put forward before it by Counsel, 
the applicant had a locus standi to claim 
compensation under s. 6. The President 
and the two members were agreed that 
the applicant was neither a''past" nor a 
present hereditary office-holder” ‘as 
defined in the Act, but they differed on 
the question whether on the allegations 
made by him, hs was a “presumptive suc- 
cessor to such office-holder. Mr. Kharak 
Singh held that as the applicant's father 
had died before the date on which the 
application was made, he was not “ a pre- 
sumptive suecegsor" but was “an actual 


heir“ and, therefore, not entitled to apply . 


under s. 6. Mr. Munna Lal concurred with 
his learned colleague in this view and alsb 
exprassed the opinion that the office to 
which the applicant lays claim could not 
be called a “ hereditary office " within the 
meaniag of that expression as used in the 
Act, “because, it did not develve upon 
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him before the Ist day of January, 1920; 
when his father wàs himself admittedly 
alive.” The President, Coldstream, J., held, 
on the other hand, that, assuming the 
statement of facts as given by the appli- 
eant's Counge] on the 16th December, 1926, 
to be correct, the applicant was a ‘‘presump-~ 
tiva suecessor" to a‘ past hereditary office- 
older" and as such had a locus standi 
to apply under s. 6. He, therefore, records 
ed the opinion that the case should be 
proceeded with and theapplicant's allegas 
tions enquired into on the merits. In aay 
cordance with the opinion of the majority 
of the Tribunal the application was, howe 
ever, dismissed in limine. | 
At the hearing of the appeal Mr. Man 
Singh, on behalf ofthe respondent, raised, 
the objection that the appellant should be 
confined to the claim as laid iu his applica- 
tion of ithe 23rd of July, 1926, and that 
he should not be allowed to argue on tha 
basis of the position taken up in the oral 
statement made before the Tribunal on the 
16th December, 1926. There is no doubt 
that the allegations in the application 
materially differed from those subsequent 
ly made, inasmuch as the appellant 
originally alleged that it was he himself 
who had been unlawfully removed by tha 
Akalis in 1920 whereas later on he stated 
that it was his father who was so remove 
and that the removal took place in 1929 
and not in 1920. It would have. been 
much more satisfactory if, on the 16th 
December, 1826, when the appellant wanted 
to modify the allegations in the original 
application, he had been directed to pre- 
sent an amended application or to file a 
better and further statement as provided 
for in the Civil Pfocedure Code. If tha 
respondent objected to the proposed amende 
ment his objections should have been 
noted on the record, and a formal deci« 
sion given. It is clear, however, that though 
this was not done, the Tribunal allowed 
the case to proceed on the basis of the 
allegations made in the statements, dated 
the 16th of December, 1926, and there is no 
doubt that the .decision of the President 
and the members was given on those allega- 
tions, Under O. VI,r. 17, Civil Proceduxs 
Code, the provisionssof which apply to the 
trial of cases before tha Sikh Gurdwaras 
Tribunal, it was competent to the Tribunal 
to allow a party to aker or amend hig 
pleadings in such manner and on such 
terms as it thought just and this altera- 


100 
tof or amendment could De made at any 
tage of the proceedings. By adopting the 
course it did, the Tribunal must be pre- 
sumed to have acted under this rule and 
to have allowed.the amendment. The 
preliminary objection must, therefore, be 
overruled and the locus standi of the appel- 
lant determińed onthe allegations as put 
forward before tbe Tribunal on the 17th of 
December, 1926 

Before us it was very fairly and pro- 
perly coneeded by Mr, Sardha Ram for 
the appellant that as his client never 
held the “office” himself, he could not 
claim as a “past” or a "present here- 
ditary offics-holder" as defined in the Act 
and that he was unable to support the case 
on these grounds. He, however, sirenu- 
ously argued that on the ease as put forward 
. before the Tribunal, the appellant is a 
“presumptive successor” to a “past here- 
ditary office-holder" and as such entitled 
to apply for compensation under s, 6. 

Now inorder to bring his claim within 
s. 6 the applicant must allege and establish 

"(g) that the Sri Akal Takhatis a Sikh 
Gurdwara in respect of which a notification 
has been published under the provisions of 
gubeg, (2) of s. 3 of the Aet declaring it 
to be a Sikh Gurdwara; 

(b) thatia this Gurdwara there was a 
“hereditary office,” 

(c) that this office was held by his father 
Sundar Singh on the Ist January, 1920, 
by hereditary right; 

(d) that Sundar Singh was unlawfully 
removed from the office after the first day 
of January, 1920, and before the date of 
the publication of the notification mention- 
ed in (a) above; 

(e) that the applicaat is the “presump- 
tive successor” to Sundar Singh in the 
aforesaid office; and 

(f) that he has suffered or will suffer 
pecuniary loss in consequence of Sri Akal 
Takht having been declared to be aSikh 
Gurdwara.” 

There is no dispute as to (a), it being 
admitted that the required notification in 
respect of this Gurdwara hes been pro- 
perly issued by the Lo&al Government. 
For the respondent it is also conceded that 
fhe allegations made by the applicant 
eover (c), (d) and (f). But itis contended 
ihat the offiee to which the applieant lays 
elaim is not a “hereditary office" within 
the meaning of the Act and that on 
the date when he presented the applica- 
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tion he was not a “presumptive successor" 
to a “past hereditary  office-holder." 
It is accordingly argued that (b) and (e) 
are not satisfied and consequently the appli- 
cant had no locus standi to file the applix 
cation. In support of the first of these 
contentions the respondent's learned Couns, 
sel bas relied upon the opinion recorded 
by Mr. Munna Lal that this office “eane 
not be said to be a hereditary office because 
it did not devolve upon him (applicant) 
before the lst day of January, 20, when 
his father himself was admittedly alive" 
In my opinion this contention is unsound 
and is based on a misreading of the dts 
finition of "hereditary office" in 8.2/4) (iv) 
of the Act, according to which “hereditary 
office" is an office the succession to which 
before the lst day of January, 1920, de- 
volved according to “hereditary right or 
by nomination by the office-holder for the 
time being.” This doses not contemplate 
that the office should have devolved on 
the applicant himself according to here- 
ditary right or by nomination, as afore- 
said; but what it means is that the office 
should have devolved onthe person who 
was holding it on the let day of January. 
1920, (whether he be the applicant himself 
or his ancestor or Guru) by hereditary 
right or by nomination. The wording of 
el. (iv) of s. 2(4) is plain and explicit 
and cannot possibly bear the interpretation 
Bought to be put on it by the respondent. 
The allegation on behalf of the plaintiff 
is that his ancestors held the office of a 
Manager and Lambardar of Sri Akal Lakht 
from the time of the Mughal Emperor, 
that succession has all along devolved in 
the male line from father to son and that 
on the 1st day of January, 1920, his father 
Sundar Singh was the holder of this office. 
If he succeeds in proving these allegations 
there can beno doubt whatever that Sun- 
dar Singh was a “hereditary office-holdez" 
as defined in the Act. ' 

The next question: to be ‘decided is 
whether the applicant is a “presumptive 
successor” to Sundar Singh who was ex 
hypothesi a “past hereditary office-holder." 
The expression ‘presumptive successor’ is 
thus defined in s. 2 (7):— . 

“Presumptive successor’ where the succes- 
Sion to the office devolves aceording to 
hereditary right, means the person next in 
succession to a hereditary office-holder, or, 
where the succession to the office. devolves 
by nomination, made by the hereditary 
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offios-holder for the time being, means 
Buy chela so nominated before the Ist 
day of December, 1994,", Now there can 
bs no doubt that if the allegations of 
fact made by the applicant are correct, he 
is the person next in suacession to his father 
Sundar Singh, and, but for the alleged 
unlawful dispossession of Sundar Singh 
gnd the declaration of Sri Akal Takht as 
& Sikh Gurdwara under the Act, he would 
have succeeded to the office on Sundar 
Singh's death, He is, therefore, clearly 
B “presumptive successor" toa “past here- 
ditary offce-holder" as defined in the Act 
aad as such entitled to apply for com- 
pensation under s.6. The majority of the 
Tribunal seems to think, that as on the 
date on which the application was made 
Sundar Singh had died, and succession had 
Opened out the applicant had stepped into 
the shoes ofhis deceased father, and could 
no longer be regarded as a “presumptive 
successor”, but had become an “actual heir," 
This argument is, however, fallacious and 
loses sight of the fact that the expression 
“presumptive successor” has been given a 
peculiar meaning in the Act. It is, no doubt, 
true that ia common legal parlance an “heir 
presumptive” or a “presumptive successor" 
is a person, who, if the ancestor should die 
immediately, would be his heir, but whose 
right to the inheritance may be defeated by 
the birth of a near relation or by some 
other contingency (Wharton's Law Lexicon). 
But as pointed out already this is not the 
bense in which this expression is used in 
the Act. When a word or phrase is defined 
as having a particular meaning in an 
enactment, it is that meaning and that 
meaning alone, which must be given to it, 
in iaterpreting a section of the Act, unless 
there be anything repugnant in the con- 
text. Nosuch repugnancy is pointed out 
in this case. 

it is clear that.the view taken by the 
majority of the Tribunal is supported nei- 
ther by the plain and explicit phraseology 
used in s, 6, nor by the general scheme of 
the Act. Indeed, it seems tome that the 
interpretation of s. 6, which has commend- 
ed itself to thefn, will lead to startling 
results. According to that interpretation, 
if Sundar Singh had been alive on the date 
on which the application was made, he and 
his son (appellant) would both have had the 
concurrent right to apply for compensation 
the former as a “past hereditary office-holder" 
end the latter as his “presumptive succes- 
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cor" But as Sundar Singh died in*the 
interval between the date on which tha 
Act cameinto force and that on which the 
Notification under s. 3 (2) was issued, entitl- 
ing him to apply for compensation, his death 
had the effect of-not only putting an end 
to his own right to apply but also of depriv- 
ing hisson of theright whith the latter 
formerly possessed to claim compensation. 
A construction, which leads to such an 
anomaly can be given effect to only if the 
words of the Statute are clear and unam-~ 
biguous and admit of no other interpretation, 
The members of the Tribunal do not state 
that this isso, and the respondent's learned 
Counsel has not been able to urge any valid 
ground to support this construction. 

I have no doubt that if the allegations of 


fact, madeby theappellant be, on enquiry, . 


found to be correct, he would be a “presump~ 
tive successor” to a "past hereditary office~ 
holder" and as such entitled to be com- 
pensated under s, 6. He must, therefore, 
be given an opportunity to substantiate 
these allegations. 

I would accordingly hold that the con- 
clusion arrived at by the majority of the 
Tribunal (Messrs. Kharak Singh and Munna 
Lal) cannot be sustained, and upholding the 
view taken by the President (Coldstream, J.) 
I would accept the appeal, set aside the 
order of the Tribunal and remit the case 
to it for decision in accordance with law. 
The Court-fee on appeal shall be refunded 
and other costs shall be costs in the cause, 

Bhide, J.—1 agree. 


R. L, Appeal allowed, 


c———À— 


MADRAS KIGH COURT. 
APPBAL AGAINST APPELLATE ORDER No.133 


oF 1927 
AND 
Orvit Reviston PETITION No. 937 or 1927. 
January 20, 1928. . 


Present:—Mr. Justice Ramesam and 
Mr. Justice Devadoss. 
RAMATHAI ANNI—APPSLLANT 
IN APPRAL No. 133 oF 1927 AND PETITIONER 
iN PETITION No. 937 or 1927 
8 versus 
K. KANNIAPPA MUDALIAR AND 
ANOTHER—RESPONDENTS IN Bota. 
Provincial Insolvency Act (V of 1920), s. 17— 
Application for adjudication of debtor as insolvent— 
Death of debtor—Adjudicatio#®, power of Court to 


make. INE 
Under s, 17, Provincial Insolvency Act, where a 
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Hebtor against whom a petition for adjudication as 
insolvent has been presented dies before the 
passing of the order, it is still competent to the 
Court to adjudge him an insolvent and continue 
the proceedings. [p. 169, col. 2.] 

Section 17 of ths Provincial Insolvency Act 
applies to a case of a debtor dying before the order 
pf adjudication whether the petition for adjudication 
was presented by a creditor or by the debtor. [p. 
171, col. 1.] 


Appeal! against an order of the District 
Court, Tinnevelly, dated the 21st of March, 
1927, in ©. M. A. No. £5 of 1925, pre- 
ferred against that of the Court of the Bub- 
ordinate Judge, Tinnevelly, dated the 22nd 
August, 1925, and made in I.P. No. ly of 
1924, and in I. A. No. 1612 of 1924in the 
said I. P. No. 19 of 1924 and Petition under 
B. 75, Act V of 1920, praying the High 
Court to revise the order of the District 
Court, Tinnevelly, dated the 21st of 
March, 1927, in O. M. A. No95 of 1925, 
preferred against that of the Courtof the 
Subordinate Judge, Tinnevelly, dated the 
22nd August, 1925, and made in I. P. No. 19 
of 1924. 

Messrs. K. V. Krishnaswami Aiyar and 
T. S. Vaidyanatha Aiyar, for the Appellant. 

Messrs, B. Sitarama Rao, S. R, Muthu- 
swami Aiyar, R. Krishnaswami Aiyangar 
and M. S, Ratnasabapathi Mudaliar, for the 
Respondents. 

JUDGMENT, 

Devadoss, J.—This appeal arises out 
of an application of a creditor to adjudge 
a pewon an insolvent. The facts are, one 
Vedamurthi | Mudaliar, a well-to-do land- 
owner of Melavasal in the Tinnevelly Dis- 
trict, was the Karaswan of two chits to which 
the lst respondent was a subscriber, He 
drew the prizesbut was not paid the prize 
amount excepting a small portion, Veda- 
murthi Mudaliar became heavily involved 
in debt and became unable to pay the 
amount due to the lst respondent and on 
24th January, 1922, he filed an application 
under the Provincial Insolvency Act for 
adjudging Vedamurthi Mudaliar an in- 
solvent alleging various acts of fraudulent 
preferences and fraudulent alienations, par- 
tieularly one in favour of a relation, Muthu 
Kamakshiappa Mudaliar; for Rs, 48,000. 
Vedamurthi Mudaliar contested the peti- 
etion on. various grounds, the main grounds 
being» that the lst respondent was nota 
creditor and that nothing was due to him 
in respect of the chit transaction, that he. 
had notcommitted any act of bankruptoy. 
that the alienation in favour of Muthu 

. Kamakshiappa Mudaliar was bona fide 
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and for valuable consideration, that he was 
not in insolvent circumstances and that 
he was able to pay his debts. He died 
in August, 1924, before his adjudication. 
The lst respondent applied to the Sub- 
Court of Tinnevelly to bring on record the . 
widow of Vedamurthi Mudaliar as his 
legal representative and hear his petition 
on the merits. The Subordinate Judge 
overruling the objection of the widow made 
hera party to the petition and adjudicated 
Vedamurthi Mudaliar an  insolvent. On 
appeal the District Judge of Tinnevelly 
confirmed the order of the Subordinate 
Judge. The widow has preferred this 
appeal, 

Mr. K. V. Krishnaswami Aiyar who 
appears for the appellant raised three cons 
tentions against the order of the District 
Judge:— 

l. Ifa person against whom a petition 
for adjudication as aninsolventis presented 
dies before the passing of the order of 
adjudication, no adjudication order can 
be passed against him or his estate; 

2. There wasno good petitioning cre- 
ditor's debt on which an application for 
adjudication could be founded and 

3, Vedamurthi Mudaliar did not commit 
anact of bankruptcy, or in other words, 
there was no available act of bankruptcy 
which could be the foundation of a peti- 
tion for adjudication. 

Point. No. 1. The argument of Mr. Krishna- 
swami Aiyar is that a person in order to be 
adjudged an insolvent must be alive and 
that there isno provision in the Provincial 
Insolvency Act for passing an adjudication 
order against the estate of a deceased 
person, and he relies upon the wording of 
s. 7 as supporting his contention. The 
lastclause of the first paragraph of s.7 is 
“and the Court may on such petition 
make an order (hereinafter called an order 
of adjudication) adjudgidg him an insol- 
vent.” 

It is urged that the words “adjudg- 
ing him an insolvent" must be given 
its ordinary meaning and, therefore, 
after a person's death ,he cannot be. 
adjudged an insolvent and his estate 
cannot beso adjudged, for no order can 
*be passed against the estate as the Court 
can only adjudge a person an insolvent 
and not his estate. Reliance is also placed . 
upon ss, 21, 24 and 25. Section 21 refers 
io interim proceedings against the debtor, , 
8. 24 to the procedure on hearing and" 
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B, 25 to the dismissal of the petition. These 
gactions, no doubt, “provide for! the course 
to be pursued in hearing a petition for ad- 
judication. There are provisions inss, 2l 
and 24 for service of notice on the debtor 
and for his appearance and forother matters, - 
From this it is argued thatthe Provincial 
Insolvency Act can only be enforced against 
& person who is alive and not against a 
person who is dead. This argument, how- 
ever ingenious it may be, overlooks the 
plain provisions of 8.17 of the Act which 
is in the following terms: 

"Ifa debtor by or against whom an in- 
solvency petition has been presented dies, 
the proceedings in the mattershall, unless 
the Oeurt otherwise orders, be continuedso 
far as may be necessary for the realisation 
and distribution of the property of the 
debtor,” This saction provides for the case of 
a debtor who has presented an insolvency 
petition or agains? whom an insolvency peti- 
tion has been presented ‘dying during the 
pendency of the proceedings against him. 
Mr. Krishnaswami Aiyar's contention with 
regard to this section is that it only applies 
to a person who has been adjudged an in- 

' Bolvent before his death and not toa person 
dying Before theorder of adjudication is 
passed. This argument is against the 
clear terms of thesection. It applies to the 
case of a debtor by whom or against whom 
an insolvency petition has been presented 
and does not confine itself only to the case 
ofadebtor who had been adjudged an 
insolvent and who dies before the proceed= 
ings come to a termination. There isno war- 
rant for reading into the section the words 
“and adjudgedinsolvent" after the words 
“has been presented.” If the Legislature 
wanted this section to govern only the 
cases of persons adjudged as insolvents it 
could have said so in plain terms. This 
section is a re-enactment of s. 10 of -the 
Provincial Insolvency Act, III of 1907, 
witha slight modification, That section 
was in these terma:— 

“If a debtor by or against whom an in- 
solvency petition has been presented dies. 


the proceedings in the matter shall, unless 13 


the Court otherwise orders, be continued as 
if he were alive.” 

The words "as if he were alive" were* 
omitted and the words “so far as may be 
necessary for the realisation and distribu- 
tion ofthe property of the debtor" were 
introdueed in s. 17. Mr. Krishnaswami 
Aiyar argues that the Legislature made a 
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deliberate change in the law by the intro- 

duction ofthe words so far as may be 

necessary for the realisation and *distribus 

tionefthe property of the debtor" and 

whatever may bethe law under the old: 
Act, under the present’ Act a person who 

has not been adjudged iasolwent before. 
his death could not beadjudged after hia 

death even though he dies pending the 

application for adjudicating him an insol- 
vent. Theold s.10 was thesameas s. 93 

ofthe Presidency Towns Insolvency Act 

of 1909 and s. 108 of the Bankruptcy Act. 
of 1883. It was held both under tha: 
English Bankruptcy Act and the Presidency 
Towns Insolvency Act that the proceedings 
in insolvency did not come to an end if a. 
person by or against whom an insolvency 

petition was presented died before the order 
of adjudication was made. In In re Hardy, 

Hardy v. Farmer (1) it was held that the 
Court of Bankruptey had jurisdiction ta 
proceed in the bankruptcy of a person 

under s. 108 and s. 18 sub-s. (11) of the 

Bankruptcy Act notwithstanding his death, 

Chitty, J., observed: 

“T think, following the principle on which 
the Divisional Court acted, there would be 
jurisdiction in the Courtof Bankruptcy to 
proceed under the 108th section, as 
there are no circumstances in that case 
to make it unjust for the Oourt to order 
otherwise—that is, to stop the bankruptcy 
proceedings.” ° 


Mr. Krishnaswami Aiyar relied upon tha 
case of Hx parte Sharp, In re Walker (2) ` 
as laying down the law that s. 108 could 
only apply to the caseofa debtor who has 
presented an insolvency petition and not: 
toa person against whom an_ insolvency 
petition has been presented. No doubt, in 
that case Cave, J., and Grantham, J., sitting 
as a Divisional Court held that where the 
petition is presented by the debtor himself 
the adjudication could be made after his 
death. Buts. 108 is not to be confined only 
to the caseof a debtor dying after he present- 
ed the insolvenoy petition, for the wording 


"If a debtor by or against whom a 
baukruptey petition has been presented 


There is no warrant for overlookifg the” 
clear words “or against whom” as if they 


(1) (1896) 1 Ch. 904; 65 L. J. Ch. 461; 74 L. T. 408; 
W. R. 503; 3 Manson 150. 
(2) (1886) 34 W. R. 550; 54 L. T. 682; 3 Morrell 69, 
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had no meaning. With regard to Ez parte 
Sharp, In ve Walker (2)and In re Easy 
(3) Chitty, J., observed: 

“Those decisions show that the construc- 
tion put upon the 108th sectionisa general 
one, and I am not able to find any. ground 
upon which it ‘would be reasonable, 
in my opinion, to say that the pro- 
visions of that section are not applicable 
to sub-s. 11 of s. 18". See also In ve 
Walker (4), there was some difficulty felt 
asto aerviceof notice after the debtor's death 
Rule 156 (a) of the Bankruptcy Rules was 
framed in order to give power to the Court to 
order substituted service in the ease of death 
or incases where notice could notbe served 
on the debtor. The portion of rule that ig 
relevant for the present purpose is asfollows: 

« or that for any other 
cause prompt personal service cannot be 
affected, it may order substituted service 
to be made by delivery of the petition to 
some adult inmate at his usual or last 
known residence or place of business, or 
by registered letter, or in such other 
manneras the Court may direct, and that 
guch petition shall then be deemed to 
have been duly served on the debtor." 

Rule7 of the Madras Provincial Rules 
framed under the Provincial Insolvency Act 
puts the matter beyond doubt: “If 2 
debtor against whom an insolveney peti- 
tion has been admitted dies before the 
hearing of the petition, the Jourt may 
orde» that notice of the order fixing 
the date for hearing the petition 
shall be served onhis legal representa- 
tiveor on such other person as the Court 
may think * in the manner provided for 

vice of summons. 
ka the old Indian Insolvency Act there 
was no specific provisibn for continuing the 
proceedings on the insolvent 8 death before 
adjudication, notwithstanding that the 
proceedings were continued against the 
debtor. This defect has now been remedied 
by s. 93 of the Presidency Towns Insolvency 
Aot, f 
The words "eo far as may be necessary 
for the realisation and distribution of the 
property of the debtor" were enacted in the 
plaee of the words “as if he were alive". 
én order to obviate any objection that may 
be put forward to the continuation of the 


(3) (1886) 19 Q. B. D. 538; 56 L. J. Q. B. 624; 35 W. 


; 4 Morrell 281. 
RD (1886) 31 Morrell 69; 54 L. T. 682; 34 W., R. 550. 
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proceedings by reason of some ofthe pro- 
visions contained in the Provincial 


Insolvency Act, such as those ins. 43 with 
regard to the application for discharge. 
The latter portion of the first paragraph of 
8. 43 is, aee senyawa esee slt tho debtor 
doesnot apply for an order of discharge 
within the period apecifled by the Court, 
the order of adjudication shall be aunulled, 
and the provisions of s. 37 shall apply 
accordingly.” : 

A deceased person cannot apply for 
discharge, If the words “as if he were 
alive" werein s.43 it might be contended 
that no application having been made 
within the time fixed by the Court for dis- 
charge the adjudication should be annulled; 
there are other provisions in the Act with 
regard to the conduct of the insolvent. In 
order to obviate any difficulty that might 
arise in continuing the proceedings by 
reason of these provisions the words above« 
mentioned were enacted. All that is neces- 
sary afterthe 'insolvent's death is to see 
that the assets of the insolvent are realised 
gnd distributed among the ereditors, The 
Oourt is notinterested after the insolvent's 
death in consideringhis conduct except inso 
far as applications for setting aside fraudu- 


_lent preferences and fraudulent alienations 


are concerned. The words "so far as may 
be necessary” etc., make the meaning of 
the section (17) clear, namely, that after the 
debtor's death the proceedings in insolven- 
cy do not come to an end whether he had 
been adjudicated as an insolvent before his 
death or not. 

It is not disputed that if the adjudication . 
had been made before the debtor’s death 
the proceedings could be continued 
against the estate, and the objection that 
it cannot be continued if he had died 
before adjudication is on the face of s. 17 
untenable. 

A-further argument was urged that the 
Presidency Towns Insolvency Act makes 
provision for the administration of the. 
estate of a person dying ininsolventcircum- 
stances and there is no corresponding : 
provision in the Provincial Insolvency Act. 
It is, no doubt, true that unders. 108 of the 
Presidency Towns Insolvency Act the estate 
of a person dying in insolvent circum- 
stances could be administered in insolvency 
on the application of acreditor whose 
debt would have been sufficient to 
support the insolvency petition against 
the debtor had he been alive. But the 
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absensa of this provision in the Provincial 
Tasolvensy Ast doas not lend support to 
thecontention af the appellant that if the 
debtor dies before the adjudication. order 
the proceedings against him under the 
Insolveney Act cannot be procseded with. 

Itis further urged that no order of 
adjudication could ba passed buat the 
proceedings may bs continued for the 
purpose of paying the creditors. This 
argument overlooks the fact that the 
assets of the insolvent could not be realised 
unless his estate is vested in the Official 
Receiver forno person could sell what is 
not vested in him, and the property ofan 
insolvent vests in the Court only 
on adjudication under the Provincial 
Insolvency Act, and the Court by an 
order vests the property in the Official 
Receiver. If there is no vesting of 
the property in the Court or in the 
Official Receiver; how could the Court 
or Receiver proceed to realise the insol- 
vent's assets ? Theorderof adjudication 
is, therefore, essential for therealisation aud 
distribution of the property of the debtor. 
When the Court orders an insolvent's 
estate to ba administered in insolvency 
under s, 108 of the Presidency Towns 
Insolvency Act, the property of the deceas- 
ed vests in the Official Assignee under 
8. 109 of the Act,and under the Provincial 
Insolvency Act itis only on adjudication 
that the property of the iusolvent could 
be ordered to vest in the Oficial Receiver. 

This point was specifically decided by 
Madhavan Nair and Jackson, JJ.,in Venkata- 
rama Ayyar v. Official Receiver, Tinnevel- 
ly (5). The learned Judges held that 

“There is no reason why we should as- 

‘sume that the law according to the Pro- 
vincial Insolvency Act should be under- 
stood in a different way from the law 
aceording to the Presidency Towns Insol- 
vency Act.” 

' We have no Hesitation in holding that 
S. 17 of the Provincial Insolvency Act ap- 
plies to a ease of a debtor dying before 
the order of adjudication whether the peti- 
tion for adjudication was presented by a 
creditor or by the debtor. 

* Point No.2: It was attempted on behalf 
of the appellant to show that the judg- 
ment of the Subordinate Judge in a pre- 

‘vious proceeding, Ex. B, was misunder- 

-stood by the District Judge. We have 


(5) 109 Ind. Cas. 94; (1928) M. W ON. 237; 27 L. W. 
437; 51 M. L, J. 585; A. I. R. 1928 Mad. 476; 51 M. 344. 
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looked at the judgment and wo cannot say 
that the learned District Judge has miss 
understood Ex. B. What the Subordinate 
Judga found in O. S. No. 34 of? 1921 was 
that, instead of the lst respondent being 
indebted to Vedamurthi Mudaliar, Veda- 
murthi Mudaliar was indebted to Ist re- 
soondent, and so he dismissed -Vedamurthi 
Mudaliar’s suit against the Ist responde 
ent. From the evidence itis quite clear 
that a larga sum of money was due to 
the lst respondent from the deceased 
Vedamurthi Mudaliar, Weagree with the 
learned Judge in holding that the 1s} 
respondent's debt was one upon which, 
an application for adjudication could he 
founded. 

Point No. 8: Thisis also one of fact, 
lt was urged that there is nothing to show 
that Ex. A was executed with a fraudu- 
lent intention and that the learned Judge 
was not justified in finding that it was an 
act of bankruptcy. From the nature of the 
document and from the circumstances of 
the case both the Courts have come to 
the conclusion that the document was oxa- 
cuted for the purpose of defeating or de» 


‘laying creditors. A mere perusal of the 


document is sufficient to show that the 
debtor received no present advantage by 
transferring the large portion of his pro- 
perty in favour of Muthu Kamakshiappa 
Mudaliar. The consideration was Rs. 48,000 
andithsjprasentad vance was oaly Rs. 439; the 
rest was all to bepaid to creditors. Thie was 
executed on the 25th Oatober, 1921, and tha 
petition for adjudication was filed on 
24th January, 1922. Muthu Kamakshiappa 
Mudaliar is & near relation of the debtor, 
The debtor was in embarrassed circum- 
stances at the time, as is clear from the 
evidence. He could not have derived any 
benefitto himself, by selling the property 
at that tims; and the consideration for the 
sale-deed was a large amount, nearly the 
whole of which was to be paid to creditors. 
A Jury is entitled to come to the con- 
clusion on the evidence that the trans- 
action was a fraudulent one and under s. 6 
such a transaction is anact of bankruptcy. 
In a case not dissimilar to the present it 
was held by a Bench of this Oourt that 
the transaction was a fraudulent one—e 
Official Assignee of*Madras v. Meideem 
Rowther (6). We agree with the lower 
Courts in holding that the transaction was 


(6) 106 Ind. Cas. 61; 53 M. L. 9.890; 39 M. L. T. 378. 
26 L. W. 665; A. I. R 1927 Mad. 1013; 50 M.948.  ' 
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a fraudulent one and that there was an 

available acf of bankruptoy for the credi- 

tor to apply under the Act for the ad- 

judication of Vedamurthi Mudaliar as 
' an insolvent. 

In the result the appeal fails and is 
dismissed with costs. Two sets to be paid 
out of the estate. 

The Civil Revision Petition is dismissed. 

Ramesam, J.—1 agree. 

V. N. V. Appeal dismissed, 
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LAHORE HIGH COURT. 
Ory Revision Petition No. 616 
or 1927. 

February 24,1928. 
Present:—Mr. Justice Jai Lal. 
ISMAIL KHAN-—PLAINTIFF— 

PETITIONER 
versus 
Musammat UMAR JAN AND OTHER8— 
DEFENDANTS— RESPONDENTS. 

Punjab Courts Aot (VI of i918), ss. 41, 44— 
Certificate of custom—District Judge failing to decide 
issue involving question of custam—Certificate, necessity 
of —Diseretion of District Judge to grant certificate— 
Revision, interference in. — 4 

A certificate of custom is not necessary if the 
party aggrieved wishes to appeal from the decree 
of the District Judge on the ground that he has 
failed to decide a particular issue in the case even 
if that issue relates to a matter of custom. It is 
only when the grounds in support of the appeal 
are covered by s.41 (1) (a) of the Punjab Courts Act 
that a certificate by the District Judge is necessary 
and not otherwise. . ] f 

The discretion ofrefusing or granting a certificate 
has expressly been given by the Legislature to the 
District Judge and ordinarily it is not the practice 
of the High Court to interfere with the order 
passed by the District Judge unless it appears that 
it is perverse or proceeds on an apparent error in 
procedure or on a misapprehension of the nature of 
the casé before him or of his jurisdiction. 


Petitton for revision of an‘ order of the 
District Judge, Rawalpindi, dated the 7th 
June, 1927, affirming that of the Subordinate 
Judge, Fourth Olass, Campbellpur, dated 
the 19th April, 1927. 

Mr. Mohammad 

e tioner. . 
. Sire Sheik Abdul Qadir, Krt., for the 
Respondents. 

JUDGMENT.—This is a petition for 
revision of an order dated the 20th July, 
1927, passed by the District Judge of 


Amin, for the Peti- 


. Rawalpindi declining to grant a certificate 
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to the petitioner under s, 41 (3) of tha 
Punjab Courts Act. . 

From the pleadings and the issues framed 
iwo points arose in the litigation before 
the District Judge. Firstly, whether accorde 
ing to the custom applicable to the parties 
the collaterals in the third degree exeluded 
the daughters in the matter of inheritance 
and, secondly, whether a daughter who had 
succeeded to the inheritance lost her right 
on marriage. 

The District Judge held that collaterals in 
the third degree did not exclude daughters, 
He did not, however, give any finding on 
the second issue. Whether this was argued 
before him or not does not appear from the 
record. An application was thereupon 
made to the District Judge for grant of a 
certificate, but curiously enough the custom 
on which the District Judge has given a 
finding was not made the subject of the 
petition, On the other hand, the only 
custom on which the certificate was prayed 
for was that the marriage of a daughter 
who had succeeded to. the estate of her 
father had the effect of depriving her of her 
inheritance. The District Judge thereupon 
passed the order: “Iam not prepared to 
grant the certificate prayed for". It would 
thus be observed that the certificate was 
asked for on a point which had not been 
decided at aH by the District Judge. It is 
doubtful whether a certificate is at all 
necessary if the party aggrieved wishes to 
appeal from the decree of the District 
Judge on the ground that he has failed to 
decide a particular issue involved in the 
case even if that issue relates to a matter of 
custom. 

In my Opinion, the proposed appeal was 
not governed bys. 41 (1) (a). It is only 
when the grounds in support of the appeal 
are covered by s. 41 (1) (a) that a certificate 
by the District Judge is necessary and 
not otherwise. Moreover, even if such a 
certificate was necessary, the District Judge 
has declined to grant one. 

.The learned Counsel, however, contends 
that the order of the District Judge is very 
brief. That orderreads as follows: “Iam 
not prepared to grant the certificate prayed 
for". Reliance is placed en Chhoto v. Sona 
Devi (1) and Nur Muhammad v. Mehr Chand 
(2). In the former of these cases there 
were two matters mentioned in the applica. 
tion for grant of a certificate im respect of 


(1) 50 Ind. Cas. 651; 54 P. L. R, 1918. $ 
(2) 69 Ind, Cas. 425. 
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which the zertificate was prayed for. The 
Distriet Judge discussed one of the points 
only and without referring to the other 
points involved declined to grant a certifi- 
cate. The Chief Court of the Punjab 
remanded the case to him with direction 
to consider the second point also. This was 
because it: was apparent from the order of 
the District Judge that he had 
to apply his mind to one of the points 
involved in the petition. That by no means 
is the case in the present case. If a question 
of custom could arise on the petition made 
to the District Judge that was whether or 
not daughters were excluded by the 
collaterals in the third degree as that was 
the only question of custom that had been 
decided by the District Judge‘and it cannot, 
therefore, be predicated that that question 
was not present in the mind of the learned 
Judge, when he refused to ‘grant 
certiticate. In Nur Muhammad v. Mehr 
Chand (2) the only order written by the 
District Judge was ‘refused’. It was held 
that that was not sufficient. The learned 


Judge remarked that from the order of the . 


District Judge refusing a certificate it must 
&ppear that, having regard to the nature of 
the case and the point involved, the District 
Judge bad applied his mind to the question 
on which the certificate was to be granted 
or refused. I am unable. to hold that this 
Gage supports the contention of the peti- 
tiener before me. 

Perhaps it would have been more satis- 


factory if the learned Judge had written a. 


more detailed order, but the discretion 
of refusing or granting a certificate has ex- 
pes been given by she Legislature to the 


istrict Judge and ordinarily it is not the: 
practice of this Court to interfere with the- 


order passed by the District Judge, unless it 
appears that it is perverse or proceeds on an 
apparent error in procedure oroa 8 mis- 
apprehension of the nature of the case before 
him or of his jurisdiction. 


- I am, therefore, unable to hold that in this 


Gasa there is any ground for revising the 


order of the District Judge, firstly, because, - 


in my opinion, it does not appear from his 
order that the simple point of custom which 
he has decided against the petitioner was 
mot present before his mind when he 
yofused the application and, secondly, the 
eartificate was soughton the point which 
had not been decided by him. I must, 


therefore, assume that he purported to- 
refuse to grant a certifeate on the point. 


. EE : po 
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which he had decided against the petitioner 
and which, he considered, did not comply 
with the conditions relating to the grant of 
a certificate. 

I dismiss the petition with costs. 

R.L, Petition dismissed. 


LAHORE HIGH COURT. 
Oivin Revision Peririon No. 584 or 1927, ` 
February 2/7, 1928. 
. Present :—Mr. Justice Jai Lal, 
OHANAN RAM—JoDGMENT- DEBTOR 
— PETITIONER 


Tersus 
DEVI DAYAL AND ANOTHER— VENDEE 
—DsonEgs-HorpsR—REsPONDENIS. 

Civil Procedure Code (Act V of 1908), ss. 68to 71, 
72, O XXI, r. 90—A pplication of ss, 68 to 71 to Punjab 
—Transfer of decree for execution to Collector, pros 
vision of law for—Application of 8. 72—Collector's - 
powers under 8.72, nature of—Objections to sale of 
land held by Collector, forum ' of—Punjab Land 
Revenue Act’ (XVII of 1887), s. 141—Collector's power 
to sell land in execution of decree, nature of, 

Sections 68 to 71, Oivil Procedure Code, do not 

apply to the Punjab asno notification by the Local. 
Government has been issued such as is contemplated 
by 8.68 ofthe Oode. The only provision of law 
under which decrees are sent to the Collector in tha 
Punjab for execution against land is s. 141, Punjab 
Land Revenue Act, [p.175, col. 1.] 
, Objections with regard to proceedings connected, 
with the sale of land which have taken place iti 
pursuance ofan order of a Civil Court under & 141, 
Punjab Land Revenue Act,must be made to the 
Court and not to the Collector because the Collector 
in such cases is acting merely as a ministerial officer 
of the Oourt and does not perform any judicial 
functions. [p. 174, col. 1.] 

Section 72, Civil Procedure Code, applies to eased: 
where the Collector represents to the Court that the 
public sale ofthe land attached is objectionable 
and that satisfaction of fhe decree may be made 
within areasonable time by atemporary alienation 
of the land and the Court agrees with the representas 
tion of the Collector and authorises him to provide 
for such satisfaction inthe manner recommended 
by him. When acting under s. 72, Civil Procedure 
Oode, a Collector acts judicially and all objections 
relating to the proceedings before him must be 
disposed of by him. [ibid.] £ 

Petition'for revision of an order of tha 
Subordinate Judge, First Class, with appels 
late powers, Shahpur at Sargodha, dated 
the 15th June, 1927, affirming that of the 
Subordinate Judge, Fourth Olass, Bhera, ° 
oe Shahpur, dated the 28th February,’ 
1927. l 

Mr. Ram Lal Anand, for the Petitioner, 


. Mr, J. L, Kapur, for the Respondents, 
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SUDGINENT.—In execution of a 
decree the decree-holder applied for the 
attachment and sale of the judgment- 
debtors land. The Court, acting 
apparently under s. 141 of the Land 
Revenue Act asked the Collector to sell 
the land, the attachment thereof having 
been effected by the Oourt itself. The 
Collector thereupon directed the Tahsildar 
to sell the land. In the meantime an 
application was made to the Oollector by the 
judgment-debtor on the 2nd of November, 
1926, stating that no notice had been issued 
tohim of the intended sale and that he 
should be given time to arrange for the 
deposit of the decretal amount in Court, 
The sale, it may be mentioned, was fixed 
for the 3rd of November, 1926. The Collect- 
or sent this application to the Tahsildar 
for report, but apparently it was received 
by him after the sale had taken place, 
Therefore, on the 4th of November, 1928, 
this application wae returned by the Tahsil- 
dar to the Collector with the report that 
the sale had already taken place, On tha 
13th of November, 1926, the Collector pass- 
ed anorder that the proceedings be re- 
turned to the Oourt; but on the 10th of 
November, 1926, an objection was filed 
before the Collector by the judgment- 
debtor objecting to the sale on the ground 
of irregularity in publishing and conduct- 


ing it and consequent loss to the 
applicant, This application was sent by 
the Collector to the Tahsildar for 


report and thelatter submitted a report on 
the 21st of January, 1927, stating that there 
was no ground for objection, Thereupon 
the Collector passed an orderon the 19th of 
February, 1927, to the effect that he had 
already disposed of the case and that the 
judgment-debtor could file an application 
Betting forth his objections in the Oourt 
éoncerned and that, therefore, it would be 
better to send back the record to the Court 
eoncermed, He directed that the objector 
pe informed that ifhe had any objection 
he should present,the same in,the Court 
concerned. The sale was confirmed by the 
Executing Court on the 28th’ of February, 
1927, and in the order of that date the fol- 
ing sentence appears. . 
di objections regarding irregularity of 
suction-saleform part of the present objec- 
: n 
uo seems to me that if the Executing 
Court was referring to the objections sent 


. fo it by the Collector on the 18th of Febru. 
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ary, 1027, then the learned Judge was 
wrong because there isap objection to the 
sale on the ground of irregularity of auction 
proceedings. On the other hand, it is quite 
possible that the objections presented by 
the judgment-debtor to the Collector had 
not been received by the Court when the 
order confirming the sale was passed by it. 
I have no material before me to ascertain 
this fact. 

It is quite elear that objections with 
regard to proceedings connected with the 
sale of land, which have taken place in 
pursuance of an order of a Civil Court 
under s, 141 of the Land Revenue Act 
must be made to the Court and not to the 
Golleetor, because the Oollector in such 
cases ia acting merely as a ministerial 
officer of the Court and does not perform 
any judicial functions. This is apparent 
from the wording of s. 141, which lays 
down that orders by any Civil Court for the : 
attachment, sale or delivery of land shall 
be addressed to the Collector and he 
executed by him in accordance with the 
provisions of the law applicable to the 
Court issuing the orders and with any rules 
consistent therewith made by the Financial 
Commissioner with the concurrence of the 
High Oourt and ths previous sanction of 
the Local Government, 

Paragraph 64 of the Instructions of this 
Oourt, Vol. lalso is to the samo effect. 
This will be found at page 111 of the Rules 
and Orders, Vol. I published in 1927. That 
rule provides that in such cases, the decree- 
holder or any person whose property has 
been sold may apply to the Executing Court 
to set aside the sale on the ground of a 
material irregularity in publishing or con 
ducting it. 

Counsel for the respondent contends that 
it is para. 74 printed at page. 113 which is 
applicable to this case. But that paragraph 
applies to cases, which are governed by 
8. 72 of the Civil Procedure Oode, and that 
section applies to cases where the 
Collector represents to the Oourt that 
the public sale of the land attached is 
objectionable and that satisfaction of the 
decree may be made within & reasonable 
period by a temporary alienation of the 


„land and the Oourt agrees with the repre- 


sentation of the Collector and authorizes 
him to provide for such satisfaction in the 
manner recommended by him. ‘It is to such 
cases that para. 74 applies. No doubt under: 
sub-s, (2) of 8. 72 read with 8,73 the Cfolleotom- 
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is to be deemed to be acting judicially in 
such cases and, therefore, all objections 
relating to the proceedings before him 
musi be disposed of by him. 

The learned Counsel then contended that 


the sale could take place only under ss, 68 . 


to 71 of the Civil Procedure Oode. But 
these sections have no application to this 
province as no notification by the Local 
Government has been issued such as is con- 
templated by s. 68. That section provides 
that the Local Government may declare, by 
notification in the Local Official Gazette, 
thet in any local area the execution of 
decrees in cases in which a Oourt has 
ordered any immoveable property to be 
Bold, or the execution of any particular 
kind of such decrees, or the execution of 
decrees ordering the sale of any particular 
kind of, or interest in, immoveable property 
Shall be transferred to the Collector, No 
notification having been issued by the 
Local Government, no question of transfer- 
ring the applieation for execution arises in 
this case. Therefore, as I have already 
stated, the proceedings by the Collector 
were under e, 141 of the Land Revenue-Act 
and to such proceedings paras. 58 to 09 of 
the Instructions of this Court relating to 
the execution of decrees as contained in 
the’ rules and orders above referred to 
apply. 


In the present case. an application was 
made by the judgment-debtor on the 10th 
of December, 1927, but it was presented 
to the Oollector and presumably 
forwarded by him to the Executing 
Court. This application was on the face 


of it barred by time, but it is alleged on . 


behalf of the petitioner that he had no 
notice of the proceedings before the Col- 
lector orof the factthat his property was 
being sold by that officer. In view of the 
Bbove allegationsit wil be best under the 
circumstances to remand the case to the 
Executing Court to determine the following 
iasuesi— 

(1) Whether there was any reasonable 
cause for the judgment-debtor for not pre- 
senting his application to set aside the sale 
till the 10th of December, 1926, and whether 
Buch application was forwarded by the Col. 
lector to the Court. 


(2) Whether there was any irregularity 

publishing and conducting the sale and 
if so, whether it has restilted in loss to the 
judgment. debtor, 
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Accepting this appeal I remand the case 
accordingly. The Court below will hear 
evidence of the parties and then decide the 
issues remanded to it, The costs of these 
proceedings will abide the result, 
E. L. Case remanded, 


OUDH CHIEF COURT. 
Szoonp, ExmcuTIoN APPRAL No. 20 or 1928, 
April 19, 1928. 

Present :—Mr. Justice Raza. 
NILKANTH-—JvpeuzNT-Drsrog— 
APPELLANT 
Versus 
Rana UMANATH BAKHSH SINGH— . 
. .. SDEOREE-HOLDER — RzSPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47-- Exes 
oution of decree—Application dismissed for want of 
prosecution ——H'resh application for further proceedings ^ 
rejected—Order of rejection, whether appealable. 

Where an application for execution is dismissed for 
want of prosecution and an application for further 
proceedings on the previous applieation is rejected 
with the remark that the decree-holder should file a 
fresh application for execution, the order rejecting the 
application for further proceedings is not appealable 


under s. 47 or any other section or rule of the C 
Oivil Procedure. [p. 176, col. 2.] MU IDA 


Appeal against an order of the Sub. 
Judge, Hae Bareli, dated the 10th Decem« 
ber 1927, reveraing that of the Munsif, 
Dalmow, District Rae Bareli, dated the 
E ase ay 1927. 

r. P. . Choudhri, for the Appellant 

Mr, Kam Bharose Lal, for the Respondent, 


JUDGMENT.—This isan appeal from 
an order of the Suboxdinate Judge, Rae 
Bareli, dated the 10th December, 1927, seta 
ting asidean order of the Munsif, Dalmau at 
Rae Bareli, dated the 7th September, 1927, 

The decree-holder, Rana Uman Nath 
Bakhsh Singh, applied for execution of his 
decree against the judgment-debtorg by 
attachment ofthe judgment-debtor's share 
in certain plots. The warrant of attach- 
ment was issued, but as the property which 
was to be attached was not pointed out by 
depree-holder’s Zilladar or any other per 
son on his behalf, the warrant cole 
not be executed. The case wag taken, 
up by the Oourt on the 7th Septem. 
ber, 1927. The order of that date shows 
that as the property to be aftached was not, 
pointed out on behalf of the decree-holder, 
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the execution case was consigned to records 
fôr want of prosecution. The decree-holder 
was ordered to bear his own costs. An ap- 
plication was made to the learned: Munsif, 
on that very date praying that the decree- 
holder might be given one opportunity 
moreto havethe property to be attached 
pointed out on the spot, but tbis applica- 
tion was rejected, The learned Munsif pass- 
ed the order in the following terms : 

“The decree-holder should file a fresh 
application for execution. Further pro- 
ceedings on this application for execution 
will not be taken as it has already been 
dismissed for default. The fresh application 
of the decree-holder praying this very relief 
will be deemed an application in continu- 
ance of this application for execution and 
hence it cannot be barred by time. The 
present application is hence rejected.” 

The decree-holder appealed from the 
order quoted above. The learned Subordi- 
nate Judge allowed the appeal and ordered 


that the execution ease should proceed | 


fther. 
acer judgment-debtor has now come 
to this Court in second appeal . He has 
filed the appeal under O. XLI, r. 4, Civil 

rocedure code. 
E In my opinion this appeal should be al- 
lowed. : 

There is nothing on the record to show 
that the order quoted above was passed by 


the learned Munsif before he had dismissed . 


the decree-holder's application for default, 
ot that the decree-holder’s application dated- 


the 7th September, 1927, was before him at. 


the time he passed the order dismissing the 
application for execution for default. The 
words default’ appears to have been used by 
the learned Munsif to mean failure or want 
of prosecution. Theorder sheet shows of 
course that the decree-holder's agent had. 
appeared before the Court, but there is 
notingon the record to show that he had 
made the application in question Just at 
the time the case was called on for hearing 
and the Court ordered that the execution. 
gage should be dismissed for the decree- 
er's want of prosecution. 
bare examined the record carefully. So 
taras Lsee what happened is this. When 
the execution case was called on for hearing 


the decree-holder's, agent appeared before 


the Court. The judgment-debtors were 
absent. The learned Munsif found that no’ 
property had been pointed out on behalf of 
the deczee-holder for attachment and hence 
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the warrant of attachment could not be exe" , 
cuted by the process-server. He, therefore, 
passed the following order which was noted 
in the order sheet :— 

“ Muqadma haza ba adam pairvi degree- | 
dar kharij ho, khareha zimme degreedar | 
rahe.” 

Sometime after that order was passed ‘by 
the learned Munsif the  decree-holder's 
agent put in the application in question the | 
same day, praying for one opportunity more | 
to point out the property which was to be | 
attached in execution of the decree. The 
learned Munsif then passed the order in 
English, quoted above. 'The order was re- 
corded on the back of the application in 
question. It was clearly stated in that ' 
order tha’ theapplication for execution had 
already been dismissed for default, Surely 
that fact was truly and correctly stated in: 
the order. There is nothing to show that 
the fact was not correctly stated in the order, ' 
It is true that in the order-sheet, dated the 
7th September, 1927, it was noted in conti- 
nuation of the previous order inzUrdu mens : 
tioned above that the decree-helder's ap-. 
plication having been rejected should form : 
part-of the record, but this does not show 
that the learned Munsif had improperly and 
incorrectly stated in his order in English, , 
which was recorded on the back of the ap», 
plication in question, that the decree 
holder's application for execution had: 
already been dismissed for default. It apa 
pears that the Reader instead of -noting - 
the order relating to the application in. 
question as a separate order in the order-- 
sheet noted the sametherein just after the. ` 
order dismissing the application for failure 
of prosecution. Iam notprepared to hold. 
that the fact which was so clearly noted in ` 
the orderin English quoted above was not- 
ed therein improperly or incorrectly, The - 
fact noted therein must be held to be true 
and correct until and unless the contrary is - 
proved by reliable evidence. I find no such 
evidence in this case. T think no appeal 
could be preferred from the said ordet 
under 8.47 or any other section or rule of 
the Code of Civil Procedure. It is not: 
necessary to decide in this ease whether the 
order noted in the order-gheet in Urdu wea 
or was not appealable as no appeal was fited 
from that order. i 

The appellant's contention that the lower 
Appellate Court bad no jurisdiction to hear. 
the appeal from the order in English quoted. 
above, is, I think, well founded, I should. 


à 
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"like to note that the learned Munsif could not 
issue a second wasrant of attachment on the 
‘decree-holder's application in question 
which was made by the decree-holder's 
agent on the 7th September, 1927, (see Note 1 
to Form Ne. 3, Appendix B. Vol. II of the 
Oudh Civil Digest). I do not think that there 
was anything wrong or improper.in the 
Munsif's order dated the 7th September, 
1927, which was recorded on the back of the 
application in question so far as the order 
relating to the rejection of the application 
is concerned. 

The view of the learned Munsif that the 

‘next application of the decree-holder pray- 
ing for the samerelief will not be barred 

' by time may or may not be correct. It is 

- not necessary for me to decide that point 
in disposing of the present appeal. 

The respondent's learned Counsel has 

` stated in the course of Lis arguments that 
it isa hard case as the decree was passed 
more than 12 years ago, It may be a hard 
ease, but hard cases should not be allowed 
to make badlaw, In my opinion the learn- 
ed Munsif was not wrong in rejecting the 
decree-holder's application dated the 
7th September, 1927, and no appeal could be 

: preferred from the order. 

Hence I allow this appeal and setting 
aside the order of the learned Subordinate 
Judge restore that of the learned Munsif, 
Parties will bear their own costa in all the 
three Courts, 


G.H, Appeal allowed. 


LAHORE HIGE COURT. 
First Civi, ApPzgAL No. 2272 or 1925. 
March 12, 1928. 

Present; —Mr. Justice Fforde and 
Mr. Justice Agha Haidar. 
Messrs. BEGG SUTHERLAND & Co., 
AND ANOTHER—DRFENDANTS— A PPELLANTS 


versus 

Mehta BAHADUR. CHAND—PzLatNTITF 
. — RESPONDENT. 

Decree—Preliminary and final decree—Suit for 
damages for breach of contract—Preliminary decree,e 

legality of—Civil Procedure Code (Act V of 1908), 
` 0. XX, r. 1—Pronouncing judgment to Counsel's clerk, 
Legality of. o 

Preliminary decree which is to be followed by a 
final decree cannot be passed in suits for damages 
for breaches of contract, [p, 178, col, 1] 
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Civil Procedure Code does not recognise "the 
status of a Counsel's clerk. Therefore, Counsel'? 
clerk is not the proper person under O. XX, r. 1) 
Civil Procedure Code, in whose pregence a judg- 
ment is to be pronounced. [p. 177, col. 2; p. 178, col. 1] 

First appeal from a decree of the Sub- 
ordinate Judge, First ‘Class, Lahore, dated 
the 3let August, 1925. š 

Lala Moti Sagar, R. B., and Mr. Jai Gopal 
Sethi, for the Appellants. 

Lala Badri Das, R. B., and Mr. J. L. 
Kapur, for the Respondent. 

JUDGMENT. 

Agha Haidar, J.—The plaintif 
brought thissuit against the defendants on. 
the allegation that the defendants had 
undertaken to supply him with quotations 
in respect of certain sugar transactions and 
that the defendants were guilty of breach of 
contract as a result of which the plaintiff 
suffered loss. The plaintiff accordingly 
claimed a tentative sum of Rs, 5,100 as 
damages. He accordingly prayed that “a 
decree may be passed against defendants 
Sum as may severally for Rs. 5,100 or such 
jointly and be found due on examination of 
the defendants’ book and record.” 

Imay note here that the plaint is a very 
inartistically drawn up document which ig 
not easy to understand. The written state- 
ment is not better; but for the purposes of 
this appeal it is not necessary to discuss 
the pleadings at length. 

The Subordinate Judge, First Olass, fixed 
four issues in the case and recorded efind= 
ings on three of them, namely, issues 
Nos, 1,2 and 8. As regards issue No. 4, 
namely, “to what relief is the plaintiff 
entitled”, the Subordinate Judge refers in 
his judgment (page 46 of the printed paper- 
book, part1) to an agreement arrived at 
between the parties ‘before him according 
‘to which the parties had expressed their 
willingness to calculate the damages them- 
selves. Before the parties had determined 
the amount of damages the Subordinate 
Judge concluded his judgment èn these 
words:—"I accordingly give plaintiff a 


` decree in terme of my findings noted above 


with costs. The amount of damages will ba 
fixed in the final decree as soon as the 
calculations are put in by the parties," 
This document is dated the 31st Auguat,e 
1925. Below this are the following words. 
"Announced. Plaintiff and the clerk of the 
defendants’ Counsel present." 1 may here 
observe, parenthetically, that the Bubordi- 
nate Judge, First Class, ought to have known 


that the Oode of Civil Procedure dces not . 
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recognise thestatus of a Counsel's clerk, and 
he ought not to have further disfigured his 
already unsatisfactory judgment by making 
a reference to the Counsel's clerk as the 
individual in whose presence he announced 
his judgment. Below this quotation the 
following words appear over the signatures 
of the Subordinate Judge :— 

“The calculations to be put in on 10tb 
October, 1925. 

There is a document printed at page 47 
of the paper-book which bears the heading 
“simple money decree and, after giving the 
designation of the Court, the number of the 
suit, and the names.of the parties with the 

. amount of the claim runs asfollows :— 

“This guit coming on this day for final 
disposal before me in the presence of plaint- 
if and Mr. Jiwan Lal, Advocate for the 
plaintiff, and Mr. Jai Gopal Sethi for the 
defendant, itis ordered that a decree be 
given tothe plaintif with costs in terms 
of my findings in the judgment. The 
amount of damages will be fixed in the 
final decree as soon as the calculations are 
put in by the parties." This document bears 
the same date asthe last order passed by the 
Subordinate Judge. 

Now, the whole procedure adopted by the 
Subordinate Judge in the present case 
shows deplorable ignorance of the element- 
ary principles of law. The parties are 
agreed before us that the present suit is one 
for damages for breach of contract and a 
perusal of the pleadings which are not by 
any means intelligible, also points in the 
same direction. There are certain well- 
known suits in which the Court passes a 
preliminary decree which is followed bya 
final decree, but a preliminary decree, 
which is followed by a final decree is 
unheard of in suits for breach of contract 
claiming damages. There is only one decree 
in such suits, and if the plaintiff suceeeds, 
the decree mentions the amount of damage 
awarded to him and the costsif any, allowed 
to him by. the Court. No question of preli- 
minary and final decree arises. In this 
view the Subordinate Judge has gone wrong 
in passing, what he considers to be, @ preli- 
minary decree inthesuit. He ought tohave 
waited till the parties, according to their 

mutaalagreement, had calculated the amount 
* of damages, and then he should have decid-* 
ed thecase onceand for all. The so-called 
decree is a document which on the face of 
it ig meaningless and contrary to law, as it 
foes notcontain a word about whatthe Judge 
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had decided in his judgment. It simply 
says that “a decree be given to the plaint- 
iff in terms of my findingsin the judg- 
ment." This is à very unsatisfaetory way of 
drawing up à decree. Moreover, this docu- 
ment refers to “the amount of damages” 
which have not yet been ascertained and 
which would form the subject-matter of 
future adjudieation after the parties have 
filed their calculations. Suchan imperfect 
and incomplete document cannot be called 
a decree. The whole thing shows colossal 
ignorance of all the recognised canons of 
procedure relevant to sucb cases. It ap- 
pears that some clerk has written out on the 
ordinary printed form of a money decree 
the substance of the Subordinate Judge's 
interlocutory order as he understood it, but 
this would not make it a decree from which 
an appeal is allowed by law. I may note 
that the so-called decree is signed by another 
Subordinate Judge and not by the Judge 
who passed the orders dated the 31st of 
August, 1929. 

The defendants have filed an appeal to 
this Court, The memorandum of appeal 
contains no less than fourteen grounds, but 
curiously the real vices in the procedure 
adopted by the Subordinate Judge have 
not been specifically dealt with in the 
grounds of appeal, and in para. 4 the 
so-called decree has been criticised in very 
mild terms as being merely vague and 
indefinite and its patent irregularities have 
not even been hinted at. 

The question as to what should be done 
by this Court in this appeal is a difficult one 
to decide. There is no doubt, however, that 
the suit has not been finally disposed of, as 
the all important question of the amount cf 
damages claimed by the plaintiff has not yet 
been decided, In fact the document itself 
points out to certain steps which will have 
to be taken before the suit would be finally 
disposed of. Therefore, without expressing 
any opinion whatsoever tipon the conduct of 
the suit in the Court below and the findings 
on issues Nos. 1,2and 3 recorded by the 
trial Judge, I would simply hold that the 
appeal is premature, that the suit has not 
yet been finally and completely disposed of 
by the Oourt below and that there is con- 
sequently no decree against which an ap- 
peal could be filed. Under these circum- 
stances, I would hold that no appeal lay and 
dismiss the appeal; but, having regard to 
the document, called a'‘simple money 
my ecree" at page 47, which must have misled 
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the defendants-appellants, with the result 
that they filed the appeal to this Oourt, I 
would make no* order as to costs. The 
result is unfortunate but inevitable and is 
due entirely to the erroneous procedure 
adopted by the Subordinate Judge. 

A copy of this order should be sent to the 
Subordinate Judge wherever he is posted at 
present for his perusal. 

Fforde, J.—I agree. 

K. L. Order accordingly. 





LAHORE HIGH COURT. 
OrvinL MisogLLANEOUS APPLICATION No. 634 
or 1926. 

(Orvis APpgaAL No. 86 or 1924). 
March 22, 1928. 
Present:—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
GODHA MAL AND OTSERS—PLAINTIFES 
—AÁPPELLANTS—PRTITIONERS 


Versus 

PREM SINGH AND OTHERS— DEFANDANTS 

| — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 109, 110 
—Privy Council, leave to appeal to — ‘Substantial 
question of law', meaning of—Court-fees, question 
relating to. 

To bea substantial question of law for purposes of 
leave to appeal to Privy Council the question need 
not ba one in respect of which there may be differ- 
encs of opinion. It need not be even one of im- 
portance but must bea substantial question of law 
between the parties and must be one affecting the 
substance of the case and not one which merely 
arises incidentally to the case. 

Gokal Chand v. Sanwal Das (1), dissented from. 

Raghunath Prasad Singh v. Deputy Commissioner of 
Partabgarh (2), followed. 

A question of Court-fees is not really a question 
between the parties to the suit at all. lt is a 
question between the Court and the plaintiff 


Application for leave to appeal to His 
Majesty's Privy Oouncil, from the judg- 
ment of Mr. Justice Oampbell and Mr. 
d Dalip Singh, dated the 13th July, 

Mr, Fakir Chand, for the Petitioners. 

Mr. Har Gopal, for the Respondents. 

ORDER. 

Dalip Singh, J.—(March 19, 1925).— 

be petitioners in this ease apply for 
leave to appeal to the Privy Council in 
Appeal No. 86 of 1924. The facts of this 
daga are given iu the referring order of 
Mr, Justice Campbell, dated the 27th May, 
: 1924, The appeal: which was dismissed by 
this Court purported to ha under a, 47 of 
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the Civil Procadure Code. The trial Court 
in a suit brought by the present petitiohers 
for pre-emption decreed the suit and passed 
a decree in the usualform in pre-emption 
suits. It had also ordered that “all the 
decrees are made conditional on payment 
of the additional Couzt-fees as ordered. If 
the deficiency is not made good in any suit 
within the time allowed the plaint in that 
suit shall be deemed to be rejected.” A 
fortnight was allowed to the plaintiffs to 
put inthe deficient Court-fees. The plaint- 
iffa were admittedly one day late in putting 
in the stamps for the additional Court-fees. 
Thereupon the Court passed the following 
order :— 

“According to the decree the time allowed 
expired on the 28th November, 1923. After 
expiry of the time the Oourt-feestamp now 
filed cannot be accepted. Hence it be re- 
turned.” : 

This was the order against which an 
appeal was lodged in this Court on a Oourt= 
fee stamp of Rs. 4 purporting to be under 
s. 47, Civil Procedure Oode. A preliminary 


' objection was taken that the order by itself 


was not appealable and if read with the 
original order of the trial Court it amount- 
ed to an order rejecting the plaint as 
insufficiently stamped and, therefore, a 
Court-fee of Rs, 4 only was insufficient. It 
was contended by Counsel for the appellants 
that the order was appealable because it 
fell within s. 47, Civil Procedure Code, and 
was & decision of a question arising bet- 
ween the parties to the suit in which the 
decree was passed and related to the ex- 
ecution, discharge or satisfaction of the 
decree, This contention was rejected by 
this Court and it was held that the order 
was not itself an appealable order and 
that it did not fall within s. 47, Civil 
Procedure Code. ‘Anapplication for review 
of this order was filed but was dismissed 
andnow the petitioners seek for leave to 
appeal to the Privy Council and again raise 
the contention that this Court was incorrect 
in deciding that the order did not fall 
within s., 47, Civil Procedure Code, and, 
secondly, that no sound judicial diseretion 
wss exercised by this Courbin not extend- 
ing the time forthe appellantto make up 
“the deficiency in the Oourt-fees. It has 
not been contended, before us that the” 
second ground can possibly be said to bed 
substantial question of law within the 
meaning ofs, 110 of the Civil Procedure 
Qode, Ibis, however, contended that tho 
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first ground is a substantial question of 
law within that section. The exact meaning 
of the words “substantial question of law" 
has been thesubject of various and divergent 
decisions. Before us bothsides have relied 
upon the ruling reported as Gokal Chand v. 
' Sanwal Das (1) which follows an Allahabad 
ruling which lays down that the test is 
that the question of law is such that in 
respect thereof there may be difference of 
opinion. The proposed test seems to me 
somewhat unsatisfactory because it would 
tend to vary with different Judges who 
might or might not think a question was 
. open to difference of opinion. The latest 
ruling of their Lordships of the Privy 
Couneil of which I am aware, namely, 
Raghunath Prasad Singh v. Deputy Com- 
missioner of Partabgarh (2) lays down that 
the question of law need not be one of 
importance but must be a substantial 
question of law between the parties to the 
case, This decision of their Lordships 
overrules the decisions which had laid 
down that the question of law must be 
one of importance. The only other meaning 
of substantial question of Jaw that I can 
think of, is that the question must be 
one affecting the substance of the case 
and not a question which merely arises 
incidentally to the case. Now,in this case 
it cannot be contended, and was not con- 
tended, that the trial Court had not dis- 
cretion to extend or not to extend the time 
for putting in Court-fees. If in the exercise 
of that discretion it refused to extend time 
‘for putting in Court fees, itcan hardly be 
said that this was & substantial question of 
law arising betweenthe parties to the case. 
As amatter of factin this case the plaint- 
iff had.succeeded in his suit and the decree 
waa made conditional on his putting in the 
Oourt-fees, It is difficult to see how a 
question of Oourt-fees can bea question 
between the parties to the case at all. It is 
mere a question between the Court and the 
plaintiff. I am, therefore, of opinion that 
this particular case does not involve any 
substantial question of law nor dó I think 
that there is really any room for difference 
of- opinion if this is the correct test. The 
order was not one under s. 47 ass, 47 only 
omes into play where there is a decree. 


(1) 78 Ind. Cas. 417; 5 Lah, 260; 6 Lah, L.J. 180; 
A. C. R. 1924 Lah. 473. 
. (2) 102 Ind, Cas. 889; A. I. R, 1927 P.O, 110; 31 
O. W. N. 495; 4 O, W. N. 515; 2 Luck. 93; (1927) M, 
W., N, 918; 26 L, W, 70; 542, A, 126 (P, 0.), 
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In this case the existence of the decree 
itself was conditional on payment of Court- 
fee and when no Court-fee was paid the 
plaint stood rejected as insufficiently 
stamped. The order rejecting a plaint is 
no doubt appealable but then the Oourt- 
fee would not be a Oourt-fee of Rs. 4 
alone nor did the appeal actually lodged 
purport to be from an order rejecting & 
plaint. I am, therefore, of opinion that 
in the circumstances of the case no sub- 
stantial question of law arises between 
the parties and I would, therefore, dismiss 
the application with costs. 

Harrison, J.—I agree. 


R. L, Application dismissed, 
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OUDH CHIEF COURT. 
First Orvin APPEAL No. 80 or 1927. 
March 13, 1928. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Raza. 
MILAP OHAND-—PLAINTIFF— 
APPELLANT 
versus 
Musammat MOHNI BIBI AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Hindu Law—Oswal Jains—Father's power to alienate 

ancestral property, whether absolute. 

Oswals are Jains by religion and form a tribe 
which can have a custom abrogating thelaw. In the 
absence of any custom, Oswals would be presumed 
to be governed by the Mitakshara Law: 

Held, on the evidence in the case that there was 
atribal custom among Oswals by which the father 
ina joint familyhad an absolute right to dispose 
of the ancestral property. [p. 184, cols. 1 & 2.] 

Appeal against anorder of the Ad- 
ditional Subordinate Judge, Lucknow, 
dated the lst March, 1927, 

Messrs. Niamat Ullah, P. D. Rustogi 
and Mohammad Husain,for the Appellant. 

Messrs. Bisheshwar Nath; Mahesh Prasad, 
Har Dayaland Mohammad Ayub, for the Re- 
spondents. 

JUDGMENT.—This is a plaintiff's 
appeal against the decree of the learned 
Additional Subordinate Judge of Lucknow, 
dated the 17th February, 1927, by which he’ 
dismissed the plaintiff's suit in respect of 
g housein Lucknow City and a share of 
4sannas  S-pies in the Saidpur Maheri 
village in the Lucknow District. The 
facts are these: Lakhmi Ghand, an Oswal 
Jain, was a resident of Lucknow City, He 
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was married to Mohni Bibi, At some time 
prior to 1800 he adopted the plaintiff Milap 
Chand, who was bhe son of Harakh Ohand, 
Itappearsfrom Ex. A-l,a copy of a Will 
made by Lakhmi Ohand inthe year 1900, 
thaton the 18th May, 1900, the date when 
this Will was executed, Lakhmi Chand had 
given out his intention of converting the 
house in suitinto a dharamsala. Exhibit 
A-l is a copy ofthe Willin question. It is 
admitted by the learned Counsel for the 
plaiatiff-appellant, who has argued the case 
with great ability, that Ex. A-l is a copy 
ofa genuine Will, which was executed by 
Lakhmi Chand. In this Will Lakhmi 
Ohand stated that he had dedicated his 
house in the year 18/8 on the occasion ofa 
visit of a cartain religious teacher, who had 
the reputation of asaint amongst the Jains. 
In this Will he further stated that he had 
severed connection completely with Milap 
Ohand, his adopted son, who was then a 
young man of seventeen or eighteen years. 
From the recitals in the Will it would 
appear that Lakhmi Ohand had resented 
intensely what he considered to be Malip 
Ohand's neglect of him since the date of 
Milap Ohand's marriage and that he also 
resented intensely Milap Singh's attach- 
ment to Sogan Chand, the father of Malip 
Chand's wife. He recites here that he has 
prohibited Milap Chand from visiting his 
house, that he had handed over to Sogan 
Chand some five thousand rupees in orna- 
mentsand clothes for the use of Milap 
Chand's wife and that he intends to have 
nothing more to do with Milap Chand. 
He further stated that the whole of his 


moveable property should descend to his. 


wife and that Milap Ohand should get 
nothing. In the year 1907 Lakhmi Chand 
executed a registered deed of trust in 
respect of the house in suit. This was 
exeeuted on the 22nd April, 1927. Exhibit 


A-2isacopyof that deed and it is admit- . 


ted by the learned Counsel for the plaint- 
iff-appellant that this deed of trust was 
executed. It was necessary to prove Exs. 
A-l and A 2 by secondary evidence, as in 
some manner the originals had been stolen 
from B. Ganga Dayal, Vakil, defendant- 
respondent No. 8 before the present suit 
was instituted. This deed amplified the 
previous disposition and specified in parti-, 
cular the property whieh was to form the 
endowment of the dharamsala. It ap- 
pointed as trustees his wife and Sarup 
Chandand gave them power to appoint 
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additional trugtees, and it was under thig 
power that B. Ganga Dayal was appointed 
a trustee after the death of Lakhmi Ohand. 
So far there is no dispute between the 
parties as to what happened, The first 
question on which there isa dispute is as 
to the death of Lakhmi Chand, The 
plaintiff asserts that he died in the year 
1915 and the defendants assert that he 
diedin the year 1911. The learned trial 
Judge has tried the suit with exemplary 
care and patience and has displayed high 
qualities in his decision. We have been 
taken through his judgment at length and 
we wish to express our appreciation of tha 
manner in which he has examined the 
evidence and stated his conelusions. 'The 
learned trial Judge has found that on the 
evidence Lakhmi Chand died in 1911. He 
has found that the evidence produced by 
theplaintiffto show that Lakhmi Chand died 
in 1915 is completely unreliable and he has 
found that the evidenee produced by the 
defendants toshow that he died in 1911 is 
reliable. He stigmatized the plaintiff's evi- 
dence on this point as absolutely worth- 
less. We have been taken through the 
evidence by the learned Counsel and have 
considered all his argumente. We have no 
hesitation in accepting the conclusion of 
the learned trial Judge and we do not 
think itnecessary to add to the reasons 
which he has given for discrediting the 
evidence of the plaintiff and accepting the 
evidence of the defendants upon this point. 
We thus arrive at the conclusion that 
Lakhmi Chand died in 1911. 

The next point to be considered is whether 
on Lakhmi Chand's death the plaintiff 
obtained any enjoyment ofthe property of 
the family. He hardly suggested himself 
thathe had obtained* any such enjoyment. 
We have found it very difficult to ascertain 
exactly what the plaintiff-appellant sug- 
gested or didnot suggest, for it would be 
difficult to finda more elusive litigant 
than he is. At various times he has made 
completely contradictory statements and 
he has invariably endeavoured not to be 
pinned down to any position. We agree 
with the lehrned trial Judge that his 
deposition on oath is absolutely valueless, 
“and that no eredit can be attached to, 
anything which he has,stated. As fgr as. 
we can gather, his case appears to have 
been that both before and after the death 
of Lakhmi Chand he continued to reside 
in the house which hdd been made a 


' 482 


dharamsalo. He. does xot appear to 
suggest, or at any rate to suggest strongly, 
thatafter Lakhmi Chand's death he receiv- 
ed any óther benefit from the family 
property. &Nor does he suggest that Lakhmi 
Ohand's wife Mohni Bibi did not, as the 
Wil Ex. A-1 directed that she should 
receive the: whole of the moveable pro- 
perty left by her husband. In respect 
to the facts as to the plaintiff-appel- 
jant's connection with the family pro- 
perty we state our conclusion here at 
once. Itisthe same conclusion at which 
the learned trial Judge arrived. We 
find that the plaintiff-appellant left Lekhmi 
CGhand's house before 1900 and that he 
never re-entered it before Lakhmi Ohand’s 
death. He appearstohave lived with his 
father-in-law. On Lakhmi Ohand's death 
the plaintiff-appellant was a man of twenty- 
eight or twenty-nine years of age. We do 
not find that he ever obtained possession 
over the house in suit with the exception 
ofa violent and forcible entry which he 
made therein in the year 1924, thirteen 
years after Lakhmi Chand's death, and 
we find that he has never at any time ob- 
tained any benefit from the property. We 
have thought it better to state these conclu- 
sions of fact at the commencement instead 
of,as is usual, stating first the points in 
appeal because these conclusions of fact 
will make the decision of the points in 
appeal more simple. The plaintiff-appel- 
Janti case is this. He says that he was 


- a member of a joint Hindu family con- 
. sisting of Lakhmi Chandand himself, that 


hethus became entitled on the death of 
Lakhmi Ohand by survivorship to the 
whole of the family property and that 
this family property included the house 
in suit and the share in the village of 
Saidpur Maheri. The reply to his claim, 
which is given by Mohni Bibi, Sarup Chand 
and Ganga Dayal in respect of the house 
in suit is this. They say that under a 
custom; which is binding on such Jains as 
belong to the Oswal tribe and which has 
been recognised in the family of Lakhmi 
Chand the father ina joint family has a 
right to alienate the ancestral property as 
he wishes, and that thus Lakhmi Chand 
had full power to alienate the house id 
question for the purposes of religion both 
by the Will Ex. A-l and by the deed 
Ex. A-2. Itis now admitted by the learned 
Counsel for the respondents that the 
family was a joint family and that if 
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Lakhmi Chand had died intestate Milap 
Ohand would have succeeded to the proper- 
ty by survivorship, and it is further 
admitted that the house in question was 
ancestral property, but on the basis of 
this alleged custom they assert that 
Lakhmi Chand had a right to alienate the 
house as he purported to alienate it. They 
further say in respect to the house that the 
suit, which was filed in 1925, is time» 
barred. 

In respect of the share in the village 
Saidpur Maheri, Mohni Bibi is the only 
respondent concerned. The circumstances 
here are these. À' deed of simple 
mortgage was executed in respect of 4 
annas in this villagein favour of Lakhmi 
Chand. Lakhmi Ohand in his lifetime 
transferred the mortgagee rights to Mohni 
Bibi. Mohni Bibi in Lakhmi Chand’s 
lifetime sued on the basis of the deed 
and obtained a decree for sale and she 
purchased the 4-annasshare in question in 
execution of that decree inher own name 
in the lifetime of Lakhmi Ohand. The 
additional 8 pies share was purchased by 
her with her own money in 1920, With 
regard tothe 8-pies share we can state our 
conclusion speedily. There is no evidence 
of any kind that it formed part of the 
ancestral property. With regard to the 
4-annas share Mohni Bibi's case is that 
Lakhmi Chand, under the alleged custom 
to which we have already referred, had 
the power to transfer these rights and that 
in apy circumstances the claim of Milap 
Chand in respect of this share is time- 
barred. The learned trial Judge found 
against the appellant both on the grounds 
of custom and limitation, and the grounds 
of custom and limitation are the only 
grounds raised in the appeal, with the 
exception of a ground, which has -been 
withdrawn by the learned Counsel for the 
appellant, to the effect that thetransfer of 
the mortgagee rights by Lakhmi Chand to 
Mohni Bibi was null and void as the 
deed did net bear a sufficient stamp. We 
are thus left with the two questions of 
custom and limitation. We prefer to take 
the question of limitation first. It is to 
be noted that in the year+ 1924, more than 
twelve years after Lakhmi Ohand’s death 
. the plaintiff-appellant made an unauthoris- 
ed entry on the dharamsala and remained 
in possession for & short period. Proceed- 
ings | being taken by the trustees in a 
Criminal Court under the provisions of 
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b. 145 of the Code of Oriminal Procedure, he 
was ejected aud the property was restored 
to them. How does the case stand in 
respect of limitation? The pleadings 
of the plaintiffappellant on this point 
displayed a most remarkable elusiveness. 
The first thing that the plaintiff-appellant 
did was to file a suit fora declaration that 
the property in suit wasin his possession. 
It is difficult to understand how he could 
have persuaded himself that such a suit 
had the slightest chance of success when 
upon facts, which even he was not likely to 
contest, the share in the village had been 
in possession of Mohni Bibi fora very large 
numberof years and he had been ejected 
by the order of a Criminal Court from the 
house. However, he did file the plaint that 
he was in possession. He subsequently 
aided a plea that if he was out of posses- 
Bion he should be put in possession and 
paid an extra Court.fee, He was not, 
according to the evidence, on the record 
in a position to have paid the full Court-fee 
at the inception of the proceedings, for we 
find from Ex, A-141 that on the 26th March, 
1925, he sold a moiety of the property in 
guit to two Agarwalas in Lucknow City for 
a nominal two thousand rupees. It does not 
appear that any money changed hands, but 
these two persons agreed that they would 
devote the sum of two thousand rupees to 
prosecuting the present proceedings and we 
discover that on the 30th May, 1925, an 
application was made for amendment of the 
plaint, and itthen became for the first time 
necessary to pay the extra Oourt-fee. We 
further note that the two vendees in ques- 
tion Kali Charan, alias Gurumal, and Debi 
Das have not been made parties to the suit 
and thus asthe decree stands it will bs 
impossible to recover costs against them. 
We now return tothe question as to how 
the question of limitation should be decid- 
ed The matter was rendered the more 
difficult by the fact that the plaintiff has 
nowhere made agy allegation as to how he 
entered into possession or when he was 
dispossessed. It is suggested by his 
learned Counsel, who has put thecaseas 
well as it could be put, that the plaintiff 
obtained possesgion over the house in suit 
asa member of a joint family from the 
date of his adoption, that is to say some 
time prior to 1900. We considered that 
this is acorrect statement of the case. He 
did obtain possessionas a member of the 
joint family, but when did he lose it? He 
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may have been taken to have lost it from 
the date of his expulsion from the house Qr 
he may have been taken to have lost it from 
the dateof the execution of Ex. A-2 or he 
may have been taken to have lost it from the 
date of the death of Lakhmi  Oband. 
It may be said with a certain amount of 
force that even although Lakhmi Chand 
turned him out of the house at some time 
priorto 1900 he was not thereby dispos- 
sessed of his rights as a member of a joint 
family, and we do not consider that we 
should be on safe ground in saying 
that he was dispossessed at the time 
that he was turned out of the house; but, in 
our opinion, he was certainly dispossessed 
when Ex. A-2 was executed and the house 
in question was dedicated to a dharam- 
sala by a formal deed and handed over 
to trustees of whom he was not one, It 
is clearly proved that from the date of the 
execution of that deed in 1907 the trus- 
tees took possession of the house in suit; 
and inrespect of any other property of the 
family it is clear to our mind that he was 
dispossessed from the date of the death of 
Lakhmi Ohand, that is to say from 1911, 
for from that date onward not only has he 
not enjoyed any benefit from the family 
property but Mohni Bibi has asserted by 
her action aright toall such property as 
herown. As the re-entry ofthe year 1924, 
irrespective of its validity, took place more 
than twelve years after Lakhmi Ohand's 
death, the suit was clearly time-barred. 
It might be held in respect of the whgle of 
the property that it was clearly time- 
barred under the provisions of Art. 142 
of the First Schedule of Act IX 
of 1908 and in respect of the dharam- 
sala property that»it was clearly time- 
barred also under Art. 126, for here 
the plaintiff, who deserted that he was 
governed by the Law of Mitakshara, was 
applying to set aside an alienation of an- 
cestral propsrty by aman who had adopt- 
ed him as his father and who must in 
law bə considered to be his father. The 
question whether Art. 126 would apply 
hardly arises, however, for this reason. If 
the plaintiff were & Hindu governed by the 
Law of Mitakshara the suit would then be 
time-barred under Art, 126 but, as we shall 
"show laterthat he is a Jain governed by, 
tribal custom, his suit fails on the merits, 
He is, however, in fhis position that his 
suit either fails on the merits or fails on 
limitation. In anyscircumstances it fails, We 
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now come to the question of the alleged cus- 
tom and must preface our finding here with 
Bome remarksas to the persons with whom 
we are dealing. The learned trial Judge 
had not had his attention called to the 
exact position of the Oswals. It is admit- 
ted that Lakhmi Ohand and Milap Chand 
are Oswals. Oswald are Jains by religion, 
but we are concerned with them here as a 
tribe rather than with the religious beliefs 
that they hold. The history of the Jain 
religion is given comprehensively in a 
decision of a Bench of the Allahabad High 
Oourt in Manohar Lal v, Banarsi Das (1). 
We have nothing to add to the learned dis- 
cussion therein contained. The Oswals are 
emigrants from Marwar. A complete 
account of the Oswals will be found in 
Crooke's Tribes and Oastes ofthe North- 
Western Provincés of Oudh, Vol. 4, page 97. 
This book is recognised as a standard work 
and although we should not be on safe 
ground in accepting it as evidence we 
&re on safe ground in accepting the de- 
scriptions therein contained. What we find 
from this book is that the Oswals are emi- 
grants from Marwar. There are various 
traditions as to the caste to which they 
belonged originally, but all agree that they 
are Hindus who were converted tothe Jain 
religion at the latest in the twelfth century 
and that they came from Marwar. They 
were a tribe who could conceivably have 
carried with them their customs. We wish 
to note that where areference has been made 
in the learned trial Judge's judgment to 
Digambari Oswals and Sitambari Oswals 
the distinction has nothing to do with the 
Oswals as a tribe in a manner that can have 
any bearing upon their customs, if any. 
Digambari Oswals worship unclothed idols, 
Bitambari Oswals worghip elothed idols, 
The distinction is a distinction of religious 
rites and has no bearing on the personal 
law. As a preliminary we, therefore, find 
that the Oswals are a tribe who could have 
customs abrogating the law. Following the 
authority of their Lordships of the Judicial 
Committee we decide that in the absence of 
custom these Oswals would be goterned by 
the Mitakshara Law. It was, of course, for 
the defendants, who asserted the custom, 


to proveit. This is how they endeavoured, 


sto prove it, They have proved eertain 
espies of judgments. Exhibits A-19, A- 
27, and A-44 should be read together, 
Exhibit A 44 is the important judgment, 
(1) 29 A. 495; A. W. N. (1907) 121; 4 A. L. J. 407, 
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In Ex. A-44 it was held by Mr. Jwala: 
Prasad, Subordinate Judge of Lucknow on 
the 19th August, 1899, that in a family of 
Oswal Jains in Lucknow there was a tribal 
custom by which a father in & joint family 
had an absolute right to dispose of the 
ancestral property as he pleased. There is 
further a judgment Ex. A-28, also passed 
by Mr. Jwala Prasad on a subsequent date 
27th August, 1900, by which he found that 
according to the custom amongst the Oswal 
Jains a father has absolute power to alienate 
ancestral property, We have further ihe 
evidence of Indar Chand, the father of 
Lakhmi Chand, given in a case, Harakh 
Chand v. Ghasan Mal and another that 
was decided finally in the Judicial Com- 
missioner's Court in 1881. The final report 
in appeal in that suit will be found in 
Select Case No. 43in Mr. Jwala Prasad's 
Oudh Rulings. In that casein an Oswal 
Jain family in Lucknow a brother had 
claimed his brother's property. The bro- 
thers widow asserted her title toit. The 
Judicial] Oommissioner held that among 
Oswal Jains such a widow had rights as 
against the brother. In that case there was 
no question as to the power of a father in 
an Oswal Jain family to alienate ancestral 
property, but we find that Indar Ohand, 
Lakhmi Chand’s father was called as a 
witness and there he deposed in cross-ex- 
amination for reasons which we are not in 
a position to determine thathe, according 
to the custom of his family, could give the 
whole of his property to whom ever he liked 
although he had two sons who with him, 
formed a joint family. Indar Ohand being 
dead this deposition is admissible in evidence 
It had been made before any controversy 
on the point had arisen. The remaining evi- 
dence in favour of this alleged custom is 
the oral evidence of witnesses, The learned 
trial Judge has found that Aodad Baijai 
(D. W. No. 14), Bij Ram (D. W. No. 20) 
Kesri Mal (D. W. No. 21), Mathu Mal (D. W 
No. 23), Khem Chand (D. W. No. 25) 
and Ohand Mal (D. W. No. 26) are 
reliable witnesses. Khem Ohand is the 
brother of the deceased’ Lakhmi Chand and 
Chand Malis a son of Lakhmi Chand's 
Bister. z 

Against this evidence the plaintiff bas 
produced the decision in appeal Ex. 5 of 
the District Judge of Agra in which he 
found that where an Oswal Jainin Agra 
had transferred a house to a Muhammadan, 
the Jain's son was entitled toset aside the 
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© bransfer, but in this suit the only person, who 


could have set up a custom to support the 
transfer, (the father took no active part in 
the contest}, was the Muhammadan defend- 
ant. With due respect to the learned Judge 
who decided that appeal we see no reason 
wbatever in supposing on the facts that 
the transferor was colluding with the trans- 
feree. He would have had much more 
reason to collude with his own son whereby 
he could obtain the transferor'S8 money and 
get the property back into the family. The 
remaining piece of documentary evidence 
ofany value in favour of the plaintiff is 
Ex. 23 and an arbitration award amongst 
Oswal Jainsiu which no such custom is 
referred to; but the implied negation goes 
for very little. There is further oral evi- 
dence produced by the plaintiff-appellant 
which the learned trial Judge has rejected. 
There is very little that we can add to 
what the learned trial Judge has stated 
upon these points. He has handled this 
portion of the case exceptionally well and 
we are in complete accord with his finding 
in respect to the weight to be attached to 
the witnesses whose oral evidence has 
been called. We agree with the learned 
trial Judge that the reliable evidence 
in this case supports the existence of the 
custom, Whether, however, if this evidence 
stood alone and we had nothing else upon 
which to decide the appeal we should be 
justified in finding that the evidence is of 
sufficient weight to uphold the existence 
of acustom, which would be binding upon 
all Oswal Jains, it is difficult to say. But 
the question does not arise for, as we have 
already shown, the appellant's suit must 
fail. Ifit does not fail on custom it fails 
on limitation, and, if it fails on custom it 
fails on both custom and limitation, We, 
therefore, dismiss this appeal with costs. 
G. H, Appeal dismissed, 
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LAHORE HIGH COURT. 
MisogLLaNEOU8 Frest Civit APPEAT, 
No. 3130 or 1927, 

March 19,1928, . 
Present:—Mr, Justice Bhide, 
HIRA LAL—JUDGMENTADHBTOR == 
APPELLANT 


versua . 
LAL OHAND AND orHE88—D£CORRE Horpzns 


— RESPONDENTS 

Execution of deeree—Decree-holder's right to proceed 
against person and property of judgment-debtor— 
Decree payable by instalments—Decree-holder entitled 
to proceed against mortgaged and other property on 
default in instalment —Decree-holder's right to pro- 
ceed against person of judgment-debtor on default. 

The law confers upon the decree-holder the right 
to decide whether he should execute the decree 
by the arrest of the judgment-debtor or by the 
attachment and sale of his property or by both and 
while the Court has discretion to refuse execution 
against the person and property simultaneously, 1t 
has no authority to refuse execution against the 
person of the judgment-debtor on the ground that the 
decree-holder must, in the first instance, proceed 
against the property of the judgment-debtor. 

Hargobind-Kishan Chand v. Hakim Singh (2), fol- 
lowed. 

According to the terms of a compromise decree 
the decretal amount was to be paid in certain 
instalments and in default of payment of any of the 
instalments the decree-holder was authorised to re- 
alise the money from the mortgaged property as 
well as other property of the judgment-debtor. 
Default was made in the payment of instalments: 

Held, that the decree-holder was entitled to proceed 
against the person of the judgment-debtor. 

Totaldas v. Utumal Thakumal (1), referred to. 


Miscellaneous firstappeal from an order 
of the Senior Subordinate Judge, Fesoze- 
pore, dated the 18th November, 1997, 

Mr. Chandra Gupta for Mr. Fakir Chand 
for the Appellant, 4 


JUDGMENT.—On the 10th of January, 
1924, a decree for Rs, 5,500 was passed 
against one Hira Lal. The decree was 
based on a compromise, and, according to 
the terms of the compromise, the decretal 
amount was to be paid in certain instal- 
ments and in default of payment of any 
of the instalments the decree-holder was 
authorised to realise the money from the 
mortgaged property as well as other pro- 
perty of the judgment-debtor. The decree- 
holder wanted to sell the mortgaged pro- 
perty in execution of the decree, but the 
judgmest-debtor's sons objected. The ob- » 
jections was disallowed, and therenpon 
they instituted declaratory suit and also 
obtained an order for stay of execution so 
far as the property in dispute was concern- 
ed, The deeree-holder thereupon sought 
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to exeouto the decree by arrest of tho judg- 
ment-debtor, The application was opposed 
bv the judgment-debtor on various grounds 
which will appear from the issues which 
were framed by the learned Senior Sub- 
ordinate Judge and which ran as follows: 

(1) Whether when the previous appli- 
cation for execution is pending, the decree- 
holders can make a fresh prayer for the 
arrest of the judgment-debtor ? 

(2) Whether the judgment-debtoris illand 
can he raise such a plea of illness befora 
actual arrest ? 

(3) Whether according to the terms of 
the decree when a houses is already mort- 
gaged in the decree can the decree-holders 
pray for the arrest of the judgment debtor? 

These issues were decided against the 
judgment-debtor and a warrant of arrest 
was ordered to be issued against him. 
From this decision the judgment-debtor 
has appealed. 

The first issue is not pressed before me. 
As regards the second issue the judgment- 
debtor produced no medical witness. A 
document purporting to be a medical certi- 
ficate was produced, but no witness has 
deposed ta it. The other witness produced 
was a relation of his who was inimical to 
the decree-holder. I agrees with the learn- 
ed Senior Subordinate Judge that the evi- 
dence produced was insufficient for dis- 
allowing arrest on the ground of illness. 

As regards the third issue, no authority 
in pint was cited before me. The only 
argument advanced was that the decree wag 
mractically a mortgage decree under O. 

. XXXIV, r 4, Oivil Procedure Code. But 
the decree, as already stated, was based on a 
com promise and thedecree-holder was entitl- 
ed te proceed not only, against the mortgag- 
ed property but also the other property of 
the judgment-debter. The ruling Totaldas 
v. Utumal Thakumal (1) quoted by the 
learned Senior Subordinate Judge, appears 
to be in, point, and I do not see any legal 
bar to the decree- holder seeking execution 
by arrest of the judgment-debtor in the 
eireumatanees of the case, As*laid down 
in Hargobind-Kishan Chand v. Hakim 
Singh (2) tbe law confers upon the decree- 
holder the right to decide whether he 

> should execute the decree by the arrest 

*of the judgment-debtor or by the attach- 
eunt and sale of his property, or by 

(1) 10 Ind. Cas. 975; 4 S. L. R. 244, 
(3) 93 Ind, Cas, 54;°6 Lah. 548; A. I. R. 1926 Lah, 
110. 
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both, and while the Court has discretion 
to refuse execution against the person and 
property simultaneously, «it has no author- 
ity to refuse execution against the person 
of the judgment debtor on the ground 
that the decrse-holder must in the first 
instance proceed against the property of 
the judgment- debtor, 

I dismiss the appeal. 


E. Ll Appeal dismissed, 
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MADRAS HIGH COURT. 

Civit, MisogurLANEOUs Petitions Nos, 4396 

AND 4429 or 1927, 

November 21, 1927. 
Present:—Mr. Justice Devadoss. 
VANAMA AKKAYYA- PETITIONER 
versus 
VANAMA LAKSHMAMMA— 
RESPONDENT. 

Succession Act (XXXIX vf 1025), 8. 508 —A pplicas 
tion for disposal of property Construction of Will— 
Court, whether competent to give directions. 

Under s. 302 of the Succession Act the High Court 
is competent to give any directions as regards the 
administration of an estate, i. e. such directions ag 
the executor may seek in order to administer the 
estate properly, and the section gives ample power 
to the Oourt to settle questions arising between the 
executor and the legatees and between the legatees 
themselves and also power to construe a Will when- 
aver the Court is asked to do so. [p. 188, col. 2] 

When a matter has been properly litigated in a 
Civil Court and has been adjudicated upon, the 
High Court on an application under s 302 of the 
Succession Act will be very reluctant to give directions 
which would in any way conflict with the judgment be- 
tween the parties already arrived at. [p. 189, col. 1.1 

A person executed a Will giving power to his wife 
to adopt & boy and directing the executor to pay a 
certain amount to her for maintenance and for the 
management of the estate. The executor did not pay 
maintenance to the widow and the latter filed 2 
suit and a compromise decree was passed by which 
Re. 9,000, being the amount due to the estate in the 
exeeutor's possession had to be paid to the widow. 
The Will contained a provision authorising ‘the 
widow to give provisions to two guests daily. On an 
application tothe High Court by the executor for 
directions as to the payment of Rs. 9,000: 

Held, (1) that there being no adoption, the executor 
who was only asked to be in possession for atime 
could not hold on to the property on the ground that 
an uncertain event was likely to happen ; (p. 189, col. 


(2) that since the respondent had obtained a decree 
for the whole of the amount in a civil suit, the 
executor was nof entitled to keep any money in his 
hands for the purpose of carrying out the objects 
of the charitable trust but was bound to render 
an account to the Court and to hand over the pro» 
perty to the person entitled to it. [p, 190, çol. 1.] 
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Petition praying that the High Oourt 
will be pleased to issue such general or 
special directions* to the estate of Subba 
Rao (subject-matter of O, P. No. 24 of 
1927 on the file of the District Court of 
Kistna) in regard to the administration 
thereof and to issue an injunction restrain- 
ing the respondent therein from executing 
the decree in O. S. No.65 of 1925 on the file 
ofthe Court of the Subordinate Judge of 
Bezwada and petition praying that the 
High Oourt will be pleased to. vacate the 
interim stay order, dated the 11th Novem- 
Tos 1927, and made in C. M. P. No. 4396 of 
1927. 


Messrs. Ch. Raghava Rao and V. Pattabhi- 
rama Sastriar, for the Petitioner in C. M. P, 
No 4396 of 1927 and Respondent in O. M. P. 
No. 4429 cf 1927. 

Mr. P. Satyanarayana Rao, for the 
Respondent in O. M. P. No. 4396 of 
1927 and Petitioner in O, M. P. No. 4429 
of 1927, 


ORDER.—This is an application under 
8 302 of the Indian Succession Act praying 
for the issue of general or special instruc- 
tions in regard to the administration of an 
estate and for an injunction restraining the 
respondent herein from executing the 
decree in O. 8. No. 65 of 1925 on the file of 
the Sub-Court, Bezgwada and such other 
order or orders as this Court may deem fit 
to Dass. 

One Subba Rao died on the 13th Novem- 
per, 1920. He executed a Will on the llth 
November, 1920, giving power to his wife to 
adopt & boy and directing the executor to 
pay a certain amount to her for maintenance 
and for the management of the estate, The 
executor who is the petitioner did not put 


the respondent in possession cf a portion of . 


a house mentioned in para. 3 of the Will and 
did not give her maintenance fora consider- 
able time, in consequence of which she was 
obliged to file O. S. No. 65 of 1925 for the 
recovery of the wholeofthe property as the 
widow of the deceased Subba Rao. The 
suit was resisted on various grounds and 
the Subordinate Judge passed a preliminary 
decree in favouf ofthe respondent over- 
ruling the objections of the petitioner. An 
account was taken and a large amount was. 
found due and both the petitioner and the 
respondent entered into a compromise 
under which it was arranged that Ps. 9,000 
should be paid to the respondent ag being 
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the amount due to the estate in the porstss 
Bion of the executor. She has obtained 
possession of the portion of the house 
mentioned in the Will. The petitioner has 
deposited the amount of Rs, 9,000 into the 
District Court at Guntur and has come up 
here for the directioná of this Court as 
regards the handing over of*the amount 
to her and as regards the amount that 
should be allowed to remain in his hands 
for the performance of some eharity. 

Mr. Satyanarayana for the respondent 
raised a preliminary objection that an 
application unders. 302 does notliein this 
case, His argument is that the Court can 
only be asked to give advice to the executor 
but when the right of the respondent to 
receive the whole of the estate ia disputed 
this Court has ro jurisdiction to give any 
directions under s. 302 and he relies upon 
In re Lorenz's Settlement (1), In re Samuel 
Marie Brereton (2) and In re Lakshmibai 
(3. No doubt under s. 30 of 99 & 93 
Viet. c. 35 the Court had no jurisdiction 
to decide uron the conflicting claims of 
parties claiming under a Will. The relevant 
portion of s. 30 is as follows; — 

"Any trustee, executor, adminis 
shall be at liberty without the ned 
tion of a suit toapply by petition to any 
Judge of the High Court of Chancery or 
by a summons upon A written statement 
to such Judge in Chambers for the opinion 
advice or direction ofsuch Judgeon any 
question respecting the management or 
administration of trust property or the aesetg 
of any testator or intestate." 

The section is clear that what is asked 
for is the opinion, advice or direction of 
the Judge. It was held, that under this 
section the Court of Qhancery had no power 
to give a rite o contested questions 
and upon conflicting claims. In ; 
Settlement (1) it wan beld: ee 

“The Court will not upon a petition 
presented by a trustee or executor under30th 
section of 22 & 23 Viet. c. 35, for the 
opinion, advice ordirection of the Court 
construe an instrument or make any order 
affecting the sights of parties to property 
Such petitions should relate only to the 
management and investment of trust pro- 
perty." ki 


(1) (1861) 1 Dr. & Sm. 401; 62 E. R. 433. 501; 
7 Jur. (N. s.) 402; 9 W R. 567. SENE UT SUE 
(2) 7 B. 381; 4 Ind, Dec. (x. 8.) 255, 
(3) 12 B. 638; 6 Ind. Dec, (x. s.) 909. 
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Kindersley, V. O., observed at page 404*: 
"My uaderstanding of that section of the 
Act is thatit was intended by the Legislature 
that the Court should have the power to 
advise a trustee or executor as to the 
management and administration of the 
' trust property in the manner which will 
be most for. the advantage of the parties 
beneficially interested, but not to decide 
any question affecting the rights of those 
parties inter 86; other wigs the effect would 
be that, a deed or Will involving the most 
difficult questions, and relating to property 
to an amount however large, might be 
construed, and most important rights of 
parties decided, by a Single Jud ge, without 
any power of appeal whatever. 

The jurisdiction of the Court of Chancery 
under 22 & 23 Vict, c. 35, s, 30 or 38 
was only advisory. This provision in v2 & 
95-Vict. c. 35 was enacted in s. 43 of the 
Trustees’ and Mortgagees’ Powers Aot 
XXVIII of 1866. Under s. 43: . 

“Any trustee, executor, or administrator 
shall be at liberty, without the institution 
of a suit, to apply by petition to any 
Judge of the High Oourt for the opinion, 
advice or direction of such Judge, on any 
question respecting the management or 
administration of the trust property or the 
assetsof any testator or intestate. , 

In In re Samuel Marie Brereton (2) it was 
held by aJudgesitting on the Original Side 
thats.43 did not empower „the Court. to 
decide any question of considerable diffi- 
culty and importance. Mr. Justice Latham 
relied upon the observation of Kindersley, 
V. C., in In re Lorenz's Settlement (1) quoted 
above and held “thatthe Courtshould not 
deal, under the power here given, with a 
point of law, like the present one, on which 
30 much may depend, ‘and which is in itself 
go full of difficulty.” : 

The case was followed in In re Lakshmi- 
bai (3) In that case also an applica- 
tion was made under s.43 of the Trustees 
and Mottgagees’ Powers Act of 1866 pray- 
ing (1) that thetrustee might be advised 
whether she had power to grant the 
proposed lease, (2) whether the Court will 

` ganction or direct the said ‘lease, and (3) 
that the Court will advise in the premises 

sas may seem fit. Mr. Justice Scott observ- 
od at page 6441: e 

“The questions on which the Oourt has 
advised trustees, have related strictly to 
—*Page of (1861) 1 Dr, & Bm.—[E4.] 

+Page of 12 B.— [Ed] 
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undisputed matters of management, such 28 
questions of advancement, maintenance, 
change of investment, sale of a house, com- 
promises, taking proceedings. But disputed 
points of law or fact have never been ine 
cluded. The Court will not, for instance, 
construe an instrument or make any order 
affecting the rights of parties,” 

These cases have noapplication to pro- 
ceedings under s. 302. This section was 
enacted in the year 1919as s. 264-B of the 
Indian Succession Act and 87-B of the 
Probate and Administration Act. It is now 
embodied in the new Act as s. 302. Under 
this section the Court has got power. 

“On an application made to it, to give the 
executor or administrator any general or 
special directions in regard to the estate 
or its administration." 

“Any directions as regards the adminis- 
tration of an estate" means such directions 
as the executor may seek in order to 
administer the estate properly. This 
section gives ample power tothe Court to 
settle questions arising between the execu- 
tor and the legatees and between the 
legatees themselves and also power to 
construea Will whenever the Oourt is 
asked to do so. Itis difficult to hold that 
the Legislature when it enacted s. 264-B in 
the year 1919 overlooked the well-known 
English practice which has been prevailing 
in the Court of Ohancery for the last so 
many years. The Court of Chancery has. 
full power to give directions as regards the 
administration of an estate, whether an 
application is made to it by the executor 
or by the administrator or by the legatee 
or other person interested in it. Order 
LV, r. 3 (g) is as follows: ` 

“The determination of any question 
arising in the administration of the estate 
or trust.” 

That is wide enough and I do not think 
the language of s. 302 cuts down the power 
of the Court. In Conway v. Fenton ¢4) 
Mr. Justice Kekwich observed at page 515.* 

“The question is raised on an originat- 
ing summons under O. LV, r.3(e). The 
object of that order was to enable trustees 
or persons beneficially interested under a 
settlement or Will to come by summary 
mode to the Court and to obtain the deter- 
mination of any question, whether of 
*administration, or of law, or of construction, 

(4) (1889) 40 Ch. D. 512; 58 L. J. Ch. 282; 59 L. T. 
928; 37 W. R. 156. 
~*Page o? (1889) 40 Oh, D.—[Ed.] 
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without the necessity of what used to be 
known as an admipistration suit or action. 
Itake itthat, for all purposes, or almost all 
purposes, the Courtis precisely in the same 
position on the hearing of an originating 
summonsas if there were really an ad- 
‘ministration action properly constituted, 


~ and that I have precisely the same jurisdic- 


tion under an originating summons a8 I 
should have in an administration action— 
neither more nor less.” 

I hold that the High Oourt has power 
under s. 302 to give the directions which 
the Oourt of Chancery in England has 
under O, LV, r. 3, 

The next question urged by Mr. Satya- 
narayana is that the matter between the 
parties has been concluded by the judg- 
ment of the  Subordinate Judge and, 
therefore, this Court cannot give directions 
“in variance with the judgment of the 
Subordinate Judge. When a matter has 
been properly litigated in a Civil Court and 
has been adjudicated upon, this Gourt will 
be very reluctant to give directions which 
wouldin any way conflict with the judg- 
ment between the parties already arrived 
at. Though this Court had jurisdiction to 
go into the matter, it should in cases 
where the matter has been definitely settled 
“ina properly constituted suit, hold its 
hands. But the question that is now raised 
before me was not disposed of in 
the lower Oourt, for Mr. Raghava Rao 
raised the question whether he is entitled 
to hold a certain sum of money in his 
hands for the performance of a trust which 
he says has been constituted under the 
Will. The following passage in the Will is 
relied upon as having created a trust and 
as having appointed the petitioner, the 
trustee for performing the charity mentioned 
in that passage: 

"So long as the said] amount remaining 
after excluding the amount paid for main- 
tenance to my wife* from out of my pro- 
perty continues, I have authorised my 
junior uncle, Vanama Akkayya Garu to 
give provisions, rice, dhol, tamarind ete., 
to two guests once a day from to-day on- 
wards.” . 

' Mr. Raghava Rao’s contention is that this 
Clausein the Will establishes a trust in 
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feeding of two ghests. The amount thaf is 
tobe spent on the feeding of guests is not 
mentioned and there is nothing in the 
Will itself to show what portion of the pro- 
perty should bezset apart for feeding two 
guests a day. 4 

The question that requires decision is 
whether the petitioner is entitled to keep 
the whole or any portion of the corpus in 
his handsfor the purpose of carrying out 
the trust, The contention is that till a 
boy is adopted and till he attains majority 
he is entitled to keep a portion of the corpus 
in his hands for feeding guests, The 
widow may or may not adopt and if no adop- 
tion takes place there could beno boy who 
can come to maturity. The petitioner, 
aecording to Mr. Raghava Rao's conten- 
tion is entitled to keep the money till the 
boy attains majority. If that is so, seeing 
that there is no boy and there is no like- 
lihood of the widow adopting a boy, I fail 
to see how he can keep any portion of the 
corpus forthe performanceof charity. Ifa 
boy is adopted, on his attaining majorit y 
the charity should be performed by him. 
lf no boy is adopted, the widow,if she 
likes, may give effect to the intention of 
the testator as regards charity; but I fail to 
see how an executor who is only asked to 
bein possession fora time can hold on to 
the property on the ground that an un- 
certain event waslikely to happen. It is 
clear thata bequest in favour of a person 
not in existence at the time of the testafor's 
death, when there is no intervening life- 
interest before the expiration of which he 
could come into existence is void, but that 
will not give a right to the executor to hold 
on to the property indefinitely. The peti- 
tioner ia only an exequtor and he having 
invoked the provisions of s. 302is bound by 
the direetions of this Court. Seeing that 
the respondent has obtained a decree for 
the whole of the amount in a civil suit, 
he is nut entitled to keep any money in 
hishands for the purpose of carrying out 
the objects of the charitable trust. He 
being an e&ecutor must render an account 
to the Courtand must hand over the pros 
perty to the person entitled to it. The 
widow not having adopted a boy is entitled 
to the whole of the<corpus. No doubt if 


favour of charity and consequently itcon- *she adopts a boy according to the terms of 


stitutes the pstitioner a trustee for carry- 
ing out the terms of the trust. It is unneces- 
- gary in the view, I take, to consider whether 


the Will she would be entitled to main- 
tenance according to the terms of the 
Will and the corpus would go to the 


$hisclause creates a proper trust for Anil boy. The executorisnot entitled 
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to“ keep any portion of tle corpus in his 
handsin the hopea boy would be adopted 
to his testator. My direction, therefore, is 
thatthe petitioner should hand over the 
whole of the corpus to the respondent and 
should not raise any objection to doing so 
in his capacity as executor, 

Iam satisfied that this application is not 
a bona fide one, for the petitioner having 
fought the respondent in the Bapatla Sub- 
Court, and having been worsted there has 
thought of putting obstacles in her way 
by making this application. I, therefore, 
direct him to pay personally the costs of 
this application and Vakils’ fee Rs. 100. 

Memorandum of costs will follow. 

y. N. V. Petition dismissed. 


LAHORE HIGH COURT. 
Szoonp Orvin APPEAL No. 1093 or 1924, 
March 9, 1928, 

Present :—Mr. Justice Harrison 

MUKAND LAL-—PLAINTIFF—ÁPPELLANT 

versus 

Musammat LORINDI BAI—Deranpant 

— RESPONDENT. 

Punjab Courts Act (VI of 1918), s. 41—Second 
appeal—Estoppel, plea of —Question of law. 

A plea of estoppel is a pure question of law where 
the facts are all admitted and the only question is 
whag consequence flows from those facts. 

Hiralal v. Tulsiram (1) and Shera v. Gahna (2), 
distinguished. 

Second appeal from a deeree of 
the District Judge, Dera Ghazi Khan, dated 
the 18th January, 1924, affirming that of 
the Subordinate Judge, Fourth Olass, Dera 
Ghazi Khan, dated the 7th July, 1923. 

Mr. Nawal Kishore, for the Appellant, 


JUDGMENT.—The facts of this. case 


are given in the judgment of the Letters 
Patent Beneh on appeal from my judgment 
as a Bingle Judgeon second appeal. I held 
that the point in issue was res judicata in 
virtue of the previous litigation but it was 
decided by the Letters Patent* Beneh that 
this was not so as the plaintiff Mukand 
Lal was now suing in a different capacity 
from that in which he objected to the prp- 
ceedings in execution and the decision 
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was expressed. On going through the 
facts once more it appeays to me that prima 
facie there is a clear caseof estoppel. 
There was a piece of frontage in the Dera 
Ghazi Khan Bazar, which was claimed by 
Musammat Lorindi Bai and by Mukand 
Lal for the reasons and on the grounds 
given in the earlier judgments. She (Mu- 
sammat Lorindi Bai) asked for: and obtain- 
ed mutation of this piece of land in her 
name in the Municipal register, the Muni- 
cipal Committee recognising her right and 
subsequently giving her sanction to erect 
a building thereon. I quote from the judg- 
ment of the Letters Patent Bench. Subse- 
quently the Municipality thinking that 
they have made a mistake and that she 
had really no title, sold for Re. 1-8 their 
rights in this land to Mukand Lal, the 
order of the Deputy Commissioner being 
that in his opinion “it would be best to 
offer to sell Government rights in the site 
to him (Mukand Lal) at the usual rates and 
tell him he must take the risk of his title 
being bad." No body comes out of this 
case very creditably but there is no doubt 
that the Municipality comes out worst, 
It deliberately sold property which it had 
admitted to belong to another person, and 
not only fostered but created litigation for 
the sale of Re. 1-8. 
Counsel urges that as laid down in Hira 
Lal v, Tulsi Ram (1) the plea of estoppel 
not having been taken in the trial Oourt 
cannot be taken now, It is laid down in 
that judgment that the plea of estoppel is 
a mixed plea oflaw and fact. Whatever 
may have been the position in that case, 
it appears to me that the plea in this 
case is a pure plea of law. The facts are 
all admitted and the only question is 
what consequence flows from those facts, 
Counsel also relies on Shera v. Gahna (2) 
which lays down that the plea of estoppel if 
based on faetsinconsistent with the plead- 
ings and if no issue had been framed, on 
such facts cannot succeed. There was no 
issue in this case but the facts are thead- 
mitted facts which appear throughout, 
Counsel next urges that before aplea of 
this sort can succeed, the party must have 
acted straightforwardly and honestly 
throughout. None of the three parties, 


theo given against him did not bind him.” Musammat Lorindi Bai, Mukand Lal or 


he Letters Patent Bench pointed out that 
possibly the suit of Mukand Lal would 
fail on the merits or on the ground of 


eptoppel, but on these points no “A i Lah, 609, 


the Municipality have much to pride theme 


(1) £0 Ind. Cas. 948; A. T. R. 1925 Nag. 27. ! 
(2) 100 Ind, Cas. 474; 28 P, la, R, 203; A I R1927 
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is one and one only. The defendants might 
set up different ,claime, but the nature of 
the suit is notto be determined upon the 
pleas taken by the defendants but upon the 
frame and scope of the plaint and the in- 


: tention and object of tbe plaintiff. The 


plaint and plaintalone will determine it 


. and the Oourt-fee has tobe paid upon the 


- separate entities. 


determination and scope ofit. The plaint- 
iff does not consider the defendants as 
He considers them ‘as 
one body joined together by common link 
of conspiracy and collusion. Under s.'17 


iof the Court Fees Act there must be two 


or more distinet subjects. In the present 
case there is only one subject, though con- 
sisting ofa large area and a number'of 


. plots. They constitute one subject and 


that is the claim of the plaintifs that all 


: these lauds constitute his eerait. 


-tion was alleged in these cases. 
. former, a suit was brought by.78 raiyatsin ' 
- respect of 78 different holdings for a 


The word ‘subject’ ins. l7 means cause 
of action ; vide Nauratan Lal v. Stephenson 
(1). It also means matters. The decisions 
reported as Ghethru Mahton v. Muhammad 
Karim Nawab (2)and Lachman Sahuv. Abdul 
Karim (3) do not apply to the facts of the 
present: case, No collusion or oan 

n the 


de- 
elaration that 59 rent decrees which the 


. landlord had obtained at the higher rates 


were contrary tolaw. The defendant was 
one and the plaintiffs were several, They 


. had separate claims against the same de- 


of the suit clearly brought it within s. 17: 
. of the Act, Similarly in the second case,’ 
. ings by the plaintiff against 25 sets of 
that their 


;fendant. There weré, therefore, different 


Causes of action and the subject-matters 


a suit was brought in respect of 25 hold- 


defendants for a declaration 


. Beveral lands were held under the batai 


- corded as paying cash rent. 


system and that they were wrongly  re- 
No collusion 


- geems to have been alleged in that case 


also among the defendants. The plaintiff's 
claim against them was separate. Therefore, 
there were several subjects and causes of 
actions embraced in the auit. 

The present case is governed by the 


; principles laid downin Loke Nath Surma 


"v, Keshab Ram Doss (4) andNundoo Kumar: 


(1) 50 Ind. Oas. 470; 4 P.L..J. 195; (1922) Pat. 79; 
À. I. R. 1922 Pat. 359. 


;^ (8) 50 Ind, Cas. 828: 4 P. L. J. 297. 


t 


51 Ind. Cas. 767; 4 P. L. J. 299. 
18 0,147; 11 Ind. Jur, 108; 6 Ind. Dee, (x, &) 
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Naskar v. Banomali Gayon (5). The sche- 
dules in the plaint specifying the different 
lands held in possession of the different 
defendants does not at all alter the nature 
of.the suit. The plaintiff had to specify 
the details in the plaint. Nor doesitin 
any way alter the nature of the cese that 
the different defendants may be liable for 
separate mesne profits payable to the 
plaintiff, that is, the liability of the de- 
fendants inter se. The plaintiff claims 
against them a total sum of Ra. 8,399-6-0 
as mesne profite, The schedule only gives 
an account of this total sum claimed. 

In the case of Nundoo Kumar Naskar v. 
Banomali Gayon (5) it was observed :— 

“In England, as was pointed out in Ishan 
Chunder Hazra v. Rameswar Mondol (6) 
in an action in ejectment, ‘all the parties in 
possession are joined’, and this includes the 
Jessor a8 well asthe tenants, if the lessor 
happens to be in possession of part of the 
land in suit." i 

In support of this reference was made 
to the English Law on the subject. 

I, therefore, hold thats. 17 of the Court 
Fees Act does not apply tothe case and 
that the Court-fee paid is sufficient. 

A, N. A Order accordingly 

(8):29 O. 871, 

(6} 24 O. 831; 22 Ind, Dec, (N. 6.) 1221, 


kebiren 


LAHORE HIGH COURT. 
` Sxconp Civin APPEAL No. 1851 or 1927, 
March 27, 1928. 
Present:—Mr. Justice Bhide. 
' GANGA RAM—DEFENDANT— APPELLANT 
versus 
DHANUN— PLAINTIFF AND ANOTHER 
DEFENDANTS— RESPONDENTS. 

Registration Act (XVI of 1908), e. 49—Vendor and 
purchaser—Sale-deed unregistered—Contract to sell 
acted upon and possession delivered—V endqr's right 
to recover property—Part-performance, doctrine of. 

There can be no doubt that according to s. 49, 
Registration Act, an unregistered sale-deed cannot 
confer any valid title on the vendee. But where 
there has been ae valid contract to sell and it has 
been acted upon and the possession of the property 
has been delivered to the vendee, the vendor is not 
entitled to recover possession on the mere ground 
that the sale-deed was unregistered. [p. 194, co1.2.] 
* Walsh v. Lonsdale (1), Maddison v. Alderson (P), " 
Puchha Lal v. Kunj Behary Lal (3), Mahomed Musa 
v. Aghore Kumar Gangult (4), Sandu Valji v. Bhil- 


. chand Surajmal (5), Husnaoini Begum v. Sultani 


Begam (6), Akli v. Daho (14 and Vizagapatam Sugar 
Development Co., Ltd. v. Muthuramareddi (8), referred 
tó ? 
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"Second appeal from ‘a decree of the 
Additional Judge, Kangra at Dharamsala, 
dated the 3lst March, 1927, reversing that 
of the Subordinate Judge, Fourth Class, 
Kangra, dated the 9th December, 1926, 


Mr, Mehr Chand Mahajan, for the Appel- 
ant. 
Mr, Fakir Chand, for the Respondent, 


JUDGMENT.—The facts of this case 
were briefly as follows:— 

On 9th February, 1922, Jamita and 
Bhadoo sold 64 kanals 18 marlas of land by 
&u unregistered sale-deed in favour of Sant 
Ram defendant No. 1 for Rs. 700 and 
mutation was sanctioned in favour of Sant 
Ram on 15th February, 1922, Subsequently 
Sant Ram transferred the land to defendant 
No. 2, the present appellant. On thedeath 
of Jamita, Bhadoo instituted the present 
guit for recovery of the land on the 
Bllegations that tbe socalled sale trans- 
action was a fabrication and had been 
obtained by taking advantage of plaintiff's 
weak intellect. Thedefendants denied these 
allegations. The trial Court dismissed the 
sult, but the learned Additional District 
fudge decreed it on the ground that the 
saledeed, being unregistered, was not 
admissible in evidence and the sale could 
not be proved by anyother evidence, 
Defendant No. 2 has filed a second appeal. 

On behalf of the appellant it was argued 
that it was unnecessary for the appellant 
to prove the sale transaction, as the plaint- 
iff himself admitted it in the plaint, though 
he alleged it to be of a fictitious character: 
that according to the appellant the trans- 
action of sale took placeon a different 
date and could be proved by the mutations 
effected in favour of Sant Ram and himself 
and finally that the sale having been acted 
upon, the plaintif wes now estopped in 
equity from challenging the appellant's 
titles The first two grounds do not appear 
tome to have much force, The plaintiff 
did not admit the salein the plaint, but 
merely sald that the defendants had taken 
unlawful posséssion under colour of a 
document, which was forged and fictitious, 
but which the defendants declared tebe 
B.sale-deed. The copy of the mutation 
shows that it was sanctioned with reference 
to the sale effected by an unregistered 
deed on Sth February, 1922, and not to 
any other transection. It was alleged in 
tho jawab dawa that the sale wae oral but 
Bae JOOS 
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Sant Ram, the vendee, clearly stated in 
Oourt on 17th February,,1926, that the sale 
was effected by an unregistered deed. l 

There can be no doubt that according to 
8, 490f the Indian Registration Act, the 
unregistered document executed in favour 
of Bant Ram could confer no valid title on 
him. Atthe same time the copy ofthe 
mutationshows thatthere was au agree- 
ment to sell, that part of the consideration 
was paid and that the rest was agreedto 
be paid in a certain manner, Possession was 
delivered to Sant Ram and the latter has 
in his turn transferred the property to a 
stranger the present-appellant. The plainte ' 
iff alleged fraud, forgery and undue influ- 
ence in respect of the document, but there 
is no evidence whatever to support the 
allegation. 

The position, therefore, is that there was 
avalid contract to sell and it has been 
acted upon and possession has been 
transferred. The question is whether the 
plaintiff is entitled to recover possession in 
Such circumstances on the mere ground 
that the sale deed was unregistered. I 
think he is not entitled to do so in equity 
on the principles laid down in Walsh v, 
Lonsdale (1) and Maddison v. Alderson (2), 
as explained in Puchha Lal v. Kunj Behary 
Lal (3) and wahomed Musa v. Aghore 
Kumar Ganguli (4), respectively. There was 
in this instance a valid agreement to sell 
and the defendant was in a position 
to enforce specific performance of the 
contract. The Transfer of Property Act. 
isnot in force in this Province and the 
sale could have been effected even orally, 
The only defect in the transaction was that 
a document was executed, but it was nod 
registered as required by the Indian Regiss 
tration Act. Butas leid down in Mahomed 
Musa v. Aghore Kumar Ganguli (4) "when 
the actings and conduct ofthe parties are 
founded upon, as in the performanae or 
part-performance of an agreement, the 
locus penitentice, which existe in a situation 
where both the parties stand upon nothing 
but an engagement which is not final of 


(1) (1882) 21 Ob, D. 8; 58 La J. Ch. 2; 46 L, T, 858; ° 
81 W. R. 109 * 


(2) (1883) A. O. 467; 52 L, J. Q. B. 737; 49 L, T, 303j 
81 W. R, 820; 47 J. P. 821. 


No 20 Ind. Cas. 803; 18 O. W. N. 445,19 O. L. d, 


(4) 28 Ind. Cas. 930: 42 C. 801; 17 Bom, L. R, 420 
21 C. L. J, 231; 28 M. L; J, 548; 19 O. W. N. 250; 13 A; 


J. 229; 17 M. L. T. 143; 2 L. W, 258; (1916) M, W 
N, 621; 41, A, 1 (P, 0), adm : 
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complete, is excluded and equity will 
supporta transaction clothed imperfectly 
in those legal forms to which finality 
attaches after the bargain has been acted 
upon”. The application of equitable 
principles in such cases cannot be consider- 
ed tobe “an invasion or evasion of the 
Registration Act” for as pointed out by Sir 
Lawrence Jenkins in Puchha Lal v. Kunj 
Behary Lal (3) the defendant is merely 
beiog allowed such rights as he is entitled 
to, apart from the provisions of that Act 
[vide Puchha Lal v. Kunj Behary Lal (3).] 
Ít is true that the transaction in the Privy 
Council ease referred to above was 30 or 40 
yearsold, but I donot see any good reason 
why the equitable principle enunciated 
therein should not be applied to the facts 
of this case, 

The above view seams to receive support 
from some recent authorities e. g. Sandu 
Valji v. Bhikchand Surajmal (9), Husnaini 
Begam v, Sultani Begam (6), and Akli v. 
Daho(7) I may mention here that the 
Madras High Court had taken at first a 
different view a3 regards the applicability 
of the doctrine of part-performance as laid 
down in Mahomed Musa v. Aghore Kumar 
Ganguli (&)to cases of this type; but a 
Full Bench of that Court seems to have 
recently overruled the earlier ruling and 
endorsed the view of the other High Courts 
[Vizagapatam Sugar Development Co., Ltd. v. 
Muthuramareddi (8). ] 

I accept the appeal and dismiss plaintiff's 
Buit with costs throughout. 

R. L. Appeal allowed. 

(8) 75 Ind. Cas.118; 47 B. 621; 25 Bom. L. R. 381; 
A. I. R. 1928 Bom. 473. 

(6)105 Ind. Cas. 479; A. I. R. 1927 Oudh 485; 1 
Luck. Cas. 508. 

(7) 105 Ind. Cas. 63; A, I. R. 1928 Pat. 44; 7 Pat. 95; 
9 P. L, T. 308. 

(8) 76 Ind. Cas, 886; 46 M. 919; 45 M. L, J. 628; A.I 
K pe ee 271; 33 M, L, 1,53; (1924) M. W. N.14 
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PRIVY COUNCIL. 
APPEAL FROM THE Bow Bay Hien Covrt, 
May 8,1928. | 
Present :—Lord Shaw, Lord Blanesburgh 
and Lord Salvesen. 
PARASHURAM DETARAM 
SHAMDASANI AND ANOTHER—PLAINTIFFS— 
APPRLLANTS ' 
versus 
Tag TATAINDUSTRIAL BANK, 
LIMITED AND OTHERS—DEFESNDANTS— 
. RESPONDENTS. 

Companies Act (VII of 1918), s. 213—Scheme of 
amalgamation, when not ultra vires—Resolution 
appointing Liquidators and imposing restrictions on 
their statutory power—General objection to every vote 
tendered ona poll—Share-holder's right of speech at 
Company's general meeting—Rule in ‘Foss v. Har- 
bottle" —Suit by individual share-holders—Interference 
by Court in internal affairs of Company—Powers of 
majority. 


A scheme of amalgamation carried out under 
8.213 ofthe Companies Act, 1913, is not ultra vires 
the Company, even though there is no express 
power to that effect in the Company's Memorandum 
Of Association, inasmuch as the scheme does not 
depend for its validity upon the constitution ofthe 
Oompany; it rests solely upon Statute and the only 
question for the Gourt to consider is whether the 
scheme is ene authorized by 5.213 ofthe Companies 
Act. (p.200, col. 2.] 

A Liquidator ina voluntary liquidation, which ia 
an essential condition of an amalgamation schema 
under s. 213 of the Companies Act, 1913, must not 
by the resolution appointing him be restricted in the 
exercise of his statutory duties. A resolution ape 
pointing Liquidators under which in terms they 
become merely ministerial officers required to have 
regard to the supervision of the Directors of the two 
Companies in discharging their duties, is highly 
Objectionable. The resolution ought not to preclude 
the Liquidators from inspecting the books of, and 
making all proper enquiry into the past transactione 
of the Company, [p. 202, col. 2.] 

Observations of Macleod, O.J. in Kaikkushru 
Nusserwanji v. Chandabhoy (2), commented upon. 

Ona poll being taken, ib is not competent toa 
Share-holder to raise & general objection to tha 
validity of every vote tendered on the poll in favour 
of theresolution, without indicating the nature of 
the objection, and without any attempt to particula 
arise the votes objected to. [p. 202, col, 1.] 

The plaintiff, a share-holder, having complained 
that he was denied a hearing at a genera? meetin 
of the share-holdera of the Oompany, it appeare 
on the evidence that "there was no organized opposis 
tion to the "plaintiff, there was a very clearly ex- 
pressed indicatiqgn by the share-holders present at 
the meeting that they did not desire further to hea 
the plaintiff, and what really happened was that tha 
laintiff desisted from any further effort to make 
himself heard because even he realized that no 
further speech from him wduld be ofany avañ:" 6 

Held, in the circumstances, that the plaintiff had 
no legitimate grievance. [ibid] 

Plaintiffs, two share-holders, holding 105 shares in 
a Company which had 1,000,893 shares in issue, 
brought an action against the Company, alleging 
yarloug irregularities, In the firstinslauce the aui 


‘alone. 
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was represéntative, the two plaintiffs purporting to 
sue on be of themselves and other share-holders 


ofthe Company. On application made to the Court, 
however, under O. I, r. 8, Civil Procedure Code, 


‘1908, permission so to sue was refused, and the 


suit proceeded as one, personal to the plaintifis 
In the Courts in India the plaintiffs’ suit 
was dismissed wn the ground (inter alia) that the 
Court should not, according to the rule laid down in 
Foss v. Harbottle*, interfere onthe ground of an irregu- 
larity in the case of acts which are valid if done with the 
approval of the majority of share-holders, unless the acts 
complained of are ofa fraudulent character or are 


"utra vires. The Privy Council in effect, concurred 


with the decision of the Courtsin India, and after 


‘commenting on the relatively trifling amount of the 


plaintiffs holdings, said:—‘It is convenient, how- 
ever, at once to advert to the extremely special 
character of the suit. Init the individual rights of 
the plaintiffs as share-holders in the Tata Bank (the 
Company in question) are alone being asserted. 
The plaintifs’ competent claims were, therefore, 
narrowly circumscribed. They had, to be valid, to 
bs in respect of some right personal to themselves 
as sbare-holders in the Tata Bank; they must not 
be in respect of any matter which was within the 
cognizance of a majority of the share-holders, unless, 
jn acting in the manner complained of, such majority 
had acted either fraudulently, tyrannically or arbi- 
trarily". [p.200, col. 2.] f 

Parshuram Dattaram v. Tata Industrial Bank, Lid., 
90 Ind. Cas. 580, affirmed. i ! 

Appeal from a judgment and decree in 


: Original Civil Jurisdiction Appeal No, 3 of 


1924,dated the 22nd July,1924,0f the Bombay 
High Court (Sir Lallubhai Shah, Acting 
Chief Justice, and Mr. Justice Fawcett) and 
reported as 90 Ind. Cas. 580, confirming a 
decree, dated the 14th December, 1923, of Mr. 
Justice Pratt passed on the Original CivilBide 
of the High Court of Judicature at Bombay. 

FAOTS.—The material facts of the case 


‘appear sufficiently from their Lordships’ 


judgment, and also from the reports of the 
cage in the Court below ;see 26 Bom. L. R. 
987 ; 90 Ind. Oas. 58Q. 

Mr. Justice Pratt, in dismissing the 


- plaintiffs’ suit, made some pertinent obser- 
. vations which are well worth reproducing 


-guit with 


_ in extenso, as they have hitherto not been 
reported. The learned Judge said:— 


“ Mr, Shamdasani had fought a hopeless 
the energy and perseverance 
which compels admiration, Iteis only fair 
to him that I should say .that I am not 
satisfied that there was not some justifica- 
tion for his attack upon the Company. I 
do not for & moment suggest that the 


.Bcheme was not a’sound business proposi. 


tion, for that is nota matter for the Court 
to consider, But I do say that thespeech 
of the Chairman moving the resolution was 


gn insult to theintelligenceof ihe .share- 
aga) 3 Hare 461; 62 ER, 185; 67 ER 189— x. 7 R] 
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‘holders. The Chairman, was probably a 


puppet Chairman, for he has not appeared 
in the witness-box to justify the meeting 
over which he presided. Either of igno- 
rance orof design he refrained from giv- 
ing the share-holders any infermation. 
He told a tale of woe singularly at variance 
with the reassuring circular issued by 
order of his Board in the preceding 
month. He saidnot a word to explain the 
financial aspects of the scheme, to explain 
the calculations on which the proportion 
of the shares had been agreed to, -or to 
justify the agreementas one that was fair 
to the Bank. It is difficult to believe that 
business of such inporiance was ever 
moved ata meeting of share-holders in so 
vapid and uninforming a speech. In this 
city where the business of Joint Stock 
Companies is conducted under ‘the Manag- 
ing Agency System,itis of the greatest, 
importance that the share-holders should 
take a personal interest in the manage- 
ment. ‘Under this system a firm of finan- 
ciers engrafts itself into the vitals of a 
Company by making its employment ‚one 
of the Articles of Association. It usurps 
the functions of management, which pro- 
perly belongs to the Directors. It may be 
either a source ofstrength supplying the 
Company with finance; on the other hand 
it may be a parasite draining the Oompany 
of itslife-blood. There isalways thedan- 
ger of the Managing Agents sacrificing the 
interest of the Company to their own 
interests and when the same firm manages 
Companies whose interests conflict, the 
interests of some one Company must be 
sacrificed. I do not for a moment suggest 
that this is what has happened here. But 
there is always the possibility of a firm of 
the highest integrity being embarrassed by 
B vicious system, and the point I wish to 
make is that where thissystem prevails a 
vigilant and energetic share holder like'Mr. 
Shamdasani would be a public benefactor. 
If Mr. Shamdasani had criticised the 
vapid speeeh ofthe Ohairman and asked . 
the share-holders toreject the resolution un- 
leas fullest information was given, he would 
probably have succeeded in procuring .an 
intelligent examination of thescheme. He 
has only himself io thank for his failure ; 
for instead of approaching ihe subject in 
the helpful and constructive spirit of a 
business man, he adopted the barren, non- 
co-operative and destructive mejhods ofa 
hedge lawyer. He attempted to prevent the 
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complete, is excluded and equity will 
supporta transaction clothed imperfectly 
in those legal forms to which finality 
attaches after the bargain has been acted 
upon". The application of equitable 
principles in such cases cannot be consider- 
ed to be “an invasion or evasion of the 
Registration Act” for as pointed out by Sir 
Lawrence Jenkins in Puchha Lal v. Kunj 
Behary Lal(3) the defendant is merely 
being allowed such rights as heis entitled 
to, apart from the provisions of that Act 
[vide Puchha Lal v. Kunj Behary Lal (3).] 
Ít is true that the transaction in the Privy 
Council case referred to above was 30 or 40 
yearsold, but I donot see any good reason 
why the equitable principle enunciated 
therein should not be applied to the facts 
of this case. 

The above view seems to receive support 
from some recent authorities e. g. Sandu 
Valji v. Bhikchand Surajmal (5), Husnaini 
Begam v, Sultani Begam (6), and Akli v. 
Daho (7), I may mention here that the 
Madras High Court had taken at first a 
different view a3 regards the applicability 
of the doctrine of part-performance as laid 
down in Mahomed Musa v. Aghore Kumar 
Ganguli (4) to cases of this type; but a 
Fall Bench of that Court seems to have 
recently overruled the earlier ruling and 
endorsed the view of theother High Courts 
[Vizagapatam Sugar Development Co., Ltd. v. 
Muthuramareddi (8).] 

I accept the appeal and dismiss plaintiff's 
Buit with costs throughout. 

R. L. Appeal allowed. 

(5) 75 Ind. Cas. 118; 47 B. 621; 25 Bom. L. R. 381; 


A. I. R. 1923 Bom. 473. 
(6) 105 Ind. Cas. 479; A. I. R. 1927 Oudh 485; 1 


Luck. Cas. 508. 

(7) 105 Ind. Oas. 63; A, I. R. 1928 Pat. 44; 7 Pat. 95; 
9 P. L, T. 308. 

(8) 76 Ind. Cas, 886; 46 M. 919; 45 M. L, J. 528; A.I 
Gi p Mad, 271; 33 M. L, T, 53; (1924) M. W. N. 14 
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PRIVY COUNCIL. | 
APPEAL FROM THE Bou BaY Hres Covrt. 
May 8,1928... 
Present :—Lord Shaw, Lord Blanesburgh 
and Lord Salvesen. ` 
PARASHURAM DETARAJE, 


SHAMDASANI AND ANOTHER—PLAINTIKES—— 


APPRLLANTS ' 
versus 
Tss TATAINDUSTRIAL BANK, 
LIMITED AND OTHERS—DEFENDANTS— 
R RESPONDENTS. 

Companies Act (VII of 1913), s. 213—Scheme of 
amalgamation, when not ultra vires —Resolution 
appointing Liquidators and imposing restrictions on 
their statutory power—General objection to every vote 
tendered ona poli—Share-holder's right of speech at 
Company's general meeting—Rule in ‘Foss v. Har- 
bottle" —Suit by individual share-holders—Interference 
by Court in internal affairs of Company—Powers of 
majority. 


A scheme of amalgamation earried out under 
8.213 ofthe Companies Act, 1913, is not ultra vires 
the Company, even though there is no express 
power to that effect in the Company's Memorandum 
of Association, inasmuch as the scheme does not 
depend for its validity upon the constitution ofthe 
Oompany; it rests solely upon Statute and the only 
question for the Court to consider is whether the 
Scheme is ene authorized by s.213 ofthe Companies 
Act. (p.200, col. 2.] 

A Liquidator ina voluntary liquidation, which ia 
an essential condition of an amalgamation scheme 
under s. 213 of the Companies Act, 1913, must not 
by the resolution appointing him be restricted in the 
exercise of his statutory duties. A resolution ap- 

ointing Liquidators under which in terms they 
become merely ministerial officers required to have 
regard to the supervision of the Directors of the two 
Companies in discharging their duties, is highly 
Objectionable. The resolution ought not to preclude 
the Liquidators from inspecting the books of, and 
making all proper enquiry into the past transactions 
of the Company, [p. 202, col. 2.] 

Observations of Macleod, O.J. in  Kaikhushrw 
Nusserwanji v. Chandabhoy (2), commented upon, 

Ona pol being taken, it is not competent toa 
share-holder to raise a general objection to tha 
validity of every vote tendered on the poll in favour 
of the resolution, without indicating the nature of 
the objection, and without any attempt to particula 
arise the votes objected to. [p. 202, col. 1.] 

The plaintiff, a share-holder, having complained 
that he was denied a hearing at a genera? meeting 
of the share-holders of the Oompany, it appeared 
on the evidence that “there was no organized opposis 
tion to the “plaintiff; there was a very clearly ex- 
pressed indicatiqn by the share-holders present at 
the meeting that they did not desire further to hear 
the plaintiff, and what really me ang was that tha 
plaintiff desisted from any further effort to make 
himself heard because even he realized that no 
further speech from him wéuld be ofanyavafi:" è 

Held, in the circumstances, that the plaintiff had 
no legitimate grievance. [ibid 

Plaintiffs, two shaye-holders, holding 105 shares in 
a Company which had 1,000,893 shares in issue, 
prought an action againat the Company, alleging 
yarlous irregularities. In the firstinstauco the anig 


e 
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was representative, the two plaintiffs purporting to 
sue on behalf of themselves and other share-holders 
of the Company” On application made to the Court, 
however, wider O. I, r. 8, Civil Procedure Code, 
1908, permission so to sue was refused, and the 
suit pfoceeded as one, personal to the plaintifis 

“In the Courts in India the plaintiffs’ suit 
was dismissed 'on the ground (inter alia) that the 

Court should not, according to the rule laid down in 

Foss v. Harbottle*, interfere on the ground of an irregu- 

larity in the case of acts which are valid if done with the 

approval of the majority of share-holders, unless the acts 
complained of are ofa fraudulent character or are 
~ultra vires. The Privy Council in effect, concurred 
with the decision of the Courtsin India, and after 
‘commenting on the relatively trifling amount of the 
plaintiffs’ holdings, said :—"It is convenient, how- 
ever, at once to advert to the extremely special 
character of the suit. Init the individual rights of 
the plaintiffs as share-holders in the Tata Bank (the 

Oompany in question) are alone being asserted. 

The plaintiffs’ competent claims were, therefore, 

narrowly circumscribed. They had, to be valid, to 
be in respect of some right personal to themselves 

as share-holders in the Tata Bank; they must not 
be in respect of any matter which was within the 
-cognizance of a majority of the share-holders, unless, 
jn acting in the manner complained of, such majority 
had acted either fraudulently, tyrannically or arbi- 

trarily". [p. 200, col. 2.] f 

Parshuram Dattaram v. Tata Industrial Bank, Lid., 

90 Ind. Oas. 580, affirmed. ] 

Appeal froma judgment and decree in 
: Original Civil Jurisdiction Appeal No. 3 of 
1924,dated the 22nd July,1924,0f the Bombay 

High Court (Sir Lallubhai Shah, Acting 

Chief Justice, and Mr. Justice Fawcett) and 

reported as 90 Ind. Cas. 580, confirming a 

decree, dated the 14th December, 1923, of Mr. 

Justice Pratt passed on the Original OivilSide 

of the High Court of Judicature at Bombay. 

FAOTS.—The material facts of the case 
‘appear sufficiently from their Lordships’ 
` judgment, and also from the reports of the 

case in the Court below ;see 26 Bom. L. R. 

987; 90 Ind. Oas. 080. SENA 

Mr. Justice Pratt, in dismissing the 
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'holders.' The Ohairman, was probably a 


puppet Ohairman, for he has not appeared 
in the witness-box to justify the meeting 
over which he presided. Either of igno- 
rance or of design he refrained from giy- 
ing the share-holders any information. 
He told a tale of woe singularly at variance 
with the reassuring circular issued by 
order of his Board in the preceding 
month. He saidnot a word to explain the 
financial aspects of the scheme, to explain 
the calculations on which the proportion 
of the shares had been agreed to, or to 
justify the agreement as one that was fair 
to the Bank. It is difficult to believe that 
business of such importance was ever 
moved ata meeting of share-holders in so 
vapid and uninforming a speech. In this 
city where the business of Joint Stock 
Companies is conducted under the Manag- 
ing Agency System,it is of the greatest 
importance that the share-holders should 
take a personal interest in the .manage- 
ment. ‘Under this system a firm of finan- 
ciers engrafts itself into the vitals of a 
Company by making its employment .one 
of the Articles of Association. It usurps 
the functions of management, which pro- 
perly belongs to the Directors. It may be 
either a source of strength supplying.the 
Company with finance; on the other hand 
it may be a parasite draining the Company . 
of itslife-blood. There isalways thedan- 
ger.of the Managing Agents sacrificing the 
interest of the Company to their own 
interests and -when the same firm manages’ 
Companies whose interests conflict, the 
interests of some one Company must be 
sacrificed. I do not fora moment suggest 
that this is what has happened here. But 
there is always the possibility of a firm of 


- plaintiffs’ suit, made some pertinent obser- 
. vations which are well worth reproducing 
in extenso, as they have hitherto not been 


the highest integrity being embarrassed by 
& vicious system, and the point l wish to 
make is that where thissystem prevails a 


reported. The learned Judge said:— 

* Mr, Shamdasani had fought a hopeless 
guit with the energy and perseverance 
which compels admiration, It«is only fair 
to him that I should say that I am not 
satisfied that there was not some justifica- 
tion for his attack upon the Company. I 


'* do not for a moment suggest that the 


* ‘scheme was not a'éound business proposi» 
tion, for that is nota matter for the Court 
to consider. ButI dosay that thespeech 
of the Chairman moving the resolution was 

an insult to the intelligenceof the . share- 


| 1813) 3 Hare 46; 62 RFR. 185; 67 D, R. 189 — x. 7. RA 





vigilant and energetic share holder like Mr, 
Shamdasani would be a public benefactor. 

Jf Mr. Shamdasani had criticised the 
vapid speech ofthe Ohairman and asked . 
the share-holders toreject the resolution un- 
less fullest information was given, he would 
probably have succeeded in procuring .an 
intelligent examination of thescheme. He 
has only himself io thank for his failure ; 
ior instead of approaching ihe subject in 
the helpful and constructive spirit of a 
business man, he adopted the barren, non- 
co-operative and destructive melhods ofa 
hedge-lawyer. He attempted to prevent the 
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meeting from being held at all and the dise 
gusted share-holders told him that he was a 
nuisance aud a curse.” 
Messrs. Lowndes, K. C., and Cecil W. Tur- 
ner, for the Respondents. 
JUDGMENT. 
Lord Blanesburgh.—The Tata In- 


dustrial Bank, Limited, was in the year 


1917, incorporated under the Indian Com- 
panies Act, 1913, for the purpose of Carry- 
ing onthe business of Banking in all its 
branches, It had a nominal capital of 12 
crores of rupees, divided into 1,600,000 
shares of Rs, 75 each. In J uly, 1923, 
1,000,893 of its shares were in issue, and on 
each of them the sum of Rs. 29-8 had been 
paid up. There was, therefore, an uncalled 
liability of Rs. 52-8 on every issued share. 
In July, 1923, the first appellant was the 
holder of 100 of these 1,000,893 Shares, and 
fhe second appellant was the holder of 
5. The relatively trifling amount of these 
holdings constitutes a circumstance of re- 
levance at many stages ‘of this case. 

It seems tobe accepted on all hands 
that for some years prior to J uly, 1923, 
the Tata Bank had been losing ground. 
It isin evidence that its deposits had in 
2; years sunk from 12 crores to 34 crores, 
Its industrial banking business had been 
so unprofitable that about a year before 
it had been given up, leaving the Bank in 
possession of a considerable block of in- 
dustrial securities largely depreciated and 
difficult to realise. There had been an 
agitation againstthe Bank—partly patrio- 
tic—a Bank built up with Indian money 
should be run by Indians—partly carried 
on by persons who had grievances, real or 
supposed, against the Board. Amongst 
the disaffected was the first appellant, who, 
having been inthe service of the Bank, 
had had his employment terminated by the 
general manager without due cause, as he 
alleged. In consequence, so it was rightly 
or, wrongly suggested, he adopted an at- 
titude of hostility tothe Board. He had 
appeared at the general meeting of the 
share-holders on the Ist of May, 1923, and 
having, as he complained, been then denied 
a hearing, he instituted, with his brother, 
the second appellant, a suit against the 
Bank for redress on that score—a suit 
which had been dismissed by Pratt, J., in 
June, [see Parshuram Dattaram v. Tata In- 
dustrial Bank, Ltd., (1), in a judgment 
- (1) 80 Ind. Cas. 75: 47 B. 915; 25 Bom, L. R. 1083; 
A. I, R. 1924 Bom. 102. 
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which gravely questioned the bona fides 
of the appellants in bringing it. It was 
stated in evidence that in July the Bank 
was moribund; that it would have had to 
close in a few months if something dras» 
tic had not been done to save the situa- 
tion, This may be, probably was, an ex- 
aggeration. But publie confidence iu the 
Bank had been, it would seoù, weakened, 
if not destroyed. Some form of re-organi- 
sation was necessary. So much seems to 
be conceded on allhands. The choice lay 
between liquidation, re-construstion and 
amalgamation. Here there was a difference 
of opinion. The first appellant in a long 
open letter to the share-holders, on the 14th 
July, 1923—a letter to which reference 
must again be made in another connection 
—advocated re-construction, with liquida- 
tion asa second alternative. The views of 
the Directors were not at first at one. 
But, after withdrawal from the Board of 
two of them—embarrassed it would seem 
by divided interests—the remaining Direo- 
tors unanimously resolved that amalgama- 
tion with the Central Bank of India, 
Limited, upon terms which the Directors 
of that Bank had previously either propo- 
sed or provisionally agreed to, was the 
solution ofthe troubles of the Tata Bank 
most to befavoured. Accordingly, having 
caused to be entered into a conditional 
agreement foramalgamation with the Central 
Bank, the Directorsof the Tata Bank de- 
cided to submit it for the approval of itheir 
ghare-holders as a scheme of amalgamation 
under s. 193* of the Indian Companies 


ct. : 
entral Bank had been incorporat- 

od i Wil, under the Act of 1882. It had 
been established with a Head Office at 
Bombay for the purpose of carrying on the 
business of banking in all its branches. 
Its capital was :nuch less than that of the 
Tata Bank, consisting of 3 crores only, 
divided into 600,000: shares of Rs. 50 each. 
Of theee shares, in July, 1923, 2,00,000 had 
been issued and each was paid up to the 
extent of Rs. 25. The Central Bank was 
vigorous, 20d its business was profitable. 
In July, 1923; it had a reserve of 30 
lakhs of rupees—a circumstance the signi- 
fcance of which, as it seemed to their 
Lordships, was somewhat missed by, the 


“appellant in his 


< g ly a clerical error for s, 213 
¥ 193 is apparently 
of the Indian Companies Act, 1913.—[&. 7. R.J] 


argument before’ the * 


e 
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Board. Im the Central Bark tbe first ap- 
pellant was the holder of five shares. 
"There were.many persons, apparently, who 
like him had shares in both Banks. 

The conditional agreement for amalgama- 
tion was dated the 5th July, 1923. It 
provided for the Tata Bank going into 
voluntary liqttidation with a direction to its 


< Liquidators to adopt ithe agreement and 


carry it into effect. It envisaged the 
jnerease of the nominal capital of the 
Central Bank to 3j crores, so as to bring 
into existence shares of that Bank sufficient 
in number for the service of the sgreement. 
Tt provided for the transfer to the Central 
Bank of the entire undertaking of the 
Tata Bank, exclusive only of its un- 
called capital, and here it may be observ- 
ed in passing, that the assets to be transferr- 
ed are expressed with a generality sufficient 
to include any misfeasance claims against 
the Directors or officers of the Tata Bank, if 
any such there were. 

Part of the consideration for the transfer 
was to be the discharge by the Central 
Bank of all the debts, liabilities and engage- 
ments of the Tata Bank. Here again, it may 
be observed that while these liabilities were 
by a separate clause to include all claims 
against the Tata Bank for compensation in 
respect of loss of office or employment, the 
Directors of the Tata Bank were expressly 
excepted from the operation of this provision. 
A further part of the consideration was to 
be tHe payment of the costs and expenses 
incidental to the winding-up of the Tata 
Bank and the carrying of the transfer into 
effect. As the residue of the consideration 
the Central Bank, in respect of every two 
shares held in the Tata Bank, was to allot 
to the nominee or .nominees of every 
member of the Tata Bank who should 
require the Central Bank so to do, one 
share of that Bank of Rs. 80 with the sum 
of Rs. 25 credited as paid thereon, and 
ranking for dividend as from the lst of 
July, 1923. 

The supplemental provisions of the agree- 
ment were such as in these caseg under the 
corresponding section of -the Imperial 
Statute have been sanctioned by long usege 
~ and judicial approval. They were in every 

respect conceived in the interests of the 
‘Tata share-holders, whether accepting the 
scheme or dissenting from it, or neither 
accepting nor dissenting. As to dissentients 
there wasa special provision that the Central 
Bank would, withoat suit, pay each of them 


PABASRUBAM DETARAM V, TATA INDUSTRIAL BANK, UD, 


110 Y. G, 1928 


Rs. 15 for every share held by bim in the 
Tata Bank, or, if such @ sum were not 
acceptable, such a sum a8 by arbitration 
should be determined to be the proper price 
for his interest.  - . 
On the 5th July, 1923, notice convening 
an extraordinary general meeting of the 
Tata Bank share-holders for the 19th of July 
was, in due form, given. The meeting was 
to consider ag an extraordinary resolution 
the winding up of the Bank with a view 
to the adoption by the Liquidators, pursuant 
tos 213 of the Indien Companies Act, 1913, 
of the conditional agreement for amalgama- 
tion just stated. In the notice a further 
intimation was given ofa second extraordin- 
ary meeting to be held on the 6th of 
August for the purpose of confirming the 
extraordinary resolution as 8 special 
resolution and appointing Liquidators, 
The notice was accompanied by a 
Directora’ circular of even date. Of 
this circular much was made in the argu- 


ment before the Board and special atten- 


tion to its terms is desirable. 

The circular set forth the terms of the 
offer from the Central Bank so far as the 
issue of shares was concerned. It stated 
that the General Managers of the two 
Banks, with the assistance of Mesers. A. F. 
Ferguson & Oo., Chartered Accountants of 
both Banks, and Messrs, 8. B. Billimoria & 
Oo., auditors of the Tata Bank, had examin- 
ed the financial position of each Bank and 
that they were satisfied that the offer made 
by the Central Bank was fair and that the 
value offered in exchange for the shares 
in the Tata Bank was just and equitable, 
The circular then set forth the joint certifie 
cate of Messrs. Ferguson and Messrs. Billi- 
moria as follows : — 

“We have examined the accounts of the 
Central Bank of India, Ltd., and of the Tata 
industrial Bank, Ltd., as at 30th June, 1923, 
with a view to ascertaining their respective 
financial positions for. the purpose ‘of 
amalgamation. We are of opinion that 
a fair and equitable basis of amal- 
gamation judged from our examination 
and in the light of the information and - 
explanation we have received is that twe 
shares of the Tata Industrial Bank are 
worth one share of the Central Bank.” 

The result of the amalgamation, it was 
then pointed out, would be that the uncalled 
liability of Rs. 105, which existed on two 
shares in the Tata Bank, would be 
exchanged for an uncalled or, contin- 
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Kent liability of Rs. 25 in the Central 
Bank. The cirenlsr next referred to the 
conditional agreemént of the 5th of July, 
1923, and offered it for inspection at the 
Bank's registered office; andit announced 
that if the proposed t «algamation were 
sanctioned it would be ,cessary for the 

^ Tata Bank to go into liq. “ation and for 
the Liquidators to be authoris ito adopt the 
agreement, The circular clos 1 with a full 
reference to the rights of dissentients under 
8. 213 of the Indian Companies Act, and 
called attention to the special provision with 
regard to these share-holders made by the 
conditional agreement. 

It is in their Lordships’ view impossible 
foread this cireular without sesing that 
its purpose was to make the certificate of 
the two firms of accountants the pivot on 
which the wisdom of accepting thé 
scheme was made to rest. And it is a 
most striking circumstance—the full impli- 
cations of which seemed to be lost upon the 
first appellant—that, while for one reason 
or another he sought before their Lordships 
to impeach the scheme, he made no criticism 

~ upon thé aecountents or their competence, 
and disclaimed any aspersion upon their 
complete bona fides in giving their certifi» 
cate. Nor has he offered any evidence or 

: made any suggestions, on which judicial 
reliance can be placed, which in any way 
tend to discount its propriety or wisdom. 
Their Lordships can have no doubt that 
that which commanded the overwhelming 
assent of the Tata Bank'sshare-holders was 
this unchallenged certificate : fortified it 
may be by a statement of the Managing 
Governors of the Imperial Bank of India, 
read by the Ohairman at the meeting of the 
19th July, 1923, as follows :— 

“The Managing Governors of the Imperial 
Bank of India are of the opinion that the 
amalgamation is a good solution of the 
situation, and is also in the financial interest 
of the country.” 

At this meeting after a speech by the 


Chairman, which has been criticised by the 


Trial Judge with quite unmerited severity, 
and after other incidents to which their 
Lordships must ata later stage return, the 
extraordinary resofution was carried with 
only three share-holders voting against it— 
two of these being the appellants. On 
pollit was carried by 525-249 votes to 
69, 

The confirmatory meeting was duly held 
on the 6th August, 1928. At that meeting 
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the extraordinary resolution was confirmed 
as a special resolution, only three share- 
holders again voting against it, and after 
some incidents, to which their Lordships 
must also return at a later stage, the follow- 
ing resolution for the appointment of 
Liquidators wes deolared'to be duly passed 
with two dissentients. : 

“That Angus Gilchrist of Messrs, A. F 
Ferguson & Co., Ohartered Accountants, 
Shapurji Bomanj Billimoria of Messrs. S. B. 
Billimoria & Oo., Public Accountants, Kai 
khuseru Nusserwanji Ohanda&bhoy of Meesra, 
OCandabhoy & Jessabhoy, Associated Accounts 
ants,and Shapurji Nowroji Guzdar be ap« 
pointed Liquidators in the winding up for 
the purpose of adopting the agreement of 
the 5th July, 1923, and carrying the same 
into effect, with such, if any, modifications 
as the Liquidators may think expedient, 
under the supervision of the Directors of the 
Central Bank of India, Limited, and the Tata 
Industrial Bank Limited, the powers of tha 
last mentioned of whom shall continue for 
the purpose of carrying the said agreement 
into effect and that the remuneration of the 
Liquidators for their services be the sum of 
rupees five thousand.” 

Their Lordships have set forth now thia 
resolution at length. Upon its terms they 
wil have some comment to make here- 
after, 

On the 7th August, 1923, the conditional 
agreement ofthe 5th July, 1923, was by a 
supplemental agreement duly confirnfed 
and made binding on both Banks and the 
amalgamation so resolved upon has in fact 
been completely carried out and the Cen- 
tral Bank has been possessed of and has 
been carrying on the combined businesses as 
from the Ist July, 1923, 

Such being its history in broad outline, 
their Lordships have been anxious to ascer- 
tain, if there were objections of substance 
to the amalgamation so resolved upon. 
They have not been able to discover any, 
It was recommended by competent experts 
with exceptional means of knowledge whose 
impartiality’ has not been impugaed. It 
accorded with the current quotations of the 
shares of both Banks. By its provision for 
digsentientsit gave to each share-holder in 
the Tata Bank who did not desire to join 
the new combine, a valde in cash for his 
interest which would not have been exceed- 
ed in amount aftera long winding up had 

that been thealternative procedure resolv- 
ed upon. It offered to the share-holders 
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who were willing to come in the prospeot, 
which has not been disappointed, of an im- 
mediate resumption of dividends, More 
perhaps than all it relieved the share- 
holders from the burden of any immediate 
call—a necessary incident probably, of any 
effective re-construction scheme and a not 
unlikely incident if experience counts for 
anything of an ordinary liquidation. . 

But the scheme was not agreeable to the 
appellants and the present suit was institut- 
ed by them in the High Court of Judicature 
at Bombay on the 29th August, 1923. | 

ln the first instance the suit was repre- 
sentative, the two appellants as plaintiffs 
purporting to sue on behalf of themselves 
and other share-holders of the Tata Bank, 
On application made to the Court, how- 
ever, under O, VIIL* r.lofthe Oode, per- 
mission Bo te sue was refused and 
the suit proceeded as one personal to the 
plaintiffs alone, a circumstance not to be 
Jost sight of, The defendants were the Tata 
Bank, its “ostensible Liquidators,” and the 
Central Bank. By the plaint the appellants 
on the grounds there stated asked, as effec- 
tive relief, for declarations that the re- 
solutions just set forth were invalid and 
inoperative; that the appointment of the 
“ostensible Liquidators” was invalid, and 
that the amalgamation agreement was not 
biading on the members of the Tata Bank 
oron the plaintiffs. They asked that the 
agreement should be ordered to be deliver- 
ed By the Oentral Bank to them for can- 
collation and for other consequential relief. 
The plaintiffs, as will be gathered from 
what has already been stated, had many 
difficulties to overcome before so drastic 
an order could in the circumstances be 
made at their bidding. It is perhaps, 
therefore, not surprising that on the 14th 
December, 1923, the suit was dismissed by 
the learned trial Judge, Pratt, J. That 
dismissal was, on appeal, confirmed by 
order of the Appellate Court on the 22nd 
July, 1924. Itis from that order that the 
present appeal is brought. 

The second appellant did snot appear 
before the Board. The appeal was argued 
in great detail by the first appellantin per- 
gon alone, and it is his case only which now 
calls for consideration. : 

Ii is the desire of their Lordships to deal, 
seriatim, with such of the many points 
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"See Order I, r.8 ofthe Civil Procedure Qode.— 
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raised by that appellant ‘as survive fox ^ 
discussion. It is convenient, however, at ` 
once to advert to the extrémely special 
character of the suit, In it the individual. 
rights of the. plaintiffs as share holders in|" 
the Tata Bank are alone being assérted. -. 
It may, indeed, be doubted whether there 
are any other members of that Bank who | 
are not now bound by the scheme either / 
by acceptance or by dissent. Certain it is, 
that of the two share-holders called as 
witnesses by tbe plaintiffs one of them had 
&ccepted the scheme and the other had duly . 
dissented therefrom. The plaintiffs’ com- 
petent claims were, therefore, narrowly 
circumscribed. They had, to be valid, to 
be in respect of some right personal to 
themselves as share-holders in the Tata 
Bank; they must not be in respect of any. 
matter which was within the cognizance of 
a majority of the share-holders, unless in 
acting inthe manner complained of such 
majority had acted either fraudulently, 
tyrannically or arbitrarily. As against the 
Oentral Bank, the purchasing Company, 
the actionable claims of the plaintiffs were 
even further circumscribed. These could 
not extend beyond claims which would be 
competent to the Tata Bank itself if that 
Bank were plaintiff and were putting them 
forward. Now these difficulties in the first 
appellant's way arein the present case on 
ihe facts already stated well nigh over- 
whelming,and while their Lordships will 
examine the contentions put forward by him 
without further reference to them it must 
not be supposed that their Lordships con- 
sider them to have been overcome. They 
are merely, for convenience, held in reserve. 

The firat contention of the appellant was 
that the scheme of amalgamation was ultra 
vires of the Tata Bank a)Jtogether. For that 
purpose the Memorandum and Articles of- 
Association of the Bank were submitted by 
him to a rigid scrutiny with a view to show 
that such a scheme as that here resolved 
upon was not thereby authorised. With 
reference to this part of the appellant's 
argument it is enough to say that the scheme 
does not depend for its validity upon 
the constitution of the Tata Bank; it rests 
solely upon Statute. The only question on 
this issue, sofar as the Tata Bank is concern- 
ed is whether the scheme is one authorised. 
by s. 213 of the Indian Companies Act and 
upon that question there canin their Lord- 
ships’ view be no doubt that it was. TA 
` Tnasmuch, however, as the Central Bank, 
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as purchasers, were not prooeeding under 
8. 213, the issue whether the amalgamation 
is binding upon them depends not upon the 
section, but upon the question whether that 
Bank is by its constitution empowered to 
effect such an acquisition as under the 
agreement of the 7th August, 1923, it pro- 
posed toeffeat. ` On this question, although 
the poiát was raised by the appellant, there 
is also no room for doubt. Their Lordships 
are im agreement with both Courts in India 
that the transaction was, so faras it affected 
the Oentral Bank, completely within its 
powers, PUN l . 
The next objeotion to the validity of the 
Beheme was that sufficient information as to 
its real effect'Was not givenitotheshare-holders 
by the Directors’ circular and notice of the 
5th July, 1923. Here the fact that the 
action is personal to the appellant is un- 
fortunate for him. He atleast knew before 
the first meeting everything about the 
Scheme that was to be known. Indeed, on 
the 14th July, 1923, he addressed to the 
share-holders of the Tata Bank the open 
letter ‘already referred to occupying ten 
pages of the Appendix and discussing the 
whole scheme with a particularity of detail 
which has hardly since been amplified. No 
possible complaint of the notice or circular 
ga the ground of insufficiency is, therefore, 
öpən tohim. But their Lordships do not 
desire it to be supposed that in their judg- 
ment either the notice or the circular of the 
5th July was in any way questionable, 
Hlaborate detail in such a public circular, 
while it would not be informing to the Tata 
Bank share-holders, might well be detri- 
mental to the interest of their undertaking, 
which was still to continue. Doubtless it 
‘was for this reason, possibly it may be at the 
instance of the Directors of the Central 
‘Bank, that the circular was focussed upon 
the accountants’ certificate, while offering to 
‘the share-holders inspection of the amalga- 
‘mation agreement—an agreement entirely 
‘usual in its terms—and their Lordships are 
‘not surprised that, except from the appel- 
‘lant who was himself cognisant of every 
‘detail in connection with the scheme, no 
‘complaint of the sufficiency of the notice by 
‘apy person or from any quarter has been 
brought to their attention. 
5. But the substantial gravamen of the ap- 
rellant's case was that the scheme was 
invalid in that it involved as he -said the 
issue ata premium to the Tata share-holders 
»of Central Bank ehares, a phrase hy which 
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he described the fact that the net value of 
the assets transferred to the Central Bank 
exceeded the amount credited as paid up on 
the shares issued by way of consideration to 
the Tata Bank share-holders. But it was 
the whole basis of the scheme that this 
should be the result. Necessarily so, if the 
amalgamation were to be in any, way fair to 
the share-holders of the Central Bank. As 
has been shown, that Bank possessed a 
reserve fund of 30lakhs. If their Lordships 
may, without prejudice, adopt the same 
phraseology, its issued shares stood in its 
accounts at a premium represented by that 
amount. If that premium was not to be 
swamped by the claims against it, of the 
Tata Bank share-holders in respect of the 
Oentral Bank shares to be issued to them, 
it was essential that the Tata Bank assets 
broughtin should representa corresponding 
excess over the paid-up capital of the Central 
Bank given in exchange, And it was upon 
this principle that the amalgamation was 
based, and it was because it was so based 
that the auditors in good faith, as isadmitted, 
were able to give the certificate they did. 
The whole argument of the appellant at 
this stage—and it was his one contention 
that had any substance—was really mis- 
placed. He seemed to suppose that the 
transaction.from the point of view of the 
Tata Bank share-holders was to be regarded 
as if it were one in which the consideration 
was either cash or was taken in shares of 
some Company other than the Central Bank, 
This of course was not so. Asa result of 
the amalgamation the bulk of the Central 
Bank's shares were to be held by the Tata 
Bank share-holders, who accordingly would 
not only retain in their proper proportion 
as against the Central Bank's original 
share-holders, theirinterestin the Tata Bank 
assets they brought in, but would acquire 
in the like proportion an interest in the 
original assets of the Oentral Bank. In 
their Lordships’ judgment the amalgamation 
‘on the basis on which it was rested could 
mot, with justice have taken any other form 
: The provi- 
sion, on the accepted figures, was eminently 
‘fair,and it was open to no technical objee- 
tion. 


~ The rext points taken by the appellant 


related to the proceedings at the meeting of, 
the 19th July, 1923. In the Courts in India 


"he had objected that two amendments then 


moved by him had been ruled out of order 


by the Chairman as incompetent, Thig 


$08 
point he did not raise before the Board, and 
the incident is only now relevant by reason 
of the fact that the appellant's first amend- 
inent was a reasoned statement againgstthe 
proposed amalgamation and was in fact 
readin extenso to the meeting. This fact is 
of importance witk reference tothe appel- 
lant's remaining complaint that the share- 
holders present refused to hear him when 
he sought to address them and set forth his 
yeasons for opposition to the resolution for 
amalgamation. 


. The situation at this stage cannot, their 
Lordships think, be judged accurately 
unless the circumstances of the moment are 
re-called. Theappellant's attitude towards 
the Tata Bank, aggravated by his unsuccess- 
ful litigation just concluded, was well- 
known to the share-holders present, His 
views on the whole subject had not only 
been expressed in the reasoned amendment 
just read outto the meeting, but had been 
get forth at length in the open letier to the 
share-holders published by him some days 
earlier. On the evidence it appears to 
their Lordships that there was no organised 
opposition; there was a very clearly expres- 
sed indication by the share-holders that 
they did not desire further to hear the 
appellant, and what really happened was 
that the appellant desisted from any 
further effort to make himself heard 
because even he realised that no further 
gpegeh from him would be of any avail. 
In their Lordships’ judgment nothing in 
the circumstances of the present case can 
be made of this point. The objection 
taken by the appellant to every vote 
tendered on the poll in favour of the resolu- 
tion without further specification of reasons 
was, their Lordships think, unworthy of 
consideration. It was rightly ignored by 
the Chairman. : 


With reference to the proceedings at the 
second, meeting, the criticism made by the 
appellant before the Board was that the elec- 
tion ef Liquidators should have been made 
to depend on the resultofa poll taken but 
not announced, and should -not have been 


‘made as the effect of a compromise agreed 


to by all the share-holders present other 
than the appellants. There might have 
been more substante in this objection if it 
did notappear from the minutes of the 
meeting thatthe appellant himself opposed 
the resolution on which the poll was taken. 
Having himself opposed it, he has no indi- 
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vidual cause of complaint that the resolution 
was not in the event accepted. 

There is, however, an objection to the 
appointmentof the Liquidators more serious 
than that taken by the appellant. The 
resolution appointing them has already 
been set forth and it is, as will be seen, & 
resolution under which in terms they 
hecome merely ministerial officers required 
to have regard to the supervision of tha 
Directors of the two Companies in dis» 
charging their duties. And in the present 
case two of the liquidators so appointed 
were removed from office by the Court 
[Kaikhushru Nusserwanji v. Chandabhoy (2)] 
for the reason that against the will of their 
co-Liquidatorsand the Directorsthey desired 
to inspect the books and inquire into the 
transactions of the Bank. Their Lordships 
think it right to say that a form of ap- 
pointment which was relied upon even as 
partly instructing such a result is much to be 
deprecated. They hope that it has not been 
generally followed in India; and they think 
that the form should never again be used. 

So great was the importanceat one time 
attached in England to the consideration 
that arrengemente of a Company's affairs 
should notwhen made effective, preclude all 
proper inquiry into the past that the Court, 
in cases where its sanction to the arrange« 
ment was necessary used to insist, as a condi« 
tion of its sanction, on the insertion in the 
scheme of provisions for meeting the 
expense of any such inquiry. That prac- 
tice no longer obtains and where, as in @ 
scheme like the present, the amalgamation 
becomes effective without judicial sanction, 
no opportunity of imposingany such con- 
dition is given to the Oourt. But the 
counterpart of that old practice, as applied 
to amalgamations like this is, that the 
Court, when, as in this case, it has the 
opportunity of doing so, will always cause 
it to be clearly understood that a Liquidator 
in a voluntary liquidation, which is an 
essential condition of such an amalgama- 
tion, must not by the resolution appointin g 
him be restricted in the exercise of his 
statutory duties. The resolution of ap- 
pointmentin the present .case was highly 
objectionable. : 


The appellant was very insistent that 
this objection taken to the Liquidator's 
appointment, although not previously raig- 


(2) 80 Ind Cas. 515;.48 B. 471 


at p. 485; 26 Bom. L, 
R. 237; A. I. R. 1924 Bom, 339. 
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éd,should now bs made open to him by 
amendment, Their Lordships do not agree, 
It would, they think, Le disastrous in this 
gage if such an objection taken, nearly five 
years after the event, should now be enter- 
tained, The provisions of the appoint- 
ment which are objectionable could at 
once have been corrected if attention had 
been timeously drawn to them, and not- 
withstanding some of the observations of 
Macleod, C. J., in Kaikhushru Nusserwanjt 
v. Chandabhoy (2) with which their Lord; 
ships are not in agreement it isnot unlike- 
ly that theorderthen made by him was 
fully justified on other grounds, and, even 
if that be not so, it has not been shown that 
in the present case the irregularity has pro- 
duced any injustice whatever. 

Itonly remainsto consider the question 
whether the appellant should have been 
permitted by the trial Judge to introduce 
by amendment into his pleadings a direct 
allegation of gross fraud against the 
Directors of the Tata Bank. That amend- 
ment in their Lordships’ judgment was 
rightly refused. They are on this point in 
entire agreement with both Courts in 
India, and they do not consider it neces- 
gary further to elaborate their reasons for 
that agreement. ' 

The appeal, in their judgment, fails. 

The appellant was very insistent that 
even if his appeal were not acceptable some 

-gpecial indulgence should be extended to 
him in the matter of costs, specially having 
regard to the form of the resolution 
appointing the Liquidators to which atten- 
tion has just been called, The appellant, 
however, gave no indication of any 
readiness on his part to discontinue this 
extensive litigation in which he has for so 
long been engaged. In these circumstances 
it would be unfair to the respondents that 
the appellant's failure on this most unneces- 
sary appeal should not carry with it the 
usual consequences,in the matter of costs. 

Their Lordships, however, while dis- 
claiming all sympathy with the appellant's 
attitude in this matter, desire to recognise 
the ability, courtesy, and excellent temper 
with which he argued his case before the 
Board. The whole subject of the appeal 
was highly technical, the appellant’s 
knowledge of the law applicable was ex- 
tensive, if not always well directed, and his 
statement of his position ina language not 
his own was remarkably clear. Their 
Lordships cannot but regret that so much 
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industry had not been reserved for a less 
barren controversy. On the whole casa 
theirLordships will humbly advise His 
Majesty that the appeal should be. dismis- 
sed with coste, 

K. J. R. Appeal dismissed. 

Solicitors for the Appellants: —Messra. 
McKenna & Co. 

Solicitors for the Respondents:—Messrs. 
Ranken, Ford and Chester, 


eee 


LAHORE HIGH COURT, 
Sacons Ovin APPRAL No. 2869 or 1927, 
March 21, 1928. 

- Present :—Mr. Justice Bhide, 
KARAM CHAND--PLAINTIFF—APPELLANT 
versus 
Musammat MANGTI REPRESENTATIVE 
or Musammat JAMNI pROEASSD AND OTHERS 
—DREFENDANTS— RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 59 (8)— 
Alienation of occupancy rights by female—Right of 
female successor to challenge. 

Afemale who is the lawful successor of another 
female has a right to challenge an alienation of 
occupancy rights by the latter owing to the statutory 
provision prohibiting alienations bya widow quite 
apart from the question whether she has or has not 
any right to challenge the alienation under 
Customary Law. 

Second appeal from a decree of tha 
District Judge, Ambala, dated the 3rd 
August, 1927, affirming that of the Sub- 
ordinate Judge, Fourth Olass, Jagadhgri, 
District Amballa, dated the 26th January, 
1927. 

Mr, Barkat Ali, for the Appellant. 

Mr. Parkash Chandra, for the Respond- 
ente. 


JUDGMENT.—The following pedigrees 
table will be useful:— 


Buta 


Chandu=Musdmmat 
Jamni. 


f 
Budhu=Musammat Mangti, 


Musammat Jamni, widow of Ohandu, sold 
the occupancy right in 15 bighas, ll biswas 
of land to one Nathu on the lst of January, 
1919, and Nathu transferred those rights to 
the plaintiff, Karam Ghand. Rupees 80Q out . 
of the mortgage money were left withthe 
plaintif for payment to Jadish Ram, father 
of Karam Ohand, who was a prior mort- 
gagee. The plaintiff aecordingly paid the 
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amount to the mortgagee and sued for pos.. ` 


session of. the land. Musammat Jamni 
resisted the suit on the ground that the 
gala to Nathu was without consideration 
and that fraud had been practised upon 
her. The suit was. first dismissed and 
twice remanded in,appeal by the District 
Judge. At the time of second remand the 
learned District. Judge framed the follow- 
ing issue |= 

_ Whether the saledeed executed by 
b. usammat Jamni in favour of Nathu waa 
without consideration and whether it was 
obtained by fraud ? i 


After the remand Musammat Jamni died’ 
and Musammat Mangti was brought on the 
record asher heir and representative: on 
the application of the plaintif dated the 
20th of February, 1926, Subsequently the 
plaintiff put in a second application, stating 
that Nathu and not Musammat Mangti was 
the legal representative of Musammat 
Jamni. He also pleaded that Musammat 


angti was notcompetent to challenge the - 
alienation by Musammat Jamni. Musammat - 


Mangti, on the other hand, pleaded inter 
alia, that Musammat Jamni was not com- 
petent to sell the land according to s, 59 of 
the Punjab Tenancy Act, and the sale was 
absolutely void after her death. Issues 
were framed ou all these points, The trial 
(lourt held that there was no evidence to 
show that the sale by Musammat Jamni to 
Nathu was without consideration or due 
to -any fraud. It also held that Musammat 
Mangti was the legal representative of 
Musammat Jamni and was competent to 
challenge the alienation made by Musammat 
Jamni and that the alienation was void 
after the. death of Musammat Jamni. The 
Plaintiff's suit was accordingly dismissed. 


The plaintiff appealed to the District Judge. 


who confirmed the order ofthe trial Oourt. 
The plaintiff has come up in second 
‘appeal, and thesole contention urged on 
his. behalf is thatthe Courts below have 
erred in holding Musammat Mangti to be 
the legal representative of _Musammat 
Jampi... E have noted above that the plain- 
tiff himself made an: applitation on the 
2uth of February; 19206, stating that Mu- 
sammat Mangti was the legal representat- 
ive of Musammat Jamni and asking for 
“her to be brought on the record, Four 
months later he put in another application 
stating that Nathu and not Musammat 
Mangti.was the legal representative. The 
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trial Court framed an issue ou the point 
which was as follows ;— 

* [s Nathu defendant the legal representa~ 
tive of Musammat Jamni? " 

The burden of proof was naturally 
placed on the plaintiff, as he had him- 
self stated at an earlier stage of the 
proceedings that Musammat Mangti was the 
legal representative of Musammat Jamni, 
According to s. 59 of the Punjab Tenancy 
Act, succession to occupancy rights de- 
volves on male collaterals of a deceased 
tenant onthe death of his widow, provide 
ed the common ancestor of the deceased 
tenant and the collaterals occupied the 
land, The plaintiff failed to prove that 
this condition was satisfied in the case of 
Nathu, The point doesnot appear to have 
been present at all before the learned 
District Judge, who has found that Mu- 
sammat Jamni was succeeded on her death 
by Budhu, and on Budhu's death (which 
apparently took place soon afterwards), the 
latter was succeeded by Musammat Mangti. 
This finding, supported as it is by the 
plaintiff's own admission in his application 
dated the 20th of February, 1926, must be 
accepted as final. 

The learned Counsel for the appellant 
has argued that under s. 59 (1) (e) of the 
Punjab Tenancy Act, after the death of 
Budhu, other collaterals of Chandu would 
come in. But this argument seems to ba 
clearly fallacious. When Budhü succeeded 
to the occupancy rights, further succession 
must obviously be determined with refer- 
ence to Budhu and not with reference to 
Obandi. 

' The alienation made by Musammat 
Jamni was void under s. 59 (3) of the 
Punjab Tenancy Act, The learned Counsel 
for the appellant conceded thatif Musammat 
Mangti were held to be the lawful successor 
of Musammat Jamni, she-would have a 
right to challenge the alienation owing to 
the statutory provision prohibiting aliena- 
tions by a widow quite apart from the 
questicn whether she hasor has not any 
right to challenge alienations made by 
another female under Customary Law. I 
dismiss the appeal with costs. i ih 
R. L, Appeal dismissed, 
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MADRAS HIGH COURT. 
Crvit Revision Purition No. 198 or 1927. 
January 17, 1928, | 
Present:—Mr. Justice J 8$ keon. 

S. R. M. 8. RAMAN CHETTY —DECREE- 
Hornp»ER— PETITIONE 
versus 
A. R. M. RAMASWAMJ PILLAI— 

JUDGMENT- DEBTOR— ÉtgspoNpENT. . 

Limitation Act (LX of 1908), Sch! T, Art. 182 (5)—Batta 
memorandum, whether step-in-afid, of execution. 

A batta memorandum containing the statement - 
“batta for arrest” and accompanied by the necessary 
fees is an application to jake a step-in-aid of 
execution within the meaning; of Art. 182 of Sch. I 
of the Limitation Act inagmuch as it is a direct 
application that the Court Shall receive the fees and 
an implied application tha? it shall issue process. 

Vijiaraghavalu Naidu, Srinivasalu Naidu (1) 
and Alagamuthu Pillüi"v. Devasagava Fernandez (3), 

“ followed. | 

Arunachalam :Chettia, 

not followed. 


Petition, under's.25 of Act IX of 1887, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Sivaganga, in E, P. No. 371 of 1926, in 8. C. 
S. No. 764 of 1921. 


v. Latchmanan Chettiar (2), 


"Mr. K.S. Venkatarama Atyar, for the 
Petitioner. 
. Mr.K.8. Sankara Aiyar, for the Re- 
spondent, 


JUDGMENT.—The petitioner is an: 
executing. decree-holder, and to bring 
his application within time he must 
establish that the batta memorandum filed 
by him on.1lth July 1922 was an applica- 

"tion to take a step-in-aid of execution. 
This, thelower Oourt has held, he cannot 
establish and hence the petition. 

On3rd July, 1922, he applied for the 
arrest of the judgment-debtor. The arrest 
was ordered on 10th July, 1922. Then in 
accordance with r. 166 of the Civil Rules 
of Practice the applicant brought into 
Court the necessary fees with the memo- 
randum in question which contains in 
columns land 5 the statement “batta for: 
arrest.” 

Were it simply a matter of applying the 
words of Art. 182 in the Indian Limitation 
Act to the circumstances of this case I-do 

' not think that there would be any difficulty. 
Applying toa Court to take a step-in-aid, 
. is asking a Court to go forward, to do somes, 
: thing more, in fact to take another step. 
* The steps in this process are clearly defined, 
There is the application for arrest, its 
gerutiny, the adjournment for a period: 
Within which the fee must be paid, the. 
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receiptof the fee, and the order for process 
to issue. This batta memorandum is 4 
direct application that the Gourt shall 
receive the fee and an implied application 
that it shall issue process. It is a step-in- 
aid; which seems to be, the view taken in 
Vijiaraghavalu Naidu v. Srinivasalu Naidu 
(1). 

In Arunachalam Chettiar v. Latchmanan 
Chettiar (2)a similar batta memorandum 
came up for consideration; at least so I 
presume from the phrase “batta memos 
for warrantof arrest”, although the actual 
paper is neither quoted in the judgment nor 
to be found in the record. 

The learned Judge considered various 
rulings and held that in the batta memo- 
Trandum referred to in Vijiaraghavalu Naidu 
v. Srinivasalu Naidu (1) there wasa dis- 
tinct application for process, over and above 


. what is now inthe form. [do not think 


so myself, and in my opinion as observed 
above, the entry inthe memorandum “batta 
for arrest of plaintiff" isan application for 
the issue of warrant, whichI believe was 
also the view of the learned Judges in 
Vijiaraghavalu Naidu v. Srinivasalu Naidu 
(1) though no doubt it is difficult to apply 
rulings which contain no citation of the 
document in question. In fact for that 
reason alone Lshould be prepared to ignore 
the case-law and trust to the plain inter- 
pretation ofthe Statute. -It is quite possible 
that the memorandum referred to in grun- 
achalam Chettiar v. Latchmanan Chettiar 
(2) did not even contain these words “batta 
for arrest of plaintiff.” 

Ihad thought ofreferring the .matter to 
a Bench, but on & consideration of the 
cases, I hold that Vijiaraghavalu Naidu v. 
Srinivasalu Naidu 61) is clear authority 
fcf. Alagamuthu illai v. Devasagara 
Fernandez (3)], which is not cited in Arun- 
achalamChetirar v. Latchmanan Chettiar (2), 
I allow this petition with costs. The batta 
memorandum is an application to take a 
step-in-aid, and the petitioner’s present 
application is not barred by limitation and 
must be proceeded with in due course, 


y. N. V. Petition allowed, 
(1) 28 M. 399. 


e (2) 82 Ind. Cas. 497; 47 M. L. J. 537; 20 L.W. 713: 


UA W.N. 840; A.I. R. 1924 Mad. 906; 35 M.” 


. T. 97. e 
(3) 32 Ind. Oas. 484; 3 L, W. 34; 19M, L, T, 146; 
(1916) 1 M. W. N. 18, 
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LAHORE HIGH COURT. 

SgcoND Civi, APPrAL No. 1804 or 1927. 

. February 16, 1928. 
Present:—Mr. Justice Addison. 
MATHRA DAS—PLAINTIFF—APPELLANT 
, versus 
NIHAL SINGH AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, v. 2— 
Mortgage-deed providing for principal and interest as 
Independent obligations—Suit for interest—Subsequent 
suit for principal whether barred. 

Ifa mortgage-deed provides for the payment of 

rincipal and interest as independent obligations, 
à. II, r. 2, Civil Procedure Code, does not preclude 
the mortgagee from suing to recover the principal 
by reason of his having previously sued for a personal 
decree for the interest due. 

Kishen Narain v. Pal Mal /1), followed, 

Sawmy Rao v. Wilson (2), referred to. 

. §econd appeal from a decree of the 

District Judge, Ambala, dated the 16th 
May, 1927, affirming that of the Subordi- 
nate Judge, Second Olass, Ambala, dated 
the 218t January, 1927. 

Mr, Jagan Nath Aggarwal, for the Ap- 


pellant. 
Mr. Parkash Chand, for the Respond- 


ento, 


JUDGMENT.—This was the usual 
mortgage suit on a mortgage bond dated 
the w3rd of May, 1922, The principal was 
payable after one year. Interest was pay- 
able monthly or two monthly. The mort- 
gage was a simple one. It was specifically 
pravided in the deed that the mortgagee 
Gould realise interest which was overdue 
by aseparate suit without suing on the 
whole cause of action. There was no clause 
to the effect that ifinterest was not paid 
then the principal would also immediately 
fall due, On the 13th of August, 1923, the 
mortgagee sued for fnterest upto date, but 
only asked for and obtained a personal 
decree against the defendants for the 
amount of interest due, This wason the 
17th of December, 1928. There after, the 
mortgagee on the 13th of August 1925, insti- 
tuted the present mortgage suit for his 
principal and remaining injerest. The 
Courts below have concurred in dismis- 
sing it on the ground that” the provisions 
of Ò. II, r. 2, Code of Civil Procedure, barred 
the present suit in view ofthe previous 


Büitfor interest aba time when the princi-, 


. pal had fallen due. Against this decision 
this second appeal has been preferred. 

It seems to me that the matter is con- 
cluded by the judgment of their Lordships 
ef the Privy Council in Kishan Narain v. 
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Pal Mal a) They said that ifa mortgage 
deed provided for the payment of princi- 
pal and interest as independent obligations, 
O. II, r. 2, did not preclude the mortgagee 
from suing to recover the prineipal by 
reason of his having previously sued for 
a personal decree for the interestdue. In 
the present Suit there is a specific inde- 
pendent oblig&tion for the payment of in- 
terest quite aplart from the principal and 
advantage was taken of this when the 
mortgagee, sued for a personal decree 
against the defendants for the interest 
due. It does nok matter, therefore, that 
when he instituted the firstsuit for inter- 
est, he should have sued under the second 
obligation for the: whole principal and 
interest, s 

The Privy Council decision was consider- 
ed in Sawmy Rao v. Wilson (2). It was held 
in it that where a mortgage bond contained 
an independent personal covenant to pay 
interest every month besides providing 
for payment ofthe principal with interest 
on demand, a suit based ca the covenant 
to recover interest personally from the 
mortgagor did not bar a subsequent suit 
by the mortgagee for the principal and 
interest due on the bond under O. II, r, 2. 
The reason for this is obvious, namely, the 
eause of action is distinct in the two cases, 

The matter has lately been before a 
Division Bench of this Court in Lal Sultan 
Singh v. Joti Sarup (8) decided on the 8th of 
February, 1928. It was held in it that the 
personal liability created by a simple morta 
gage being separable from the obligation 
in rem created by the pledge, the mort. 
gagee might sue the debtor personally al- 
though he was not able to enforce the 
security as, for instance, in a case in which 
owing to want of registration, no morte 
gage had been effectually created. It was 
held thatthe simple mortgage transaction 
gave rise to twoindependent obligations, 
the right of recovering the amount due 
as a loan and that of enforcing the relief 
against the property and each of them 
furnished an independent cause of action, 
In the first suit the plaintifs claimed a 
personal decree for interest only and so 





(1) 72 Ind. Cas. 187; 4 Lah, 32; A.I. R. 1992 P. 0, 
412; 44 M. L J. 128; 25 Bom. L. R, 220; 32M. L. T; 
41; 27 O. W. N 802; 18 L. W. 341; 6 P. W. R. 1923; 9 
O. & A. L. R. 488; 50 I A. 115 (P. Q.). 

(2) 91 Ind. Cas. 103; 48 M. 703; 22 L, W. 17:49 M, 
L, J. 474; A. I. R. 1925 Mad, 1120. 

(8) 109 Ind. Cas, 613; A. I, R. 1928 Lah, 269, 
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enforced the first obligation only. In the 
sécond suit they sought relief against the 
property and the cause of action was, there- 
fore, wholly distinct. No question thus 
arose of the application of O. II, r. 2. 

The case before me is stronger than any 
of the cases I have referred to. I, therefore, 
hold that the subsequent mortgage suit 
was not barred under O. II, r. 2 by reason 
of the previous suit for a personal decree 
for interest instituted by the mortgagee. 
I accept the appeal, set aside the decrees 
of Courts below, and remand the suit to 
tbe trial Court for decision on the merits. 
Court-fee in this Court will be refunded. 
Costs will abide the event. 

E, L, Appeal allowed. 
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MADRAS HIGH COURT. 
FULL BENCH. 
Rarerrzo Cass No. 11 or 1927. 
February 1, 1928. 
* Present:—Bir Murray Coutte-Trotter, 
Kt., Chief Justice, Mr. Justice 
Wallace, Mr, Justice Beasley Mr. 
Justice Jackson and Mr, Justice 
Brinivasa Ayyangar. 
Tus COMMISSIONER of INCOME-TAX 
.c-RarRHeiNG OFFICER 
versus 


_T.K, E. IBRAHIMSA ROUTHER 


—-ÁSSESSER. ' 

Income Tax Act (XI of 1922), ss. 4, cls. (3), (8), 6 
— Agricultural income'—Usufructuary mortgage and 
lease back to mortgagor-—Rent derived, whether liable 
to assessment. 

Held, by the Full Bench (Jackson, J., dissenting), 
—If an assessee takes a usufructuary mortgage from 
& mortgagor and leases it back again to that person 
receiving rent from him, that rent constitutes agricul- 
tural income and is not assessable to income-tax, [p. 
248, col. 2.] 

Per Jackson, J.—A. mottey-lender who enters into 
the familiar form of transaction a mortgage and lease 
back, is not exempt from paying income-tax upon its 
proceeds. |ibid.] | 

Viewed asa whole such a transaction is one by 
which the’ money-lender obtains interest on the 
money advanced and there is no real transfer of 
possession, and the so-called rent has nothing to do 
with agricultural purposes, being entirely based upon 
ihe money-lending-firm’s rate of interest. It is not 
‘agricultural income but profits of business and, 
therefore, not exempt. [ibid.] 


Oasestated under s, 2 (1) Act XI of 1922 
by the Commissioner of Income Tax, 
Madras, re T. K, E. Ibrahimsa Routher, an 
BsBessee. : 

Mr. EK, GS, Krishnasawmy Ayyengar for 


COMMISSIONER OF iNCOMR TAX T. IBRAHIMSA ROUTHER. 


. Gorrect as pointed out by th 
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Messrs. A. Krishnaswamy Ayyer, T. M. 


Venugopala Moodaliar and M. Balasu- 
bramania Mudaliar, for the Asséssee, 


Mr. Patanjali Sastri, for the Referri 
Officer. i 


"M JUDGMENT, 

Srinivasa Ayyangar, J.—The 
question referred in this case for the 
opinion of the High Court is also as follows: 
“If an assessee takesausufructuary mortgage 
from a mortgagor and leases it beck again 
to that person receiving rent from him. is 
that rent assessable to Iacome-tax?" When 
the case came on at first before three of us 
on hearing arguments to some extent it 
became clear that the decision and opinión 
of the three Judgesof this Court in Income- 
Tex Referred Oase No. 18 of 1925 required 
re-consideration and it was thereupon this 
case was directed to be posted for being 
heard before a Bench of five Judges. It ia 


6 Income Tax 


Commissioner in hisletter of referenee that 


the question proceeds on the assumption 
that the subject-matter of the mortgage in 
land used for agricultural purposes and 
either assessed to land revenue in British 
India or subject toa local rate assessed 
and collected by Officers of Government ag 
such in the language ofs, z (1) (a) of the 
Income Tax Act. Weare now satisfied that 
the answer to the reference in the caseabova 
referred to was given without full discuse 
sion or consideration, Section 6 of Income 
Tax Act XI of 1922 is the.charging section, 
Though in that section interést on securities, 
property, business and other sources of 
income are all indicated as heads of income 
chargeable with Income-taz, still the section 
begins with the wotds “Save as otherwise 
provided by this Act." In cl. 3 ofs, 4 it is; 
however, provided tbat the Act shall hof 
apply to certain clauses of income and tha 
sub-cl,8 thereof is, ‘agricultural income,’ 
It follows from this that the classes of the 
incomes specified in s, 6 are liable to the fax 
only subject to the exceptions set cut in 
S, 4, cl. 3; in other words, even though some 
income is capable of falling within ong 
or more of the classes sgsessable to incomes 
“tar under s. 6, still if such income should” 
also be agricultural income the same will 
be exempt from assessment. The expression 
‘agricultural’ income’ is defined by s, 3 
cl 1 as including any rent or revenuá 
derived from land which is used for 


agricultural purposes, Section? which jg the: 
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definition section in the’ Act, as usual in 
' all enactments, sets out the definition with 
“the qualification "unless there is anything 
repugnant in the subject or context.” It 
was argued by Mr. Patanjali Sastri for the 
Commissioner that as in s. 10 read with 
B. 6 the Act provides that the Tax shall be 
payable by an assesses under the heading 
of ‘Business,’ in respect of the profits or 
. gains of such business, the exemption under 


"gub-el.8 of the cl. 3ofs. 4 of agricultural, 


.income, must, having regard to the context, 
be construed as referring only to such 
agricultural income asis not 


' business. There is no warrant for sucha 
contention. The expression ‘agricultural 
‘income’ in 8, 4 has no special context apart 
from all the classes ofincome exempted 
from assessment, and the expression 
‘agricultural income’, the definition of which 
is in question, does not occur in any context 
‘in either s. 6 or in s. 10. Itisa well- 
established canon of interpretation that 

, any question of context or repugnancy in 

, the subject can. arise only if the same 
expression that is defined occurs or is 
repeated in any particular section. The 
only.question then is whether, having regard 

_.to the facts of this case, the rent accruing.to 

“the mortgagee from agricultural land is or 
is not liable to exemption as agricultural 

' income. .It has been assumed for .the 

' "purposes of the reference that the lands are 

..used for agricultural purposes and the 
income under reference is the amount 

' Bgreed to be paid asrent by the mortgagor- 

^ lessee in respectof such lands. Having 

. regard to the amount reserved as rent under 
the lease-deed there can be no question 

" thatitis rent derived from land which is 

© used for agricultural purposes. There can 

“be no question also in this caseof the 


. ‘motives of the assessee in bringing about a, 


| particular arrangement, because as has been 
^ pointed out by the House of Lords in more 
^ than one case itis not proper to take such 
motives or objects into consideration, and 
"a subject is entitled, if he can in any legal 
"manner to circumvent the: incidents ofa 
' “particular taxing or financing Act. Accord- 
` ing to 5.7 income from business is assessable 
| only ifit be not agricultural income, and to 


i invert this and contend, as was argued in* 


~ this case, that agricultural income will not 
“ "income would lead to a complete dead lock. 
" ‘We must, take it that the usufruetuary 


COMMISSIONER OF INCOME TAX V. IBRAHIMBA ROWTHER, 


capable of. 
"being properly designated as income from | 
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mortgage referred toin ihe question isa, 
simple or pure usufruetuary mortgage and 
that there is no stipulation as to any 
interest and that the income accruing from 
the properties mortgaged is to be taken 
and enjoyed by the mortgagee with posses- 
sion. No doubt as indicated in the question 
itself the land subject to the mortgage is 
leased back again by the mortgagee to the 
mortgagorand, therefore, evenreading both 
the instrument of mortgage and the instru- 
ment of lease together as indicated by the 
Judicial Committee in Abdullah Khan v. 
Basharat Hussain (1), it must appear that 
the amount sought to be assessed is legally 
only rent. If it be rent and inthis case 
there is nothing to show that it is anything 
else, then on the considerations set out 
already it follows that it is not assessable, 
Our answer, therefore, to the question refer- 
red isin the negative. 

The assessee will have his costs, which 
we fix at Re. 300. ‘ 

Jackson, J.—The question for decisa 
ion is, shortly, whether a money-lender who 
enters into the familiar form of transaction, 
a mortgage and lease back, is exempt from 
paying income-tax upon its proceeds. I 
could understand the assessee’s claim if the 
transaction were strictly divided into two 
parts. First as usufructuary mortgagee he 
enters into possession of the property, and 
looks to its agricultural yield for his 
interest; then -he prefers torealize that 
yield by putting atenant into possession 
end enjoying the rent. But this division 
into two parts was not held to be the 
correct method of interpretation by the 
Judicial Committee in Abdulla Khan v. 
Basharat Husain (1), when it ruled that the 
mortgage and lease were parts of one and 
the same transaction. Viewed as a whole 
the transaction is one by which the money- 
lender obtains interest on the money 
advanced: there was never any real transfer 
of possession, and the-so-called rent ‘has 
nothing to do. with agricultural purposes, 
being entirely based upon the moneys 
lending firm's rate of interest. In my 
opinion it is not agricultural income but 
profits of business and, therefore, not 
exempt, A full Bench of this Court held the 
same view in R. O. No. 18 of 1925 and Iam 
not persuaded that that decision is wrong. 

V. N. V. Reference answered in ihe negative, 

(1) 17 Ind. Cas. 731; 35 A. 48; 17 C. W. N. 238; 13 M, 
L. T. 182; (1912) M. W, N. 131; 17. O. L. J. 312; 18 
Bom, L, R, 432; 25 M. L. J, 91; 40 T, A. 81 (P, Q). 
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OUDH CHIEF COURT. 
ORIMINAL MISCELLANEOUS APPLICATION No. 5 
or 1928. 

March 17, 1828. 
Present:—Mr. Justice Hasan and Mr. 
- Justice Raza. 
SHEO SARAN VAISH AND ANOTHER 
- —ÁÀPPLIOANTS 
versus 
JITENDRA NATH DAW —OppositTs 


Paary. 

Penal Code (Act XLV of 1860), s. 415—Cheating— 
Judgment-debtor issuing cheque to decree-holder and 
obtaining time for settlement—Cheque dishonoured— 
Offence—Absence of dishonest intention—Criminal 
Procedure Code (Act V of 1898), ss. 489, 561-A—Revi- 
ston—Refusal to accept recommendation of Sessions 
Judge, whether bar to exercise of revisional powers 
of Chief Court. 


The accused against whom certain decrees had 
been obtained approached the decree-holder for an 
amicable settlement and issued a crossed cheque to 
the decree-holder upon a Bank. At the same time 
they applied to the Executing Court for one week’s 
time for settlement and time was granted with the 
consent of the decree-holder. The cheque was dis- 
honoured and the decree-holder renewed the execu- 
tion of his decree and instituted criminal proceed- 
ings against the accused for cheating. It was found 


that the cheque was not given in token of immedi- 
ate satisfaction of the decree but only as a security” 


and as a measure of accommodation to enable the 
judgment-debtors to provide means for honouring the 
cheque within a convenient period after issue or to 
otherwise satisfy the decree: : 


Held, (1) that the element of fraud or dishonesty 


was absent, and there was no delivery of property 
and consequently the first part of 8.415, Penal Code, 
was not applicable tothe case; [p. 211,col. 2.] 

(2) that the second part of s. 415 was also in- 
applicable inasmuch as no damage or harm to the 
complainant in body, mind, reputation or property 
was caused by the accused's act though the com- 
plainant’s act of consenting to the execution pro- 
ceedings for a period of a week was induced by the 
zr M act of delivering the cheque in question. 
ibid. : 

[ The refusal of & Judge of the Chief Court to 
accept the recommendation of a Sessions Judge ata 
certain stage of trial to quash the proceedings on 
the ground that there was no law under which 
the Sessions Judge*could take up the proceed- 
"ings atthat stage does not in any way operate 
as a bar against the exercise of the jurisdic- 
tion of the Ohief Court under ss. 439 and 561-A 
of the Oriminal Procedure Code in proceedings ini- 
tiated before itself for quashing the proceedings. [p. 
211, col. 2; p. 212, col. 1.] 


Application under s. 561-A of the Code 
of Oriminal Procedure praying for quash-* 
ingeriminal proceedings in a pending case 
of cheating under s. 417, Indian Penal Code. 


. Meserg. Ali Zaheer and Ram Prasad Var- 
ma, for the Applicants. 
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Messrs. Jagat Narain, Bisheshar Nath, F 

N. Banerji and D. K. Bhattacharji and 

Government Advocate, forthe Opposite 


' Party. 


JUDGMENT.—This is an application 
by Sheo Saran Vaish and Gauri Saran 
Vaish under s. 561-A of the Uode of Crimi- 
nal Procedure, 1898. The applicants are 
being proseeuted in the Court of a Magis- 
trate, First Class at Lucknow for the offence 
of cheating as defined under s. 415 of the 
Indian Penal Code, by one Jitendra Nath 
Daw, agent for B. K. Paul & Co. of Cal- 
cutta. The prayer of the application is 
that the criminal proceedings mentioned 
above be quashed. We have heard argu- 
ments at some length and now proceed to 
record our judgment, 

It may be mentioned that notice of the 
preceedings before us was given to the 
Government Advocate of this Court and in 
response the learned Government Advo« 
cate appeared before us and stated that as 
the criminal prosecution is ong private 
complaint, he has received instructions to 
Btate that the Distriet Magistrate of Luck- 
now does not desire to take part inthe pro- 
ceedings. 

Ona careful consideration of the merits 
of the case andthe arguments addressed 
to us on both sides we have come to the 
conclusion that on the admitted facts and 
the inferences which may reasonahly be 
drawn therefrom, there is no case of cheats 
ing against the applicants. Therefore, with 
a view to prevent abuse of the jurisdiction 
of the Court in which the criminal proceed: 
ings are pending and with a view to secure 
the ends of justice, the said proceedings 
must be. quashed. « 

There are two firms at Caleutta, one bear» 
ing the name of B. K. Paul & Co. and 
the other of B. N. Paul & Bros., the for- 
mer dealing in drugs and stores and tho 
latter in wines. The proprietors.of both 
the firms are, however, the same persons. 
The applicants are members ofa firm of 
the namé of Budree Das & Co.,at Luck- 
now. The last mentioned firm have had 
dealings with the firmsin Calcutta foracon- 
siderable long period of time and fell in- æ 
to arrears for price of, articles supplied to 
them by the two firms at Calcutta. The 
result was that on the 5th of August, 1526, 
B. K. Paul & Oo ,, instituted a suit in the 
High Oourt at Calcutta for recovery of the 
arrears from Budree Das & Co. On the 
2nd of September, 1926, the defendants paid ] 
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a sum of Rs, 500 tò B. K. Paul & Oo. 3rd of February, 1927, for Rs. 1,174-14 was 
Or the 6th.of November, 1926, B. K. Paul dishonoured on presentation. 

& Co's. suit was decreed in full fora sum of The letter Ex. 1 is as follows: 

Rs. 1,946-13 including costs. The decree “I agree to the following terms and pro- 
was made ex parte and no credit was given mise to abide by them in lieu of which 
for the payment of the aforementioned sum you will kindly stay the attachment 
of Rs. 500. A similar suit was brought against.my firm in the Court of Sub-Judge, 
by the other firm of B.N. Paul& Bros, Lucknow: 

and a decree obtained. “(1) Ishall satisfy the decree of Messrs. 


: B. K. Paul & Co. in full by cheque on the 
In eourse of time the two decrees were : : 
transferred for execution to the Court of Allahabad Bank, Ltd., in which I have got 


; &n account. 
do HE LAN TP 
the 3rd of February, 1927, the judgment- 5 d ras i De satisfied with- 
debtors approached Mr. Kewal Kishore, 3) B. Pyare Lal Munsarun 8. 0. Court 
Pleader for the decree- holders, for an ami- iil st i fy tsr the decr tulis t 
cable settlement of the two decrees. The Wi Me an B NP al & Brom a paie 
settlement was made and is evidenced by a iE é Bild Ka is ae a rd bd 
letter which tbe judgment-debtors wrote (4)- Iu onse the money of B NT Paul 
to Mr. Kewal Kishore on the 3rd of Feb- ¢ ‘Bios is not paid Ap vou will leva 
ruary, 1927, (Ex. 1 on the file of the Magis- aun dotlon of ioe p the ESSA 

irate's Court) by asurety bond executed / P 2 d 8 : Jitend 
by one Pyare Lal on the same date, and x) An rogar ae pon a nae 
by an application made on the 3rd of Feb- ^ tter is left solel 8 the discreti f 
ruary to the Court seised of the execution Mr H B P ol tha ey sani IBOLSU Oe, 
proceedings (Ex. 9 on the execution file). The 1 dee "5 9 ee tll: ins edd 

On the same date a crossed cheque for a tbv M "Kewal Kish Mri C 
sum of Rs. 1,474-14 was given by Bheo te SWA En eres E § 
Baran Vaish io B. K. Pam d Oe The hin Dar may {know your opinion || 
cheque was issued on the Allahabad Bank, same date by Mr. Daw and is as follows: 
Ltd, Lucknow. Eventually the cheque OL vou ibink that ihe monay-is eats 
reached the Bank on the 10th of February TA h 1 T h 
but was dishonoured and found its way na agree to the proposals have no 
E HB f pos du dl e The substance of the Security bond is 
Rs. 350 was paid by the judgment-debtors that the surety holds oed liable for 
to Kewal Kishore, Pleader, On the 16th the Satisfaction of B. N. Paul & Bros 
of February, 1927, B. K. Paul & Co., re- Messrs UB dn Das & 0 x pas : Th 
newed the execution of their deoree with AR EIE rin m two EIE The 
a prayerfor attachmeht of the judgment- liability of th ty arises after the esp; 
debtors’ property. The attachment was Eth, UYO d S INC ya ihe er the expiry 
sought tobe made in respect of the ful] 94229 Period ot bwo months, 


amount of the decree without credit bein The application (Ex. 9), which was made 


g i : 
given either to the sum of Rs. 500 paid to the Court in pursuance of the settle; 


at Calcutta or to thesum of Bs. 350 paid ment, asked for one week's time to settle 


A B. K. Paul & Co.'s decree and the time 
os EE EAD EIN. was allowed with the consent of the decree- 


holders. The fact that the application as 

was D ane. DEDE effected by originally prepared had made the prayer 

seizure of the judgment-debtors' property of altogether dropping the execution pro- 

of the value equal to the full amount Of ceedings and that the said prayer was. 
the decree. Itisadmitted that the shop 


I : struck off and in lieu thereof a prayer for 

"m Wa aa ae adjournment of proceedings for a week 

Re, 50 T0 P T in order to enable the settlement of the 
D ) L] 


claim was made is highly significant. The 

The essence of thecharge of cheating further fact that the cheque issued 
is alleged to lie in the fact that the cheque was a crossed cheque is also sigarfia 
'jpsued by the judgment-debtors on ihe gant, The effect of the surety bond in 
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relation to B. N. Paul & Bros.’ decree 
and the Court's order granting two months’ 
time with the consent of the decree-holder 
was to give & quietus fora period of two 
months to the execution of B. N. Paul's 
decree and the only decree alive and active 
en that date was the decree of B. K. Paul 
& Oo. The payment of the sum of Rs. 350 
on the Ilth of February may reasonably, 
therefore, be presumed to have been made 
towards the latter decree. 

We have before us the statement of 
Mr. Daw, the complainant, made before the 
Magistrate. This statement clearly shows 
that Mr. Daw had from the very begin- 
ning suspicions as to the bona fide of the 
settlement arrived at on the 3rd of Feb- 
ruary, 1927. If#the:suspicions were well- 
founded the prudent course for him was 
not to have accepted a crossed eheque and 
not to have agreed to the respite of one 
week in furtherance of exeeution proceed- 
ings. Mr. Daw should have asked for 
payment either in cash or by a cheque 
immediately payable, on presentation, by 
the Bank at Lucknow. He did nothing of 
the sort. On the contrary the crossed 
cheque was accepted and the execution was 
suspended for a period of one week. Not 
only that, but the sum of Rs. 350 was 
also accepted even after the cheque had 
been dishonoured. These facts lead to the 
irresistible inference that the cheque was 
not, to the knowledge of the decree-holder, 
issued in token of the immediate satis- 
faction of the decree as an accomplished 
fact, but only asa security and as a measure 
of accomodation to enable the judgment- 
debtors to provide means for the honour- 
ing of the cheque within a convenient 
period of time after issue or to otherwise 
satiafy the decree. Fraudulent or dis- 
honest intention did not accompany the 
act of issuing the cheque. This inference 
is tlearly strengthened by the further 
fact that before any criminal prosecution 
was launched the decree-holders revived 
the execution proceedings and attachad 
the judgment-debtors’ property on the 16th 
of February, 1927. 

The offence ofcheating is defined in s. 
415 of the Indian Penal Oode as follews: 

“Whoever, by deceiving any person, 
fraudulently or dishonestly induces the 
person so deceived to deliver any pro- 
perty to any person, or to consent that 
any person shall retain any property, 
or intentionally induces the person po 
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deceived to do or omit to do anything 
which he weuld not do or omit ,if he were 
not so deceived, and whieh act or omission 
causes, oris likely to cause, damage or 
harm to that person in body, mind, re- 
putation, or property, ig said to ‘cheat.’ " 

On the facts stated above*the element 
of fraud or dishonesty must be held to 
be absent in this case, nor can we find 
any trace of the further element of the 
person deceived delivering any property to 
another person or consenting that such : 
other person shall retain any property, 
The second part of the definition is equal- 
ly inapplicable to the circumstances of 
this case. It may be that the com- 
Plainant’s act of consenting to the sus- 
pension of the execution proceedings 
for a period of one week was induced by 
the applicant's act of delivering the cheque 
in question, butthis has not caused any 
damage or harm to the complainant in 
body, mind, reputation or property. We 
have already stated that the execution 
proceedings were revived on the 16th of 
February, 1927, and the judgment-debtors’ 
property sufficient in value to cover the 
decree was attached. 

On behalfof the complainants, Pandit 
Jagat Narain addressed an argument to 
us that a certain order of Mr. Justice Pullan, 
dated the 14th of July, 1927, operates as a 
bar to the exercise of our jurisdiction. We 
are unable to give effect to this argunfent. 
No rule exists in the Oode of Criminal 
Procedure which may be construed to 
operate as estoppel to the exercise of our 
undoubted jurisdiction in the present case, 
The argument is that s. 561-A should beso 
construed as not to bring it into conflict 
with other provisions of the Code, Broadly 
speaking, the argument is sound enough 
but we can discover no such conflict, The 
circumstanees are as follows:— 

Under the powers conferred on him by 
s. 435 ofthe Code of Criminal Procedure 
1898, the Sessions Judge of Lucknow, under 
the provisions of s. 438 of the Code reported 
the case to the Ohief Court with recom- 
mendation that the proceedings in the 
Court of the Magistrate be quashed. Mr 
Justice Pullan refused to accept the 
recommendation on thé ground that’ he 
was unaware of any law by which the 
Sessions Judge could take up these pro- 
ceedings atthe present stage and request 
this Court to stop the trial and ordered the 

proceedings to continue, The decision, 


512 
therefore, amounts to, and no more than, 
this that the Sessions Judge's jurisdiction 
to make the reference at that stage was 
nagatived. i 
_ That jurisdiction is not being re-invoked 
in contravention of Mr. Justice Pullan’s 


order, 

This decision cannot, we think, be held to 
constitute an estoppel against the exercise 
of our own jurisdiction under ss. 439 and 
561-A of the Oriminal Procedure Oode, 
1898, in proceedings which have been 
initiated before us. Mr, Justice Pullan’s 
order is not being set aside; it has had its 
effect in the proceedings before the 
Magistrate having since continued, and 
both oral and documentary evidence having 
been produced. 

We accordingly accept the prayer of 
the application and quash the proceedings 
against the applicants now pending in the 
Court of a Magistrate, First Olass of 
Lucknow on a complaint under s. 417 of 
the Indian Penal Code. 

ANA Proceedings quashed, 


Aue 
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PATNA HIGH COURT. 
GRIMINAL Revision No. 730 or 1927. 
January 4, 1928. 
Present:—Justice Sir J wala Prasad, Kr. 
RAMDHARI GOPE-— Accusgo —FETI110NER 
versus 


EMPEROR- OPPCSITE Party. 
Criminal Procedure Code (Act V of 1898), 88. 4 (h), 
195 (1) \b)—Penal Code (Ag XLV of 1860), s. 211— 
Complaint to Police—Subsequent complaint to Magis- 
trate—Report of Police that complaint 1$ false— 
Prosecution of complainant under s. 211, Penal Code, 
before disposal of complarnt to Magistrate, legality 


j The accused lodged an information of arson before 
the Police. The Police reported the charge laid by 
him to be false and asked for his prosecution under 
a. 211 of the Penal Code. Lhe accused filed a peti- 
tion before the Magistrate protesting* against the 
Police and requesting that the complaint laid by 
him may be proceedea with, but he was summcned 
by the Magistrate under s. 21] of the Penal Code and 
committed to the Sessions : : 

Held, that the petition fled by the accused before 
the Magistrate amounted to a complaint within „the 
meaning of s. 4 (h) of the Crimiwal krocedure Code 
Which had to be disposed of before an action against 
the accused could be taken under s. 211 of the Penal 
Code, and the commitment of the accused before 
tho disposal of the petition was consequently illegal. 
[e 213, col. 1.) . 

‘Muhammad Yassin v, Emperor (1), followed. 
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Provision of the Code of Griminal Procedure con- 
tained in s. 195 is imperative and it affects the 
jurisdiction of Courts to take cognizance of an 
offence under s. 211 except as set forth therein. [p. 
213, col. 1.] 


Application against an order of the Ses- 
sions Judge, Monghyr, dated the 21st Octo- 
ber, 1927, upholding that of the Sub Divi- 
sional Officer, Beguserai, dated the 3rd 
August, 1927. 


Mr. Nawal Kishore Prasad II, for the 
Petitioner. 

Sir Sultan Ahmad, Government Advocate, 
for the Crown. 


SUDGMENT.—This is an application 
by the petitioner to set aside an order of the 
Sessions Judge of Monghyr, dated the 21st 
October, 1927, and to quash his commit- 
ment to the Court of Sessions upon a charge 
under 8.211 of the Indian Penal Code, 

The petitioner had lodged an informa- 
tion of arson before the Police. The Police 
reported the charge laid by the petitioner 
to be false and asked for his prosecution 
under 8. 211 of the Indian Penal Code, 
This report was put up before the Magis- 
trate on the 18th July, 1927, on which 
date the Magistrate accepting the Police 
report summoned the petitioner under s. 
211 of the Code, fixing the 8rd of August, 
1927, for his appearance. In the meantime, 
on the 25th of July, 1927,the petitioner filed 
a complaint before the Magistrate protest- 
ing against the Police investigation and 
asserting that his case was true and pray- 
ing that the case against the accused 
charged by him be proceeded with. After 
a week the Magistrate passed a curious 
order upon this petition, l 

“The petitioner is already being pro- 
ceeded against under s. 211, Indian Penal 
Code. Keep this pending till the decision of 
the other case against the petitioner." 

The inquiry against the petitioner continu- 
ed, and on the 18th August, 1927, the 
Magistrate committed the petitioner to the 
Court of Sessions. 

On the zlst of October, 1927, the peti- 
tioner moved the Sessions Judge of 
Mongbyr to quash the commitment and 
to have his complaint of the 25th of July, 
legally disposed of. This was rejectca 
mainly upon the ground that the peti- 
tioner came tco late. The Sessions case was 
made over to the Assistant Sessions Judge 
fortrial. On the 2&th October the peti- 
tioner made an application to that Court 
for postponing hig trial until he moved thig 


o 
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Court. Accordingly, he has come up to 
this Oourt, 

lt has now beén settled by judicial deci- 
sions dating from the days of the Weekly 
Reporter up to the present time that a 
petition of the nature filed by the peti- 
tioner on the 25th of July is a complaint 
within the meaning of s. 4 (h) of the 
Oode of Oriminal Procedure and that must 
be disposed of in accordance with the law 
and procedure laid down in Chap. XVI 
of the Oode before an action against the 
complainant could be taken under s. 211 of 
the Indian Penal Code. Itis true that the 
Magistrate was competent to take cogniz- 
ance of the offence under s, 211 upon the 
Police report under s. 190 (b) of the Code of 
Oriminal Procedure and that it is not es- 
sential, though desirable, to give an oppor- 
tunity to the complainant to prove his 
case before him; but if the complainant 
aggrieved by the Police report files a peti- 
tion of protest and desires his case to be 
enquired into by the Magistrate he takes 
the case out of the hands of the Police and 
subjects himself to the Magistrate. In 
other words, the case ceases to relate to a 
Police proceeding, and it appertains to a 
proceeding before the Oourt. Thus, the 
complaint lodged before him would bring 
the case under s. 195 (1) (b) of the Code of 
Oriminal Procedure which requires com- 
plaint of the Court for the prosecution of 
the complainant in case his complaint is 
found to be false. That provision of the 
Oode of Criminal Procedure contained in 
8. 195 is imperative and it affects the 
jurisdiction of Courts to take cognizance 
of an offence under s. 211 except as set 
forth therein. 

Therefore, the complaint in this case 
not having been disposed of legally, the 
Magistrate ‘had no jurisdiction to take cog- 
nizance of the offence merely upon the 
Police report and he has consequently no 
jurisdiction — to* continue the enquiry 
against the petitioner and to commit him 
to the Court of Sessions. The whole pro- 
ceeding of the Magistrate including his 
ae of commitment is without jurisdic- 
ion. 

. I need not discuss the point in greater 
detail, inasmuch as the matter has been 
decided by a Division Bench of this Courts 
(Bucknill and Ross, JJ.) in the case of 
Muhammad Yassin v. Emperor (1), and I 

(1) 86 Ind. Cas. 825; 6 P. L. T. 457; A.I R. 1925 

Pat, 483; 4 Pat. 323; 26 Or. L. J. 889, 
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would adopt the reasons given in the deci- 
sion of Ross, J., in that case. There the 
conviction of the accused upon the ground 
such as in the present case was set aside, 

I would, therefore, differing from the 
view of the learned Sessions Judge, set 
aside in the present case the proceeding of 
the Magistrate and his order of commit- 
ment and would direct that the complaint 
of the petitioner, dated the 25th July, 1927, 
be disposed of in accordance with law. 

ALN. A, Commitment quashed, 





ALLAHABAD HIGH COURT, 
ORIMINAL Revision No. 275 or 1928, 
May 21, 1928. 
Present:—-Mr. Justice Dalal, 
MUNNA TEWARI AND OTHERS— 
APPLICANTS 


versus 
CHANDRABALI AND OTHERS—OPPOSITE 
. PARTIES. 

Criminal Procedure Code (Act V of 1898), ss. 188, 
189A (2)—Obstrüction to public right—Denial of such 
right—Duty of Magistrate to stay proceedings till 
decision by Civil Court—Conditions for initiation of 
proceedings under s. 138. 

In proceedings under s, 133 of the Criminal Pro- 
cedure Code when the defendant denies the 
existence ofa public right and the decision of the 
question becomes a difficult matter of law and fact, 
the proper procedure for a Magistrate to employ 
would be, under s. 139A (2) of the Code, tg stay 
proceedings until the matter of the existence of such 
right has been decided bya competent Civil Court. 
[p. 215, col. 1.] 

Abdul Wahid Khan v. Abdullah Khan (4), Bhagwan 
Das v. Emperor (5) and Manipur Dey v. Bidhu Bhusan 
Sarkar (6), referred to. 

In order that action may be taken under s. 133, 
Criminal Procedure Code, for the removal of an 
unlawful obstruction, tle way, river, or channel, 
where the unlawful obstruction is made, must be 
one of public vse and the obstruction must also be 
of that public use. [p. 214, col, 2.] 

In re Maharana Shri Jaswatsangji Fatesangji (2), 
followed. 

Bharosa Patak v. Emperor (1), distinguished, 

Criminal revision from an order of the 
Additional Sessions Judge, Basti, dated the 
3rd of March, 1928. 

Mr. Syed Muhammad Husain, 


Applicants. 
e Mr. Iqbal Ahmad, for the Opposite Parties, 


JUDGMENT.—This is an application 
for revision from an order passed by 
a Magistrate in the Basti District under 
s. 187 of the Oode of Oriminal Procedure 


for the 


directing that a certain bandh (a well 


` 


34 


' 4o prevent thé flow of water) be remov- 
ed. The Oourt adopted the correct pro- 
cedure by issuing a notice against the 
applicants to remove the bandh within 
& certain time specified in the order, 
or to appear and show cause against 
the same. When the applicants appeared, 
they denied the existence of any public 
right in the opposite party under s. 
139A, The Magistratethereupon recorded 
evidence. There was considerable reliable 
evidence in support of the denial of the 
right being a public right. The Magis- 
trate, however, found that there was no 
such evidence and proceeded as laid down 
in s. 137 of the Code of Criminal Pro- 
cedure. "The applicants, Munna Tewari and 
others, have, therefore, come in revision 
to this Court, because the Magistrate finally 
made the orders under s. 133 absolute 
under s. 137 of the Oode of Criminal 
Procedure. For the sake of convenience 
the persons who desired the removal of 
the bandh may be called Chandrabali's 
party, and the persons who built the 
bandh may be called Munna's party. There 
is a very large jhil (expanse of water) 
on Chandrabali's side in village Tal Bha- 
ranch alias Bakhra jhil, This village is 
on a higher level than the village of 
Ghurapali which belongs to Munna and 
others. The water flows down from the 
jhil by a channel to the river Rapti from 
village Tal Bharanch and village Ghura- 
pali*which adjoins Tal Bharaneh. Subse- 
quently the water passes through several 
villages before it reaches the river Rapti. 
.During the rains there is an expanse 
of water right up from the jhil to the 
Rapti, but in the dry season the water 
has to be prevented from flowing away, 
and Chandrabali’s party have by litiga- 
tion acquired a right to build a bandh 


to preserve the water of the jhil during: 


the dry season. Munna's party of the 
Ghurapali village did the same during 
the spring and collected water for their 
use in their village. In the winter and 
spring this year there had teen rain, 
so this stoppage of waterthrew the water 
back on the village of Ohandrabali, and 
it is alleged that it caused damage there 
Ohandrabali's party claimed that Munna 
had no right to build the bandh which 
he did to stop the water flowing on to 
the river Rapti, and that Ohandrabali 
and his party have aright to prevent 
all the villages between their village and 
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the Rapti from building a bandh, and 
thereby preventing the flow of water from 
Ohandrabali’s jhil to the Rapti, when 
Chandrabali has surplus water. This very 
statement of the case wil show that 
Chandrabali claimed a private right, and 
not a public one. Both the subordinate 
Courts have relied on a Single Judge 
cage of this Court, Bharosa Patak v. 
Emperor (1), in holding that the right 
claimed by Ohandrabali was a public 
right, because it affected a very large 
number of people. In that case, however, 
the learned Judgeobserved that the case 
was on the border line, He made re- 
ference to 8. 268 of the Indian Penal 
Code in which & public nuisance is de- 
fined as an act, or an illegal omission 
which causes any common injury, danger 
or nuisance to the public, or to the people 
in general who dwell or occupy property 
in the vicinity. The injury must .be to 
the people in general, and not to par- 
ticular people such as cultivators. In the 
present case the injury is not caused 
to people in general, whether they be 
cultivators or artisans, but only to a 
certain class of people who are agricul- 
turists in the village of Ohandrabali. 
As pointed out by a Bench of two Judges 
in In re Maharana Shri Jaswatsangji Fate- 
sangji (2) (by the Bombay High Court) 
not only the way, river or channel, where 
an unlawful obstruction is made, must 
be one of public use, but also the obstruc- 
tion must be of that public use. In 
the present case the channel is not a 
public river, but one passing through? 
particular villages, and of which the 
water is used by the agriculturists on 
both banks thereof. The obstruetion in 
any way cannot be considered publie, be- 
cause only the villagers of Ohandrabali's 
village allege that they were inj ured there- 
by, and there is no complaint by the 
general public. In a case similar to the 
present a Bench of this Court consider- 
ed the law on the subject in some de- 
tail. and came to the conclusion that a 
field whieh is on a lower level than the 
adjoining fields and over which the sur- 
plus water of these adjoining fields used 
to flow into a tank, even if it be de- 
scribed as a channel, is not such a 
channel as had been or could lawfully 


(1) 13 Ind. Cas. 999; 9 A, L. J. 355; 13 Cr. L. J. 183; 
34 A. 345. . 
(2) 22 B. 988; 11 Ind, Dec. (N. 8.) 1242, 
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‘be used by the publié; amd action cen- 
not be taken under s. 133 of the Code 
of Criminal Procedure for the removal 
of any unlawful obstruction from it [Jagar 
Nath Sahu v. Parmeshwar Narain (3). In 
a Bench ruling, Abdul Wahid Khan v. 
Abdullah Khan (4), the majority of Judges 
out of three were of opinion that the 
Magistrate has jurisdiction to take action 
under s, 133 of the Oode of Oriminal 
Procedure even where a bona fide claim 
of right is raised by the defendant, but 
when the question whetherthe right rest- 
ed in the publie is seriously disputed, 
and its decision becomes a difficult matter 
of mixed fact and law, the proper pro- 
cedure for a Magistrate to employ would 
be under s. 139A (2) to stay proceedings 
until the matter of the existence ofsuch 
right has been decided by a competent 
Qivil Oourt. in a cease before me in Oudh 
I drew the attention of Magistrates to 
the observations of Mr, Justice Daniels 
in another case that the existence of a 
genuine dispute as to title suitable for 
decision by the Civil Court is a sufficient 
ground for not making an order absolute 
under s. 137 of the Code of Oriminal 
Procedure [Bhagwan Das v. Emperor (5)1. 

It may be noticed that the provisions 
of s. 139A were enacted in 1923 to give 
effect to a Bench ruling of the Calcutta 
High Court [Manipur Dey v. Bidhu Bhusan 
Sarkar (6)). That case was a case of the ob- 
struction of a publie way, and the decision 
was that if the Magistrate finds that the 
claim of the defendant isa bona fide one to 
the effect that the right is a private 
&nd not a public one, the Magistrate should 
stay his hand and refer the parties to 
ihe Civil Court. In tbe present case there 
cannot be theslightest doubt that Munna's 
party is laying a bona fide claim to a 
' private right to raise a bandh for the 
preservation of water to irrigate their 
own fields. In fact Mr. Iqbal Ahmad, who 
appeared for thé opposite party, informed 
‘the Court that a suit for damages to the 
extent of Rs. 50,000 was being prepared 
for the damage caused to Ohandrabali’s 
party by the bandh being put up. Ob- 


(3) 23 Ind. Oas. 18l; 12 A. L.J: 248; 15 Or. L. J. 
"929: 36 A. 209. 

(4) T4 Ind. Oas.849; 91 A. L. J. 529; 45 A. 656; 24 
Cr. L. J, 817; A. I. R. 1924 All. 1. . 

(5) 73 Ind. Cas. 523; 9 O. & A. L. R. 35; A. I, R. 1923 
Oudh 152; 24 Or. L. J. 635. 

(6) 26 Ind. Cas. 146; 420, 158; 18 O. W, N. 1086; 15 
Or. L. J, 698, 
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viously then the dispüte is a pyrivatd 
one between Munna's partyand Chandra 
bali’s party, and should be decided by a 
Civil Court. As pointed out in the Calcutta 
ease and the case of this Court report- 
ed as Abdul Wahid Khan v. Abdullah 
Khan (4) the proper order for the Magis- 
trate to pass was one under s. 139A to 
stay proceedings until the matter of the 
existence of such right had been decid- 
ed by a competent Civil Oourt. I set 
aside the order of Mr Ram Bihari Sahi, 
Magistrate, dated 19th February, 1928, under 
s. 137 of the Gode of Criminal Procedure 
and substitute in its place an order under 
8. 139A. thatthe proceedings be stayed until 
the matter of the existence of the right 
of Munna’s party to build the bandh 
has been decided by a competent Civil 
Court. 


A. N.A Order set aside. 


ALLAHABAD HIGH COURT. 
OriminaL RgrERENOR No. 152 or 1928, 
March 22, 1928, 

Present:—Mr. Justice Sulaiman. 
OHURAMANI OHATURVEDI— 
—APPLIOANT 
versus 
EMPEROR-—ObrrosrrE Parry, 

Criminal Procedure Code (Act V of 1898), s. 165— 
Order refusing to grant copy of record made ty Police 
Officer— Revision. 

An order of a Magistrate under s. 165 (5), Criminal 
Procedure Oode, refusing to grant a copy of a record 
made by a Police Officer is notan extra judicial 
or an executive order but an order falling within 


the purview of s.435 of the Code and can be revised 
by the High Court. [p. 216, col. 1.] 


Criminal Reference submitted by the 
Sessions Judge, Mainpuri, as per his 
letter No, 132/111, dated the 16th February, 
1928. 

JUDGMENT.—This is a reference by 
the Sessions Judge of Mainpuri.from an 
order refusing to grant a copy under sub- 
s. (5) of s. 165 of the new Code of Criminal 
Procedure. The house of  Churamani 
Ohaturvedi was searched by a Sub-Inspec- 
tor of Police in connection with some 


< theft cases and the final report of the, 


Police was submitted, to the Sub-Divieional 
Magistrate, who accepted it. Next day 
Chaturvedi made an application to the 
Magistrate for being supplied with copies 
of any record made by the Sub-Inspector 
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under subes, (1) ox (3) of that section. The 

agistrate did not grant the application 
but ordered it tobe filed. The revision to 
the Sessions Judge was from this order, 
‘which amounted to a refusal to grant the 
application. The Magistrate in his expla- 
nation admits that there seems to have 
been some mistake on'his part or that of his 
yeader, which'he regretted, Possibly the 
application was misunderstood, as the 
Magistrate suggests. 

The right to apply for copies is now 
embodied in the section of the Code 
mentioned above. The order directing it 
to be filed was tantamount to refusing to 
grant the copies. Thie order cannot be 
treated as an extra judicial or executive 
order, when a statutory duty is cast upon 
the Magistrate to grant the application. 
The order was actually in disregard of 
the specific provisions of the law and was, 
therefore, illegal. 

Section 435 of the Code is very com- 
prehensive and gives power to the High 
Court to examine the record of any pro- 
ceeding before any inferior Criminal Court 
for the purpose of satisfying itselfas to 
the correctness, legality or propriety of 
any order recorded or passed and as to the 
regularity of any such proceeding, 

I am clearly of opinion that the order 
in question comes within the purview of 
8.435 and sitting on the revisional side I 
have power to set aside the order contrary 
to law. 

I afcordingly accept this reference and 
pet aside the order dated the 29th of 
September, 1927, and direct that the appli- 
cation be restored to its original number 
and disposed of according to law. 

A. N.A, Reference accepted, 


OUDH CHIEF COURT. 
CRIMINAL KEFERENOE No. 41 or 1927, 
December 17,1927, ° 
Present:—Sir Louis Stuart Kr., Chief 
Judge, and Mr. Justice Raza, 
ee Musammat RAM DULARI AND ANOTHER 
! —APPLIOANTS 
versus 
Mirza MUSHTAQ AHMAD AND OTHERS 
—OprositE Party. 
Criminal Procedure Code (Act V of 1898), ss. 201 
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(8), 208 (2)—Private prosecution —Duty of complainant 
to deposit travelling expenses and diet money of, wit 
nesses in advance. : 

A Magistrate has a right to reéuse to issue process 
for the attendance of witnesses ina case instituted 
on the complaint of a private person, unless the 
travelling expenses and diet money of such wit- 
nesses have been deposited by the complainant in 
advance, ! 

Oase reported by the Sessions Judge; 
Sitapur, by'his order dated the 26th Sep- 
tember, 1927. ; 

Mr. H. N. Misra, for the Applicants. | 

Mr. C. S. Zaman, for the Opposite- 
Party. 

Mr. H. K. Ghose, for the Orown. 


JUDGMENT.—The question which 
has been referred to us for decision by the 
learned Sessions Judge of Sitapur is 
whether a Magistrate has aright to refuse 
to issue process for the attendance of 
witnesses in & case instituted on the com- 
plaint of a private person, unless the 
travelling expenses and diet money of such 
witnesses have been deposited by the com- 
plainant in advance, We are here concerned 
only with a private prosecution. Itis clear 
to us that the provisions of s. 208 (3) of the 
Code of Criminal Procedure must be read 
subject to the provisions of s. 204 (8). If 
the complainant applies to the Magistrate 
to issue such process, unless he deems it 
unnecessary to do so for reasons to be 
recorded, an essential preliminary before 
the process is issued is the payment ofthe , 
fees. Under s. 20 of the Court Fees-Act ° 
(Act VII of 1870) a High Court makes rules 
8s to the fees chargeable for serving and 
executing processes issued by all Courts 
under its jurisdietion ineluding Oriminal 
Courts. In Oudhthe Chief Courtis the 
High Court for the purposes and the Chief 
Court has fixed the fees chargeable for the 
issue of such summonses, and has alse 
regulated the travelling expenses and diet 
money of the witnesses. There can be no 
doubt as to the fact that in a private prq- 
gecution the complainant ig under the legal 
obligation to pay the process-fees before 
such summonses are issued. The learned 
Sessions Judge would, however, distinguish 
the question of the payment in advance of 
travelling expenses and diet money. He has 
referred to the wording of s. 208 (3) of the 
Code of Criminal Procedure. His argument 
ts that as that section does not say that the 
Magistrate is not to issue process until the 
diet money and travelling expenses have 
been paid in advance, it must be taken that 
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he has no authority to order the diet money 
and the travelling expenses to be paid in 
&dvauce. But this ,provision has got to be 
read withthe other provisions of the Code. 
Inouropinion the payment in respect of diet 
money and travelling expenses fall under 
‘the head of ‘other fees payable'and the 
Court has a perfect right to insist upon 
those fees being paid in advance before the 
processes are issued, Section 544 of the 


` Code of Criminal Procedure provides that, ` 


ifthe Local Government makes rules upon 
the subject a Criminal Court may, if it 
thinks fit, order payment, on the part of 
Government, all reasonable expenses of any 
complainant or witness attending for the 
purposes of any inquiry, trial or other 
proceedings before such Court under the 
Code. We take thisto mean clearly that 
the general rule is thatin private presecu- 
tion the complainant must pay the reason- 
ableexpenses of the witnesses, although it 
is open to the Local Government to make 
rules which would permit, in certain cases, 
the liability to be transferred to the Crown, 
We, therefore, are of opinion that the 
Magistrate's order was a correct order and 
we return the papers tothe Sessions Judge 
so that they may be returned to the 
Magistrate. 


Ay Ne As Papers returned, 


CALCUTTA HIGH COURT. 
Orvin Rererenoz No. 7 or 1926. 
March 1, 1927. 
Present :—Mr. Justice Panton and 
Mr. Justice Mallik. 
EMPEROR—Pkroskcutor 


versus 
SATISH CHANDRA. SINGHA— 
Opposite Party. 

Legal Practitioners Act (XVIII of 1879), s. 14— 
Legal practitioner charged with act amounting to 
offence—Procedure — Enquiry — Witnesses, whether 
must be examined in presence of legal practitioner. 

Where-an allegation against a legal practitioner 
amounts toa charge ofaiding and abetting or con- 
spiring to commit a criminal offence, the correct 
procedure to be followed is that proceedings under 
the „Legal Practitioners Act should not be taken, but 
that, if it is thought necessary to take actien, it 
should be by way ofa criminal prosecution. [p. 218, 
col. 1. 

In m equiry against a legal practitioner under 
s. 14 of the Legal Practitioners Act the witnesses 
must be examined in the presence of the legal practi- 
tioner, [ibid.] ` 
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Reference, under s, 14 of the Legal Practi. 
tioners Act, made by the Munsif, Bishnupur. 

Babu Mrityunjay Chattopadhya, to oppose 
the Reference. ° 

JUDGMENT.—This is a Reference 
unders. 14 of the Legal Practitioners Act, 
made bythe Munsif of Bishnupur through the 
District Judge of Bankura. It yelatestothe 
alleged misconduct of Babu Satish Chandra 
Singha, a Pleader. What is reported against 
him is this, that he, accompanied by a clerk 
obtained from the officers of the Muneif's 
Oourt the record of a certain suit, on the 
pretext, apparently, of examining it. While 
the record was thus in his custody, either he 
or the clerk interpolated in the plaint the 
Bengali word "Katak" which had the effect 
of materially altering the sense of that docu- 
ment. Jt appears that the matter was re- 
ported to the Munsif by Babu Bhabanipat 
Banerji,a clerk in charge of the records, 
This was on the 24th August last. The 
learned Munsif thereupon investigated the 
matter, and he appears to have taken the 
statements of Bhabanipati, Sriram Maha- 
patra, aclerk, Abdul Ali Khan, a peon, and 
Satis Chandra Ohaudhari, a copyiat, who 
are said to have borne out the allegations 
against the Pleader. The learned Munsif 
then called upon the Pleader to show cause 
why his conduet should not be reported to 
this Court and fixed the 18th September for 
the hearing of the matter. On the appli- 
eation of the Pleader, the hearing was ad- 
journed till the 25th September and on that 
date he put ina petition asserting his in- 
nocence. The hearing was then adjourned 
to the 20th November and then again to the 
22nd November, on which date one Makhan 
Pramanik was examined. "Thereafter the 
learned Munsif made the report upon which 
these proceedings are founded, The Crown 
is unrepresented. 

Several points have been taken on behalf 
of the Pleader. In the first place, it is point- 
ed out that the misconduct alleged against 
him is of a kind which would render him 
liable to criminal prosecution. That ap- 
pears to be the case, ior what is so alleged is 
that he ccmmitted forgery witbin the de- 
finition of that word in the Indian Penal 
Code or conspired to commit that offence. 
That being so, the decision of this Court 
founded upon earlier decisions of a similar 
‘character, in Emperor v. Rajendra Kumar 
Duta (1), is relevant. It was there pointed 


(1) 94 Ind. Cas. 893; $0 C. W. N. 186; A, 
Cal. 502; 27 Cr. L. J. 701, N. 186; A. I R. 1926 
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. out that in a case where what was alleged 
against Pleaders amounts to 8 charge of 
aiding and abetting or conspiring to com- 
mit a criminal offence, the correct procedure 
to be followed is that proceedings under 
the Legal Practitioners Act should not be 
“taken, but that, if it was thought necessary 
to take action, it should be by way of a 
criminal prosecution. In view of that 
decision, we are of opinion that these pro- 
ceedings should not have been taken and 
must fail. It is unnecessary, therefore, for 
us to go into tbe other points urged, but 
possibly itis better that we should do so. 
The second point is that the procedure 
adopted by the Munsif was in contravention 
of the provisions of s. 14 of the Legal 
Practitioners Act. It has been urged that 
he was wrong in recording the evidence of 
those clerks and the peon, before framing 
his charge against the Pleader. We do not 
see any substance in this objection. But the 
substantial defect in the procedure adopted 
is that the evidence of these persons was not 
received and recorded as required by s. 14 
upon the dateon which the enquiry was held. 
In other words, they were not examined as 
witnesses in the presence of the Pleader. 
As I have pointed out, the only person 
who was examined was Makhan Pramanik. 
Nevertheless, the learned Munsif formed 
his opinion to a very considerable extent 
‘upon the statements made to him by the 
clerks and the peons inthe absence of the 
Plegader. . : 
he third objection taken is that, putting 
aside the evidence of these persons which 
should not be used against tbe Pleader, 
there remains only the statement of Makhan 
Pramanik, who, if theoffence was committed, 
was obviously an accomplice in its com- 
mission upon whose unsupported testimony 
the charge could not be established. 
For these reasons we are of opinion that 
this Reference must be rejected. 
Z. K. Reference rejected. 
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OUDH CHIEF COURT. 
CuimiNAL ÁPPEAL No. 497 or 1927. 
November ‘3, 1927. 
Present :—Sir Louis Stuart, KT., Chief ' 


Judge. 
JAGANNATH-—AGOUSED—ÀAPPELLANT 
versus j 
EMPEROR-—Cow?LAINANT—RESPONDENT, 
Penal Code (Act XLV of 1860), s. 4836—Conviction 
for mischief—Sentence of slogging, legality of. : 
Where a man is charged and convicted under 
8. 436, Penal Code, a sentence of flogging passed on 
him is not justified and legal. [p. 220, col. 2.] 
Appeal from the Assistant Sessions Judge, 
Partabgarh, dated the 4th October, 1927. 
Dr. J. N. Misra, Messrs, Ali Zaheer and 
Ruknuddin, for the Appellant. . 
Mr. H. K. Ghose, Government Pleader, for 
the Crown, 


JUDGMENT.—The circumstances of 
the case, out of which this appeal arises, 
are these. There can be: nodoubt as to 
the fact that on the night of 30th of April, 
1927, two separate houses in the village of 
Rendi Garapur went on fire. The result 
of the fire was that both houses were re- 
duced practically to ashes and that two 
little girls were burnt to death. One 
house at that time was occupied by a 
Ohamar woman called Bipti and the other 
was occupied by a Ohamar woman called 
Soniya. The two children, who were burnt 
to death, were Soniya’s children. They 
died in Soniya's house. Both Bipti and 
Soniya are married women. Their husbands 
did not happen to be in the village on 
the night in question. This village is 
some four miles distant from the Patti 
Police Station in Partabgarh District. At 
8 a.m. next morning on the Ist of May, 
Kallu chaukidar of the adjoining village of 
Manjhagawan appeared at the Patti Police 
Station. According to Sub-Inspector Alim 
Uddin, officer in charge of the Patti Police 
Station, Sub-Inspector Suraj Prasad Sjngh 
second officer incharge of the Patti Police 
Btation, Head Constable Shatiq Ahmad of 
the same Police Station and Naib Tahsildar 
called Mahbub Alam, Kallu dictated a 
report which Shafiq Ahmad took down to the 
effect that there had been a firein Rendi 
Garapur and thattwo children had been 
burnt to death. He stated that the fire 
had arisen from accidental causes. Sub- 
Inspector Suraj Prasad Singh proceeded 
to the village at once to investigate the 
circumstances. It was, of course, the duty. 
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. 6f some officer to go to the village to inves- 
tigate deapas of this nature and see whe- 
.thec they were or. were not accidental, He 
‘arrived atthe village inthe course of the 
day and did not return to the Police Sta- 
tioa till the 3rd of May, 1927. On the 
4th of May, 1927, the two women Bipti 
.Bnd Soniya presented themselves at Par- 
tabgarh, which is sixteen miles away from 
their village, and there they filed a peti- 
tion beforethe District Magistrate which 
contained: allegation that the fire was not 
. &ecidental but that it was the work of a 
man named Jagannath.Brahman, who was 
on the worst of terms with the two women, 
They continued that they had sent a written 
report tothe Patti Police Station stating 
that Jagannath was guilty of arson and 
of murder, and thatthe second officer had 
arrived, but had forbidden them to make 
any complaint, threatening them with the 
.most dire consequences if, they did so. 
"They said, being hopeless of obtaining 
justice through the ordinary channels, they 
“bad come to make a complaint direct to 
the District Magistrate, and to ask that he 
whould take up the investigation of their 
.ease personally. The District Magistrate 


“upon this petition directed an independent. 


inquiry, as a result of which Jagannath has 
been committed to Sessions, and tried and 
convicted on a charge under s. 436 of the 
Indian Penal Code of having committed 
mischief by fire intending to cause or 
knowing it to be likely that he would 
thereby destroy a house, He appeals. His 
appeal is now before me, The evidence 
.has presented a considerable amount of 
difficulty. At the outset, I wish to express 
my appreciation of the admirable manner 
in which the learned Assistant Sessions 
Judge has handled the evidence in this 
ease. There can hardly be greater conflict 
of evidence than is displayed here. On 
one side these two Ohamaria women, cor- 
rokorated by Dargahi Chamar and Bechai, 
.have given evidence which, if believed, is 
absolutely sufficient to establish the guilt 
‘of the appellant. This evidence is corro- 
borated by Phalli Ahir. Bhola Barhai, 
Abdul Majid, Ram Narain Singh Thakur 
Headman of the village, Alla Bakhsh, Ram 
Saran Singh Thakur and Kallu chaukidar. 
Al! the inhabitants of this village, who 


have been called as witnesses in the case, ` 


have supported the case for the prosecu- 
tion. Not a single witness has been 
called by the defence from this village to 
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establish the contrary story. But we have 
the remarkable fact that Sub-Inspector 


-Alim Uddin, Sub-Inspector Suraj Prasad 


Singh, Head Constable Shafiq Ahmad and 
a Naib Tahsildar of thename of Mahbub 
Alam have given evidence which, if believ- 


.ed, would show thatthe story told by tho 


prosecution witnesses is a tissue of lies 
that the fire was the result of an acci 
dent, and that there has been a wicked 
attempt to implicate an innocent man on 
an unfounded charge. Such is the evi- 
dence on either side. It isimpossible to 
reconcile it. Either the witnesses for the 
prosecution are telling the truth, in which 
case the witnesses for the defence are not 
telling the truth, or the defence witnesses 
are truthful, and the prosecution witnesses 
are lying. There is no way outofit. One 
view or the other must be taken, The 
learned Assistant Sessions Judgebas taken 
the view, that the prosecution witnesses 
are telling the truth, and has not shrunk 
from the consequence of taking that view 
that is to say, he has stated that he does 
not believe the evidence for the defence 
witnesses.He has tried the case with a 
great deal of care. He has applied hig 
mind intelligently to the evidence of the 
witnesses. I have been taken through the 
statement of every single witness, and 
through all the necessary documents, [ 
have had the advantage of having heard 
the arguments ofa competent Counsel, who 
has appeared for the appellant, and b am 
very glad thatI have had that advantage 
as the case is by no means an easy one 
On examining the evidence I find that 
there is aring cf truth and sincerity about 
the evidence of the prosecution Witnesses 
I find that they have not been shaken in 
cross-examination. The evidence of the 
defence witnesses does not read to me at 
all well Apart from anything else one 
cannot fail to be impressed by the fact that 
these Chamar women refused to be Satisfied 
with what the Police were doing, anti in the 
month of May, when travelling is not very 
pleasant, they made their way sixteen mileg 
to Partabgarh in order to present their case 
to the District Magistrate himself. The 


learned Counsel for the appellant has been 


unable to explain satisfactorily to 

if the story, as told by the Pokies, ds um 
that the fire was reported to be the result 
of an accident and was always considered 
by every body tbe result of an accident 
these two women should have gone out of 
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their way to lodge. a prosecution founded 
upon an absolute false statement that the 
houses had been set fire to deliberately. Al- 
though itis a fact that the appellant Jagan- 
nath and these women were on the worst 
of terms, that circumstance would afford 
hardly sufficient capse in itself for convert- 
ing an incident of an accidental fire, which 
was known to be on accidental fire by every 
person in the village, intoa false story of a 
crime. Further the learned Counsel has 
been absolutely unable to explain to me 
why these two Ohamar women should have 
received the support of practically all the 
villagers including Musalmans and inelud- 
ing the Headman of the village, who all put 
up the same story, thatthe fire was the work 
of à man and that the man in question was 
Jagannath. It has been suggested that 
Jagannath owes this false case, not to the 
two women, but to the malice of the 
Manager of the Amargarh Estate. Upon 
this point it is sufficient to say that there 
is not a shred of evidence which can 
justify the conclusion that the Manager 
of the Amargarh Estate, or anybody con- 
nected with its management, has had any- 
thing whateverto do with this ease. That 
story is based upon the unsupported state- 
ment of the appellant himself. Iam alive 
to the fact, which was pointed out by 
the learned Counselfor the appellant, that 
in order to explain the action of the Police 
in this matter it must be assumed that 
before Kallu the chaukidar arrived at the 
Patti Poliee Station some person got there 
first who succeeded in securing Police 
support for Jagannath. Some such conclu- 
sion is praetically inevitable, but I fail to 
understand whyit should not be made. 
It was not necessary for the prosecution 
to establish this link by direct evidence. 
and it was absolutely impossible for direct 
evidence to be brought on such a point. 
But the facts remain. According te these 
witnesses Jagannath was seen actually 
setting fireto these houses. Notbiog was 
done that night, because Soniya was pro- 
strated with grief owing to the death of 
her twolittle girls, but next morning Kallu 
was sent to the Police Station with a 
report complaining against Jagannath 
. whieh had been written out by Abdtl 


Majid. Kallu swears that he took this, 


report and handed it to the Police. The 
Police says that he did nothing of the kind, 
and that he dictated a perfectly different 
story. Kallu says that he was made to put 
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his thumb-impression on a piece of blank 
piper and he did not know what the 
Police wrote over it. Next Sub-Inspector 
Suraj Prasad Singh goes to the village.” 
There, according to the whole of the village 
people, he upbraided Abdul Majid. He, 
upbraided the Headman. He asked them 
how they dared make afalse report threaten- 
ing that he would get theminto trouble 
and burnt thereport which Abdul Majid 
had written before their eyes. He is then 
said to have made Abdul Majid write a 
report stating that the whole affair was an 
accident and that the two women were made 
to affix their thumb-impressions on that 
report. Nosuch report hasbeen produced by 
the Police now; but after the two women had 
gone tothe District Magistrate it would have 
been obviously foolish to have preduced 
that report. The best thing in the circum- 
stances was to keep any written report gup- 
posed to have been signed by the two 
women out of the way. Then follows the 
inquest report. The inquest report has been 
produced which states that the house was 
burnt by accident; but those persons who 
were supposed to have signed the report 
have appeared in Court and deposed that 
their thumb-impressions were taken on a 
blank paperand that the Sub-Inspector wrote 
When the Police 
had taken such an extraordinary action 
as this and when they are proved to have 
behaved in this outrageous manner, it can 
only be assumed that the man who wished 
to escape as aresult of their protectión 
had approached them first and had made 
it worth their while to protect him. That 
is the only conclusion which a reasonable 
man could draw from these facts. I have 
to note thatthe learned Assistant Sessions 
Judge has added, as a punishment to 
Jagannath, a punishment which the law 
does not allow. He has sentenced him to 
thirty stripes in addition to a sentence of 
five years’ rigorous imprisonment and a 
fine The sentence is of course amended 
by the setting aside of the order directing 
him tobe flogged This in no way de- 
tracts from the excellenee of the trial and 
the judgment. I have been unable to 
understand. why Jagannath was not put 
on his trial for murder, But he has not 
been put on his trial for murder and I do 
not see how he can be put on his trial now. 
Further the sentence of five yearsis a very 
mild sentence considering what the man did. 
But again as the case was handed over for 
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trial to an Assistagt Sessions Judge, who 
has only authority to pass a sentence of 
seven years’ imprisonment, it seems to me 
unnecessary to take action here. I find, how- 
ever that the learned Assistant Sessions 
Judge has been absolutely right in his con- 
clusion that the evidence for the prosecution 
is true and that the evidence for the defence 
is false. I trust that there will be asearch- 
ing departmental investigation both into 
the conduct of the Police Officers and of the 
“Naib Tahsildar. Jagannath has been rightly 
convicted, I uphold the sentence with the 
exception already made that the sentence 
of flogging is set aside. 
G. H. Sentence modified, 
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LAHORE HIGH COURT. 
ORIMINAL MISCELLANEOUS PETITION 
No. 147 oF 1927. 

April 3, 1928. 
Present:—Mr. Justice Fforde and 
Mr. Justice Agha Haidar. 
RAJU AND ANOTHER—ACOUSED— 
PETITIONERS 
versus 


EMPEROR-— RESPONDENT. 

Criminal Procedure Code (Act V of 1808), aa 
amended by Act (XVIII of 1928), s. 561-A, effect of 
—Inherent powers of Ligh Court defined—High 
Court's inherent power to alter or review judgment in 
criminal cases. 

There isno inherent power in the High Court to 
alter or review its own judgment in a criminal 
case once it has been pronounced and signed, except 
in cases where it was passed without jurisdiction or in 
default of appearance without an adjudication on the 
merits, and s. 561-A, Criminal Procedure Code, has 
made no change in the law. All that s 561-A, Criminal 
Progedure Code, does, is to declare that such inherent 
pue as the High Court may possess have not 

een taken away or abridged by any of the pro- 
visions ofthe Code of Criminal Procedure. It does 
not confer any new powers but merely declares that 
such inherent powers as the Court may possess 
shall not be deemed to be limited or affected by 
anything contained in the Code. [p, 222, col. 1.] 

Mathra Das v. Emperor (1), dissented from. 

The concluding words of s, 561-A, Criminal Pro- 
feadure Code, "or otherwise to secure the ends of 
justice", can only mean that such other inherent 

ower as the Court possesses is likewise preserved, 
The High Court is not given nor did it ever possess 
any unrestricted and undefined power to make any 
order which it might please to consider wasin the 
interest of justice, [p. 222, col. 2; p. 223, col, 1.] 


Petition for a review and re-consideration 
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of the order of Mr. Justice Agha i 
passed on 8th February, 1927. = aus 

Sardar Mahtab Singh, for the Petitioners, 

Mr. C. H. Carden Noad, Government 
Advocate, for the Respondent. 

Fforde, J.— PRAES ii 
: orde, J.—tThis is a petition pur - 
ing to be brought under the a a Nge 
8. 561-A of the Code of Criminal Proced ure 
for review of an order of my brother Agha 
Haidar made on the 8th February, 1927 
rejecting an application in revision pre- 
sented by the petitioners in which they 
asked to have their convictions altered and 
their sentences reduced. The facts of the 
case are shortly these:— 

The petitioners, Raju and Sadan and 
three other persons, Waryami, Taju and 
Mohammad Bakhsh, were convicted by the 
trial Magistrate under the provisions of 
s. 457 of the Indian Penal Code and were 
senteneed to various terms of imprisonment 
and fines, They appealed to the Sessions 
Judge and their appeals were rejected on 
the 15th January, 1927. Two of the convicts 
namely, the present petitioners, Raju and 
Sadan, then applied to the High Oourt in 
revision against’ their convictions and 
sentences, The application was rejected by 
my brother Agha Haidar, J., by the above 
nai order of the 8th February, 


Two of the other convicts, Waryami end 
Taju, likewise applied at a later date, to the 
High Court in revision. Their application 
came before Zafar Ali, J., on the 10th June 
1927, and their petitions were accepted to 
the extent that their fines were reduced 
The remaining convict, Mohammad Bakhsh. 
has not moved this Court, The petitioners 
Raju and Sadan, again came up to tbis 
Court asking my brother Agha Haidar, J. 
to re-consider his decision of the ' 8th 
February, and the first question which my 
learned brother had to decide was whether 
he had power to re-consider a decision in 
which judgment had been pronounced and 
signed. A8 my brother Agha Haidar J 
was not satisfied that he had power to 
entertain the application he admitted it for 
the purpose of having that question argued, 
The case having come up for argument the 

*attention of my brother was drawn to a case 
reported in one of the unauthorised reports 
Methra Das v. Emperor (1) in which 
Broadway, J., held thats, 661-A of the Code 


(1) 99 Ind. Oas, 1039; 9 Lah, 42 ; 
23; A. I. R. 1927 Leh, 139, L,J.48 28 Or Lu 
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0f Criminal Procedure wa8 not in any way 
limited or'governed by s. 369 of that Code, 
and that he had power to re-consider the 
question of sentence after he had already 
rejected an application in revision in that 
behalf. ý 

Itis urged on behalf of the petitioners 
thatthe High Court has inherent power to 
make any orderit may think fit tosecure 
the ends of justice, and that this power was 
expressly conferred by s. 561-A of the Code 
of Oriminal Procedure. This section was 
added to the Code by the Code of Criminal 
Procedure (Amendment) Act (XVIII of 1923), 
and reads as follows: — 

“Nothing in this Code shall be deemed to 
limit or affect the inherent power of the 
High Court to make such orders as may be 
necessary to give affect to any order under 
this Code, or to prevent abuse of the process 
of any Court er otherwise to secure the ends 
of justice." 

Tt seems to me clear that all that this 
section does, is to declare that such inherent 
powers as the High Oourt may possess have 
not been taken away or abridged by any 
of the provisions of the Oode of Criminal 
Procedure. It does not confer any new 
powers, but merely declares that such 
inherent powers asthe Court may possess 
Shall not be deemed to belimited or affected 
by anything contained in the Code. There 
is no conflict between that section and 
s. 369, The later section provides that: 

"Save as otherwise provided by the Code 
of Criminal Procedure or by any other law 
for the time being in force or, in the case of 
& High Court established by Royal Oharter, 
by the Letters Patentof such High Court, 
no Court when it has signed its judgment, 
shall alter or review the same, except to 
correct a clerical error.” 

This does not affect any powers inherent 
in the Court, as there never has been an 
inherent power in the High Court to alter 
or review its own judgment ina criminal 

‘ease once it has been pronounced and 
sigaed except in cases where it Was passed 
without jurisdiction or in default of appear- 
ance without an adjudication on the merits. 
With this view all the Courts in India are, 
in accord, and it is not disputed that this 
was the law prior to the addition ofs. 561-A 
to the Code of Oriminal Procedure by the 
Act of 1923. Mr. Mahtab Singh contends 
shat the introduction of this section has 
altered the law and given to the High Court 

` power todo something which it could nof 
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do before. As I have already pointed out 
this is not the case. The instances of 
inherent powers possessed by the High 
Court given in s. 561-A, namely, to make 
such orders as may be necessary to give 
effect to its decisions, or to prevent an abuse 
of the process of any Oourt, have always 
been assumed by Courts of Record. 
The first class of cases comes under the 
well-established principle that whenever 
anything is required to be done by law, and 
it is found impossible to do that thing 
unless something not authorised in express 
terms be also done, then that something also 
will be supplied by necessary intendment. 
This is a principle ofthe Common Law 
embodied in the maxim quando lex aliquid 
alicui concedit, concedere videtur id sine quo 
-res ipsa esse non potest. An example of the 
application of this principle isto be found 
in Jogendra Chandra Sen v. Wazidunnissa 
Khatun (2) in which it was held that when 
a Court has made anorder which it has 
jurisdiction to make, and there is no 
provision in the Civil Procedure Code which 
applies directly to the case, there is inherent 
power in the Oourt to have that order 
carried into effect, l 
As an instance of the exercise of the 
inherent power of the Court to prevent an 
abuse of its process, I may refer to 
Stephenson v. Garnett (3) where the Court 
of Appeal stayed as frivolous and vexatious 
and an abuse of the process of the Court an 
action in the High Court which raised a 
question already decided by the Court of 
competent jurisdiction. The Lords Justices 
took care to observe that they did not rest. 
their decision upon the ground that the 
matter was res judicata but upon the 
principle that it would be an abuse of the 
process of the Court to allow a suitor to 
litigate over again the same question 
which hasjbeen already decided against him. 
This principle is, by s. 661-A of the Code 
of Oriminal Procedure, deemed to apply 
in criminal matters and as an example of 
the application of this rule, I have no 
doubt that the High Court would, in the 
exercise of its inherent jurisdiction, reject 
an application for the transfer of a criminad 
case, where such an application based upon 
“the same facts had already been refused. 
The concluding words ofthe section “or 
otherwise to secure the ends of justice", 
(2) 34 O. 860; 11 O, W. N, 856 


8 
(3) (1898) 1 Q. B, 667; 67 L. J. Q, B, 442; 78 L, 
371; 46 W, R 410, | kan 
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can only mean that such other inherent 
power as the Oourt possesses is likewise 
preserved. The High Court is not given 
nor did it ever possess, an unrestricted 
and undefined power to make any order 
which, it might please to consider, was in 
the interest of justice. Itsinherent powers 
are much controlled by principle and pre- 
cedent as are its express powers by Statute. 

For these reasons I think that the 
order passed by my learned brother in 
revision cannot now be reviewed and I 
would aecordingly dismiss the petition. 

Imay add that I have consulted my 
brother Broadway, J., who haseonsidered 
the matter further since his decision in 
Mathra Das v. Emperor (1) and he has 
authorised me to say that he is not satis- 
fied with his judgment in that case and 
is inclined tothe view which I have just 
expressed, ' 

Agha Haidar, J.—I entirely agree. 

B. L. Petition dismissed. 


ALLAHABAD HIGH COURT. 
ORIMINAL MriscELLANEOUS No. 127 or 1928, 
May 25, 1928. 

Present:—Mr. Justice Dalal. 
WALIDAD KHAN-—ACOUSED— ÁPPLIOANT 


versus 
EMPEROR rerouce SUKHA— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1808), s. 526 (8) 
—Transfer of case—Duty of Magistrate to adjourn 
on notification of intention to apply for transfer — 
Refusal to adjourn—Transfer. 

Flagrant disobedience of the statutory mandate 
contained in cl. (8) of s. 526 of the Code of Criminal 
Procedure, that a Magistrate shall adjourn a case 
if the accused notifies his intention to make an 
application for transfer under the section, is suffi- 
cient to entitle the accused to obtain a transfer of 
the case. . TU 

Criminal miscellaneous application for 
transfer, : 

Messrs. M. A. Aziz and S. N. Verma, for 
the Applicant. "v 

Mr. Uma Shankar Bajpai, Government 
Advoeate, for the Opposite Party, 

JUDGMENT.—I have informed the 
learned Government Advocate that I am 
deternined to enforce the mandatory 
provisions of a Statute, and shall transfer 
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the hearing of a case from any Magistrate 
who appears to disobey astatutory mandate, 
In the present case there was an application 
for transfer put: in before the District 
Magistrate who dismissed it on 20th April, 
1928. Onthe 23rd April theapplicant appli- 
ed tothe Deputy Magistrate for postpone- 
mentin orderto move this Court for transfer. 
The Deputy Magistrate had the temerity 
to refuse this applieation. This flagrant 
disobedience cf a statutory mandate is 
sufficient, in my opinion, to entitle the 
applicant to obtain a transfer ofthe case 
from this Magistrate. There can be no 
doubt whatsoever as to the interpretation 
of cl. (8) of s. 526: “If, in the course of 


case...... the Court shall adjourn the case 


thereon." I 
regret to notice that in the present case 
the Magistrate has submitted an explana- 
tion which I consider to be a prevarication 
instead of an apology. He says that 
“time was not granted because the com- 
plainant has had sufficient time and also 
because he was to get further time even 
without the sanctioning of his last mention- 
ed application.” The applicant had mot 
sufficient time because his application was 
dismissed by the District Magistrate on 
20th April and in three days hecould not 
come here allthe way from Bulandshahr 
and obtain an order of transfer. By reason 
ofthis disobedience to a definite direction 
of law I direct thet thb proceedings shall 
be transferred to the  Oourt of some 
Magistrate other than thatof Babu Man 
Mohan Dayal. The District Magistrate is 
requested to transfer the case for hearing 
to some other Magistrate having jurisdic- 
tion. The proceedings shall start again 
oe the point where they had been broken 
of. 


AN A Application allowed, 
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LAHORE HIGH COURT. 
CRIMINAL Revision Oase No. 46 or 1928. 
April 20, 1928. 

Present:—Sir Shadi Lal, Kr., Chief Justice. 
. HASSÜ—PzrITIONER 

versus 

ISHAR SINGH—Accusep— RASPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 4380— 
Acquittal—District Magistrate's power to move High 
Court for setting aside order of acquittal. 

A District Magistrate has no power to move the 
High Oourt to set aside an order of acquittal on 
revision. 

Case reported by the District Magistrate, 
Montgomery, with his No. 9800 of 20th 


December, 1927. 


REPORT.—This is a case under 
8. 161 against Ishar Singh, Head Constable. 
I sent for the file under s. 435, Criminal 
Procedure Code. I sent for the accused 
Ishar Singh through the Superintendent of 
Police. Ishar Singh replied that he could 
not attend as certain circumstances did not 
allow him to leave his post. I consider, how- 
ever, that he could have come, if he had 
wished. He has been given an opportun- 
ity to attend. I, therefore, proceed with- 
out him, The prosecution story is that 
Ishar Singh went to a village to investigate 
a case.- He arrested one Hassu on suspicion, 
and finally said he would release him 
oneeceiving his hag of Rs, 15. The Rs. 15 
was paid and Hassu was released. There 
are a number of witnesses, who say they 
were present at the time, and others who 
say they were present a few days later, 
when the Superintendent of Police was on 
tour and Hassu went to complain to him. 
Ishar Singh is said to have told Hassu 
not to report the matter on which condi- 
tion he would return the Rs. 15. The 
witnesses include a Zaildar, snd one or 
more Lambardars, The case was first heard 
by Diwan- Khan Chand, who framed a 
charge and heard some of the re-cross- 
examination. He was then transferred and 
the case went to Sayad Qasim Ali Shah. 
The accused asked for a de novo trial. The 
file then shows that Hassu appeared and 

‘told the Court that he could not proceed 
with the case 8 his witnesses would 
no longer support him. The Magistrate 
then accepted 2 withdrawal of the case 
and acquitted the accused. It is clear that 
auch a withdrawal is illegal and that the 
Magistrate could not pass orders without 
deciding on the merits of the case, Tho 
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prosecution witnesses should. clearly have 
been summoned if they contradicted their 
former statements, they would have been 
liable for perjury for either the one state- 
ment or the other. In cases of this sort 
where a public official is aceused of cor- 
ruption and a charge has been framed 
against him, it is very desirable that a 
proper decision should be reached on the 
merils of the case. I, therefore, consider 
that the case is of sufficient importance 
to send up on revision. I accordingly send 
the file to the High Court for orders with 
the recommendation that a re-trial -be or- 
dered. 

Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 


ORDER,—The learned Counsel for the 
Orown &dmits that, though the order of 
the trial Magistrate is open to objection, 
the Distriet Magistrate cannot ask this 
Court to set it aside on revision, as the 
order in question amounts to an acquit- 
tal, and the Local Government is compe- 
tent to prefer an appeal against acquit- 
tal. Accordingly, I decline to accept the 
recommendation made by the District 
Magistrate. 


A. N. A. Record returned, ` 


110 I. 0. 1928 
PRIVY COUNCIL. 
APPEAL From Tat Lanore Hies Couer, 
November 11, 1926. 
Present:—Viscount Haldane, Lord 
Sumner and Lord Sinha. 
MUKAND SINGH AND OTHERS— 
ACousED—PATITIONERS 
versus 


EMPEROR RESPONDENT. 
` Criminal Procedure Code (Act V of 1898), s. 284— 
Penal Code(Act XLV of 1860), s. 120B—Misjoinder 
of charges—Joint trial for conspiracy and several 
murders and other offences committed in pursuance 
thereof, legality of. 

Five persons were charged with twenty-two others 
on eight charges. The main charge was one under s, 
120B of the Penal Code, of criminal conspiracy. The 
other charges related to various incidents and offences 
committed in pursuance of that conspiracy includ- 
` ing seven murders, two attempted murders, four of 
robbery, two of grievous hurt, and eleven of dacoity. 
The pstitioners were found guilty of three murders 
specified in one of the charges and sentenced to death. 
The High Court upheld the conviction holding that 
there was no misjoinder. The petitioners applied for 
special leave to appeal to the Privy Council contend- 
ing that there was misjoinder of chargés and that the 
trial was consequently illegal. Their Lordships dis- 
missed the petition, 

Petition for specialleave to appeal from 
convictions and sentences of death confirmed 
by the High Court (Broadway and Zafar Ali, 
JJ.) dated the 25th June, 1926. 

Messrs. De Gruyther, K. C., and Wallach, 
for the Petitioners. 

Messrs. Dunne, K.O., and Kenworthy Brown, 
for the Crown, 

REPORT,—The five petitioners were 
charged along with 22 others under the 
‘following charges, namely, . 

'(1) that between January, 1922, and Sep- 
tember, 1924, they jointly and severally 
agreed with one another and with some or 
all of other persons named in a schedule 
at cert&in specified places to (a) import 
&nd possess arms and ammunition, (b) to 
commit and attempt to commit murder, (c) 
to cause grievous hurt, and(d) to commit 
robbery and dacoity—offences punishable 
under the Indian Arms Act and the Indian 
Penal Oode—with death, transportation or 
rigorous imprisonment for 2 years or more 
and thereby committed an offencé punishable 
under ss. 120B and 109 of the Penal Oode; 

(2) that they in conspiracy with the 
Other persons (a) go about armed without 
a license in contravention of the provisions 
of the Arms Act, (b) had in their possession 
or control fire-arms and ammunition, and 
thereby committed offences punishable under 
Bs, 19 and 20of the Arms Act read with 
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ss. 120B,1109, 114, 115, 116 of the Penal Code; 

(3) that they, in conspiracy with the said 
persons and in pursuance of the said 
conspiracy committed murders and, inter 
alia, caused the death of 7 persons between 
March, 1923, and April,.1924, and thereby 
committed offences punishable-under e, 302 
read with ss.120B, 108, 114,115 and 116 
of the Penal Code. 

The petitioners were further charged 
that they in conspiracy with the other pera 
sons committed certain specified robberies, 
caused grievous hurt to certain persors 
and committed certain acts of dacoity, 
between February, 1923, and February, 1924, 
and committed three specified acts of 
dacoity between March, 1923, and April, 
1924, in which there were murders. 

The petitioners were tried together with 
the other 22 persons on all the above 
charges by the Additional Sessions Judge 
at Lahore and were found guilty under 
charge (3) of having committed 3 murders 
and were sentenced to death. 

The High Court of Lahore upheld tha 
convictions and sentences holding that 
there was no misjoinder of charges as 
charges other than the first merely related 
to offences committed in pursuance of tha 
conspiracy mentioned in the first charge”, 

The petitioners prayed for special leave 
to appeal to the Privy Council. 

It was contended on their behalf that the 
joint trial for all these charges was illegal 
having regard to the decision in Subrahe 
mania Ayyar v. King-Hmperor (1). The 
Crown replied that that decision wag 
distinguishable since s. 120B of the Penal 
Code was added only after that decision. 

Viscount Haldane.—who delivered 
the judgment of their Lordships said that 
the petition must be dismissed, 

A. N. A. Petition dismissed, 

Solicitors for the Petitioners:—Mesers, T. 
L. Wilson & Co. 

Solicitors for the Respondent: Solicitor, 
India Office. | < — < 
“Lhe material portion of the judgment of 

the Lahore High Court (Broadway and Zafar 
Ali, JJ.) dated the 25th June, 1926, is 
given below :— 

"This (Appeal No. 411) and the connected 
Appeals Nos. 412, 413, 414, 415, 416, 417, 418, 
419, 420, 421,422, 459, 474, 475, 416, 497, 556, 
581,532 and 598 of 1926 have arisen out of 
what is known as the Supplementary Babbar 

(1) 25 M. 61; 28 1. A, 257; 11 M. L.J, 233; 3 Bom. L. R, 

010, 5 O. W. N. 806;2 Weir 271,8 Sar, P.C, J, 160 (P, Q.) 
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‘Akali trial, in which 28 persons were tried 
together, charged with being members of 
a criminal conspiracy which started in 
January, 1922, and was in existence up to 
September, 1924. The object of the con- 
Spiracy was alleged to have been the im- 
porting and-possession of armsand ammuni- 
tion; the commission and attempt to com- 
mit murder; causing grievous hurt; and 
the commission of robbery and dacoity 
which are offences punishable under ss. 19 
and 20 of the Indian Arms Act and ss. 302, 
307, 326, 392, 394, 395, 396, 397 and 398 of 
the Indian Penal Code with death, trans- 
portation or rigorous imprisonment for a 
term of two years or more, and the persons 
eoncerned in the conspiracy were, there- 
fore, punishable underss. 120B and 302/103 
of the Indian Penal Code. 

Of these 28 persons, one Dhanna Singh 
(No. 12) died during the trial, two 
have been acquitted and of the remainder, 
Beven have been sentenced to death and 
the other eighteen to transportation for life, 
All these sentences have been passed under 
s9. 120B and 302 of the Indian Penal 
Code and in the majority of cases the 
learned Additional Sessions Judge has 
also convicted, under as. 120B and 395 
of the Indian Penal Code, and awarded 
separate sentences of seven years’ -rigor- 
ous imprisonment each: the sentences to 
yun concurrently with those passed under 
$8. 420B and 302 of the Indian Penal Code. 
All the 25 persons convicted have pre- 
ferred appeals, - three through the 
Jail in which they are confined and 
the remainder through Counsel. On behalf 
of Ishar Singh (No. 19), appellant, we 
have heard Mr. Bishen Narain, Mr. Bhagat 
Ram Puri has addressed us on behalf 
of Sundar Singh (No. 22), Mukand Singh 
(No. 20), Gujar Singh (No, 24), Nikka Singh 
(No. 23) and Banta Singh (No. 21); Diwan 
Ohaman Lal has appeared on behalf of 
Nikka’ Singh (No. 26), Teja Singh (No. 11), 
Gian Singh (No, 5), Gurdit Singh (No. 17) 
and Banta Singh (No. 6), while Mr. Raghu- 
Nath Sahai has argued the appeals 
of  Sadhoo Singh (No. 25), Bhola 
Singh (No. 15), Kishen Singh (No. 16), 
Pheru (No. 3), Udham Singh (No. 4), Suratn 
Singh (No. 8), Labh Singh (No. 1), Bhan, 
Singh (No, 2), Hazara Singh (No. 18), Bhola 
Singh (No. 10) and Harbakhsh Singh 
No. 28), 

( Before dealing with the various appeals, 
Af will be as well to dispose of certain 
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poiuts raised by the various Counsel which 
ara common te all the appellants. Firstly, 
objection was taken to the trial, it being 
urged that the trial was bad owing to 
the fact that therehad been a misjoinder 
of charges, After giving due weight to 
the arguments advanced at the Bar we 
are satisfied that there is no force in this 
contention. Itis perfectly clear that the 
charge, as framed, recited,correctly the 
fact that the various accuséd were alleged 
to have joined a criminal conspiracy, 
having as its objects— 

(1) the import and possession of arms 
and ammunition and going about armed; 

(2) the commission ofaud the attempt 
to commit murders; 

(3) the causing of grievous hurt; and 

(4) the commission of robbery and daco- 
iy. ` 

The remaining heads of the charge from 
secondly to eighthly (both inclusive) mere- 
ly recited the various incidents or offences 
committed from time to time by various 
members of the conspiracy in pursuance 
of the objects of that conspiracy. That 
is perfectly apparent from the phraseology 
of the various heads which makes it clear 
that the various acts or offences set out 
under each head were done or committed 
in pursuance of the aforesaid conspiracy 
the “aforesaid conspiracy” being clearly 
the one recited in “firstly” of the charge. 

Nor do we think there is any force in a 
contention raised by Mr. Raghunath Sahai 
to the effect that the charge related to two 
separate conspiracies, namely, one con- 
spiracy to commit murders and another to 
commit dacoities. It is true that the 
learned Additional Sessions Judge has 
convicted many of the appellants of being 
members of (a) a conspiracy to commit 
murder, and (b) & conspiracy to commit 
dacoity and has sentenced them separately 
for each offence. The charge, however, is 
perfectly clear and there was nothing 
illegal in the learned Additional Sessions 
Judge coming to separate findings as 
against individual appellants of having com- 
mitted particular acts. The fact that he 
made the sentences to run concurrently 


indicates that he realised that the main 


and proper charge was the one recited in 
firstly. 

The next point taken was that the learn: 
ed Additional Sessions Judge was wrong 
in not giving a separate and definite find. 
ing asto the existence of the gonspiracy 
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referred to in firstly of the charge. At 
page 4 of the printed judgment appears 
the following :— 


“The main Babbar Alkali Conspiracy 
Oases and the First Supplementary Case 
were tried and decided by Mr. Tapp, 
Additional Sessions Judge for all the 
Sessions Divisions in the Punjab and the 
appeal to the High Court has also been 
decided. So the fact that there was a 
Babbar Akali conspiracy and its aims and 
objects area decided fact, which I can 
take as decided and need not go over that 
ground again. The evidence on those 
points has been produced in my Court over 
again, but I need not discuss it. The 
defence Oounsel agreed with me that I can 
take itas already decided and all that I 
hava to determine is whether all or any 
of the accused now under trial joined the 
said conspiracy and whether the various 
offences, which are referred to in this case, 
Were committed in pursuance of the said 
Babbar Akali conspiracy”. 


Ít will be sean that the learned Addi- 
tional Sessions Judge points out that there 
was evidence on this point which hs did 
noi consider it necessary to discuss, as the 
Oounsel then appearing for the present 
appellants agreed that he could take it as 
alresdy decided that such a conspiracy 
existed. While Mr. Bishen Narain, Mr. 
Bhagat Ram Puri and Diwan Chaman Lel 
have raised this ` point they have not 
attempted to show that the evidence, which 
undoubtedly exists on the record and which 
we have perused, did not warrant the con- 
clusion arrived at, In our judgment there 
isample material on the record to show 
that there was in existence a conspiracy 
from January, 1922, to Saptember, 1931, 
the membera of which terrarised the whole 
countryside, committed murders and 
daooities, threatened the well-wishers of 
the Government, whom they described ag 
“Sholichuks” and “reformed” the same by 
murdering them. Mr. Raghunath Sahai 
frankly admitted thatsach a ‘conspiracy 
existed, but he joined his learned 
colleagues in urging that the dacoities 


and murders sab out in the indictment had - 


not been showa to have been committed in 
pursuance of the said conspiracy and 
further that the evidence on the record 
did nof warrant the conclusion that the 
‘prasent appellants took partia any of the 
alleged murders or dacoitiza, < 
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Another point raised by Messrs. Puri, 
Ohaman Lal and Raghunath Sahai related 
to the admissibility of the confessions made 
by eighteen of the appellants. It was 
urged that all these confessions were in- 
admissible for the reason that the provi- 
sions of s. 164 of the Crimingl Procedure 
Oode, as recently amended, had not been 
complied with. By sub-cl. (3) of s. 164 of 
the Criminal Procedure Code a Magistrate 
is required, before any confession, to ex- 
plain to the person making it that he is 
not bound to make a confession and that 
if he does so it may be used as evidence 
against him, and “no Magistrate shall 
record any such confession unless, upon 
questioning the person making it, he has 
reason to believe" that it was made volun- 
tarily. Now, in the case of the majority of 
these confessions the warning referred to 
was not entered in the certificate as having 
been given, with the result that it became 
necessary for the prosecution to call the 
Magistrate who recorded these confessions 
for the purposes ofs. 533 of the Oriminal 
Procedure Oode. It was urged that the 
fact that the said warning did not appear 
on the record of the confession was & 
‘defect that could not be eured by s, 533 of 
the Oriminal Procedure Code and reference 
was made to Partap Singh v. Emperor (2), 
That was a case decided by a Division 
Bench of this Oourt consisting of a mem- 
ber of this Bench and Addison, J. In that 
case it was clearly held that if, as a matter 
of fact, a warning had been given, the 
defect in the record was curable under 
8.033. We do not think it necessary to 
discuss this point in detail as we consider 
that Partap Singh x. Emperor (2) lays 
down the law with sufficient clarity. The 
Magistrates, who recorded the confessions 
in this case, have been produced and have 
solemnly sworn that before recording the 
confessions of the persons making them 
each such person was warned and told 
that he was not bound to make any atate» 
ment at all. It has been urged that the 
testimony of these Magistrates should not 
be accepted; but no adaquate reason 
has been shown for such a proposition, 
We see no reason to doubt that these 
‘Magistrates are speaking the truth when 
they say that they did comply with the 
law in this particular and we must, there- 


(2) 93 Ind. Cas 978; 6 Lah, 415; 2 Lah, Cas, 72: 7 Lah, 
Lyd, 182; A, 1, R, 1929 Lah, 695; 27 Or, L, J. 21, 
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fore, hold that these confessions are ad- 
missible. ° 

It was next contended that these confes- 
sions having been retracted no weight could 
attach to them. So far as the confession 
of one appellant can be used as against 
another appellant we think that little 
or no weight should attach to these 
confessions, but as against the person 
making the confession we are unable to 
see apy reason for holding that the mere 
fact thatthe confession has been retracted 
renders it necessary torule it out of con- 
sideration as against deponent. The 
weight to begiven to each confession will 
be considered when dealing with the indi- 
vidual case of the person making it. 


A further point raised by Mr. Raghu- 
nath Sahai in this connections needs refer- 
ence, He urged that it was incumbent on 
a Magistrate before recording a confession 
to satisfy himself by questioning the per- 
Bon about to make such confession that he 
was making it voluntarily. He urged that, 
inasmuch as the record of the confessions 
did not show what questions were put to 
the various individuals who made them, 
all the confessions were inadmissible. Ha 
based his argument on Farid v. Emperor 
(3) which, no doubt, to some extent bears 
out his contention. That case was decid- 
ed in 1921 before 8.164 was amended as 
it &t present stands. We do not think 
it necessary, therefore, to discuss this 
question furtherand must hold that there is 
no force in this contention. 

It was also urged that these confessions 
should be held to have been improperly 
induced by the fact that the various per- 
sons who made them hoped to be made 
approvers. It is true thatin the former 
trial in which 91 persons were concerned 
there were 22approvers. In the present 
case, however, there are only two approv- 
ers and even if any of the appellants 
was led to make his confession by a hope 
that he would be given a parden and made 
a witness in the case there is not a tittle 
of evidence on the record to suggest that 
any Police Officer or other person in 
authority did or said anything. to any 
of the appellants which could possibly. 
be construed into holding out to such per- 
gon a hope of pardon. The mere fact that 
3 confession has been retracted raises ro 

(3) 65 Ind. Cab, 613; 2 Dah. 895; 5 D, W. R 
1992; Cr. 23 Cr. L, Ji 149; 4 U, P. LR, (Lah) 33; A. I, 
R. Re 1922 Lah, 237, 
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presumption that it had,been made under 
any inducement and inthe present case 
reference to the statements made by the 
various appellants shows that none of them 
alleged that any inducement was held out 
to them. Indeed in the majority of cases 
the appellants stated that they never made 
any confession at all, * * * " 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
URIMINAL Revision No. 224-B or 1927. 
December 19, 1927. 
Present:—Mr. Hallifax, A. J. C. 
GANPAT KUNBI—Paarry No. 1 
versus 
DEWAJIanp 0OTHERS— PARTI No. 2. 

Criminal Procedure Code (Act V of 1898), s. 145 
aoe under s. l4ó--Procedure to be fol- 

owed. 

In . proceedings under s. 145 of the Criminal Pro- 
cedure Code what is important is that an order 
should be passed quickly; it does not matter if the 
finding in regard to possession is wrong.[p. 229, col. 2.) 

Case reported by the Sessions Judge, 
Amraoti, dated the 5th November, 1927, in 
Criminal Revision No, €0 of 1927. 

Mr. G. V. Deshmukh, for Party No. 1. 

Mr, M.N. Jog, for Party No. 2. 

ORDER.—In practically all cases pur- 
porting tobecasesunders. 145ofthe Criminal 
Procedure Code, especially in Berar, there 
is not even a pretence of observing any of 
the provisions of that section, and the 
proceedings are a mere travesty of what 
such proceedings should be. The procedure 
and principles followed are something that 
has grown up as a sort of tradition or 
legend, apparently out of thatseotion, but 
having no otherconnection with it and no 
resemblance to it though still called by its 
name, 

This case is perhaps worse even than 
most. The facts were plain from the 
beginning. On the 3rd of July, 1927, Ganpat 
Kunbi was put in possession ofa certain 
field under a decree passed against Dewaji 
Kunbi and his three sons. On: the 10th of 
July, Deorao Kunbi and Sitaram Kunbi 
dispossessed him, and on the 16th they 
prevented him fromre-taking possession, 
Their claim to possession was based on à 
lease in their favour executed by Dewaji on 
the 15th of February, There never was tha 
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least fear of any breach of the peace, unless 
Ganpat chose to take the law into his own 
hands, andit is obvious and has been very 
clearly stated by hifn several times that he 
had no intention whatever of doing that. 

The whole trial is farcical, though per- 

haps little more sothan that of any other 
case of the same nature. The Magistrate 
began by stating formally on the 20th of 
J uly, 1927, that he was satisfied on informa- 
tion laid before him by the Police that 
there was a likelihood of a breachof the 
peace in the dispute over the field. There 
is not the least truth in any part of the 
Statement; indeed itis beyond doubt that 
the Magistrate himself never thought there 
was and never even intended to say what 
the words he used really mean. 
. The only material before the Magistrate 
in respect of any possible breach of the 
peàse was a petition presented by Ganpat 
two days before to the District Superintend- 
ent of Police, and forwarded to the 
Magistrate without comment the same day 
“for favour of’ necessary action." In that 
Ganpat said he had been dispossessed on the 
10th and again on the 16th, having re-taken 
possession in the interval, and he (not the 
Police) casually made the improbable 
statement that it was “very likely" that a 
breach of the peace would occur if proper 
precautions were not taken; his prayer was 
“that the authorities will be kind enough to 
take the necessary steps and allow the 
applicant to go on with his operations 
peacefully.” 

If there were any doubt whatever about 
the Magistrate having followed the almost 
invariable practice of making this formal 
statement without any thought whatever of 
even what it meant, it would be dispelled 
by the fact that the second party to the 
dispute is said to include Dewaji and his 
three sons as wellas Deorao and Sitaram; 
the latter indeed are the last in thelist of 
persons in the second party, Dewaji coming 
first and his three. sons next. Dewaji and 
his sons are not in possession of the field 
and haveno claim toit whatever, 

The learned Sessions Judge appears:to 
have had an inkling, but no more, of the 
futility of making Dewaji and his sons 
parties in the case, when he decided to hear 
the case in their absence, although the 
notices sent to them had not been returned, 
“as they have disclaimed any interest in the 
field.” But that and reporting the case to 
this Court ab all, especially four months 
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after the event,and the suggestion that the 
Magistrate's order should be revised, are 
only minor instances of the proceedings 
having no more connection wilhs. 145 of 
the Criminal Procedure Code than being 
miscalled by its name. In real proceedings 
under that section it does matter that the 
Magistrate's order should be passed quickly 
and it does not matter if the finding in 
regard to possession i8 wrong. 

But even ifthere had been any chance of 
a breach of the peace, there was no necessity 
for any enquiry. Ganpat had been forcibly 
and wrongfully dispossessed, whether his 
title might ultimately befound good or bad, 
ten days before the order was passed and 
ought to have been treated as in possession 
on the date of that order. The Magistrate, 
however, wenton to examine the question 
of title, on which he came to an obviously 
wrong decision. The Sessions Judge cor- 
racted this, without seeing that the question 
did not arise, being expressly excluded from 
consideration hy the law. The Magistrate 
merely purported to consider the question 
of possession by using the word, but the 
Sessions Judge did not do even that much, 
The disregard of the opening words of 
sub-s. (4) of s. 145 is not surprising when 
there is hardly a provision of the ten sub- 
divisions of that section that has not been 
disregarded. 

It would take too long, and in view of 
the number of times it has already been 
done itseems that it would do little good, 
to make alist of all the absurdities occurring 
in the case, which, as has been said, is a case 
under some vague imaginary provisions 
of law that do not exist and never have 
existed but are miscalled s. 145 of the 
Criminal Procedure Code. It may be men- 
tioned, however, that the final orderis a 
confirmation of the possession of Deorao and 
Sitaram only incidentally; primarily it 
confirms that of Dewaji and his three 
sons who had not got it, have no right 
to it, never tried to take it and do not 
want it. Lx ^ 

The proceedings ought never to-have been 
Btarted, and Ganpat ought to bave been left 
to re-gain possession properly,jwhich he 
could have done quite easily by filing a 
suit unders. 9 of the Specific Relief Act, so 
that the final order of the Magistrate, so far 
as it leaves Deorao and-Sitaram in posses- 
sion, gives the result at which he would 
have arrived if he had acted ‘properly and 
had not passed the preliminary order. The 
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lagally correct order then would seem to be 
to annul the whole proceedings, which 
would leave Deorao and Sitaram in pos- 
session, But as the proceedings have been 
taken, that would clearly be an unjust 
order. 

Indeed such an order can be shown to be 
illegal, but only by the farcical process of 
applying some of the many provisions of 
8,148 to a case to which not one of them is 
applicable and notone has in fact been 
applied. If we treat the case in that way, 
under sub-s. (5) it must be accepted asa 
fact that there was a likelihood of a breach 
of the peace (though there never was) 
because it is sostatedin the order passed 
under sub-s. (l The proceedings must, 
therefore, be regarded as properly initiated. 
But the only possible result of them wasa 
finding under sub.s. (4) that Ganpat had 
been forcibly and wrongfully dispossessed 
ten days before the passing of the order 
under sub-s. (1) and, therefore, should be 
treated as in possession on the date of that 
order, and a final order under sub-s. (6) that 
he should be restored to possession and that 
his possession should not be disturbed 
except in duecourse of law. That order is 


now passed. 
G. R. D. Order accordingly, 
. 
LAHORE HIGH COURT. 


Oa1MINAL APPEAL No. 1106 oF 1927, 
April 11, 1928. 
Present:—Mr. Justice Tek Chand and 
Mr, Justice Agha Haidar. 
FAZLA AND OTHERS—ÀOCOUSED— 
APPELLANTS 
versus 
EMPEROR- RESPONDENT. 

Penal Code (Act XLV of 1860), s. 802—Accused 
inflicting serious injuries—Victim dying of pneu- 
monia—Offence. : 4 k 

Where a person received grievous injuries and 
was detained in Hospital and as a regult of these 
injuries pneumonia supervened and the victim died: 

Held, that the perpetrators of the attack upon him 
were guilty of murder. [p. 231, eol. 1.] 

Nuro v. Emperor (1), followed. 


Oriminal appealfrom au order of the 
Sessions Judge, Gujranwala, dated the. 
14th July, 1927. 

Mr. Mohsin Shah, for the Appellants. 

Mr. Raj Krishna, for the Government 
Advocate, for the Respondent, 
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JUDGMEN'T.—Three persons, namely, 
Fazla alias Phalla, Muhammad Din and 
Muhammad have been? convicted under 
s 302 ofthe Indian Penal Code and have 
been sentenced to transportation for life, 
They have appealed. 

The ease for the prosecution is that about 
a year ago, a lady named Musammat 
Fatima, the sister of Muhammad and 
daughter of Kamman, was enticed away 
by Ali, son of Jalal, deceased. She lived 
with Ali for several months but on the 
intercession of the brotherhood, she return- 
edto her parents. A day before thealleg- 
ed occurrence she was again enticed away 
by Ali. On the day of the occurrence Jalal 
came to know that Fazla, Muhammad Din 
and Muhammad, along with another person, 
with whom we are not concerned, were 
cutting his green wheat crop in his field. 
He went aecompanied by his brother Allah 
Din and remonsírated. On this the three 
appellants made a murderous attack upon 
him which resultedin the fracture of a num- 
ber of his ribs and other injuries. In 
fact, according to the medical evidence 
he received more than 13 injuries. The 
eye-witnesses to the occurrence are two 
pergzons, namely, Lal Khan and Karam 
Din. Lal Khan went immediately to 
make the First Information Report at 
the nearest Police Station which is at a 
distance of about 5 miles from the scene 
of the occurrence. Jalal was removed to the 
Hospital and his condition was so serlous 
that his dying declaration was recorded 
by the Sub-Inspector. This dying declara- 
tion was followed by another dying declara- 
tion before a Magistrate. The subject- 
matter of these two dying declarations is 
very much the same, and in these declara- 
tions Jalalmakes it perfectly clear that he 
was attacked by the three appellants before 
us. Jalal died 10 days after his injuries. 
A post mortem examination was held and 
we have the evidence of Doctor S. Sadiq 
that the deceased died of multiple injuries 
and pneumonia which was incidental to the 
injuries. : 

On the evidence of the eye-witnesses, 
there can be no manner of doubt that the 
accused did,as a matter of fact, mercilesely 
assault the deceased with lathis. The 
question which requires our consideration 
is as io what offence has been committed. 
It wasargued by the Counsel for the ap- 
pellants that the deceased died of pneumo- 
nia, and, therefore, it cannot be said that 
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death was the direct result of the injuries 
which he had received at the hands of 
the appellants. Our.attention has been ine 
vited by the Pablic Prosecutor to at least 
one reported case, namely, Nuro v, Emperor 
(1) which lays down very clearly that ifa 
person received grievous injuries and is 
detained in Hospital end as a result of 
those injuries pneumonia supervenes and 
the victim dies, then the perpetraters of 
the attack upon him are guilty of mur- 
der. There is a very informing passage 
in Russell on Crimes, Vol. I, page 651, 
which also supports the contention put 
forward on behalf ofthe Orown. Under 
these circumstances, the guilt of the appel- 
lants comes within the provisions of s. 302, 
Indian Penal Oode. Whatever might have 
been the grievances of the appellants 
against Ali, the son of Jalal, they had 
no excuse whatsoever for attacking Jalal. 
Under these circumstances, the convic- 
tions and sentences seem to be appro- 
priate and we accordingly dismiss the 
appeal. 


els Appeal dismissed, 


(1) 23 Ind. Oas, 744; 7 S. LR, 83; 15 Cr. L. J. 376, 


, LAHORE HIGH COURT. 
OuiuiNAL APPEAL No. 1478 or 1927. 
April 14, 1928. 

Present :—Mr. Justice Bhide. 
HUKAM CHAND- —ACQOESED—-ÀPPSLLANT 
versus ` 
EMPEROR— RESPONDENT, 
- Sanction to prosecute—Witness making false state- 
ment correcting himself—Sanction, grant of. 
Sanction to prosecute a witness who has made a 


false statement should not be granted when he has” 


corrected himself in the cross-examination. 

Queen v. Kally Churn Gangooly (1), In re Pandu 
Namaji Gavande (2) and Queen v. Niruni (3), fol- 
lowed, : 
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Criminal appeal from an order of tha 
District Judge, Attock, at Campbellpur, 
dated the 8th November, 1927. 

i Dr. Gokal Chand Narang, for the Appel- 
ant. 

. Mr, Muhammad Monir,for the Government 
Advocate, for the Respondent. 


JUDGMENT.—This is au appeal from 
an order of the District Judge, Attock, 
sanctioning the prosecution of Lala Hukam 
Ohand, contractor, under s. 193, Indian 
Penal Code, in respect of a statement made 
by him as a witness in the Court of the 
Subordinate Judge, Pindigheb, on the lith 
of January 1926. The portion of the state- 
ment which has been made the basis of the 
complaint ran as follows :— 

“The debt due on both the bonds has 
been paid now. Yaran and Nur Khan 
received Rs. 100 from Shera by means of 
this receipt Ex.D-2 * x * 
Receipt mentioned above is dated 18th May, 
1925, (equivalent to 5th Jeth 1982),” 

The learned Judge was apparently of 
opinion that the statement of Lala Hukam 
Chand that the receipt Hx. D-2 was written 
on the 18th of May, 1925, in lieu of Rs. 100 
was false and that the receipt wus, asa 
matter of fact, a forgery. This view was 
based on a statement made by Lala Hukam 
.Chand in the course of his deposition that 
two bonds for Rs. 200 and Rs. 80 respective- 
ly were executed by Shera on the same day. 
It appears that the bonds bore date the 
8th Har 1982, corresponding to the 22hd of 
June, 1925, while the receipt is dated the 
5th of Jeth 1982 corresponding to the 18th 
of May, 1928. The receipt and the bonds 
were, therefore, obviously not executed on 
the same day. The witness at first made 
an incorreet statement in this respect but 
when cross-examined he corrected him- 
self and deposed that the documents were 
not executed on the same day. In the 
circumstances, I do not think that the 
portion of the deposition of Lala, Hukam 
Oband which has been made the basis of 
the complaint could sustain any eonvie- 
tion. That portion had been subee- 
guently § corrected by tke witness, and 
ilere is, vide, inter alia, Queen v. Kally 
Churn Gangooly (1), In re Pandu Namaji 
Gavande (2) and Queen v. Niruni (3), ample 


(1) 6 W. R. Cr. 92. 
(2) 39 Ind. Cas. 320; 19 Bom, L. R. 61; 18 Cr. L, J, 


480. 
(3) 7 W. R. Or. 49. 
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authority for the proposition that in such 
tireumstances no sanction for prosecution 
Bhould be granted. The learned Counsel 
for the Crown also did not oppose this 
appeal. 

I accordingly accept the appeal, set aside 
the order sanctioning the prosecution of 
the appellant and direct that the complaint 
instituted in pursuance of the sanction 
shall be withdrawn. 


R. L. Appeal allowed, 


LAHORE HIGH COURT. 
ORIMINAT, Revision Petition No. 
110 or 1928. 
March 9,1928. f 
Present : —Mr. Justice Harrison. 
SAUDAGAR SINGH AND OTHERS— 
AcousED —PETITIONEBS 
versus 
AROOR SINGH-—OCoM?LAINANT— 
RESPONDENT. 
. Criminal Procedure Code (Act V of 1898), s. 250— 
Discharge of accused—Subsequent order to pay com- 
pensation, legality of. aa 
Under s. 250, Oriminal Procedure Oods, it is only 
the order calling upon the complainant to show 
cause*why he should not pay compensation which 
is to be contained in the order of discharge. _The 
order for payment of compensation 1s necessarily a 
gor aitoi (1), followed. | 
Petition for revision of an „order of the 
Magistrate, First Olass, exercising enhanced 
appellate powers, Sheikhupura, dated the 
14th December, 1927, reversing that of the 
Magistrate, Second Class, Sheikhupura, 
dated the 27th October, 1927. 
Mr. Nanak Chand, for the Petitioners. 
Mr, I. C. Chopra, for the Respondent. 
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he should not pay compensation unde? 
8.250. Onthe same day he wrote a second 
order tothe effect that* the complainant 
had failed to show cause and, therefore, 
he ordered him to pay compensation to all 
the accused. On appeal, the Additional 
District Magistrate, who apparently has 
an obsolete copy of the Code of Oriminal 
Procedure, held that the order was bad 
because it fell into two portions and that 
the order ordering compensation should 
have been embodied in the order of ac- 
quittal. Thisis not the case under the 
present Code and Achhru Malv. Emperor 
(1)makesthis quite clear. The order is 
correct in form andthe only question is 
whether it is correct on the merits. I have 
gone into these myself instead of sending 
down the case to the lower Appellate Court, 
and on going through the record I am of 
opinion that the Magistrate was justified in 
passing the order which he did. Counsel 
contends that in addition tothe finding 
thatthe complaint was frivolous, vexatious 
and false he should also have given reasons 
forthat finding, but the authorities, which 
he quotes to support his contention only 
show that there must be reasons for 
holding that it is frivolous, vexatious and 
false. These reasons. the Magistrate has 
described under five heads. There may pos- 
sibly have been some words at the time that 
the summons were served, but I am of 
opinion that there was nothing more and 
that the story about the attack upon the 
complainant is wholly and entirely false, 
The witnesses contradict themselves upon. 
every detail and the curious conduct of 
the complainant in not producing the re- 
porton which the complaint is really 
founded is wholly unexplained, I find that 
the order was correct and I, therefore, 
accept the revision and restore ihe order 
of the trial Court. 


R. L. Application allowed. 
(1) 95 Ind. Oas. 80; 7 Lah. e ud Cr. L. J. 752; A. 


JUDGMENT.—The complainant in- I. R.1926 Lah, 298; 27 P. L. R. 810. 


stituted a case against eight men under 
s. 147/323, Indian Penal Code, on the allega- 
tion that when he went to serve & sum- 
mons with the assistance of a process-server 
on Saudagar Singh he and seven of his 
friends and relations fell upon him, 
prodded him with their sticks, pulled his 
hair, etc. The trial Court acquitted the 
accused and in the order of acquittal called 

upon the complainant to show cause why 
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MADRAS HIGH COURT. 
OxixiNAL ‘Revigion No. 784 or 1997. 
November 29, 1927. 
Present: —Justice Sir William Watkins 
Phillips, Kr., and Mr. Justice 
Madhavan Nair. 

MARIDU GOPAYYA—PzrITIONE2 
versus 
EMPEROR- RESPONDENT. 

Madras Local Boards Act (XIV of 1920), ss. 221,219 
7-Pandal erected without license—Subsequent levy of 
feo—“License fee" whether due—Penalty, whether 
leviable by Magistrate. 

A Union Board cannot move a Magistrate under 
8,221 of the Madras Local Boards Act to recover 
the penalty imposed by it upon a person who 
erected a pandal without obtaining a license from 
the Board under s 103 of the Act. 

Acting under ss. 219 and 219 a Magistrate after 
convicting a person for failure to obtain a license 
can inaddition to the fine which may be imposed 
recover and pay tothe Local Board the amount of 
fee chargeable for the license but there is no pro- 
vision in the Act empowering the Local Board to 
fix a penalty for erecting a pandal without a license. 
Nor can the Local Board levy fees without granting 
B license; any such fee imposed by the Board cannot 
be held to have become due under a. 221 ofthe Aot. 

Quere— Whether in a proper case under s. 221 of 
the Act the defaulting party can plead by way of 
defence that no amount is due from him as he had 
Nob erected a pandal, 

Oase referred for the orders of the 
High Court, under s. 438 of the Oriminal 
Progadure (ode, by the District Magistrate, 
Kistna, in his letter No. Ol. 7200-27, 
dated the 10th October, 1927." 

The Public Prosecutor, for the Crown. 

ORDER, d 

Phillips, J.—The District Magistrate 
of Kistna has referred an order of the 
Sub-Magistrate of Gudivada under s. 221 
of the Madras Local Boards Act for 
revision. 

One Gopayya had erected a pandal 
without the permission of the Union 
Board and the Board applied to the 
Sub-Magistrate under s. 221 of the Local 
Boards Act for collection of the license 
fee due in respect of it, Admittedly no 
license was applied for or granted be- 
fore the pandal was erected and it was 
open to the Board to take action under 
8. 219 of the Act which provides a penalty 
not exceeding Rs. 50 for omission to 
take a license, Under s. 212 (9) the 

agistrate may also recover the amount 


of the fee chargeable from the accused.. 


Instead of taking this action the Board 
took a lenient view of Gopayya’s act 
and agreed to license the pandal on 
payment of the fee, This action cannot 


MAEIDU GOPAYYA V. HMPRROR, 
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be said to be illegal aud consequently, 
if the fee thereby became payable, the 
Board can apply for an order under 
8. 221 as it did. Gopayyain these pro- 
ceedings raised a plea that no fee was 
ayable as he had not erected a pandal 
n contravention of s. 163, but, in accord- 
ance with the decision in Ramachandran 
Servai v. President, Union Board, Kari- 
kudi (1) the Sub-Magistrate declined to de- 
cide that point on the ground that it 
was not open to him to entertain such 
a plea. This view was taken in Rama- 
chandran Servai v. President, Union Board, 
Karikudi (1) by a Bench of this Court 
consisting of Devadoss and Wallace, JJ., 
but in a later ease, Union Board, Para- 
makudi v. Chellaswami Thevar (2), Waller, 
J., was of opinion that this decision 
was open to doubt. Devadoss, J., did not 
express the same opinion, but, did not 
repeat the view taken by him in Rama- 
chandran Servai v. President, Union Board, 
Karikudi (1) Under s. 221 the amount 
or apportionment of the sum to be re- 
covered shall be ascertained by such Magia- 
trate after enquiry, and it is difficult ta 
understand, why, when he has that power, 
it should not be open to him to decide 
that the amount is nil, The anomaly 
pointed out by Wallace, J., is that such 
a view would amount to the Magistrate 
being set up as a final Judge over the 
Local Board. When, however, it is re- 
membered that the Board has applied 
to the Magistrate for the recovery of the 
dues it is notopen to the Magistrate ta 
decide the case summarily and recover 
the amount without enquiry and he must 
be satisfied, before he issues the order 
that such order is correct. If the 
offender had been  proseeuted under 
s. 219, he would be ableto plead that no 
offence had been committed by him, and, 
therefore, on the facts of this case it is diffi- 
cult to hold that he must be precluded from 
such a defence because a different form 
of proeedure has been taken against him. 
However, this point need not be de- 
cided hare, for Gopayya made no applica. 
tion for a license and no license has been 
issued. If then therehas been no grant 
tf lieense, the license fee payable under 


(1) 91 Ind. Cas. 529; 49 M. 88; 49 M. L. J. 356; 22 
L. W. 393; A. I. R 1925 Mad. 1015; (1925) M. W. N. 
743; 97 Or. L. J. 97. 

(3) 97 Ind. Cas 947; (1026) M. W. N. 676; A. I. R. 
1936 Mad. 1068; 27 Or. L. J, 1187. 
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the Act cannot be said tu bo due within 
the meaning of s. 221 and that section 
is inappligable. The order of the Sub- 
Magistrate is, therefore, wrong and must be 
get aside, leaving the Board to take such 
further action as they thins fit. 
Madhavan Nair, J.—The question 
for consideration is whether the Union 
Board ean move the Magistrate under 


s. 221 of the Local Boards Act to recover . 


analty imposed by it upon a person 
ial cael a pandal without obtaining 
a license from the Board under s. 163 
of the Act. Itisadmitted that no license 
was aprlied for and none was granted 
by the Union Board. — . 

To meet cases of this kind the Act has 
made provision in ss, 212 (9) and 219. 
Acting under these sections the Magis- 
trate after convicting : ) 
failure to obtain a license can in addi- 
tion to the fine which may he imposed 
recover and pay to the Local ‘Board 
the amount of fee chargeable for the 
license. There is no provision in the 
Act empowering the Local Board to fix 
& penalty for erecting @ pandal without 
& license as there is, for example, provision 
for levying a fine for unauthorised en- 
croachment under s. 164 of the Act which 
may be recovered under s. 221. Nor can 
the Local Board levy fees without grant- 
ing a license. No doubt, under s. 163, 
the Local Board can recover the cost of 
removing an obstruction on a public road 
but, it is not suggested that the amount 
Bought to be recovered in this case re- 
presents such costs. In these circum- 
stances, it seems to me that the license fee 
has not become due under the Act within 
the meaning of s.u21. The Sub- Magistrate 
has, therefore, no jurisdiction to proceed 
under tbat section and recover the amount, 
His order must be set aside. 

In this view, itis not necessary to con- 
sider whether in a proper care under s. 221 
the defaulting party can plead by way of 
defence thatmoamount 15 due from him ashe 
had not erected a pandal. On this point there 
ig a conflict of authority in this. Court: see 
Ramachandran Servat v. President Union 
Board, Karikudt (1); contraper Waller, J., in 
Union Board, Paramakudi v. Chellasawmt 
Thevar (2). For the reasons given by my 
learned brother, Iam inclined to hold that 
itis opento the defaulting party to put 
forward such a plea. 


V.N V. Order set aside. 


HARHAMUN v. HUEDEOB, 


the person for- 
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LAHORE HIGH COURT. 
Ong1MINAL APPEAL Nos 370 or 1028, 
May 12, 1928. 
Present :—Sir Shadi Lal, Kr, 
Chief Justice, and Mr. Justice 
Coldstream. 
HARNAMUN—Acovsep—APPELLANT 
versus 
EMPEROR- RESPONDENT. 

Penal Code (Act XLV of 1860), s. 802—Sentence— 
Youth how far an extenuating circumstance. 

Youth alone is not such a circumstance as would 
justify the imposition of the lesser penalty prescrib- 
ed for an offence under s 302, Penal Code, but 
when there is the additional circumstance of want of 
motive for the crime and the probability of the 
accused being merely a tool in the hands of third 
Pr the lesser penalty may be inflicted. (p. 235, 
col. 2. 


Oriminal appeal from an order of the Ses- 
sions Judge, Lyallpur, at Sheikhupura, 
dated the 24th February, 1228. 

Mr. Vasheshar Nath, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent, 


JUDGMENT. 


Shadi Lal, C. J.—On the night of the 
28tb/29th October, 1927, Narain Singh, an 
Arora of Ohicho-ki-Mallian in the District 
of Sheikhupura, and his wife, Musammat 
Amar Kaur, were brutally assaulted, while 
they were sleeping on the roof of their 
house. The medical evidence shows that 
the husband sustained six incised wounds 
including fatal injuries on the neck; and 
tuat the wife received four incised wounds 
on the head and other parts of the body. 
To these injuries the victims succumbed 
almost instantaneously. 

Now Jagat Singh, a son of the victims 
depoges that onthe nightin question he 
was sleeping on a charpoy ata short dis- 
tance from his parents, and that at about 
midnight he wokeup on hearing the sound 
of blows being struck. He then saw one 
or two persons standing near the bed of 
his father, and he recognised one of them, 
tobe Kartar Singh. He also saw the prisoner 
Harnagmun striking Musammat Amar 
Kaur, with a hatchet. The witnees, there- 
upon, raised an alarm. While the person 
or persons who were secn standing near 
the bed of Narain Singh, managed to make 
good tbeir escape ; Harnamun was arrested 


“after he bad jumped on to the roof of the 


shop of one Mela Ram and ultimately into 
the lane near the house of one Isa Teli. 
In the lane the arrest was made by Nawab 
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Teli with the help of his nephew Sardara 
and one Ahmad Din. 

The evidence of Nawab, Sardara and 
Ahmad Din leaves no doubt that Harna- 
mun, when arrested by them, was holding 
& hatchet which was besmeared with bleod, 
and that his hands and feet as well as his 
garments were stained with blood. The 
Imperial Serologist discovered human blood 
not only on the hatchet, which was re- 
covered from the prisoner on the night in 
question, but also on the shirt and two 
ehadars which were removed from his per- 
gon, ltis to baobserved that the prisoner 
has not been able to impeach the impar- 
tiality or tae veracity of these witnesses 
who have absolutely no motivefor fasten- 
ing afalse charge upon him. Indeed, he 
admits that onthe night in question he 
was arrested by the above-mentioned wit- 
nessas but explains that the arrest was made 
when he was running through the lane, 
It appears that he lives in a house which 
is at some distance from the lane where 
the arrest was made, and it is not explained 
why he happened to bein the lane in the 
dead of the night and why he was running 
away, 

The direct evidence given by Jagat Singh, 
corroborated, asitis, by the testimony of 
the disinterested witnesses, Ahmad Din, 
Nawab and Sardara, and reinforced by the 
recovery of the hatchet and the garments 
which were found to be stained with human 
blood, leaves no doubt whatsoever, that the 
conviet participated in the assault which 
resulted in the death of Musammat Amar 
Kaur. It appéars that he had no motive 
for causing the death of either Musammat 
Amar Kaur or her husband Narain Singh, 
but it is beyond dispute that heis a sepi 
(partner in cultivation) of one Kartar 
Singh, who was apparently not on good 
terms with Narain Singh. Be that as it 
may, the evidence summarised above makes 
it abselutely clear that the prisoner, either 
alone or in concert with one or more per- 
Bons, committed the murder; and that he 
has been rightly convicted under s. 302, In- 
dian Penal Code. 

The question of sentence, however, re- 
quires careful consideration. On the one 
band, we have the facts that the prisoner 


Musammat Amar Kaur and constructively 
for that of Narain Singh, and that the 
double murder was committed after pre- 


meditation gnd in eold-blood. On the other. 


AMPHROR ?, SHANTAPAM B, MIHAJKAR, 
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hand, the medical evidence shows that hé 
is a boy of about 17 years of age, I am 
not prepared to assent to the proposition 
that youth alone constitutes such an ex- 
tenuating circumstance as would justify 
the imposition of the lesser penalty pre- 
scribed by the law. We have, however, in 
this case, the additional circumstance that 
the prisoner had no personal enmity with 
either of the victims, and that he was 
probably a toolin the handa of their ene- 
mies like Kartar Singh who has been ac- 
quitted by the learned Sessions Judge. Hav- 
ing regard to all the relevant circumstances 
I am of opinion that the extreme penalty 
of the law should not be exacted in this 
ease. I, accordingly, accept the appeal so 
far as to reduce the sentence of death to 
one of transportation for life. 
Coldstream, J.—1I concur. 
R. L. Sentence reduced. 


BOMBAY HIGH COURT. 
FIFTH CRIMINAL Sessions Oase No, 2 or 1997, 
November 23, 1927. 
Present:—Mr. Justice Fawcett. 
EMPEROR—PnrosscorToR 
versus 
SHANTARAM 8, MIRAJKAR AND OTHERS 

— ACCUSED, 

Criminal Procedure Code (Act V of 1898), s. 289— 
Trial for sedition—Joint trial of printer and 
publisher, legality of—Penal Code (Aat XLV of 1860), 

. 124-4. 

: The printer and the publisher of a pamphlet 
alleged to be seditious can be tried jointly for an 
offence under s. 124-A of the Penal Code. 


Mr. Kanga, Advocate-General (with him 
Mr. O'Gorman), for the Crown. 

Mr. Dalvi(with him Mr. Ambedkar) and 
Sir Chimanlal Setalvad (with him Messrs, 
F. J. Patel and Ratanlal Ranchhoddas), for 
the Accused. f 

-JUDGMENT.—Sir Chimanlal for ac- 
cused No. 2 in this case asks that the trial 
of his client ehould be separated from the 
trial of accused No. 1. Accused No. 2 is 


. the printer of the pamphlet, which is the 
is responsible directly for the murder of, 


subject matter of the charge, and accused 
No. 1 is ite publisher. He contends that 
there is evidence in the case affecting 
accused No. l only, which might confuse 
the Jury and that his client would be 
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prejudiced, if huis tried along with accused 
No. 1. [Pha Advoeate-General opposes the 
application, There are, undoubtedly, con- 
siderations*which go against an application 
ofthis kind. First of all, the two accused 
have been committed jointly by the Qom- 
mitting Magistrate, as opposed to the 
commitment of the author of the pamphlet 
who was committed separately; and certainly 
I should have thought thatif the defence 
yeally had an anticipation of prejudice in a 
joint trial, that would have been a stage 
when an. application could have been put 
forward, so that the Magistrate could have 
committed the two accused separately. 
Then, secondly, there is the consideration 
of the time taken for the trial by this Court. 
There has already been one trial in regard 
to the writer of the pamphlet, and if we are 
to have separate trials for the printer and 


publisher, undoubtedly more time of the head 


Court will be taken up than if there isa 
joint trial. In a joint trial in cases of this 
kind the printer and publisher are concerne 
ed in thesame transaction in regard to the 
publication of the pamphlet, and J know 
that there have been cases, where the 
author, the printer and publisher have all 
been tried together or, at any rate, the 
author andthe publisher. More objection 
can be raised to the joint trial of the author 
with the printer or publisher than ean, I 
think, legitimately be urged against a joint 
trial of the printer and publisher, because 
they, are both on very much the same 
footing with regard to being able to raise 
pleas, that possibly the author himself 
gould not raise. This is, moreover, a trial by 
a special Jury, and I do not think there is a 
likelibood that they will take the evidence 
that affects only one accused into considera- 
tion against the other accused. Ido not 
think that there are adequate grounds for 
the application, —  . 
I accordingly reject 1t. 
ALN, A Application rejected. 


4818 AHMAD 9, Humo, 
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LAHORE HIGH COURT. 
C.IMINAL in Caan No, 1292 or 
7 


1827. 
April 25, 1958, 
Present;—Mr. Justice Tek Chand, 
AZIZ AHMAD-—AcogsED—PRTITIONEZR 


Versus 
EMPEROR, ruRovoR Qazi HABIB-UD- 
DIN—OoMPLAINANT— RESPONDENT, 

Penal Code (Act XLV of 1880), à. 600— Defamation 
—Dummy Editor, responsibility of—Mitigation of 
offence—Editor publishing false account of social 
function tending to cause communal tension and then 
naming wrong person as informant—Punishment, 

he mere circumstance that the accused is not 

the writer of the article or isa dummy Editor is no 
ground by itself for reduction of the sentence, 
Ordinarily a person who for monetary or other 
Consideration allows himself to be used as a 'blind' 
for concealing the identity of the ‘real’ Editor and 
thus assists the latter in deceiving the public and 
defeating the law cannot be heard to argue in 
mitigation of his guilt that he was a mere figure 

ead and must bear the full consequence of his 
acts, [p, 238, col. 2) 
. The Editor of: a newspaper who at a time of 
intense communal tension first publishes a false and 
fabricated account of an innocent social function in 
terms calculated to stir up communal feelings and 
then malictously and incorrectly gives out that the 
false information on which the publication was based 
had been supplied by a person who had infact never 

one so cannot be lightly dealt with. [ibid] 


Petition for revision of an order of the 
Sessions Judge, Delhi, dated the 5th July, 
1927, affirming that of the Magistrate, First 
Olass, Delhi, dated the 21st June, 1927. 

Mr. Aziz Ahmad, for the Petitioner. 

Mr, Shamair Chand, for the Respondent. 

JUDGMENT.—The petitioner Aziz 
Ahmad, Aziz Akbarabedi, Editor of a Vere 
nacular newspaper called the "Muballigh", 
published at Delhi, has, on a complaint 
filed by one Qazi Habib-bu-Din, Watch and 
Spectacles Merchant, Fatebpuri, Delhi, heen 
convicted under s. 500/301, Indian Penal 
Code, and sentenced to undergo simple 
imprisonment for three months and to pay 
a fine of Rs, 300 out of which (if recovered) 
Rs. 200 is to be paid to the complain- 
ant as compensation.. The appeal “to 
the Sessions Judge having been unsuccese- 
ful, a petition for revision has been pre- 
ferred to this Court, The complainant 
Qazi Habib-u- Din bas also filed an applica- 
tion for enhancement of the sentence. 

The relevant facts are as follows :— | 

There is at Delhi an Association of Watch 


: Merehants called the West End Watch 


Traders’ Syndicate, the members of which 
belong to both the Hindu and the Muham- 
madan communities. Jn 1926 one Lalg 


110 1. 0. 1928. AZIZ AHMAD 9. 
Bhana Mal was is President of the Syndi- 
cate, Muhammad Yusuf (P. W. No. 3) the 


Secretary and the complainant Habib-ud- 
Din one of the members. On the 29th 
August, 1925, a dinner party was given on 
behalf of the Syndicate, at which the mem- 
bers and some other guests were enter- 
tained. An aecount of this entertainment 
appeared in theleaderettein tho Muballigh," 
dated the Ist September, 1926, headed “West 
End Syndicate Delhi and Muhammadans” 
in which it was stated that before the party 
sat down for dinner the floor of the room 
had been plastered with cowdung, puja 
performed by a Brahmin and water sprinkl- 
ed on the food whieh was subsequently 
served both to Hindus and Muhammadans. 
It was stated that this had been purposely 
done with à view to surreptitiously make 
the Muhammadan guests eat food which 
had been so “defiled” by a Hindu priest 
and thus to injure their religious senti- 
ments. The Syndicate at once challeng- 
ed the accuracy of this report and the Sec- 
retary Muhammad. Yusuf (P. W. No. 3) 
wrote to the Proprietor and Editor of the 
"Muballigh" stating thatitwas wholly untrue 
that the floor had been plastered with 
cowdung or that a Brahmin had performed 
puja, or sprinkled: water on the eatables. He 
called upon the newspaper to contradict 
the news, and to disclose the name of the in- 
formant. In response to this communica- 
tion, another note appeared in the “Mubal- 
ligh” of the 9th September, 1926, in which it 
was stated that the earlier note had been 
written and published on information sup- 
plied.by the complainant Qazi Habib-ud- 
Din, who wasa member of the Syndicate 
and who had also secured from a learned 
Maulvi a fatwa declaring that it was sinful 
for a Muhammadan to take food ‘defiled ' 
in the manner mentioned above. It was 
stated that Habib-ud-Din had made over this 
fætwa tothe Editer at the time when he 
„gave the information and had also given 
him to understand that several Muham- 
madans who had partaken ofthe feast were 
thinking of expiating their sin by killing a 
number of cows and distributing their flesh 
among the poor. A few days after the pub- 
lication of this article the complainant Qazi 
Habib-ud-Din served the petitioner with a- 
notice stating that he had been wrongly and 
maliciously accused of having been the in- 
formant of the false account of the enter- 
tainment which had appeared in the paper 
‘pod that if amends were net made within 


. 
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acertain specified time legal action would 
be taken against him. No reply haviog 
been given, the complainant on the 8th 
October, 1926, lodged a complaint under 
s. 500/501, Indian Penal Code against Aziz 
Ahmad petitioner the Editor of the news- 
paper with the result that he has been con- 
vieted and sentenced as above. 

Before me the first point urged on his 
behalf is that the trial is vitiated by the 
failure of the learned Magistrate to examine 
all the witnesses whom the petitioner had 
summoned and whom he wanted to pro- 
duce. The learned Sessions Judge has in 
his judgment described in detail the pro- 
ceedings, which took place on each hearing 
and I donot think it necessary to repeat 
them here. After carefully examining the 
record I am of opinion that the learned 
Magistrate showed much indulgence to the 
petitioner in the matter of producing his 
evidence, and gave him all reasonable faci- 
lities to do so, but the petitioner adopted 
dilatory tactics to unnecessarily prolong the 
decision of the case. At first he filed a very 
long list of witnesses, then he absented 
himeelf twice without sufficient cause, later 
on he failed to deposit the diet money for 
the witnesses and ultimately on the 6th 
June he stated that he did not press for a 
further adjournment to have the witnesses 
served. In thase circumstances he can have 
no legitimate grievance against the pro- 
cedure adopted by the Magistrate ard ac- 
cordingly I overrule this contention. 

On the merits the petitioner's Counsel hag 
conceded that the account of the entertain- 
ment which appeared in the "Muballigh" of 
the 1st September, 1926, to the effect that 
on the occasion of the feast the floor wag 
plastered with cowdung or that & Brahmin 
recited prayers or sprinkled water on food 
whieh was served to the Muhammadan 
guests, is a pure fabrication and that, as a 
matter of fact, nothing had been done at or 
before the entertainment to which objection 
could be taken either by Hindus or Muham- 
madans, *He, however, urged that it had 
been proved that the article in the news- 
paper was based on information supplied by 
the complainant Qazi Habib-ud-Din. At the 
trial thecomplainant went into the witnega- 
box and denied having ever had any talk 
with the editorial staff or the management 
ofthe “Muballigh” on the subject or having 
directly or indirectly sent any message to 
them relating tothe enertainment, He wag 
subjected toan wnnecedsarily lengthy ang ` 


EMPEROR. 
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harassing oros$ examination by the peti- 
tioner's Counsel but nothing was elicited to 
indicate that the complainant’s denial was 
false, The petitioner produced the fatwa 
Ex. D.A and alleged that the first part of 
it containing the “ statement of facts” had 
been written at the complainant's instance 
by Muhammad Din, D. W. No. 11, who Works 
at his shop, and that the answer was in the 
handwriting of the Maulvi. Muhammad Din, 
however, denied having written any por- 
tion of Ex. D-A or having given it to the peti- 
tioner and the Maulvi was not produced as 
a witness. Reliance was next placed on 
a sentence in the statement of Muhammad 
Yusuf where be stated that the complainant 
had once told him that at the entertainment, 
puja had been performed and food ‘defiled’ 
in the manner described in the article serv- 
ed to Muhammadan guests. This Muham- 
mad Yusuf has, however, been proved to be 
inimical tothe complainant and the lower 
Oourts have rightly rejected his testimony. 
It must, therefore, be held that there is no 
reliable evidence on the record to show 
that the article in question was based on 
information supplied by the petitioner. 
Thereis a good deal of evidence on the 
record to establish that the relations be- 
tween the complainant and Muhammad 
Ishaq, proprietor of the “Muballigh” were not 
cordial, They had been friends at one time 
but seem to have fallen out on account of 
the failure of the complainant Habib-ud- 
Din to accede to Muhammad Ishaq’s request 
to falsely implicate certain Innocent per- 
‘sons before the Magistrate who was trying 
the eases arising out of the Hindu-Muham- 
madan riots at Delhi. In view ofthe atrain- 
.ed relations between the complainant and 
Muhammad Ishaq the article imputing the 
false information to him cannot but be held 
malicious. 

oun it is fully proved that the issue of 
the Muballigh” of the 9th September, 1926, 
containing the offending article was 
“hawked about” in the aaa n which a 
complainant's shop issituateana a number 
of Daka (e.g, Exs. P. W. 4/1 and P. W. 
4/2) denouncing the complainant as the 
person from whom the false account of bis 
entertainment had originated were circulat- 


ed and pasted on the street walls of Delhi. . 


The complainant has also led evidence to 
show that as & result of the article in 
question, he had lost the confidence of 
poth the Hindu and Muhammadan members 
` pf the Syndicate, who regarded him &8 a 
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promoter of class-hatred and a person 
who gave out false news with a view to 
ereate feelings of enmity between the Watch 
Merchants of Delhi belonging to the two 
communities who had so far lived in peace 
and harmony. On these facts there can be 
no doubt that the article in question is a 
gross and scandalous libel, maliciously 
published witha view toinjure the reputa- 
tion of the complainant and that the peti- 
tioner has been rightly convicted under 
8. 500/501, Indian Penal Code. 

The Editor of a newspaper who at a 
time of intense communal tension first 
publishes a false and fabricated account 
of an innocent social function in terms 
calculated to stir, up communal feelings 
and then maliciously and incorrectly gives 
out that the false information on which 
the publication was based, had been sup- 
plied by a person who had in fact never 
done so, cannot be lightly dealt with, and 
I would have been prepared to accept 
the petition for enhancement of the isen- 
tence filed by the complainant had it 
not been for the fact, fully established 
on the record, thatthe petitioner was a 
mere tool in the hands of the proprietor 
Hakim Muhammad Ishaq, who bore ill- 
will towards the complainant anda who 
as D. W. No. 4 has admitted on oath 
that it was he who had written the article 
in question. From the evidence it is 
clear that he is the real Editor of the paper 
and that the petitioner Aziz Ahmad ig 
only a “dummy” who has merely lent 
his name as the Editor, Printer and 
Publisher. There mere circumstance that 
the petitioner is not the writer of the 
article or is a “dummy” Editor is, of 
course, no ground by itself for reduc- 
tion of the sentence. Ordinarily a person 
who, for monetary or other consideration, 
allows himself to be used as a “blind’ 
for concealing the identity of the "real" 
Editor and thus assists the latter in de- 
ceiving the public and defeating the 
law, cannot be heard to argue in mitiga- 
tion of his guilt, that he was & mere 
figure head, and must bear the full con- 
sequence of his acts. In this case, how- 
ever, the circumstances are such that a 
lenient view must be taken. There is 
no doubt thatthe complainant knew from 
the beginning that the real offender was 
Muhammad Ishaq and that it was he 
who həd defamed him with a yiew to 
satisfy his malice, But for some reason, 


` 
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best known to himself, the complainant 
did not choose tb proceed against him. 
In these circumstances I'am of opinion, 
that the ends of justice will be amply 
met by reducing the sentence of imprison- 
ment to the period (of about five weeks) 
which the petitioner had already under- 
gone when I released him on bail. But 
the sentence of fine and imprisonment in 
default must stand and so also the order 
directing that out of the fine (if paid) 
Rs. 200 will be paid to the complainant 
as compensation. With this modification 
the petition is dismissed. 

The applieation for enhancement of the 
sentence filed by the complainant neces- 
sarily fails and is also dismissed. | 

BL. Sentence reduced. 


LAHORE HIGH COURT, 

CaiwINAL Revision Oasa No. 313 or 1928, 

April 27, 1923. 
Present:—Mr. Justice Jai Lal. 
ALLAH DITTA—PzrITIONER 

versus 

Musammat SAKINA BIBI—KESPONDBENT. 

Criminal Procedure Code (Act V of 1898), s. 488 
— Last resided’, meaning of—Husband's last visit to 
wife at her parental house— Court competent to enter- 
tain application. 

The petitioner's father was a resident of the 
Gujrat District and her husband was a resident of 
the Jhelum District, The husband paid some visits 
to the petitioner in her father's house and these 
were the last occasions when the husband and the 
wife lived together: 

Held, that the husband last resided with his wife 
in her.parents’ house within the meaning of s. 438, 
Oriminal Procedure Code,-and consequently the 
Magistrate having jurisdiction over the place where 
the house of the petitioner's father was situated had 
jurisdiction to entertain a petition for maintenance. 
[p, 240, col. 2.] : 

Case reported by the Sessions Judge, 
Gujranwala, with his No, 58-J of 2nd 
February, 1928. , 

FAOTS appear from the following Report 
made by the Sessions Judge :— 

REPORT.—This is a petition for 
Yevision of an order passed under s. 488 of 
the Criminal Procedure Code by which the 
petitioner was ordered to pay Ks. 10 per 
mensem by way of maintenance to his 
wife Musammat Sakina Bibi, The allega- 
tions on which Musammat Sakina Bibi 
came into Court were as followa:— 

That she was married to Allah Ditta siz 
or seven years before, that he was serving 
inthe Army and came and lived with her 
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in her parents’ house in the Gujrat 
District whenever he came on.,leave and 
that for seven months before the making 
of the petition he had given her no money 
for her maintenance and had refused to 
take her with him. In the petition made by 
Musammat Sakina Bibi her Husband Allah 
Ditta was stated tobe a resident of village 
Thamain the Jhelum District. In the 
notice issued to Allah Ditta he was de- 
scribed asaresident of Gujrat. I fail to 
see on what authority this was done. 
Even in the talbana petition Musammat 
Sakina Bibi described him as a resident 
of Thama in the Jhelum District. The 
notice was taken by a proeess-server to 
Musammat Sakina Bibi’s parents’ house 
and it was reported that he had refused to 
take it. The Court accepted this report as 
true and proceeded ex parte. Musammat 
Sakina Bibi produced two witnesses who 
stated that Allah Ditta had sent no money 
to her fora few months and that on the 
occasion of his last visit which took place 
about a month or so before he had refused 
to take her with him. She herself was 
examined before notice was issued to 
Allah Ditta, She then stated that after her 
marriage she had never left her parents’ 
house, that Allah Ditta had visited her in 
her parents’ house whenever he came on 
leave and that during the last seven months 
he had sent her no money. She did not 
say that he had come a month or so b&fore 
the making of the petition and had refused 
totake her with him. On this evidence 
the lower Court has ordered Allah Ditta to 
pay Rs. 10 a month as maintenance to his 
wife. 

It does not appear from the order on 
what grounds the sum of Re. 10 was fixed. 
Musammat Sakina Bibi stated that her 
husband was getting Rs, 20 to Rs. 95 as 
pay. The learned Counsel for Allah Ditta 
petitioner urged that the lower Court had 
no jurisdiction to hear the case because it 
was not proved that Allah Ditta.had last 
resided with his wife in the Gujrat District. 
Now it is not alleged that Allah Ditta was 
the khanadamad of his father-in-law. 
It is possible that he paid some visits to 
Bis wife in her parents’ house, but this 
fact alone does not show that heresided 
with his wife in her parents’ house. It ig, 
in my opinion, by no means clearly establish- 
ed that the lower Oourt had jurisdiction 
to hear the case, From the facta stated 
&boveitolearly appears that no attempt 
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was made to have the notice of the petition 
served on* Allah Ditta. Ifhe had abandon- 
ed his wife there is no reason why he 
Should have come to her parents' house at 
the time when the process-Serveris suppos- 
ed to have made his report. Ihave hardly 
any doubt that the process server made a 
false report in collusion with Musammat 
Sakina Bibi. Such a report should not 
have been accepted as true by the Court 
below. The Court could proceed ez parte 
only if it was satisfied that Allah Ditta was 
wilfully avoiding service or wilfully 
neglected to attend the Court. In the 
present case the Oourt was by no means 
justified in hearing evidence in the absence 
of the husband. Moreover, the evidence 
does not,in my opinion, establish that the 
husband has neglected or refused to 
maintain his wife. The mere fact that he 
sent her no money for seven months does 
not amount to neglect or refusal to main- 
tain her. She herself admits that he used 
to come to leave once a year and used to 
give her sufficient money for her mainten- 
ance for the rest of the year. Further- 
more, the lower Court has given no reasons 
for fixing Rs. 10 per mensem as mainten- 
ance payable by the husband. It is to 
my mind rather excessive in view of his 
status and position. For these reasons 
I am of opinion that the order of the 
lowgr Court should be set aside and 
Musammat Sakina Bibi directed to makes 
fresh petition before a competent Court if 
so advised. I submit the record to the 
High Court with the above recommenda- 
tion. 

Mr. V. N. Sethi, for the Respondent. 

ORDER.—Musammat Sakina presented 
an application for grant of maintenance 
against her husbend Allah Ditta under 
s. 448, Criminal Procedure Code. Notice 
was issued to the husband but was return- 
ed with a report that he had refused to 
accept service. It appears that the notice 
was alleged to have been tendered to Allah 
Ditta in the house of Musammat Sakina's 
father where the lady herself resided, the 
suggestion being that he had gone on a 
visit to his wife there. The Magistrate 
accepting this report as true proceeded ex 
parte against the husband and made an 
order of maintenanos fixing Rs, 10 as the 
monthly allowance. 


The Sessions Judge of Gujranwala has re" 
ported this case withthe recommendation 
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hat the proceedings under s. 488 be quash- 
edonthegrounds:—  ' 

(1) that the Magistrate had no jurisdie- 
tion to entertain the petition; 

(2)that the Magistrate was not justified 
in proceeding ez parte against Allah Ditta 
because, in the opinion of the learned 
Judge, the report on thesummons that he 
had refused to accept the same was 
false; . 

(3) that it had not been established: 
that he had neglected or refused to maintain 
his wife; and 

(4) that the amount fixed was exces- 
give. . 

Ido not propose to dealwith the last two 
grounds because, in my opinion, the second | 
ground in support of the learned Sessions 
Judge's recommedationis sound. J agree 
with him that the circumstances show that 
there was no refusal of acceptance of service 
of notice by him. 

With regard to the question of jurisdic- 
tion it appears that the husband is a 
resident of the Jhelum District and the 
father of Musammat Sakina resides in the 
Gujrat District. The learned Sessions 
Judge is prepared to accept the allegation 
of the wife that the husband paid some 
visits to her in her parents’ house, but he 
is not prepared to hold that this amounts 
to his having resided with her in her 
parents’ house, This view, in my opinion, 
is erroneous, If it is true that the hus- 
band paid some visits to his wife in 
her parents’ house and those:were the last 
occasions when the husband and the wife 
lived tegether then it must be held that 
the husband last resided with his wifein her 
parents’ hcuse, and consequently the 
Courts in the Gujrat District would have 
jurisdiction to entertain the petition. 

I consider, therefore, that, while the 
Magistrate had jurisdiction to entertain the 
petition he was not justified in proceeding 
ex parte against Allah Ditta, and, therefore, 
I set aside his order and remit thecase to 
him to hear the application for maintenance 
ave due notice to the respondent Allah 

itta, 


R, Ly . Order set aside, 


J 
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LAHORE HIGH COURT. 
First OrviL APPEAL No. 1347 or 1923. 
April 18, 1928, 
Present: —Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Johnstone. i 
Fir RATTAN LAL SULTAN SINGH— 
DEFENDANTS—APPRLLANTS 
^ versus 
Firm BISHEN SAHAI-BHAGWAN DAS 
AND Frem NARAIN DAS-JAINI MAL or 
DELHI—P.atntirrs—ResponpEnts, 

Sale of goods—Readiness and willingness to deliver 
~-Tests—Seller having control of goods—Readiness to 
deliver goods, inference of. 

In order to prove readiness and willingness on 
the part of the sellers it is sufficient to show that 
onthe due date they had control of the requisite 


goods or capacity to deliver them to the purchaser 


when called upon to do so. [p. 242, col. 2.] 
First appeal from a decree of the Senior 


Subordinate Judge, Delhi, dated the 12th 
May, 1923. 


Messrs. Jagan Nath Aggarwal and Mehr 
Chand Mahajan, for the Appellants. 

Lala Sardha Ram, R. S. and Mr, Jagan 
Nath Bhandari, for the Respondents, 


JUDGMENT. 

. Shadi Lal, C. J.—On the 14th of 
August, 1918, the defendants, Rattan Lal- 
Sultan Singh, contracted to purchase from 
the plaintiffs, Bishen Sahai-Bhagwan Das, 
twenty-five bales of Ratnam’s mulls ata 
certain price per piece. The goods were to 
beshippedin August, Septemberand October 

“1918, and on their arrival at Delhi the sellers 
' were required to send patterns and invoices 
to the buyers who promised to accept the 
goods on payment of the price thereof, It 
appears that sixteen bales arrived at Delhi 
in January, 1919, but the buyers did not 
accept them for the reasons to be discussed 
hereinafter. Thereupon the sellers brought 
an action for damages for the breach of the 
contract and obtained from the Subordinate 
Judge a decree for Rs. 11,970 with interest 
ther'eon at six per cent. per annum from the 
date of tbe suit upto the date of realization. 
The decree infavour of BishenSahai- Bhag- 
wan Das was made by the trial Judge on 
the 12th May, 1923, but was attached on the 
13th of June, 1928, by a firm known as 
Narain Das-Jaini Malin execution of their 
decree against Bishen Sahai-Bhagwan Das, 
On the 14th of June, 1923, the judgment- 
debtors, Rattan Lal-Sultan Singh, preferred 
the present appeal to the High Court, and 
onthe 20th of March, 1925, Narain Das Jaini 

Mal were impleaded as respondents to the 


AH 
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appeal under O. XXII, r. 10 of the Civil 
Procedure Code. 

Mr. Jagan Nath for the appellantes asked us 
to give effect to a compromise alleged to 
have been made on the 26th of October, 
1924, by which Bishen Sahai-Bhagwan Das 
agreed to receive Rs. 2:900 from the judg- 
ment-debtors in full satisfattion of their 
claim, It is admitted that Narain Das-Jaini 
Mal were not a party to the alleged com- 
promise, and, as they had attached the 
decree before the date of the compromise, 
they could not be adversely affected by any 
transaction entered into by Bishen Sahai- 
The learned Oounsel for the 
appellants urges that, on the 5th of Decem- 
ber, 1924, the compromise was placed before 
theCourt executing the attached decree, and 
that that Oourt made an order-certifying 
the adjustment ofthe decree. It is, how- 
ever, clear that the order was passed in the 
absence of the attaching decree-holderg 
who were not even aware of the alleged 
settlement or the proceedings taken to get 
the satisfaction of the decree recorded by 
the Oourt. Now, O. XXL r. 53, sub-r. (6) 
provides that no payment or adjustment of 
the attached decree made by the judment« 
debtor in contravention of the order of 
attachment, either through the Court or 
otherwise, shall be recognised by any Court 
so long as the attachment remains in force, 
It is doubtful whether the settlement of the 
claim was a bona fide transaction, but it ig 
absolutely clear that the alleged settlement 
cannot bind the attaching creditors wha 
were the persons vitally interested in the 
result of the appeal. 

Ooming now to the merits of the appeal, 
we find that twenty-five bales of mulls, with 
which we ara concerned in the present case, 
formed part of oné hundred bales which 
Ratnam had contracted to sell to the firm 
of Jawala Dutt-Ram Kanwar and out of 
which the latter firm promised to sell 
twenty-five bales to Narain Das-Jaini Mal, 
Narain Das-Jaini Malin their turn agreed 
to sell the bales to Bishen Sahai-Bhagwan 
Das, and it i8 in respect of these twenty-five 
bales that Bishen Sahai-Bhagwan Das made 
the contract with Rattan Lal-Sultan Singh, 
which is the subject of the dispute between 
the parties. 

The learned Subordinate Judge holds, 
that, while sixteen bales forming part of 
the shipments of August and September, 
1918, arrived at Delhi within a reasonable 
time, the remaiaing goods were unduly 
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delayed, and that the buyers were not bound 
to accept them after the expiry ofthe due 
date for delivery. The learned Judge has 
aceordingly held the buyers liable for the 
breach of the contract in respect of only 

` sixteen bales, and has assessed damages on 
the basis of the difference between the con- 
tract price and the market rate on the date 
of the breach. 

It ig contended on behalf of the defend- 
ants that the sellers were not ready and 
willing to perform their part of the contract, 
and they are not, therefore, entitled to re- 
coverany damages from the buyers. Now, 
it is beyond dispute that seven bales arrived 
at Delhi on the 4th of January, 1919, and 

. nine bales on the 11th of January 1919 and 
that all these bales were lying in the godown 
of the Chartered Bank of India, Australia 
and Ohina. The evidence on the record 

.Bhows that the sellers sent to the buyers 
patterns and copies of invoices, and that the 

' latter were unwilling to aecept the goods 
owing to the prices having fallen since the 
armistice in October, 1918. As stated above, 
there was a chain of sellers and buyers in 
respect cf these goods, and it appears that 
each firm while anxious to enforce their 
claim qua sellers, did not wish to discharge 
their obligations as purchasers. It was for 
this reason that, though the plaintiffs, 

' Bishen Sahai-Bhagwan Das, asked the de- 

.fendants to accept tbe goods, they wrote to 

‘their own sellers Narain Das-Jaini Mal 
denying their liability to take delivery 
owing to the delay in the arrival of the 
goods at Delhi. This correspondence was 

‘obviously inspired by a desire to get some 
concessions from the sellers, but was never 

‘intended to be taken seriously. We have, 
however, the undoubted fact that on the 21st 
of January, 1919, when the defendants had 
directed their Bankers King, King & Co. 
to pay for the goods, the plaintiffs, accompa- 
nied by Jugal Behari, the cashier of King, 
King & Co., Ratnam, and the representatives 

-of the firms Jawala Dutt-Ram Kanwar and 
Narain Das- Jaini Mal, went to the office .of 
the Chartered Bank in order to get the 
goods from the Bank and deliver them to 
Jugal Behari, but they reached there after 


‘3 P. M. when the Bank ceased to do business, . 


The plaintifis accordingly asked Jugal 
Behari to come on the following day to take 
delivery and also took the precaution of 
sending a telegram in the afternoon to King, 
King & Oo. and a letter on the following 
day asking them to pay for the goods and 


‘the contract which provides for the del 
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take delivery on the 22nd. of January. The 
buyers however, declined to accept the goods 
and made various excuges to account for 
their denial. 

It has been repeatedly held that, in order 


_ to prove readiness and willingness on the 


part of the sellers, it is sufficient to show 
that on the due date they had control of the 
requisite goods or capacity to deliver them 
to the purchaser when called upon to doso. 
The evidence produced by the parties shows 
that the sellers were in a position to fulfil 
their part of the bargain, and that the con- 
tract was broken by the buyers. 

It is to be observed that the plaintiffs were 
to deliver sixteen bales to the defendants on 
account of the first two shipments; but it - 
appears that, while there were two separate 


' invoices for two instalments of seven bales 


each, the remaining two bales formed part 
of six bales for which there was a third 


„invoice. It is argued that the plaintiffs 


could not deliver the full quantity of the 


goods on the 21et of January without mee- 


ting the drafts for all the three invoices 
comprising twenty bales, and that they had 
not sufficient funds to pay the entire amount 
due on the three drafts. This contention 
rests upon the assumption that none of the 
four firms, namely, Ratnam & Oo. Jawala 
Dutt-Ram Kanwar, Narain Das-Jaini Mal 
and Bishen Das-Bhagwan Das, who had all 
consented to obtain the .goods from the 
Bank in order todeliver them to the defend- 
ants, could pay the smallsum which re- 
presented the difference between the amount 
due on the drafts and the price payable by 
the defendants for sixteen bales, or get 
credit for that sum from the Bank. There 
is no warrant for this assumption, and there 
can be little doubt that, if the defendants 
had shown willingness to receive the goods 
on payment of the price, the firms mentioned 
above would not have experienced any 
difficulty in satisfying the claim of the 


.Bank and getting the goods delivered to 


the defendants. The truth of the matter 
“is that, as the performance ofthe contract 
involved a heavy loss to the buyers, they 
were trying to find some excuse in order to 
avoid the transaction, . 

Mr. Jagan Nath for the appellants also 
invites our attention tothe stipulation in 
ive 
of twenty five bales in three instalmenia 
and argues that, as the amount of each 
instalment was not specified in the indents 
the presumption is thàt they were to be of 
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equal quantities, He accordingly contends 
that the first ingtalment should have been 
of not less than eight bales, but, as only 
seven bales were offered in respect of that 
instalment, the tender of the goods made 
by the sellers was invalid. No such objection 
was, however, raised when the invoices were 
sent to the defendants, and even, according 
to their own version, they were ready to 
accept on the 21st of January, 1919, sixteen 
bales in respect of the two instalments. 

There can be little doubt that, after the 
infructuous visit of Jugal Behari to the 
Ohartered Bank on that day, the buyers 
madeit absolutely clear that they were not 
going to accept the goods, and the mere 
fact that the sellers did - not show sufficient 
diligence in asserting their claim after the 
breach cannot be treated as an acquiescence 
on their part in the cancellation of the con- 
tract by the buyers. 

The Subordinate Judge has rightly held 
that the defendants failed to perform their 
part of the bargain and they are, therefore, 
liable to pay damages to the plaintiffs. It 
is common ground that the measure. of 
damages is the difference between the con- 
tract price andthe maket price at the date 
of the breach. No definite date was fixed 
by the parties for the performance of the 
contract ; but the delivery of each instal- 
ment was to be made at Delhi on the ar- 
rival ofthe goods. It appears that there 
was some delay in despatching the goods of 
the first instalment from Oalcutta to Delhi, 
but this delay cannot be treated to be an 
unreasonable one, The goods admittedly 
reached Delhi on the 4th and the llth of 
January, 1919, and the defendants could 
have taken delivery at once if they had 
shown their willingness to do so. The date 
ofthe delivery appears, however, to have 
been postponed to the 21st of January, 1919, 
when the defendants broke the contract, 
The damages have, therefore, been rightly 
&5ses3ed on the basis of the market price on 
that date. Ths evidences, however, shows 
that thera was little or no variation in the 
price of the goods inthe first three weeks 
of January, and it is, therefore, immaterial 
whether the 218t of January or any earlier 
date in that month isto be taken as the 
due date for tha purpose of determining the 
amount of damages. 

The trial Judge has awarded interest on 
thesumiadjudged to the plaintiffs at five per 
cent; per annum from the date of the insti- 
tution of suit upto the date of paymont, 
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This award is in accordance with the law 
enacted by s. 34 of the Civil Procedure Code 
and cannot be open to any reasonable objec- 
tion. 

For the foregoing reasons I concur in the 
conclusion reached by the trial Judge and 
dismiss the appeal with costa. 

Johnstone, J.—I coneur. 

OREL Appeal dismissed, 


——— 


LAHORE HIGH COURT. 
Sscoxp COrvinL APPRAL No. 2780 os 1927. 
March 15, 1938. 
Present:—Mr Justice Bhide, 
RAMA NAND—P LAINTIFF—APPELLANT 
versus 
BANSI LAL—DEFENDANT—RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 24, 
application of, to Punjab—Sale—Possession not 

delivered—Validity of sale. 
Section 54 of the Transfer of Property Act is notin 
toforce in the Punjab. Asale cannot, therefore, be said 
be incomplete in the Punjab simply because 
Possession underit has not been delivered, 
Poomalai Udayan v. Karuppa Servai (1), distin- 
guished. 


Second appeal from a decree of the 
Senior Subordinate Judge, Ambala, dated 
the 28th July, 1927, modifying that of the 
Subordinate Judge, Fourth Class, Ruper, 
dated the 21st March, 1927. $ 

Mr. Muhammad Amin Khan, for the Ap- 
pellant. 

Mr. S, C. Chatterji, for the Respondent. 

JUDGIMENT.—Civil Appeals Nos. 2780 
and 2781 of 1927 areconnected and will be 
disposed of together. 

These appeels arise out of two suits by 
the plaintiff for possession of a shop and 
8 house respectively, which were alleged to 
have been sold by the defendant in his 
favour by two sale-deeds, dated the ?7nd 
of May, 1925. The defendant denied plaint- 
if'sclaim in both the suits and pleaded 
that the deeds were fictitious and without 
consideration and had been written merely 
with the object of defrauding certain credi- 
tots. The trial Courtfound the issues in 
favour of the plaintif and decreed both 
the suits. On appeal the learned Senior 
Subordinate Judge agreed with the trial 
Oourt that consideration had passed, but 
heldin view of tho long silence of the plainte 
iff andthe fact that the pluiatiff aud de- 
fondant arg hrotàere, that tha so-called salen 
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Were really more'of the nature of a mort- 
gage. He accordingly accepted the appeals 
and granted the plaintiff decrees for Rs. 90 
and 99 with costs. From this decision the 
plaintiff has filed second appeals. 

: , lt seems to me that the decision of the 
learned Senior Suboxdinate J udge is clear- 
ly unsustainable as it is not based on any 

evidence and is in fact opposed to the 
pleadings of the parties. There was no 
plea on behalf of the defendant that the 
transactions were in the nature ofa mort- 
gage, The trial Court held that considera- 
tion was proved and his finding having 
been affirmed by the learned Senior Subordi- 
nate Judge on appeal has become final. 
The sales having been proved to be for 
consideration the mere fact that the plaint- 
iff had delayed his suits could be no 
ground for refusing him the relief prayed 
for, as the suits were admittedly within 
limitation. 

The only argument on behalf of the 
respondent was that the sales remained 
incomplete because possession had not been 
delivered. Poomalat Udayan v. Karuppa 
Servai (1) was cited as an authority, but 
that ruling is based on specific provisions 
contained in s. 54 of the Transfer of 
Property Act, which is not in force in the 
Punjab. 

Imust, therefore, accept these appeals with 
pose pac restore the decrees of the trial 

ourt, 


R. L? Appeals accepted, 
(1) 34 Ind, Cas. 921; (1916) 2 MAW.N 136, P 


OUDH CHÍEF COURT. 
Exgcorion oF DECREE APPEAL No. 67 oF 1927. 
March 12,1928. 

Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Nanavutty. 
Musammat J AGRANI KUER—J ppament« 
DEBTOR— APPELLANT 
versus 
Musammat MOONA KURBR—DRORER- 

HOoLDER— RESPONDENT, 2 

Civil Procedure Code (Act V of 1908), O. XXI, v. 
—Uncertified adjustment—Ezxecuting Court's power to 
inquire into fact of adjustment. 

A Oourt executing a decree is barred by the praos 
visions of sub-r. (3), r. 2 of O.XXI of the Civil 
Procedure Oode from trying the questionof the 
fatisfaction or adjuatment of the decrgs when such 
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satisfaction or adjustment has not been certifled to 
the Court under sub-r. (1) or (2) of the same rule. 
Fatimunnissa v. Asghar Husath (1), followed. 


Appeal against an order of the Sub- 
Judge, Sitapur, dated the 6th December, 
1937. 

Messrs. Ishri Prasad and Kedar Nath 
Tandon, for the Appellant. 

Messrs. Ali Zaheer and Radha Krishna, 
for the Respondent. 


JUDGMENT.—Thisis a judgment- 
debtor's appeal from an order passed by 
the learned Additional Subordinate Judge 
of Sitapur in execution proceedings under 
8. 47, Oivil Procedure Oode. Musammat 
Moona Kuar obtained a degree for profits 
against Musammat Jagrani Kuar on the 13th 
January, 1922. 

The decree was passed. in terms of a 
compromise. Under the terms of the com- 
promise the decree-holder was to get the 
profits of her share in certain villages 
from the judgment-debtor. It was also 
provided by the decree that if, in any year, 
profits for that year together with the sir 
profits relating to the decree-holder's share 
were not paid to the decree-holder by the 
judgment-debtor till the end of June, the 
deeree-holder would be entitled to realise 
her share of the same from the beginning 
of July separately and to have this right 
enforced by execution of the decree, 

The decree-holder filed the present appli- 
cation alleging that she had received no 
profits for 1343 Fasli. She prayed that the. 
judgment-debtor might be prohibited from 
realising the decree-holder's half share in 
rent and that the tenants might be direct- 
ed to pay to the deoree-holder her share of 
rent. 

The Executing Court passed orders in 
favour of the decree-holder. 

The judgment-debtor filed án objection ` 
which was disallowed by the Court. 

She (judgment-debtor) has now appealed 
to this Court. 

Wethink there is no substance in this 
appeal Inour opinion the learned Sub. 
ordinate Judge has rightly construed the 
decree. He was perfectly right in passing 
the orderin question to give relief to the 
decree-holder under the terms of the decree, 
The decree issurely capable of execution 
and the Oourt had jurisdiction to grant the 
relief as prayed by the deeree-holder,  . 

The judgment-debtor had alleged that the 
pofits for the year 1338 Fasli had heey 


110 L d. 1028 


paid. off, but the lower Court refused to go 
into that question on the ground that the 
alleged payments werenot certified to the 
Court within 90 days as required by law. 
This point is now concluded by authority. 
It was held bya Fall Bench cfthis Court 
in the cageof Fatimunnisa v. Asghar Husain 
(1) that a Court executing a particular 
decree is barred by the provisions of sub- 
r. (3), r.2 of O. XXI of the Civil Proce- 
dure Codefrom trying the question of 
the satisfaction or adjustment of the decree 
when suchsatisfaction or adjustment has 
not been certified tothe Court under sub- 
r.(l) or (2j of the same rule. 

In our opinion the decision of the learned 
Subordinate Judge is perfectly right. We 
canuot find any ground for interference and 
dismiss the appeal with costs, 

A. N. A, Appeal dismissed. 

(1) 108 Ind. Cas. 105; 5 O, W. N. 68; A. L R. 1928 
Oudh 195 (F. B.). 


LAHORE HIGH COURT. 
Sevonp Cryin Appsan No. 2556 or 1927, 
March 27, 1928. 

Present:—Mr. Justice Bhide, 
CHANAN AND ANOTHER—DEFENDANTS— 
APPELLANTS 
ver8us 
KASAR RAM-—PLa1INTIFE— RESPONDENT, 

Public nuisance—Rightio sue for removal of ob- 
struction—Special damage, necessity of. 

In order tosustain an action for removal of an 
obstruction in a public street it is necessary for the 
plaintiff to show not merely that the damage he 
suffers is greater in degree or frequency than that 
suffered by the rest of the public but that it is 
different in kind. A vague allegation that the passers- 
by sometimes climb on the thara of the plaintiff 
does not constitute such a damage as to satisfy the 


requirements of law. 
Chajju Mal v. Ganda Mal (1), followed. 


Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
dated the 24th June, 1927, affirming that 
of the Subordinate Judge, Fourth Class, 
Hoshiarpur, dated the 23rd February, 1927. 

Mr Fakir Chand, for the Appellants. 

Mr. S. C. Chatterji, for the Respondent. 

JUDGMEN'T.—This second appeal 
arises out of a suit for a mandatory in- 
junction for demolishing a structure alleg- 
ed to have been built by the defendants 
on a publie road. The suit was decreed 
by ihe trial Court and the judgment 

was &fürmed by the District Judge on 
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appeal, The defendants have come up 
to this Oourt in second appeal and tha 
only point argued before me is that of 
special damage, It is urged that special 
damage was neither pleaded nor proved 
as required by law, andconsequently the 
decrees of the OourtS below cannot be 
sustained. 

It appears from the plaint that the 
plaintiff had made a vague statement 
that he was put to a special inconve- 
niencs, but alleged at the same time 
that he was not required to prove any 
special damage according to law. No 
specific issue was framed on the question 
of special damage, but it was apparently 
taken to be included in issue No. 2, which 
ran as follows :— 

Whether the plaintiff is entitled to the 
decree prayed for ? 

The trial Courtfound that the encroach- 
ment on the publie road was in front 
of the plaintiff's house and the plaintiff 
was put to special inconvenience because, 
as stated by the plaintiff's witness, people 
passing along the road sometimes climb 
up the thara of the plaintiff. 

It appears from the plan that there 
js a drain running in the middle of the 
road. The width of theroad is not uni- 
form. It seems to vary from about 58 
feet to 10 feet. At the place where the 
encrogchment is alleged to have taken 
place, the width of the road is given 
in the plan attached to the plaint to be 
7 feet 4 inches. The learned District 
Judge has found that the width of the 
road at this place should have been 8 
feet. According to this finding it would 
appear that the encroachment was only 
to the extent of about 8 inches, when 
the suit was instituted. Thereis another 
plan on the record, which was prepared 
under the orders of the Court, which 


‘shows the encroachment to be a little 


more. I do not, however, see that the 
plaintiff has been put to any special 
inconvenience by the encroachment as the 
width of the road is shown even in 
front of the plaintiffs house in .the laiter 
plan to be 6°5 feet. The allegation that 
the passersby sometimes climb on the 
thara of the plaintiff seems to be very 
vague and cannot, in my opinion, con- 
stitute such special damage as is required 
by law. As has been stated, already the 
width of the road in other parts also 
is about 6 feet or even less. I do not, 
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gee why ihe passers by should be compell- 
ed to get on the thara of the plaintiff 
as a result of the encroachment alleged 
to have heen made by the defendants. 
It has been held in Chajju Mal v. Ganda 
Mal (1) that in ordar to sustain an action 
for removal of an obstruction in a public 
street, ib is necessary for the plaintiff to 
show not merely that the damage he 
suffers is greater in degree or frequency 
than that suffered by the rest of the 
public, but that it is different in kind. 
1 do not think that any such special 
damage haa been established in the pre- 
gent case, 

I, therefore, accept the appaal and 
dismiss the plaintiff's suit. In view of 
all the circumstances, however, I leave 
the parties to bear their own costs. 

R. L, Appeal allowed. 

(1) 4 P. R. 1895. 


LAHORE HIGH COURT. 
M1SOELLANEOUS SzcoND CiviL APPEAL 
No. 2788 or 1927. 

* March 30, 1928. 
Present:—Mr. Justice Bhide. 
KHAN JAHAN-—DEFENDANT—OBJEOTOR 
— JUDGMENT- DEBTOR—APPELLANT 
versus 
Bhagat DASA MAL AND ANOTBER— 
PLAINTIFFS —DEOREE-HoLDER3s— 
RESPONDENTS. 

Execution of decree—Objection to attachment dis- 
missed—Appeal—Sale during pendency of appeal— 
Competency of appeal. MS D 

An appeal from an order rejecting objections 

* to the attachment of property in execution of a 
decree becomes incompetent if the property is sold 
in execution during the pendency of the appeal. . 

Mohesh Chandra Shaha v. Brindarani Chowdhurant 
(1), followed. , 

Miscellaneous second appeal from an 
order of the District Judge, Attock at 
Campbellpur, dated the Ist August, 1927, 
affirming that of the Subordinate Judge, 
Fourth Olass, Attock, at Campbellpur, dated 
the 23rd February, 1927. 

Mr. Muhammad Amin for Mr. Jatal-ud- 
Din, forthe Appellant. 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondents, 
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JUDGMENT.—Durlng the course of 
execution proceedings æ house of the 
judgment-debtor was attached. He objects 
edto the attachment on the ground that he 
was an agriculturist and that the house was 
occupied by him as such. The trial Court 
dismiesed the objection. The judgment. 
debtor files an appeal. During tha pendency 
of the appeal, the house was sold in the 
execution proceedings, The learned 
District Judge held, following Mohesh ` 
Chandra Shaha v. Brindarani Chowdhurani 
(1), that as the house had already been sold 
the appeal was incompetent and dismissed 
it. Tbe judgment-debtor has filed a 
second appeal, It has been urged on his 
behalf that he had applied for stay of the 
sale, but the application was not granted, 
that it was not through any fault of his 
that the house was sold and that in the 
circumstances, the learned District Judge, 
should have decided the appeal on merits. 

It seems to me that the question involved 
in this case is not of any laches on the 
part of the appellant, but of the legal 
position so far as the decision of the 
appeal was concerned. The ruling relied 
upon by the learned District Judge seems 
to bein point and the learned Counsel for 
the appellant has not been ableto cite any 
authority to the contrary. He has also not 
been able to show how the decision of the 
appeal before the learned District Judge 
could have helped him in any way when the 
house had been actually sold and the 
decision of the appeal could not bind the 
anction-purchaser. It seems clear that the 
decision of the appeal would have been 
infructuous, J, therefore, do not see that 
there has been any such error of law as 
could support a second appeal. 

I dismiss the appeal but in the circum- 
stances leave the parties to bear their own 
costa. 

A. N.A 


; Appeal dismissed, 
(1) 15 Ind. Cas. 529, 
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' LAHORE HIGH COURT. 
Brana Oryrc Apbzan, No. 1439 op 1923. 
March 9, 1928,. 
_Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 


BACHAN SINGH AND OTHERS—DEFENDANTS ` 


— APPELLANTS 
versus 
LAL OHAND ADOPTED SON AND LEGAL 
REPRESENTATIVE OF RAGHUNATH DAS 
DPOBASED —PLAINTIFF AND 
LEHNA AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 


Punjab Tenancy Act (XVI of 1887), s. 588—Landlord 
losing his right under the section—Tenant agreeing to 


sell rights to stranger—Purchase by landlord, effect of, : 


on agreement with stranger. — 

A sale of occupancy holding to the landlord by his 
tenant after the former has lost his right to pur- 
chase it under cls. (2) and (8). of s. 53, Punjab 
Tenancy Act, is void against the person with whom 
E tenant had entered into a valid agreement to 
Bel, 

Second appeal from a decree of the 
Additional District Judge, Ferozepore at 
Ludhiana, dated the 12th May, 1923, revers- 
ing that of the Munsif, First Class, Zira, 
tee Ferozepore, dated the 12th June, 

Mr. Faqir Chand, for the Respondents. 

JUDGMENT.—This was a suit to 
enforce specific performance of a contract 
to sell an occupancy holding. The tenant 
duly executed and registered the agreement 
and in accordance with its terms took 
action under s. 53 of the Punjab Tenancy 
Act and served upon his landlords through 
a Revenue Officer, a notice of his intention 
to sell. Though the tenant had contracted 
to sell the holding for Rs. 600 the Revenue 
Officer fixed its value at Rs. 879 6. The 
landlords appealed against theorder but 
the appeal was dismissed. They failed to 
deposit in the Oourt the price thus fixed, 
but after the expirationof the period within 
which they had to deposit the money they 
privately purchased the occupancy , rights 
from the tenant himself. The plaintiff to 
whom the tenant had contracted to sell 
contended that he (tenant) was bound by 
his contract to sell the holding tohim as the 
landlords had lost their right to purchase 
it and that the sale to them was consequent- 
ly Void as'against him, This contention did 
not find favour with the trial Court but 
was accepted by the learned District Judge 
aud the landlords have appeared in this 
Court in second appeal. 

We are of opinion that the view taken by 
the learned District Judge is correct, By 
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virtue of cl. (1) of s, 53 of the Punjab 
Tenancy Act an occupancy tenang has the 
right to sell his holding to a stranger if hia 
landlord should failto purchase it when 
given an option to do so in accordance 
with els, (2)‘and (3) of that section. In the 
present case the landlords did not avail 
themselves of the opportunity thus given to 


' them and the tenant was then competent 


to sell the holding to the plaintiff in 
fulfilment of the contract made with him. 
By selling it tothe landlords he broke that 
sontract and asthe landlords had notice of 
that contract the sale to them was voidable 
at the instance of the plaintiff. 

We, therefore, dismiss the appeal with 
costs. 

R. Ly Appeal dismissed. 


————n 


MADRAS HIGH COURT. 
Szoonp Orvit. APPEAL No. 391 or 19925. 
January 6, 1928. 
Present:—Mr. Justice Wallace and Mr. 
Justice Srinivasa Ayyangar. 
OHINNASAMI SERVAL AND OTRERS— 
DEFENDANTS —APPELLANTS 


versus 
VENKATASUBBA VATHIYAR alias 
PICHU VATHIYAR AND oTHERS— * 
PLAINTIFFS— RESPONDENTS. 

Landlord and tenant—Suit by landholder against 
ryots and trespassers for vent—Jurisdiction of 
Revenue Court. 

The jurisdiction of the Revenue Court asa Sum- 
mary Court is only in respect of claims by a land- 
holder against a ryot. 

Where in a suit in a Civil Court for rent the 
plaintiff landholder set up that defendants Nos. 1 to 
3 were his ryots and, therefore, liable to him for 
rent and that, though the kudivaram in the land 
belonged only to defendants Nos.1 to 3, defendants 
Nos.4 to 9 joined with defendants Nos. 1to3 and 
ploughed the land and did cultivation, etc. : 

Held, that defendants Nos.4 to 9 were impleaded 
merely as trespassers and the suit was, therefore, 
not cognizable by a Revenue Court as against 
them. 

Second appeal against a decree of the 
District Court, Ramnad at Madura, in 
AS No. 477 of 1921, preferred against that 
of the Court of the Special Deputy Col- 
lector, Manamadura, in Summary Suit 
No. 212 of of 1920. 

Mr. Watrap S. Subramania Aiyar, for the 
Appellants. | 

Mr. K. Rajah Aiyar, for the Respondenta, 
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JUDGMENT.—This second appeal 
bas arisen from a revenue suit which was 
filed in the Special Deputy Collector's 
Court of Ramnad at Manamadura. It has 
been previously presented to the Subordi- 


nate Judge's Court of Ramnad as a Small’ 


Cause suit, hut was’ returned by the Small 
Cause Judge to be presented tothe Original 
Side in the District Munsif's Court and 
thereupon it was presented to the District 
Munsifs Courtof Manamadura and was 
returned by him in turn to be presented 
to a Revenue Court on the ground that the 
claim related to rent duein respect of an 
estate. On the face of the plaint it is per- 
fectly clear that the plaintiff landholder 
setup that only defendants Nos.1 to 3 
were the ryote of the land and, therefore, 
liable to him for rent. In para. 7 of 
the plaint this is what the plaintiff has 
stated. “Though the kudivaram in the suit 
Jand belongs only to defendants Nos.1 to 3 
al] the defendants in this suit have joined 
together, ploughed this land and done 
cultivation etc.,and are enjoying the whole 
produce from the year Ananda, [Itis clear, 
therefore, that the other defendants, namely, 
defendants Nos. 4 to 9 were impleaded, 
namely, as trespassers. The suit was clearly 
not cognisableby a Revenue Court as against 
these trespassers because the jurisdiction 
of the Revenue Court as a Summary Court 
js only in respect of claim by the land- 
holder against the ryot. See the general 
observations in the case of Rajah of 
Venkatagiri v. Jayampu Ayappa Reddi (1). 
The trial Court dismissed the suit. But 
on appeala decree has been passed by the 
lower Appellate Court against all the defend- 
ants including defendants Nos.4 to 9. 
Only defendants Nos. 5 to 9 have preferred 
this second appeal and it appears that 
the 4th defendant died in ths mean time. 
On this appeal the point has been taken 
that the Court had no jurisdiction to en- 
tertain a suit against defendants Nos. 4 to 9 
more especially when according to the 
allegation in the plaint, itself, they were 
impleaded not as ryots but as trespassers, 
Of course, wheu the question of jurisdic- 
tion is raised with regard to a suit as 
framed, the jurisdiction will relate to the 
entire suit, but defendants Nos. 1 to 3 have 
not preferred any appeal to this Court; 
and, at this stage, we do not deem it 
necessary to disturb the decree passed so 


(1) 21 Ind. Cas. 532; 38 M. 738; 14 M. L.T. 405; 
(1913) M. W, N, 919; 25 M, L, J. 578. 
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far as they are concerned. But, at any 
rate, ifthe trial Court fgund at any stage 
that the persons who were ryots set up 
jus tertii the proper procedure to follow 
would have been that laid down and in- 
dicated in s. 194 of the Madras Estates 
Land Act. It isto be regretted that this 
course was not pursued. However, as the 
question of jurisdiction has now been raised, 
jt seems to us that that question must be 
found for the appellants, As the appellants 
were never alleged to be ryots of the land or 
tenants of the plaintiff, the suit, so far as 
they were concerned, was improperly in- 
stituted in a Revenue Court. The Revenue 
Court had no jurisdiction to try or deter- 
mine any of the questions that arose as 
between the plaintiff andthe defendants 
Nos. 4 t0 9 and, therefore, the Court had 
no jurisdiction to entertain the suit as 
against them. On the whole, however, 
the proper order we think fit to pass at 
present is that,so far as defendants Nos.. 
4to 9 are concerned, the suit must be 
dismissed. There will beno order as to 
their costs in any Court. The appeal is, 
therefore, allowed and the decree passed 
by the lower Appellate Court will be modi- 
fied by excluding the liability of defend- 
ants Nos. 4 to 9 therefrom and confining 
the decree only to defendants Nos. l to 3 
in the suit. 


Y. N. Y, Appeal allowed. 


LAHORE HIGH COURT. 
First Civit APPEAL No. 1149 or. 1924. 
February 8, 1928. 
Present:—Mr. Justice Tek Ohand and 
Mr.Justice Bhide. 
Musammat SHARIFAN BIBI—PzaiNTI*E 
— APPELLANT 
versus 
Musammat AISHAN BIBI AND OTHERS— 
DEFENDsNTS— RESPONDENTS, 

Specific Relief Act (I of 1877), s. 42—Suit for 
declaration that plaintiff is entitled to succeed, on 
death of another, competency of—Spes successionis. 

A suit for declaration that the plaintiff is entitled 
to succeed toa property on the death of its owner is 
in effect a suit for a declaration not with respect to 
an existing right but with respect to spes successionis 
and is, therefore, not competent. 

Lalu v. Fazal Din (1) and Janaki Ammal v. 
Narayanasami Aiyar (2), followed, z 
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Firat appeal from a decree of the Senior 
Subordinate Judge, Lyallpur, dated the 
12th January, 1924. 

; ‘Sheikh: Niaz Muhammad, for the Appel- 
ant. 

Maulvi Ghulam Mohy-ud-Din, for the Re- 
Bpondents. 

JUDGMENT.—The facts alleged by 
the plaintiffin the plaint were briefly as 
followe: Wali' Dad, father of the plaintiff, 
and his two brothers, named Khera and 
Faujdar, were granted one square of land 
each in the Lyallpur Colony in the early 
days of theSettlement. Shortly afterwards, 
Khera and Faujdar died and the squares 
allotted to them were granted by Govern- 
ment to Wali Dad. Wali Dad subsequently 
acquired occupancy rights in respect of 
the three squares, About 11 or 12 years be- 
fore the suit Wali Dad died and the land 
left by him was mutatedin the name of 
his widow Musammat Aishan Bibi, defend- 
ant No.l, Musammat Aishan Bibi subse- 
quently wanted to make a gift of the whole 
* Jand in favour of her daughter, the plaint- 

iff, and applied for sanction, but the ap- 
plication was resisted by defendants Nos, 2 
to 4, who are collaterals of Wali Dad, on 
the ground that they were entitled to 
pucceed to the property of Wali Dad on 
the death cf Musammat Aishan Bibi, Sanc- 
tion was accordingly refused and there- 
after the plaintiff instituted the present 
suit fora declaration that she and not 
the defendants were entitled to aueceed to 
the property left by Wali Dad on the death 
of defendant No, |, Defendants Nos. 2 to 
4 resisted the suit on various grounds, 
pleading inter alia that two out of the three 
squares belonged to Khera and Faujdar 
and were inherited by Wali Dad. The 
learned Senior Subordinate Judge held that 
the plaintiff was not entitledto succeed to 
the squares inherited by Wali Dad from 
.his brothers and granted the declaration 
prayed for in respect of the remaining 
land only. From this decision the plaintiff 
has appealed, 

It seems to us that the present appeal 
must fail both on account of the form in 
which the relief was asked for as also on 
the merits. The plaintiff merely sued for 
& declaration that she was entitled to 
succeed to the property in suit after the 
death of defendant No. l. This was in 
effect a suit for a declaration not with 
respect to an existing right but with respect 
to spes successions. It is well-settled that 
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vag 
asuit of this kind is not maintainable, vide, 
Lalu v, Fazal Din (1) and Janaki Ammal v. 
Narayanasami  Aiyar (2). The learned 
Counsel for the appellant himself conceded 
this point, but wanted permission to amend 
the plaint, He was, however, unable to 
state definitely in what. form relief could 
be asked on the allegations ad stated in the 
plaint. -It seems to us that the suitis bound 
to fail on those allegations. According to 
the plaintit was Wali Dad, who acquired 
occupancy rightsin the whole of the land 
insuit. Itis vaguely stated in the plaint 
that Wali Dad diedll or 12 years before 
thesuit. The suit was instituted on the 
14th November, 1923. It would thus appear 
that Wali Dad must have died some time 
about 1911 to 1912. It was stated by Counsel 
for the appellant that Wali Dad actually 
died after Act V of 1912 came into force. 
Assuming this to be correct, succession 
would be governed by s. 2U ofthat Act. 
Under that section the plaintiff, who is 
married, does not appear to have any right 
of succession at all. It was suggested by 
the learned Oounsel forthe appellant that 
the plaintiff could be nominated as the 
successor of Wali Dad by the Collector 
under cl. (2) ofs. 20; but it is obvious that 
the plaintiff cannot claim any declaration 
at present onthe mere possibility of such 
nomination being made in the future, 

There is neither any appeal nor cross- 
objections on behalfof the respondents and 
in the circumstances the decree of the fower 
Court cannot be varied; but it seems to us 
perfectly clear that the plaintiff's claim in 
appeal must fail. 

We accordingly dismiss the appeal with 
costs. 

R. L. Appeal dismissed. 


(1) 73 Ind. Oas. 893; 4 Lah. 106; A. I. R. 1923 Lah. 
03 


(2) 37 Ind. Oas. 161; 39 M. 634 at p. 637; 20 M. L. 
T. 168; 31 M. L.J. 225; 14 A. L. J. 997; (1916) 2 
M. W. N. 188; 20 O. W. N. 1323; 18 Bom. L.. R. 856; 
24 C. L. J. 309; 4 L. W. 530; 43 I. A. 207 (P. C.). 
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LAHORE HIGH COURT, 

Bgconp Civit Appuar No. 425 op 1927, 

» March 22, 1928. 
Present:—Mr. Justice Bhide. | 
FAZAL HUSSAIN SHAH AND OTHERS 
~— DEFENDANTS—APPELLANTS 
: versus 
GHULAM RASUL AND ANOTHER— 
PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Aot V of 1008), O. XLI, v. 4 
—-Several plaintiffs—Appeal by one on behalf of all— 
Others not parties—Maintainability of appeal. 

One of several plaintiffs can appeal for the benefit 
of all only if the latter are made parties. 

Saru Khan v. Jan Muhammad (2), followed. ; 

Second appeal from a decree of the 
District Judge, Mianwali, dated the 16th 
November, 1926, reversing that of the Sub- 
ordinate Judge, Fourth Class, Bhakkar, 
dated the 28th June, 1996. 

Mr. J. N. Aggerwal, for the Appellants. 
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JUDGMENT.-—Civil Appeals Nos. 425 
and 426 of 1927 are connected and will be 
disposed of together. 

Plaintiffs in both the suits out of which 
these appeals arise are ‘adna maliks' while 
the defendants are ala maliks. The latter 
issued notices of ejectment to the former 
under s. 43 of the Punjab Tenancy Act, 
The former then instituted suits in Revenue 
Oourts contesting their liability to be eject- 
ed. The suits failed. Thereupon the plaint- 
iffs dnstitnted the present declaratory suits 
in a Civil Court for a declaration that they 
were in possession of the lands in these 
suits forover twelve years and were owners 
thereof, and for an injunction restraining 
defendants from ejecting them. The trial 
Court dismissed the suits. On appeal the 
plea of adverse possession was given up 
before the learned District Judge, and it 
was only contended on behalf of the plaint- 
ifs that they had brought under cultiva- 
tion the lands in these suits, which are 
portions of the village 'shamilat and 
which adjoin their proprietary land, that 
they had been in possession of the same 
without paying rent and hence they were 
entitled to retain possession thereof. This 
contention was upheld by the learned 
District Judge on the authority of Abdul 
Hamid v. Sarbuland Khan (1) and the 
appeals were accepted and both the suits 
Gecieed. The defendants have filed second 
appeals. 


(1) 78 P, C. 1902; 137 P, L, R, 1902, 
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In one of the appeals (Civil Appeal No, 
425 of 1927) it has been oontended that the 
learned District Judge erred in law in not 
dismissing the appeal on a preliminary 
point which was raised before him. If 
appears that there were three plaintiffs in 
this case, viz, Ghulam Rasul, Abdul Majid 
and Abdul Aziz. In the appeal before the 
learned District Judge, however, Abdul. 
Aziz was not made a party. It was cone 
tended before the learned District Judge 
that the appeal was liable to be dismissed 
owing to this defect. He, however, over- 
ruled the objection onthe ground that the 
remaining two plaintiffs were appealing on 
behalf of all But under O. XLI, r. 4, Civil 
Procedure Code, one plaintiff may appeal 
for the benefit of all only if the latter are 
made parties, vide, Saru Khan v. Jan Mu- 
hammad (2). In the present instance the 
claim of the plaintiffs was apparently a joint 
and indivisible one and the whole appeal. 
before the learned District Judge should, 
in my opinion, have been dismisséd. ^ | 

However, even on merits thé appeal 
must, I think, be accepted. The plaintiffs’ 


.elaim to 'adverse' possession was given up 


before the learned District Judge. The 
only elaim now put forward is that they 
have broken the land in suit outof the 
shamilat and arè entitled to retain posses- 
sion without payment of any rent. This 
claim was not specifically made in thé 
plaint and there appears to be ño evidencé 
on the record to sustain it. The learned. 
Counsel for the plaintiffs-respondenta wag 
repeatedly asked to point outany evidence 
onthe record which could form the basig 
of this claim. Reference was made tothe 
wajib ul-arz but it does not contain any 
condition that an adna malik who breaks 
land out of the shamilat becomes owner 
thereof or that he is entitled to retain 
possession of it as against the ala malik, 
Not only this, but the wajib ul arz specifi- 
cally provides that till the advent of the 
Sind Sagar canal no persons shall acquire 
proprietary rights therein. The ala maliks 
are,of course, recorded as owners cf the 
shamilat and it is not shown that the plaint- 
iffs have acquired any rights therein by 
the mere fact that they brought the land 
under cultivation. They must have, no 
doubt, incurred some expense in briaging 
the land under cultivation; but they have 
been already awarded such compensation 


(2) 106 Ind. Cas. 313; A. I. R. 1928 Lah. 43; T. LT, 
40 Lah. 17. * 
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jn the ejectment suit as they were found 
fo be entitled to receive. 

The ruling Abdul Hamid v. Sarbuland 
Khan (1) on which the learned District 
Judge has relied, does not help the plaint- 
ifs. It only lays down that a person who 
is ejected from property may be entitled 
to maintain a suit on the basis of his 
possession in certain cases against the whole 
world, excepting the owner. Here the 
plaintiffs are, however, suing the defend- 
ants who are owners of the land. 

I accept both the appeals and dismiss 
“thesuits with costs throughout. 

E. L, Appeal allowed. 


PRIVY COUNCIL. 

APPEAL FROM THE Court oF Kine’s BENCH 
Fux TAH Provinos oF QUEBEO. 
(ApewaL SIDE). 

January 19, 1928, 
Present:—Lord Chancellor, Lord Carson, 
Lord Darling, Lord Merrivale and Lord 
Warrington of Clyffe. 

Sre ALEXANDRA LACOSTE AND oTBERS 
= APPLICANTS 


versus 
Tae CEDARS RAPIDS MANUFACTUR- 
ING ax» POWER COMPANY— 
RESPONDENTS, 

Arbitration— Grounds for setting aside award— 
Manifest error either of fact or of law—Wrongful 
admission or rejection of evidence—Award against 
weight of evidence—Misconduct. 

The award of an arbitrator acting within his 
jurisdiction is not in general set aside unless it is 
shown that the arbitrator proceeded on an erroneous 
view ofthe law, or that there was no evidence on 
which the award could properly be arrived at, or 
that there was some manifest error leading to the 
result. There might also, of course, be some other 
matter in the conduct of the proceedings such as the 
wrongful admission or rejection of evidence which 
might vitiate the result. But, as a general rule, the 
Court does not set aside an award merely on the 
ground that it is against the weight of evidence. Of 
ecurse, an award may.also be set aside on the ground 
of misconduct, in the popular sense of the word, on 
the part of the arbitrator. [p. 257, cols..1 & 2.] 

An award will not, however. be set aside where 
it does not on the face of it disclose a manifest error 
either of fact or of law on the part of the arbitrators. 
[p. 257, col. 1.] 


. Appeal from the Court of King's Bench 
for the Province of Quebec. (Appeal side.) 
JUDGMENT. 

Lord Warrington of Clyffe.— 
This is an appeal trom an order of the 
Court of King’s Bench of the Province 
of Quebec (Appeal Side), dated the 22nd 
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October, 1926, setting aside two awardd 
dated the 2lst April, 1921, made by arbi« 
trators appointed to fix the ameunt of 
compensation to be paid by the responde 
ents to the appellants in respect of two 
items of property belonging to the appel- 
lants, and taken by the respondents in 
exercise of their statutory powérs of expro- 
priation, and referring back to the arbitra- 
tors the question of the amount of such 
compensation. 

There is a cross-appeal by the respond- 
ents raising the question as to the date 
at which for the purposes of compensa- 
tion the property must be treated as taken, 
and seeking to have the award of the 
arbitrator appointed by themselves sub- 
stituted in each case for that of the other 
two. 

At about 29 miles above the City of 
Montreal are the Cedars Rapids, which 
begin near the head of an island called 
the Isle aux Vaches lying in the bed of 
the river near the left or northern bank 
and end about two miles farther down the 
river just east of a piece of land called 
the Pointe du Moulin. The fall of the 
water surface in this bit of river is about 
32 feet. 

In 1911 the appellants or their predecea- 
sors in-title were the absolute owners of 
the Isle aux Vaches and were entitled to 
certain “reserves” over the Pointe du 
Moulin, the precise nature of which will be 
stated presently. 


The respondents were incorporated in 
the year 1904 by a Statute of the Parlia- 
ment of Oanada for the purpose of con- 
structing, maintaining and operating 
hydro-electric works at Oedars Rapids, 
with power to expropriate lends for that 
purpose. 

On the 28th January, 1911, the respond- 
ents served on the appellants or their 
predecessors-in-title three notices of ex- 
propriation in respect of (1) the reserved 
rights over the Pointe du Moulin ; (9) the 
Idle aux Vaches; and (3) an island in the 
stream between the Isle aux Vaches and 
the Pointe du Moulin called the Isle 
Bedard. No question as tothis last item 
now arises. 


The respondents by their notices offer. 
ed $1,700 for No. 1 and $2,800 for No, 2. 

These offers were not accepted, and the 
question of the amount of compensation 
was referred to two arbitrators, one ap. 


wangi 


i pointed by each party, and an Umpire ap- 
-pointed by the Court. 

The awbitrators, by a majority, awarded 
in each case the sum offered by the res- 
. pondents, The: arbitrator appointed by 

the proprietors desired to award $80,000 
for No. Land $62,0.0 for No, 2. 

The proprietors appsaled to the Superior 
Court for Quebec. The appeal was heard 
before Davidaon, C. J., who on the 19th 
February, 1913, gave judgments reforming 
the award in each case and substituting 
therefor an award as desired by the arbi- 

. trator appointed by the proprietors, 

The present. respondents appealed to 
His Majesty in Council, and by an Order 
in Council dated the 9th February, 1914, 
both awards were set aside and certain 
directions were given which will be set 
“out hereafter as to the principles by which 
the arbitrators should be guided, 

The matter accordingly went back for 
further consideration by the arbitrators. 
Meanwhile the third arbitrator had become 
indirectly interested in the respondent 
company, and the Oourt appointed the 
Hon. Louis Tellier, a retired Judge of the 
Superior Court, in his place, 

The arbitrators sat for 145 days to hear 
evidence and arguments, and metin con- 
sultation 59 times, They again differed, 
the majority awarding in the case of the 
Pointe du Moulin $75,000, and in that of 
the Isle Vaches $45,000. The dissentient 
arbitrator would have awarded $11,712 in 
the first case and $4,848 in the second. 
The respondents appealed to the Court, 
with the result above stated. 

It ig now necessary tostate certain matters 
in further detail, and firet as to the nature 
of the appellants’ rights over the Pointe 
du Moulin. : 

These are expressed in the deed of con- 
veyance, dated the 10th November, 1879, 
by which the predecessors-in-title of the 

appellants granted to one, Francois Clement 
lots 337, 341, 343, 345 and 347 in tbe parish 
of St. Joseph de Soulanges. The land so 
granted was a piece of land of irregular 
shape containing altogether about 60 acres, 
bounded onthe north by an old road, the 
Chemin du Roi, and on the west, south and 
east partly by the river and partly by other 
lands. At ite south-eastern cornerthere was 
& promontory jutting out into the river, 
Through the neck of this promontory ran 
a canal, constructed for the purpose of 
pringing the water to an old mill which, 
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in 1879, was no longer in use, The grant 
to Clement was made subject to certain 
reservations in favour of the vendors ex” 
pressed inthe following terms :— 

*'"]*, Un chemin de vingt-quatre pieds 
de largeur sur to ute la profondeu du 
susdit terrain depies le chemin de la 
Reine jusqu'au Fleuve St. Laurent. 

"2?, Un emplacement sur la susdite terre 
suffisamment grand pour la construction 
d'un moulin d'une manufacture ou de touteg 
ques batisses propres a des fine industriel- 
68, 

“Ces deux reserves sontfaites a perpetuito 
et l'aequereur, ses hoirs et ayantg-cause 
seront obliges de payer toutes taxes 
municipales ou scolaires qui a l'avenir 
saront imposes sur les terrains ci-dessus 
reserves, sans pouvoir pretendre a aucune 
indemnite ou compensation. 

"Le vendeur es qualite aura le droit de 
prendre possession des reserves susmention~ 
ness quand ille jugera a propose, et, de 
plus, il se reserve tous les debrisde l'ancien 
moulin et le droit de les enlever en 
aucun temps sans que son passage a cef 
effet sur la terre susvendue soit considere 
comme louver ture de l'exercice de la 
reserve en premier lieu mentionnee ‘d'un 
chemine, ete., ete., ete.” 

"L'aequereur, ses hoirs et ayants-cause 
n'auront aucunement le droit de se servir 





*Note—"1. A roadway of twenty-four feet to be 
made across the above-mentioned land from the 
rue de la Reine to the River St. Laurence. 

"9. A siteonthe above-mentioned ground large 
enough for the construction of amill, a factory or 
other ‘buildings necessary for industry. 

“These two reservations are made in perpetuity 
and the acquirer, his heirs and assignees will ba 
obliged to pay all municipal rates or taxes that 
should be imposed on the above-mentioned lends in 
the future, without claiming any indemnity or com- 
pensation. 

“The selleris allowed theright of possession of 
the above-mentioned reservation, when he shall 
think proper, and further, he shall keep the ruins of 
the old mill, the right to remove it at a future date 
without his passage over the ground for his purpose, 
being considered a breach of the above-mentioned 
reserves a road, ete ete. ete.’ 

“The acquirer, his heirs and assignees shall have 
by no means the right to make use of the water 
power found on the shore of the St. Laurence in the 
neighbourhood of the above sold land, the seller 
is allowed, beit known, by these present, express , 
reserves. 

* * * * * 

“The said land then remains mortgaged to safeguard 
the free exercise of the above-mentioned reservation 
made and allowed in favour of the said seller."— 


[K 7. R] 
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des pouvoirs d'eau qui se trouvent sur le 
bord de la greve du St. Laurent dans le 
voisinagede la terre susvendue ou sur icelle, 
le vendeur es-qualite, en faisant, par les 
presentes, une reserve expresse. 

* * * * 

"La dite terre restera aussi hypothequee 
pour la garantie du plein et libre exercice 
des reserves ci-dessus faites en faveur du 
dit vendeur es-qualite." 

Putting aside the reservation of the road 
which is for the present purpose of no 
importance, it will be seen that there are 
two separate reservations: (1) Thatof the 
site for the construction of.a mill, factory, 
or other buildings for industrial purposes; 
and (2) that of the right of making use of 
the water power on the shore of the St. 
Lawrence in the neighbourhood of the land 
sold or upon it. 

As to the first of these, whether it amount- 
ed inlaw to an absolute right of property 
in the site to beselected, or to a perpetual 
right to use and occupy it for the specified 
purpose, seems to their Lordships to be 
immaterial. It is clear that neither Clement 
himself nora-purchaser from him could 
make any use for industrial purposes of 
the land without first acquiring for exting- 
uishing the rights reserved to the vendors, 

So also asto the reservation of the water 
power. It may bethat, in order to make 
use of the water power referred to, the 
owners of the reservation would have to 
acquire powers from the Crown as the owner 
of the bed ofthe river and entitled to 
prevent any unauthorised diversion of its 
waters: still, neither Clement nor a pur- 
chaser from him could avail himself of 
powers so acquired without first acquiring 
or extinguishing therights reserved to the 
vendor. 

Of the Isle aux Vaches, the appellants, 
or their predecessors-in-title, were at all 
material times the absolute owners. 

As to the topographical situation of the 
two properties, it seems that the obvious 
site for a power-house, destined to make 
use of the power afforded by the drop of 
32 feet already mentioned, would be in 
the eastern part of the land included in 
Olement's conveyance, and that the neces- 
sary channel for conducting the water to 
such  power-house would have to pass 
through or over the promontory already 
referred to. Again, as to the Isle aux 
Vaches, the natural starting place forthe 
necessary ‘channel would be juat above that 
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island, and for the purpose of making such 
a channela dyke would have to be con- 
structed in the bed ofthe river from the 
Isle aux Vaches to the Pointe du Moulin. 
The island would be a natural abutment for 
the upper endof the main dyke and for 
the lower end of such stfbsidiary dyke as 
might be erected on the bed of the river 
above the island. To make effectual use 
of these advantages, the ownership of the 
island would have to be acquired, and 
the respondents have testified to their 
appreciation of this fact by their notice 
of expropriation. 

It has been suggested that the dyke 
might have been constructed in the 
bed of the river without touching the 
island, but their Lordships find scme 
difficulty in believing that an engineer of 
experience would, with a natural abutment at 
his service, go to the expense of con- 
structing an artificial one, still less that 
he would be content to leave a gap bet- 
ween the island and the dyke which would 
be aconstant source of anxiety as to the 
stability of the latter, 

It is now necessary to advert to the 
specifie directions given to the arbitrators 
by His Majesty in Councilin the order in 
Council of the 9th February, 1914. By 
that order it was directed that as regards 
the Isle aux Vaches and the rights 
reserved at the Pointe du Moulin, the 
matter ought to be remitted to the arbitza- 
tors to hear evidence and make an award 
upon the following principles. (a) That the 
value to be paid for is the value to the 
owners 88 it existed at the date of the 
taking and not the value tothe taker: and 
(b) that the value to theowners consists of 
all advantages which the land possesses, 
present or future—but itis the present value 
alone of such advantages that fails to be 
determined. 

In delivering the judgment of 
Board,and after stating the two 
tions embodied in the Order in 
Lord Dunedin proceeded to say :— 

"When, therefore, the element of value 
over and above the bare value of the ground 
itself . consists in its adaptability 
for a certain undertaking . the value 
is not a proportional part of the assumed 
value of the whole undertaking, but is mere- 
ly the price enhanced above the bare value 
of the ground which possible undertakers 
would give, That price must be tested by 
the imaginary market which would haves 


the 
proposi- 
Council, 
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ruled had the land been exposed for sale 
before any undertakers had secured the 
powers, or acquired the other subjects which 
made the undertaking as a whole a realised 
possibility." 

The judgment then states that their 
Lordships pad soaght in vain in the testi- 
mony before them for any evidence direct- 
ed to the true question as they had ex- 
pressed it, and that all the testimony was 
based on the fallacy that the valueto the 
owner isa proportional part of the value 
of the realised undertaking as it exists in 
the hands of the undertaker. The point is 
that there was, in their opinion no evidence 
directed to the true question, , all of it be- 
ing based on the fallacy particularly men- 
tioned and on other fallacies as well, After 
some detailed criticism of the evidence 
pointing out the fallacies into which the 
witnesses had fallen, the judgment contains 
the following important paragraph :— 

“The real question to be investigated 

was for what would these... sub- 
jects have been sold had they been put up 
to auction without the company being in 
existence with its acquired powers, but 
with the possibility of that or any other 
company coming into existence and obtain- 
i owers." 
Phe above extracts show quite clearly on 
what principles their Lordships thought 
the arbitrators should proceed and the 
nature and extent of the deviation from 
those principles which in their opinion 
vitiated the award then in question. 

In the present case the majority of the 
arbitrators made two awards—one in the 
case of the Pointe du Moulin and the other 
in the case of the Isle aux Vaches. They 
are identical in form, except, of course, in 
those passages in which the property in 
question is described, and it is, therefore, 
enough to refer to one of them—that deal- 
ing with the rights reserved at the Pointe 

lin. 
CH ee pater begin by referring short- 
ly to the history of the matter down to and 
including the decision of this Board, end 
giving 2 perfectly accurate description 
taken from the deed of 1879 of the rights 
thereby reserved. They quote verbatim 
from the Order in Council the principles 
upon which, in the opinion of this Board, 
their award should be made. They then 
‘declare that they had heard, examined and 
considered the allegations. of the parties 
pad the documenta and evidence of both 
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parties concerning the matters of the Isie 
aux Vaches and the lang and rights reserv- 
ed at the Pointe du Moulin; that the 
two cases had been, by consent, proceeded 
with together and united for proof and 
hearing before the arbitrators ; that they 
had viewed and visited the places in ques- 
tion; and that, having, upon the whole, 
maturely deliberated, they had come to the 
following conelusions, stated in numbered 
paragraphs:— 

The first paragraph is mainly a repeti- 
tion of the statement of principles con- 
tained in the previous judgment of this 
Board. Theothers, 21 in number, are in 
the following terms :— 

“ (2) That the value to the owners as it 
existed at the dateof the taking and to be 
paid forwasthe value of the ownership 
and of the right of enjoying and of dis- 
posing of the lands and water rights in 
question in the most absolute manner, and 
this without any restrictions but those im- 
posed by law for public interest. 

“ (3) That the value to the owners con- 
sists of all advantages which the lands and 
rights possess by themselves, their nature, 
character, destination, capabilities, possi- 
bilities, and peculiar natural situation in 
and on the St. Lawrence river, which is in 
repid at that place. 

“ (4) That the lands and water rights in 
question had something over and above the 
bare value, that is,the possibilities of be- 
ing required for the construction of a water 
power and their capabilities of being used 
for water works at that place. 

*(5) That the owners are only to receive 
compensation based upon the market value 
of the said lands and water rights as they 
stood before the scheme was authorised by 
which they are put to publie uses ; subject 
to that they &re entitled to be paid the full 
price fortheirlands and water rights, and 
any and every element of value which they 
did possess must be taken into consideration 
in so faras they increase the value to them, 

“ (6) That the fact that no buyer for 
water-power purposes in the said navigable 
river can be found except a buyer who has 
obtained Parliamentary powers, does not 
prevent the special value being marketable, 
on the ground thatthe compulsory taker 
himself might become a possible pure 
chaser, who would give a special price for 
the lands and rights. 

“ (7) That the land hasan adventitious 
value, that is, something beyond its merg 
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agricultural or normal value, which is a 
“marketable valuein this sense, that persons 
"wishing, fora pfirpose for which the land 
is peculiarly applicable, to purchase that 
‘land would givea higher price for that 
land. It isa matter no doubt contingent, 
but still itis a matter which is not to be 
ignored or put out of consideration.  . 

“ (89) That land adjoining large works 
would in fact often have a special value 
because the owner of the works would 
likely be willing to givea larger price, be- 
cause it adjoins his works, 

: " (9) That the island and the land and 
rights reserved on and at the Point du 
Moulin were probably certain,. within a 
reasonable time, to be required and used 
for water purposes which would give 
them a very much enhanced value, which 
‘is a matter to be taken into consideration. 

(10) That the development and utilisa- 
` Aion of the falls and water powers of the 
province of Quebec was previous to the tak- 
ing amatter of public utility,as they tend 
tothe advancement of industries already 
established, and the creation of new ones 
by allowing of the utilisation of their motive 


power. ` 

. "(11) That the enhanced value of the sub- 
jects in question should be taken into con- 
sideration, on account of their capabilities 
of being used forthe construction of water 
works, or for any useful purpose for which 
‘persons would pay a substantial price. 

"(12) That in estimating the value of 
‘the Isle aux Vaches and the lands and water 
rights reserved at. the Pointe du Moulin, 
the natural and peculiar adaptability there- 
of for the construction of a water power 
‘is a fitand proper matter for consideration, 
as an element in the value thereof, in the 
‘assessment of compensation. 

"(13) That the element of value over and 
&bove the bare value of the ground itself 
consisting in adaptability for a water- 

' pawer purpose, the value is not a pro- 
portional part of the assumed value 
of the whole undertaking, but is mere- 
ly the price, enhanced above the bare 
value of the ground which possible in- 
tending undertakers would give. That 

- price must be tested by the imaginary 

market which would have ruled had the 
land been exposed forsale beforeany under- 
takers had secured the powers, or acquired 
the other subjects which made the under- 
taking as a whole a realised possibility. 
"(14) That the real question to be investi- 


` 
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gatel is for what would these subjects 


‘have been sold had they been put up to 


auction without the Ceders Péwer Com- 
pany being in existence with its acquired 
powers, but with the possibility of that or 
any other company coming into existence 
and obtaining powers, e 

“(15) That the arbitrators ate not to value 
the lands and rights in question with re- 
ference to the particular purpose for which 
they are required. 

"(16) That special adaptability is an ele- 
ment which the probability of purchasers 
requiring the lands and rights for such 
purposes gives to thelandsand rights com- 
pulsorily taken for such purposes; that the 
element is not the fact that the lands and 
rights havein fact been taken,and that the 
probability had been realised by the prc- 
moters having obtained compulsory powers 
to take the lands and rights in question; 
but only the value of the probability as it 
existed before the promoters had obtained 
their powers. 

"Thatthe contingent value of the pro- 
bability and the realised value by reason of 
the promoters having obtained Parliamen- 
tary powers, to take the said lands and 
rights are not identical. That for the pur- 
poses of valuation the arbitrators must 


.value the possibility of the site going into 


the market as being required for the con« 
struction of the water works, and not on 
the basisofa realised possibility, qr on 
account of the promoters having obtained 
from Parliament compulsory powers, and 
that they must value the possibility and not 
the realised possibility, 

“That the lands and rights in question 
may berightly valued at more than their 
bare value, as they had other capabilities 
for the construction of water works, and 
forthe purposes of a water power, and 
those contingencies are fair and reason- 
able things to be considered not to give 
their full value as if the things in prospects 
were actually accomplished, but to give the 
enhanced value, that is, what they would 
sell toa willing purchaser for in conse» 
quence of their having these additional 
advantages. 

. '(7) That special adaptability for some 
purpose or other is the very basis of the 
maet value of all lands. 

"The question arises only in | 
where the special adaptability is ce 
poses forwhich lands are required, but 
used for works of publie utility which are 
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naturally different from the uses to which torsattributeto them is not reached by 


ands are put while in private hands. 

“That where the special value exists 
only for a particular purchaser who has 
obtained powers of compulsory purchase, 
itcannot be taken into consideration in 
fixing the price, buf when the special value 
exists also for other possible purchasers, 
so that there is, so to speak, a market real, 
‘though limited, in which that special 
value goes towards fixing the market price, 
the owner is entitled to have this element 
of value taken into consideration. 

(18) That the lands and rights in ques- 
tion are specially suited for the purposes 
in question, and they may fairly become in 
privats hands the subject of competition 
between rival companies, desirous of gett- 
ing the advantage of that special suit- 
ability, and this being so, the arbitrators 
assessing the compensation are entitled 
and bound to consider what is the fair 
market value so arising, and if it be greater 
than that obtained by taking it as purchase 
for ordinary uses, to give to the seller the 
larger of the two. | | : 

"(19) That the situation is naturally 
favourable tothe establishment of power 
workslike those of the Cedars Power 
Company, and that the respondents and 
others might have been prepared to offer 
an enhanced value on thisaccount, taking 
the chances ofa situation in which they 
might or might not obtain the requisite 
Parliamentary powers to work out acom- 
mercial scheme. Butthe value emerging 
through a grant of such powers having been 
actually given cannot after the event be taken 

into account, 

720) That with regard to the reserved 
water rights there is no confusion made. 
It is not that the water power of the com- 
pany will be derived from the reserved 
waterrights, but itis that a water power 
like that of the company could not be de- 
veloped and located to such advantage with- 
out extinguishing [os reserved water 
E of the respondents. 

ng) That if the subjects had been put 
up to auction, as before said there isa 
probability of a purchaser who was looking 
out for special advantages being content 
to give this enhanced value in the hope 
that be would get the other powers and 
acquire the other rights which were neces- 
pary for à realised scheme. 

-22) That here there are two subjects 
detached, and the value which the arbitra- 


joining them up, & process which depends 
on powers obtained not from the respond- 
ents and for the enhanced value of which 
result the respondents have no rightto be 
compensated.” 

The award then concludes as follows:— 

“Upon the above findings the majority 
of the undersigned arbitrators are of the 
opinion that the present value to the 
owners asitexisted at the date ofthe 
taking consisting in all advantages which 
the above described property possessed, fix 
the value of such advantages to be paid 
by the company at the sum of $75,000 as 
compensation for the land and rights above 
described and for any damages caused by 
the exercise of their powers thereon.” 

Asalready stated, the arbitrators made 
a corresponding award in the case of the 
Isle aux Vaches, but fixed the amountin 
that case at $45,000. 

The arbitrators have assessed the com- 
pensation as on tbe date—the 28th-Janu- 
ary, 1911— 0f the notices of ex-propriation. | 

Before dealing with the awards as a 
whole it is desirable to dispose of the 
special point raised by the cross-appeal, 
viz. that in accepting the date of the 
notices of ex-propriation as the date of 
taking for the purpose of assessing com- 
pensation, the arbitrators took the wrong 
date and that they ought to have made 
their assessment as in September, 1905, 
when the plans of the proposed works 
were deposited or at latest as on the 
date when such plans received the approval 
of the Governor in Council. 

By the Act of Incorporation of the 
respondent company [4 Edw. 7 o. 65 
(Canada)] it was provided (amongst other 
things) that lands required for the erection 
ofthe works of the company might be taken 
&nd aequired by the company, and to this 
end,after the plan of such works and the 
land required therefor had been approved 
by the Governor in Council, all the provisions 
ofthe Railway Act, 1:03, which were ap- 
plicable to such taking should, so far aa 
they were applicable thereto and mutatis 
mutandis, apply as if they were included 
in the said Act of Incorporation, and in 
like manner all the provisions of the 
Railways Act, 1803, which were applicable 
should in like manner mutatis mutandia 
apply to the valuation and payment of the 
compensation for lands arising out of such 
taking and acquisition, The general effect, 


5110 T. O. 1528 
of these provisions is, in their Lordships” 


opinion, to place the respondent company 
in the same position in reference to 
the matters there referred toas if they had 
been acompany directly within the provi- 
sions of the Railways Act, 1903, with the 
modifications in matters of detail provided 
for in their Actof Incorporation. 
Section 153 of the Railways Act, 1903, 
provides in effect that the date of the 
deposit of a plan and book of reference 
shall be the date with reference to which 
compensation shall be ascertained. 
Thissection was, however, amended by 
the Railways Act, 1909, which provides that 
if the company does not actually acquire 
title to the lands within one year from the 
date of such deposit, then the date of such 
acquisition shall be the date with refer- 
ence to which such compensation shall be 
ascertained with asaving of amongst other 
things, & pending arbitration. 
This amendment clearly applies to all 
Gompanies originally within the operation 
of the Railways Act, 1903, and their Lord- 
ships see no reason why it Should not 
equally apply to therespondent company, 
whieh is brought within its operation by 
reference. The present arbitration was not 
pending in 1909 and the saving clause has 
no application toit. Their Lordships are, 
therefore, of opinion that the date a3 on 
which compensation is to be assessed is 
‘that adopted by the arbitrators. . 
Their Lordships now have to consider 
“the main question, viz, Was the Court 
"below justified in setting aside the pre- 
gent awards and remitting the matter to 
the arbitrators ? 
<. The law and practice of the Province of 
Quebec governing the procedure of the 
'Oourtin such matters appears to be in all 
essentials the same as in this country. 
: Although the appealis a re-hearing, a verdict 
"of adury or an award of an arbitrator 
‘acting within hig jurisdiction is not in 
general set aside unless it is shown that 
the Jury or the arbitrator proceeded on an 
erroneous view of the law, or that there 
was no evidence on which the verdict or the 
- award could properly be arrived at, or that 
there was some manifest error leading to 
>the result, There might also, of course, bà 
-gome other matter in the conduct of the 
| proceedings such as the wrongful admission 
' or rejection of evidence which might viti- 
- ate the result. But as a general rule the 

Gourt does not eet aside a verdict or an 
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award merely on the ground that it is 
against the weight of evidence. Of course, 
a verdiet or an award may also be set aside 
on the ground of misconduct, in tie popu- 
lar sense of the word on the part of the Jury 
"er the arbitrator, but nothing of this kind 
is alleged in the present case. 

In the present case it appears on the face 
ofthe awards that the arbitrators had in 
mind and intendedto apply the two main 
principles laid down in the previous judg- 
mentofthis Board. The paragraphs fol- 
lowing the references to these principles, 
except so far as they are findings of fact, are 
all founded on judieial utterances as to the 
application. of those principlesto be found 
either in thejudgment of the Board or in 
those ofthe Lord Chief Justice in In re 
Lucas and Chesterfield Gas and Water Board 
(1) or in other reported cases. No one has 
suggested that anyof these paragraphs 
discloses a manifest error either of fact or of 
law on the part of the arbitrators: in fact, 
they are accepted as correct by those Judges 
in the Court of King's Bench who were in 
favour of the respondents. The good faith 
of the arbitrators is not impugned. Morea 
over, it is not now disputed that the subjects 
in question in fact possessed special advante, 
ages proper to be taken into consideration, 
in assessing the amount of compensation, 

The question of amount is one peculiarly 
for the arbitrators, 

The main ground of attack on the awards 
is expressed in the contention that the 
same vice as was apparent in the case of the 
previous award is apparent in these also, 
viz, that thereis no evidence on which ar- 


. bitrators acting in accordance with correct 


principles could have fixed the amount they 
in fact fixed. 

In their  Lordships' opinion this 
contention fails, From the numerous 
citations from the evidence made by 
Counsel for the appellants, it appears 
that there was an abundance of esti 
mates formed on a correct view of the quesa 
tion to be determined. Counsel for the 
respondent have pointed to a number of pase 
sages which appear to be founded on the 
fallacious notion already condemned, In 
other words, the arbitrators had before them 
evidence both good and bad. They wera 
a! liberty to accept and act upon the good 
and reject the bad. ttis impossible to bes 
lieve that they accepted and acted upon 

(1) (1909) 1 K. B. 16; 77 L. J, K B. 1009; 99 L. T. 767! 
72 J, P, 437; 6 L, G. R. 1106; 24 T. LB, 858, 
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evidence violating principles acknowledged 
by them as thoee which ought to guide them 
in making their estimates. , 

It is true that as a mere matter of figures 
the arbitrators did not accept any of the 
estimates given in evidence. But the pro- 
per amount to be awarded in such & case 
cannot be fixed with mathematical certainty 
but*must be largely a matter of conjecture. 
It is thepricelikely to be obtained at an 
imaginary sale, the bidders at which are 
assumed to ignore the fact that a definite 
Scheme of exploitation has been formed 
and compulsory powers obtained for carry- 
ing it into effect, 

On such a question as this the arbitrators 
"ere entitled to form their own opinion 
and were not bound to aecept any of the 
figures put before them in evidence. 

As to'the conduct of the arbitration, the 
arbitrators were severely criticised by Coun- 
sel for the respondents for having rejected 

uestions in cross-examination of some of 
the appellanta' witnessesthe answer to which 
might have shown that the witnesses could 
not name apy persons who would have been 
competitors in theimaginary auction, Whe- 
thersuch questions were improperly rejected 
Or not, their Lordshins cannot believe that 
Bu answerto them would have materially 
affected the result. Considering thenature of 
the circumstances and particularly that the 
auction in question was purely imaginary, 
the answer would almost certainly have 
been in the negative, and it was left open 
to the respondents to contend, as they in 
fact did, that there wasno evidence of the 
éxistence of any named persons who might 
be expected to compete and to make the 
most of such a position. 

, Their Lordshipsare of opinion that there 
wasno ground on which the awards could 
properly be set aside and that the appeal 
should be allowed and the cross-appeal dise 
missed. The order of the Court of King's 
Bench of the Province of Quebec should be 
discharged and the respondents should be 
ordered to pay the costs hereand below, It 
is unnecessary to say anything: about the 
posts of the arbitration as they are provided 
for by Statute. Their Lordships will humb- 
ly advise His Majesty accordingly. 

K. J. R. Appeal allowed, * 

Solicitors for the Appellants:—Mesers. 
Blake and Redden. 

Solicitors for the Respondents:—Messrs, 
Lawrence, Jones & Co, 
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LAHORE HIGH COURT. 
Civin MISCELLANEOUS Perrrion No. 504 
oF 1927. 

February 21, 1928. 
Present:—Mr. Justice Addison and 
Mr. Justice Bhide. 

FEROZE DIN KHAN anp OTBERS 
— DEFENDaNTS—A PPELLANTS 
— PETITIONERS 
versus 
NAWAB KHAN AND OoTHERS—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 109 (c)— 
Leave to appeal to Privy Council—'Substantial ques- 
tion of law'—Muhammadan Law—Acknowledgment— 
Children proved to be illegitimate—E ffect of acknow- 
ledgment. 

A question in order to bea substantial question of 
law for purposes of grant of leave to appeal to 
Privy Council must be a question of law in respect 
of which there may be a difference of opinion. A 
question of law which has been definitely settled by 
their Lordships of the Privy Council while there is 
no authority holding acontrary view cannot be said 
to be a substantial question of law. [p. 259, col, 


2, 

bo kal Chand v, Sanwal Das (4), Parshotam Saran v, 
Hargu Lal (5) and Surasuti v. Hehri Pershad (6), 
followed. : 

Acknowledgment of paternity by the father cans 
not confer on the children the status of legitimacy 
under Muhamthedan Law where it is established 
that the mother of the children was not married ta 
their father atthe time of their birth. [p..259, col, 


E Allahdad Khan v. Muhammad Iemail 
Khan (1) Ghazanfar Ali Khan v, Kanie Fatima (2) 
and Habibur Rahman v. Altaf Ali (1), followed. 

Petition, under O. XLV, r. 1 andss. 109 (c), 
110, Oivil Procedure Code, for leave to appeal 
to His Majesty in Council from the decree of 
Mr, Justice Addison and Mr, Justice John. . 
stone, passed in Civil Appeal No. 21 of 1922, 
dated the 27th June, 1927, : 

Lala Moti Sagar, R. B., for the Peti- 
tioner. ` 

Lala Badri Das, R. B, and Mr, Fakir- 
Chand, for the Respondents. 

ORDER.—Tbis is a petition for leave 
to appeal to His Majesty in Council under 
88,109 (c) and 110, Civil Procedure Cade, 
The subject-matter of the suit is over 
Rs. 10,000 and the decision ofthis Court 
affirmed the decision of the trial Court, 
Therefore, so far as s. 110 is concerned it has 
only to be decided whether there is a sub= 
stantial question of law involved. 

It has been held that the petitioners wera 
acknowledged by their father to be his- 
sons but thatit has been proved that at the 
time of their birth their mother was nof 
married to their father but was then & 


prostitute. 
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-It was conceded before us by the peti- 
tioners’ Counsel that the only question of 
law which can becalled substantial is the 
question whether, if the marriage of the 
mother has been positively disproved, the 
acknowledgment b; thefather is sufficient. 
It was contended on behalf of the respond- 
ents that this was not a substantial 
question of law as the law has been clearly 
stated already by their Lordships of the 
Privy Oouncil aud no authority against the 
view taken by the Privy Council has been 
quoted. < : 


-The question came before a Fall Bench 
of the Allahabad High Court ina case 
reported a8 Muhammad Allahdad Khan v. 
Muhammad Ismail Khan (1) where Mahmud, 


J., observed that a child, whose illegitimacy . 


is proved beyond doubt, by reason ofthe 
marriage of its parents being either dis- 
roved or found to be unlawful, cannot be 
egitimatised by acknowledgment. This 
view has prevailed ever since and it has not 
been shown to us thai any Jurist has ever 
taken the other view, Ackaowledgment by 
the father gives rise to a presumption of 
fact that there was a marriage between the 
parents and thus it may be rebutted by 
positive proof that there was no marriage 
between the parents, This question was 
before their Lordships of the Privy Council 


in the case reported as Ghazanfar Ali Khan. 


v. Kanie Fatima (2). Init the appellant's 
success depended upon his proving his 
status as the legitimate son of his parents. 
There was no evidence of marriage between 
the parents and it was held that the pre- 
pumption of marriage which might have 
arisen from their prolonged cohabitation 
did not apply, because the mother before 
phe was brought to the father's house was 
admittedly a prostitute. It was further 
held that in these circumstances. instances 
of the alleged acknowledgment by the 
father of the mother as his wife and the 
fact that the appellant's two sisters were 
married to respectable men with due for- 
malitites were insufficient to affect the 
question favourably for the appellant. The 
matter came direetly before their Lordships 
of the Privy Council again in the case 


D A. 289; 6 Ind. Dec. (x. s) 193, 

Ind. Cas. 674; 32 A. 345; 14 O. W.N. 600; 7 
J.579, 11 O., L. J. 649; 12 Bom. D. R., 447; 8 
T. 59; (1910) M, W. N. 312; 20 M, L J, 019; 13 


i L, 
110; 87 1, A 108 (P, Oh 


NawaB KHAN. ' 259 
reported as Habibur Rahman v. Altaf Alt 
(3) where if was laid down that under 
Muhammadan Law no statement made by 
a man that another, proved to be illegiti- 
mate, is his son can make that other 
legitimate. The authority applies fully to 
the present case and must be held to be the 
law. An acknowledgment gives rise only 
toarebuttable presumption that there was 
& marriage between the parents. 

It was held by this Court in Gokal Chand 
v. Sanwal Das (4) that a question in order 
to be a substantial question of law must be 
a question of law in respect of which there 
may be a difference of opinion. These same 
words were used bya Division Bench of 
the Allahabad High Court in the case 
reported as Parshotam Saran v. Hargu Lal 
(5). The only question of law in the present 
case being one which has been definitely 
settled by their Lordships of the Privy 
Council while there is no authority of any 
kind indieating that the other view was 
ever taken or held, in our opinion, the 
question of law raised before usis not a 
substantial question of law as there can be 
no differance of opinion about it. 

Obviously a certificate cannot be given 
inorder to contest the facts, forthis Court 
affirmed the order of the trial Oourt and 
took substantially the dame view of the. 
facts. From those facts no substantial 
question of law arises and, therefore, ao 
leave to appeal to His Majesty in Council 
can be given. This was also the view taken 
ve the Punjab Ohief Court in Surasuti v, 

shri Pershad (0). 

Some attempt was made to argue that 
it was otherwise a fit case for appeal to 
His Majesty in Oouncil under s, 109 (9), 
Civil Procedure Code, This is obviously 
not the case, as the question has been 
already before their Lordships of the Privy 
Council. It cannot, therefore, be said that 
it is otherwise a fit case for appeal to them, 

We dismiss the petition with costs tothe 
plaintiffs resppndents only, 

R L Application dismissed, 

(8) 60 Ind. Cas.837; 48 0.856; 40 M. L. J. 510; 38 
O. L. J. 479; 19 A, L. J. 414; 23 Bom. L. R. 636; 
goai M. W.N. 300; 29 M. L. T. 354; 14 L. W. 175; 
d Ox N.81; A.I. R. 1922 P. O. 159; 48I, A. 114 

( (4) 18 Ind. Cas.417; 5 Lah. 260; 6 Lah, L. J. 180; 

A, I. R. 1924 Lah, 473 


"(8) 63 Ind. Cas. 837; 43 A, 513; 10 A, T. J, 462, 
(B) 61 P, R. 1900. 
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. PRIVY COUNCIL. 
APPSAL rxoM THE Bomasy Hiag CovaT. 
. May 18, 1928. 
Present :—Lord Shaw, Lord Carson and 
Lord Atkin. 
EUBULLA olids HAKIM HAMAD 
AND OTIHERE— DEFENDANT3— ÀPPELIAMTS 


versus 
HASSANALLI DEGUMIA —PraINTIFF— 
RESPONDENT, 

Pardanashin lady—Disposition of property—Onue 
On party supporting transaction. 

In the case of a disposition of property bya 
pardanashin lady, specially when she is illiterate, 
& very heavy onus is cast on those sup porting her 
disposition to establish that the transaction was 
one which the disponent thoroughly comprehended 
and deliberately and of her own free will carried 
out. But while it is importantto maintain the 
principles of law laid down for the protection of 
pardanashin ladies, it is also important not to 
transmute such a legal protection unto a legal 
disability: 

Held, on the evidence, that in the present case tha 
burden had been satisfactorily discharged, 

' Observations of Lord Shaw in Kali Bakheh Singh 
v. Ram Gopal Singh (1), relied on. 

Hassanalti Degumia v, Ruhulla Hamad, 86 Ind, Cog. 
886, affirmed, : 

Appeal from a judgment and decree 
of the High Court of ombay (Sir Lallu- 
bhai Shab, Aeting Chief Justice and Mr, 
Justice Kincaid), dated the 1Uth September, 
1924, reported as ¿B Ind, Cas, 586, reversing 
& judgment and deeree of the Court of 
the First Olass, Subordinate Judge, Broach, 
dated the 27th October, 1919, 

Messrs. De Gruyther, K. Cand Parikh, 
fer the Appellants. . 

Messrs. Dunné, K. O., and Raikes, for the 
Respondent, . 


JUDGMENT. 


Lord Atkin.—The plaintiff in this 
Case claims as mutawalli undera deed of 
wakf by which thesettlor, one Asha Begum, 
a pardanashin lady now deceased, disposed 
ofproperty of the value of about Rs, 70,000 
on the terms that five-ninthsof the income 
should be applied for the benefit of g 
mosque founded by her grandfather and 
four-ninths of the income should be appli- 
ed for the maintenance of the mutawall, 
who was to be herself during her lifetime 
and onher decease the plaintif, who tas 
her maternal uncle, The defendants are 
the lady's husband and her nearest agnata 
and some ienanis of the property. The 
suit ia for possession. The execution of 
the deed is not in question, It is, hows 
ever, undisputed tharin the ease of a dis- 


position of property by a gardanashin 
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lady an onus is cast on the person relying 
on the disposition to establish that thi 
transaction is one which the disponen 
thoroughly comprehended and deliberately 
and of her own free will carried out. Aftel 
a trial in which the Subordinate dud ge 
decided in favour of the defendants, the 
High Court, on appeal, ordered a new tria] 
directing an issue in the terms menticned 
above. The second írial Judge who had 
succeeded the first heard further evidence 
and found forthe defendants, and on ap- 
peal his decision was reversed by the 
High Court, who entered judgment for the 
plaintiff. As has been said, there is no 
dispute as to the law, and it may be said 
that where as in this case the pardanashin 
lady is illiterate, the Court will be espe- 
cially alert to see that the burden cast on 
those supporting her dispositions is satis- 
factorily discharged, But after a careful 
consideration of the circumstances disclos- 
ed in evidence in the present case, their 
Lordships are of opinion thatthe decision 
of the High Court should not be disturb» 
ed, Asha Begum, at the date of the deed 
in question, wasa lady of between thirty 
and forty years of age. She had been mar- 
ried some years before tothe first defends 
ant (bow deceased and represented by big 
heir), but had only spent one night in his 
house, and had then returned to herfather's 
house, Her father, Nanumia, in 1912, had 
given herthe property in question, and 
had subsequently managed it under a powers 
of-attorney, He died in 1914. He wason 
bad terms with his “own relations. The 
plaintiff was Asha Begum’s maternal uncle; 
he appears to have maintained affectionate 
relations with her, and to have advised her 
as to her health, which was bad. In 1912, 
shortly after the deed of gift, the father apa 
pearsto have prepared a document under 
which his daughter records that before the 
gift she and her fathér had agreed that if 
she had no children the property should be 
sold and the proceeds applied to religious 
uses at Mecca and Medina in equal shares, 
It appears that in 1917 she was minded to 
carry outihe wishes of her father, Evis 
dence was given by the witness Nagardas, 
a friend of the family, that he was cons 
sulted by the lady, that he advised her 
that to sell the property might involve a 
loss, that there would be difficulty in re- 
mitung the money to Mecca and Medina, 
that a mosque at Broach bore “her grand. 
father's name, and that the wakf might 


“LOT. O. 1928 


properly be made in favour of that mosque. 
The question of reserving part of the in- 
come for her mfintenancs was discussed, 
and the lady at that time decided to give 
nine-sixteenths to the mosque and retain 
seven sixtesnths for herself. A writer was 
sont for, a draft prepared, and eventually 
ths document in question was ‘executed 
and attested and duly registered. There 
is some discrepancy batween the witnesses 
(by no means suspicious in the oir- 
gumstauees of delay between the date 
of the transaction and the date of the 
respective trials) as to the precise times 
which elapsed between the various stages 
of completion and the varying proposals 
which ultimately took shape' in the deed, 
But there was abundant evidence that two 
drafts at last came into existenae, that they 
were read over tothe lady, and that she 
understood them. There was evidence that 
&fter the execution of the deed she made 
an application to be registered as owner in 
her representative capacity as mutawalli 
and notas heretofore absolutely, and that 
ahe took from one of the tenants a renewal 
as mutawalli. The transaction appears to 
their Lordships, as it did to the High 
» Court, a very natural one for the lady to 
contemplate. As far as it devoted part of 
the income to religious uses it carried out 
her father’s wishes, That it reserved a 
share for maintenance of herself is certain- 
ly not & suspicious circumstance, That 
the plaintiff and members of his family in 
succession to him should benefit by being 
appointed mutawalli on her death appears 
in the circumstance to be again a very 
natural provision. Nor does the defend- 
ants’ case in this respect appear to be 
strengthened by the fact that the lady 
about the same time by Will devised the 
rest of her property to the plaintiffs son. 
The Willappears to be unchallenged. She 
had no reason to benefit her husband; 
neither her father nor she appears to have 
been on friendly terms with her agnatic 
relations, Moreover, it is intrinsically im- 
probable that anyone would attempt to 
procure the execution of such a document 
as the deed in question without the set- 
tlor’s knowledge of its contents. The deed 
was to take effect at once ; one of the wit- 
nesses present at its execution, Nijamud- 
din, was an existing mutawalli of the 
mosque which was tobe benefited. The 
income disposed of to themosque was abont 
one-fourth of her total income, and it would 
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be unlikely that she would not spaadily 
become aware of that diminution of her 
not very considerable income, „There 1B, 
then, a disposition which the lady had 
avery motive to make, benefiting natural 
recipients of her bounty, disputed by pere 
sons who in the circumstances had no 
claims upon her, and ‘there js 9 body of 
evidence that she knew and approved of 
what was being done. While it is import» 
ant to maintain the principles of law laid 
down for the protection of pardanashin 
ladies, itis also important, as expressed in 
the judgment of this Board in Kali 


‘Bakhsh Singh v. Ram Gopal Singh (1) not to 


“ transmute such alegal protection into a 
legal disability.” 

The defence raised in the Court below 
and negatived by the High Court that the 
deed was executed by the settlor during 
her death illness was abandoned before the 
Board. Their Lordships will humbly ad- 
vise His Majesty that the appeal be dismiss- 
ed with costs. a. 

K. J. R. Appeal dismissed, 

Solicitors for the Appellants:—Messrs, 
T. L. Wilson & Ca. 

Solicitors for the Respondent:—Messrs. 
Downer & Johnson. 

(1) 21 Ind. Oas. 985; 42 T. A. 23 at p. 31; 18 O. W. 
N.282; 18 O. 6.378; (1914) M. W. N. 112; 13 A. L.J. 
115; 15 M..L. T. 130; 19 O. L. J. 172; 1 O. L. J. 67; 
26 M. L. J. 121; 16 Bom. L. R. 147; 36 A. 81 (P. C). 





LAHORE HIGH COURT. 
Spoonn Orvru Appaat No. 30 or 1928, 
March 31, 1928. — 
Present:—Mr. Justice Bhide. 
OHANDAR HAS —PLAINTIFF— ÁPPELLANT 
versus 
AKBAR AND ANOTHER—DEFENDANTS — 
RESPONDENTS. | 

Evidence Act (I of 1872), 8. 92, proviso 4, scope of 
—Original contract reduced to writing and registered 
—Subsequent oral agreement, admissibility of—Sub- 
sequent oral, agreement ae only mode of pay- 

tgage-money, effect of. : 

Hee proven 4to s.92 of the Evidence Act oral 
evidence regarding the existence of a subsequent 
oral agreement is excluded not only in cases in 
*vhich the original contract, grant or disposition of 
property is by law required to be in writing but 
also in cases where such contract, grant or dis- 
position of proparty has been registered. [p. 262, col, 
2.1 


"There isample authority for the proposition that 
when a subsequent oral agreement relates merely to 
the mode of payment of mortgage-money, evidence 


Bos 


With regard toit is admissible. But when the sub=- 
Bequent oral agreement has the effect of converting 
a simple mortgage without possession into ẹ 
usufructuary mortgage it cannot be said that the 
change effected has been only with regard to mode 
of payment of mortgage-money. [p. 263, col. 1.] 

- Ram Bakhsh v. Durjan (2), Kamla Sahai v. Babu 
Nandan Mian (3), Afsar Shaik v. Saurava Sundari 
Dasi (4) and Balam Ngokammo v. Sadireddi (5), 
referred to. , 

Second appeal fromthe decree of the 
District Judge, Attock at Campbellpur, 
dated the 27th September, 1927, affirming 
that of the Subordinate Judge, Fourth 
Class, Attock at Campbellpur, dated the 
98th May, 1926. 
` Mr. A. R. Khosla, for the Appellants. 

: Mr. Bishen Nath, for the Respondents. 

JUDGMEN'T.—The facts of this casa 
. were’ briefly as follows: The land in 
dispute was mortgaged by one Bahadur 
Khan in the year 1872 in favour of the 
plaintiff for Rs. 112-5-3 by a registered 
deed. The terms of the mortgage were 
that the mortgagor was to remain in 
possession, pay the land revenue and 
give half of the produce of the land to 
‘the mortgagee. The price of the pro- 
duce was to becalculated at the market 
yate and appropriated first towards the 
payment of the interest and next to that 
of the principal. Later on, about the 
year 1882, the son of the mortgagor 
found that the rate of the interest was 
high and the yield of the land was small 
and, therefore, orally converted the ori- 
gina mortgage into one for possession 
and put the mortgagee in possession ac- 
cordingly. The land was, however, leased 
by the mortgagee to the sonof the mort- 
gagor and the latter continued in actual 
possession of the land. Rent was paid 
according to agreement to the mortgagee 
up to the year 1921 when the defendants 
who are the representatives of the mort- 
gagor refused to recognise the title of 
the plaintiff and pay rent to him. The 
plaintiff, therefore, instituted the present 
suit for possession. The defendants denied 
“any knowledge of the mortgage and plead- 
ed that in any case there had been ad- 
verse possession for over twelve years, 
The trial Court found from the entries 
in the Revenue Records that there was a 
subsisting mortgage but held that no 
delivery of possession to the mortgagee 
or payment of rent to him had been 


. established and that the defendants had : 


been in adverse possession for more than 
. twelve years, The plaintif's suit was 
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therefore, dismissed with costs. On appeal 
the learned District Judge was of opinion 
that it was clear fron! the entries in. 
the Revenue Records that the mortgagee. 
had been put in possession and that the. 
defendants had been cultivating the land 
under him as tenante-at-wil. He, how- 
ever, held that the oral agreement of 
]882 by which the terms of the. ori- 
ginal mortgage were altered could not. 
be proved: according to proviso 4 to 
B. 92 of the Indian Evidence Aot. He, 
therefore, dismissed the appeal on this. 
technical ground,. The plaintiff hes now. 
filed a second appeal and the main con- 
tentions urged on. his behalf were (l), 
that the Privy Council ruling, Abdullah, 
Khan v. Basharat Hussain (1), which the 
learned District Judge purports to. follow, 
has no applicability as.the Transfer of 
Property Act is not in force in -this 
Province and, therefore, it was. not neces- 
sary to execute the original mortgage 
or the subsequent agreement. by a re- 
gistered deed; (2) that in any case the 
subsequent oral agreement only related » 
to the mode of payment of the money 
due on the mortgage, end, therefore, 
evidence thereof was not excluded by 
proviso 4 to s. 92 of theIndian Evidence 
Aet, and (3) that the oralagreement had 


‘been acted upon by the parties for many 


years, and, therefore, the defendants. were 


estopped from denying it. 


As regards the first contention, the 
Privy Council ruling relied upon by the 
learned District Judge does not appear 
to throw much light on the issue arising 
At the same time the con- 
tention that proviso 4 to s. 92 of the 
Indian Evidence Act does not apply to 
the facts of this case because the Transfer 


.of Property Act isnot in force in this Pro- 


vince cannot be upheld. It would appear 
from the wording of the proviso that oral 
evidence regarding the existence of a sub- 
sequent oral agreement is excluded not 
only in cases in. which the original con- 


tract, grant or disposition of property 


is by law required to be in writing but 
also in cases where such contract, grant 
or disposition of the property has been 
regisiered. The latter condition is fulfilled 
in the present case as the original mort- 


(1) 17 Ind. Oas. 737; 17 C. W. N. 233; 73 M.'L. T. 
“189; (1912) M. W. N. 131; 35 A. 48; 17 C. L. J. 312; 
15 Bom. L, R. 432; 25 M, L.J. 91; 40 I A. 31 


(P, O) = i 
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gage was effected by a registered deed. Con- 
sequently, if theeterms of that mortgage 
were modified by a subsequent oral agree- 
ment evidence as to the latter would be 
inadmissible. 

The second contention that when the 
subsequent oral agreement relates merely 
to the mode of payment of mortgage- 
money evidence with respect to it is ad- 
missible is supported by a number of 
authorities, for example, Ram Bakhsh v. 
Durjan (2), Kamla Sahai v. Babu Nandan 
Mian (3), Afsar Shaik v. Saurava Sune 
dari Dasi (4) and Balam Nookamma v, 
Sadiredhi (5). But the applicability of 
these rulings depends upon the question 
of fact whether in the present instance 
the oral agreement related only to the 
mode of payment. It appears from the 
facts alleged in the plaint itself that 
there was not merely an agreement as 
regards the mode of payment but an 
alteration of the character of the mort- 
gage itself; for the plaintiff states in 
the, plaint as follows :— 

“Pisar rahin ne zabani taur par arazi 
mutdawiya ba-iwae zar rehn bala pas walid 
-mudai ba-gabza rehn kar di." 

I understand this to mean that the ori- 
-ginal mortgage which was without pos- 
session was changed into a usufructuary 
mortgage. It is well-known that the 
rights ofa mortgagee under a usufruetuary 
mortgage are different to those under 
& simple mortgage. It cannot, therefore, 
be maintained that there was merely an 
oral agreement with respect to the mode 
of payment of the &mount due on the 
original mortgage. In the circumstances 
it is not necessary to discuss the author- 
ities mentioned above, 


The last contention that the oral agree- 
ment has been acted upon for a num- 
ber of years and, therefore, the defend- 
ants are estopped. from denying it also 
does not appear to have much force, 
The learned District Judge has merely 
relied upon the fact that in the Revenue 
Records -the plaintiff is entered as the 
mortgagee in possession and the defendants 
as, his tenante-at-will. The defendants 
have denied that they have ever paid 


(2) 9 A. 392; A. W. N. (1887) 65; 5 Ind. Dee. (N. s.) 
696 


(3) 2 Ind. Oas, 13; 11 C. L. J. 39. 
4) 40 Ind. Cas. 371; 25 C. L. J. 560. 
i 107 Ind. Cas. 417; 53 M. L. J.863; A.I. R, 1928 
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any rent tothe plaintif. The trial Court 
found that there was no reliable evidence 
to prove aay payment of rent. The 
learned District Judge has also not found 
that any rent has been paid by the de- 


‘fendants, In the circumstances it cannot be 


said that it has been found as,a fact that 
the oral agreement has been actually acted 
upon by the defendants. I must, there- 
fore, dismiss the appeal, but in view ofall 
the circumstances I leave the parties to bear 
their own costa. 


B. L. Appeal dismissed, 


kana adhakah 


BOMBAY HIGH COURT. 
Orvin, AppuicaTION No. 249 or 1927. 
February 10, 1928, 

Present ; —Mr. Justice Fawcett and Mr, 
Justice Mirza. 
GULABBHAI KANTHADBHAI— 
PLAINTIFF—APPLIGANT 


versus 
SOHANGDASJI MOHANDASJI— 
DEFENDANT—OPPONENT, 

Religious endowments—Temple—Shebait—Adminige 
tration suit by creditor on death of shebait, com- 
patency of. 

A creditor who claims to be paid out ofan idol's 
property in respect ofa debt incurred by the shebait, 
cannot, when the shebait who incurred the debt dies, 
bring an administration suit on behalf of himself 
and all other creditors ofthe deceased shebait. 

Bai Meherbai v. Maganchand (1) and Gangaram v, 
Nagindas (2), referred to. 

Application against an order passed by 
the Subordinate Judge, Surat. 

Mr. Dave(with him Mr. H. M. Chokshi), 
for the Applicant. 

JUDGMENT.—The lower Court has 
held that the case is one which falls within 
the remarks made in Bai Meherbai v. 
Maganchand (1). In that case Chandavar- 
kar, J., himself pointed out that succeeding 
shebaits “in fact forma continuing repre- 
sentation of the idol's property." There is, 
therefore, no proper scope for the theory 
that, where,a shebait dies, a creditor who 
claims to be paid out of the idol’s property 
in respect of a debt incurred by sueh she- 
bait, can bring an administration suit on 
behalf of himself and all other creditors of 
the deceased shebait. 

Ohandavarkar, J., in Gangaram v. Nagin- 
das (2) pointed out the limitations that were 
applieable to those observations. 

(1) 29 B. 96; 6 Bom. L. R, 853. 

(2) 33 B. 381; 10 Bom. L. R. 518. 


Bgt 


In the present case Mr, Dave for the ap- 
plicant hus pointed ont that, so far as he 
seeks relief against a Hindu idol, the latter 
isa “ juristic entity " with its interests at- 
, tended to by the person who has the deity 
in his charge and who is, in law, its mana- 
Eger withall'the powers which would, in 
such circumstances, on analogy, be given 
to the manager of the estate of an infant 
heir, as laid down in Pramatha Nath Mullick 
v. Pradyumna Kumar Mullick (3). The 
case is nof, in our opinion, a proper one to 
be dealt with in the manner suggested in 
Bai Meherbai v. Maganchand (1). The plaint- 
iff cannot, in our opinion, besaid to bein the 
position of a creditor of a deceased person, 
because his debt is claimed from the Hindu 
idol that is kept in the temple, and he has 
in his plaint asked for relief onthat footing. 
The Mahant defendant may, no doubt, be 
liable in respect of the acts of his predeces- 
sor so far as he has assets in his hands; 
but that mere fact does not suffice to make 
it acase in which the Oourt can properly 
insist upon the plaintiff not bringing a suit 
merely to recover his own particular debt, 
-but making it an administration suit for 
‘and on behalf of all the creditors, who 
might have advanced money, when the 
defendant's predecessor was the Mahant. 

Inour opinion, the Subordinate Judge 
has exercised jurisdiction not vested in him 
by law, and, therefore, we interferein revi- 
‘pion, setaside his order of July 17, 1927, 
and direct him to proceed with the trial of 
the suit in the ordinary way. As the re- 
spondent has not appeared, costs to be costs 
in the Pause 
N. Rule made absolute. 
3) 87 Ind. Cas. 305; 521. A. 245 at p 250; 27 Bom. 
. R. 1064; 23 A. L. J. 537; A. I. R. 1925 P. O. 139; 49 
. L. J. 30; (1925) M; W.N. 431: 410. D.J. 551:2 
. W. N. 557; 22 L. W. 492; 30 O. W. N. 25; 52 O. 809; 
Pa t. L. R. 815 (P. 0). 


LAHORE HIGH COURT. 
First CIVIL ÁpPEAL No. 1021 oF 1926. 
May 5, 1927. 

Present : —Mr. Justice Tek Chand ani 
Mr. Justice Agha Haidar. 

BELI RAM AND oTSERS—PLAINTIFFS— 
APPELLANTS 

versus 
ISHAR DASS—Derenpant—REsPonpDENT. 
Civil Procedure Code (Act V of 1908), s. 92—Court 
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Fees Act (VIIof 1870), Sch. II, Art. 17 cl. (yi)—Swit 
under s. '92—Prayer for mólcing over property ta 
another trustee—Court-fee. 

< A suit was instituted under s.02, Civil Procedure 
Code, for the settling of a proper scheme for the mans 
agement of a public trust and for the following 
reliefs: that the Mahant may be removed and a 
new Mahant may be appointed in his place; that 
along with the Mahant so appointed a committee may 
be formed to fulfil the objects of the trust; the pro- 
perty of the trust may be made over to the new 
Mahant and the newly appointed committee; and a 
list of the said property may be prepared: 

Held, that there was nothing in the reliefs claimed 
which would take the case out of the purview of 
Art. 17, al. (vi) of the Court Fees Act and that a Court- 
fee of Re. 10 alone was sufficient: [p. 265, cols. 1 & 2.] 

Ramrup Das v. Sujaram Das (|, Thakuri v. 
Bramha Narain (2), Girdhari Lal v. Ram Lal (3) and 
Gopi Das v. Lal Das (4), followed. 

Raj Krishna Dey v. Bepin Behary Dey (5) and 
Mahant Mangal Das v. Mahant Narinjan Das (6), 
distinguished. 

.Umrao Mirza v. Jones (7), not followed. 

The Court Fees Act is a fiscal Statute and like all 
such Statutes it must be interpreted ina liberal and 
‘generous spirit in favour of the subject so as to make 
its operation less onerous, having due regard to, the 
language used in the enactment. |p. 266, col. 1.] 

First appeal from a decree of the Senior 
Subordinate Judge, Gujranwala, dated the 
Ist February, 1926. 

Messrs. G. C. Narang and Gobind Ram, 
for the Appellants. 

Messrs, Badri Dae and Amin Chand, for 
the Respondent, 

JUDGMENT.—The plaintifis have 
come up in appeal from an order rejecting 
their plaint on the ground that it was not 
sufficiently stamped and that the plaintiffs 
have not been able, within the time fixed by 
the Court, to supply the deficiency. 

The sole point, which we have to decide is 
whether or not the plaint is sufficiently 
stamped, having regard to the nature of the 
suit and the relief claimed. The suit un- 
doubtedly is one under s. 92 of the Code of 
Givil Procedure and the relief claimed is 
(1) that the present Mahant may be removed 
and anew Mahant may be appointed in his 
place, and (2) that, along with the Mahant 
80 appointed, a committee may be formed 
to fulfil the objects of the Trust, the pro- 
perty of the Trust may be made over. to the 
new Mahant and the newly appointed com- 
mittee and the list of the said property may 
be prepared. And then there is further prayer 
about the settling of a proper scheme. 

The defendant denied the existence of 
the trust and claimed title in himself, He 
further pleaded that having regard to the 
nature of the suit, ad valorem Court-fee 
ought to have been paid. 

There cannot be any doubt that Art. 17 
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‘ol. (vi of tha Second Schedule of the 
‘Court Fees Act*applies to cases which are 
brought under the provisions of s, 92 of the 
‘Oode of Civil Procedure. Ifany authority 
were needed, the case raported a3 Ramrup . 
Das v. Sujaram Das (1) clearly lays down 
thata suit under s. 920f the Oivil Proce- 
dure Code falla within the purview of 
Att. 17, cl (vi), Sch. LL of the Court Faes 
Act. Now, the questioa is whether there 
is anything in the relief claimed which 
would take the case out of the purview 
of Art. 17, cl (vi) We have been 
referred to a number of cases by the learned 
Counsel for the appellants and our attention 
has been invited particularly to Thakuri v.. 
Bramha Narain (2), Girdhari Lal v. Ram 
Lal (3) and Gopi Das v. Lal Das (4), All these 
cases support the contention of the appel- 
lants and ineffect lay down that where a 
suit is brought under the provisions of s. 92 
‘of the Civil Procedure Code, a Court-fee of 
Rs. 10 is, under Art. 17, cl. (vi) of the 
Court Fees Act payable. In Thakuri v. 
Bramha Narain (2) the learned Judges 
laid down the prinoiple underlying this 
proposition very clearly. They say: “If 
sco every suit under that section (s. 939, 
old Code, s, 92 new Oode) in which the 
appointment of trustees was prayed for, or 
the removal of a trustee was sought, had 
to be treated as a suit for possession of the 
property, the salutary provisions of that 
gection would be seriously interfered with . 
and in many cases defeated. A suit under 
that section is brought for the protection 
and preservation of endowed property, and 
it is safeguarded by the rule which requires 
that it must be brought by the Advocate- 
General himself, or with the consent of the 
Advocate-General or such other officer as 
the Local Government may appoint in this 
behalf. Instances may often arise in which 
the trust property is of considerable value. 
1f Court-fees had to be paid with reference 
to that value whenever it was found neces- 
sary to bring a suit to remove a trustee who 
had committed a breach of his trust such 
Oourt-fees might be prohibitive and might 
prevent the institution of the suit.” 
It was argued on behalt of the defendant- 
“respondent that the allegations in para." 


(1) 7 Ind. Oas. 92; 14 O W.N. 932; 12 C. L. J. 211. 
(2) 19 A. 60; A. W. N. (1896) 187; 9 Ind. Dec. (N. 8.) 


39. 

(3) 21 A.200; A. W. N. (1899) 33; 9. Ind. Dec. (w.s.) 
837. 

(4) 47 Ind. Cas. 983, 97 P. R. 1918; 173P. W. R. 
1918. 
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5 of the plaint really made the suit 
one for possession of the property in dis- 
pute following upon the dispofÉsession of 
the defendant. ‘This, howover, is not the 
correct way of looking at the pleadings 
because in the relief, as pointed out above, 
there is no prayer for the possession of tha 
property for the benefit and’ advantage of 
the plaintiffs, The plaintiffs have brought 
this suit in their capacity as members of tha 
public and do not claim any beneficial ins 
terest for themselves, Under these cireum- 
stances it cannot be urged, by any stretch 
of reasoning, that the suit was one for pos» 
session of the property which the plaintiffs 
claimed for their own benefit or advantage, 

On behalf of the respondent reliance was 
placed upon s. 7, cl. (iv) (c);of the Court Fees 
Act. We have already mentioned that the 
suit was not one which is technically called 
a suit for a declaration in which a con- 
sequential relief was claimed and, therefore, 
any cases which might have been decided 
with regard to the provisions of that section 
would not have any application to the 
present case. The learned Counsel for the 
respondent further cited Raj Krishna Dey 
v. Bepin Behary Dey (5), .That case is clearly 
distinguishable as it contained a prayer for 
a declaration followed by a prayer for 
an injunction. Mahant Mangal Das v. 
Mahant Narinjan Das (6) was also quoted, 
but there is a passage at page 289* of the 
report which clearly goes along way jo sup- 
port the contention ofthe learned Counsel 
for the appellants. The only authority 
which could be cited in favour of the re- 
spondent was the case reported as Umrao 
Mirea v. Jones (7). It dees not, however, 
appear from a perusal of the report that it 
was a case under 8.999 of the old Code of 
Civil Procedure. Any way, this case has been 
considered in a number of cases and if it 
lays down anything contrary to the author- 
ities cited by the appellants all that we can 
say, with due respect, is that we are not 
prepared to follow it. 

The argument put forward on behalf of 
the plaintiffs-appellants before us receives 
further support from a case reported as 
Sudalaàmuthu Pillai v. Peria Sudaram 
Pillai (8) where the case reported as 
6) Na Cas. 162; 16 C. L. J. 194; 17 O. W. N. 591; 


40 Q. 245. 

(6) 56 P. R. 1895. 

(7) 10 O. 599; 5 Ind. Dec. (N. s.) 401. 

(8) 87 Ind. Oas. 25; (1925) M. W. N. 104; 48 M. L, J. 
514; A. I. R. 1925 Mad. 722. 


vPageof P. R. 1895—[Ed.] 
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Umrao: Mirza v, Jones (7) was considered 
and the learned Judge remarked; i 

. “My attention has been drawn to Umrao 
Mirga v.Jones(7) but that case was not 
one under s. 92 solar as can be gathered 
from the report. Ifit is sucposed to la 

down arule which is in confliet with the 
ruling in Rantrup Das v. Sujaram Das (|), 
I think we should prefer to follow tha 
later decision of the Oaleutta High Court." 

In this connection we may invoke in aid 
another principle of law which is well- 
established. The Oourt Fees Act is a fiscal 
Statute and like all such Statutes it must 
be interpreted in a liberal and generous 
spiritin favour of the subject so as to make 

‘its operation less onerous, having due 
regard to the language used in the enact- 
ment, 

We are satisfied that the judgment of the 
learned Judge of the Oourt below was 
erroneous and cannot be maintained. We 
set aside the decree ofthe Subordinate 
Judge and remand the case for trial on 


the merits. Costs would be costs in the 
cause, 
Appeal accepted: 
ALN. As Case remanded, 


BOMBAY HIGH COURT. 
Crvin RgrERENOE No. 17 oF 1927. 
son February 1, 1928, 
- Present:—Sir Amberson Marten, Kr., Chief 
Justice, Mr. Justice Crump and Mr. 
Justice Blackwell, 
H— PETITIONER 
x Versus 
H—RESPONDENT. 

. Divorce Act (IV of 1869), s. 19—Impotency of hus- 
band—Proceedings for declaration of nullity of 
marriage—Impotency as regards wife, sufficiency of 
—Compromise-of petition—Subsequent petition, whether 

. maintainable—Divorce on equitable grounds—Pro- 
cedure to be followed in divorce cases. 

A decree for nullity of marriage on the ground 
of husband's impotency can be pronouneed where, 
although the husband is not impotent as regards 
all women, he may be regarded as impotent in fact 

. as regards a particular woman, namely, his wife. [p. 
267, col. 1.] . . 

Premchand Hira v. Bai Galal (1), applied. 

r A petitioner cannot approbate and reprobate 
with full knowledge of the factsand if he orshe 
once deliberately affirms the marriage then a second 
petition may be objected to. [p. 268, col. 2.] 

C. v. C. (3), followed. 

The procedure to be followed by District Judges 
in hearing diverge petitions pointed out] 


8. v. H. 
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Nquity follows the law and aDivorce Court hag 
no power whatever under the guise of equity or on 
any other ground to depart from the plain meaning 
af the Divorce Act and decree nullity of EUH 
an equitable grounds in cases not falling within t lg 
provisions of the Act, [p. 267, col. 1.7, = 

Civil reference under the Indian Divorca 
Act, 1869, made by the District Judge, 
Secunderabad. : 

JUDGMENT, ‘ 

Marten, C. J.—This case is anothe 
illustration of the difficulties confronted by 
those who have to administer jurisdiction 
under the Divorce Act in this country ag 
compared with the Divorce Courts in Eng. 
land. We have already referred in Prem- 
chand Hira v. Bai Galal (1) as to the course 


` which ought to be adopted by Indian Courts 


in dealing with these petitions. The pre- 
sentisanullity suit brought by the wife, 
Under s. 19 ofthe Indian Divorce Act the 
petitioner has to prove that her husband, 
the respondent, was impotent at the time of 
the marriage and at the time of the institu- 
tion of the suit. She has also to comply 
with the other provisions necessary 
to constitute jurisdiction for this Court 
under the Act. It is clear from the 
evidence that the husband was not im- 
potent as regards all women, but it is 
alleged by the petitioner that he was 
impotent so far as she is concerned, and that 
in fact the marriage was never consummat- 
ed. The husband admits that after the 
first fortnight he never had intercourse 
with his wife because he felt a coldness to- 
wards her, but he alleges that on three 
occasions during the first fortnight of the 
marriage he had successful intercourse with 
his wife. Thelearned Judge did not be- 
lieve portions of the story of the lady, 
but he accepted the fact that the parties 
had desisted from sexual intercourse, 
and he held at the end of his judgment that 
despite the wordsin the Act he had an 
equitable jurisdiction to dissolve the mara. 
riage, : 4 

He states :— 

“ Under these circumstances, I feel some 
diffidence in giving a decree for nullity of 
marriage strictly under the law, which seems 
torequire impotency even at the time of 
the marriage. But taking an equitable view. 
and seeing that the real purpose of the mar- 
riage fails in the absence of capacity for 
consummation, though it be with reference 
to the particular individual,...I am inclined 


(1) 105 Ind. Cas. 871; 29 Bom, L, R. 1336; A. I. R. 
1827 Bom, 594; 51 B. 1026, ? 
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te think thatthe spirit of the law permits 
. me to follow the decision reported in the 16 
Bom, casa (S. v. B. (3j), and hold that in a 
case like this the practical impotency of the 
husband in relation to the plaintiff would 
be. sufficient to declare the marriage a 
nullity.” 

' The learned Judge, with all respect, has 
misunderstood the use of the word ‘equit- 
able,’ as, indeed, could easily be demonstrat- 


ed. by referring to the origin an 1thoe history. 


of the equitable jurisdiction ofthe Chancery 
Courts. Equity follows the law, and the 
learned. Judge had no power whatever 
under the guise ofequity or on any other 
ground to depart from.the plain meaning 
of a plain Statute. 
=- On the merits of the ease one important 
question is, what is the meaning of the 
word.impotent in s. 19? That must be 
read along withs. 7 of the Act which pro- 
vides that the Courts should give relief on 
principles and rules which, in their opinion, 
are asnearly as may be conformable to the 
principles and rules on which the Court for 
divorce and matrimonial causes in England 
. for the time being.acts and gives relief. For- 
tunately, here we have an express decision 
onthe point by Lord Birkenhead when 
Lord Ohancellorin C. v. C. (8). Oontrast- 
` ing the mode of trial in the two countries, 
the Lord Ohancellor there had the advant- 
` age of leading Counsel on both sides and a 
four days'trial. Here we have not had the 
advantage of the appearance of any Pleader 
nor even of the parties themselves, and yet, 
as I shall presently show, .thẹ procedure 
‘adopted in the lower Court is open to seri- 
ous objection, uos í 
Turning to C. v. C. (3), the Lord Chancel- 
lor,after stating the extreme difficulty of a 
ease like the present, and: after citing old 
authorities going back to the seventeenth 
century, eventually held that a decree of 
nullity can be pronounced in a case like the 
‘present where, although the husband is not 
impotent as regards all women, he may be 
regarded as impotent in fact as regards a 
-particular woman, viz., his wife. Accordingly, 
in that particular case, although the parties 
had been married in 1911, and thesuit was 
filed after 1919, a decree was granted. 
Applying, then, that decision to the pre- 
sent case, we think there would be jurisdic- 
.tion to pronounce a decree on the merits, 


(2) 16 B. 639; 8 Iad. Dec. (N. s.) 904. 
(3) (1921) P. 399; 90 L. J. P. 345; 125 L. T. 768; 37 
T.L. R. 759. 
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provided the Court was satisfied that no ine 
tercourse took place between the partieg 
during the first fortnight of the marriage, 
But as to. this there is no express finding by. 
the learned Judge. Moreover, there is one 
step which, I think, undoubtedly ought to. 


. have been taken, viz., the medical examina~ 


tion of the petitioner if she was willing to 
submit to it. Speaking for myself, in a 
difficult case like the present I would not 
be prepared to accept the lady's story uns 
less she had submitted to a medical ex. 
amination and one thus knew as much at 
any rate as the Doctors were able to tell ug 
onthe point. As regards the husband, he 
has been examined by no less than threa 
‘Doctors.’ One of them gave evidence, and 
they clearly establish that he is not, gane~ 
rally speaking, impotent. If, therefore, 
there was nothing further in the case, T 
think it would be necessary to send the case 
baok on this point to the lower Court for 
further evidence. 

. But there are certain technical matters 
apart from the merits, which also show des 
fects, I will not repeat what was said by 
this Oourt in Premchand Hira v. Bai Galal 
(1), but I would respectfully point out ta 
those District Judges who have this difficult 
jurisdiction to exercise, and who may in 
some cases not havehad the advantage of 
advising on evidence at the Bar that there 
issimple method of testing a petition whe. 
ther ex parte or otherwise. The first step 
is to read carefully the Oode which Şou 
have to administer, more particularly in a 
case like the present, which deals with the 
personallaw of a community to which the 
Judge does" not belong. Secondly, to see 
from that Code what points a petitioner 
must establish in order to obtain a decree 
Thirdly, to see closely by what evidence 
those particular points are established, and 
if necessary, to see whether the evidence 
produced would satisfy, for instance the 
strict proof required in a Oriminal Court 
Fourthly, to test the matter by Seeing what 
questions one would put to the petitioner's 
witnesses supposing one was in the posi- 
tion of cross-examining Counsel for the ra- 
spondent. Had the learned J udge adopted 
that course in the present case, these tech- 
nical defects, which I will presently men- 
tion, would have been obviated, for judg- 
ing by the record before us. the case was 
not one ot Po he could rely on ade- 
quate assistance being given to hi 
Pleaders engaged in the case, S 
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In the frat plans then it is necessary to 
prove the marriage strictly. That should 
hava been done by producing a certificate 
of the marriage, which was not done, It 
js also necessary to prove that the parties— 
the petitioner at any rate—professed the 
Christian religion, , It is also necessary to 

rove that the parties were domiciled in 
British India, for otherwise the Court would 
havehad no jurisdiction. Merely saying 
that the parties were born in India of Kag- 
lish parents does not necessarily involve an 
Indian domicile. Another question or two 
would have cleared up that point. 


But assuming those matters could be 
easily remedied on remand, there isa very. 
serious obstacle in the way of the petitioner 
obtaining her relief. I refer to her former 
petition, which eventually was dismissed by 
consent. Now, for that purpose, I will as- 
sume, for the sake of argument, that she 
has proved her case as regards non-consum- 
mation of the marriage during the first 
fortnight and afterwards. As to this her 
story may possibly be true, provided it 
should befound consistent with the medi- 
cal examination if and when held, That 
being so, she brought her first petition, 
alleging impotency on the part of the hus- 
band. But that was compromised by an 
agreement under which the parties under- 
took to live together, at any rate when a 
certain house was provided, and the hus- 
band undertook to pay certain moneys in 
certain events. Moreover, the petition was 
by a formal order dismissed on the ground 
òf a compromise., Is it then open to the 
petitioner now to present this second peti- 
tion? The learned Judge has held that 
Bhecanon the ground that she has a con- 
tinuing cause of action, and that the im- 
potency continues as regards herself. It 
Seems to me tbat atleast two answers may 
begivento that contention. One is that 
under the Code of Civil Procedure (which, 
generally speaking, is made applicable by s. 
45 of the Indian Divorce Act) she allowed this 
petition to be dismissed without, any liberty 
being reserved to present a new petition. 
Isee the greatest difficulty in her way, 
having regard to that dismissal, in her 
power to present the present petition found- 
ed upon the same grounds. 


But, if there is any doubt on that point, 
it seems to me to be concluded by an 
authority which my brother Blackwell has 
brought to the Court's attention, ?. e., G. v, 


H. 9. R, 
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M. (4). Tàat?was a nullity suit by a wife 
on the ground of the husband's impotenoy: 
where tue parties were married in Bombay' 
in 1877 and had slept in the same bed for 
about nineteen months, but only during twa 
months anda half did the respondent make 
any attempt to consummate the marriage. 
It was admitted the marriage had never 
been consummated, and in 1879 the parties 
finally separated. In 1883 the wife brought: 
this nullity suit in Scotland following on 
proceedings by her husband for divorce. 
on the ground of her adultery. It was 
eventually held that the wife had not de» 
barred herself by her conduct from bring- 
ing the nullity suit. But, on the other 
hand, the judgment of Lord Selborne at 
pages 185* and 186* with reference to the 
English authorities -howa that a petitioner 
cannot approbate and reprobate with knows 
ledge of the facts, and that if he or she once 
deliberately affirms the marriage, then the 
second petition may be objected to, He 
says (page 186*):— 

*... That there may be conduct on the 
part of the person seeking this remedy 
which ought to estop that person from 
having it; as, for instance; any act from 
which the inference ought to be drawn 
that during the antecedent timethe party 
has, witha knowledge of the facts and of 
the law, approbated the marriage which he 
or she afterwards seeks to get rid of, or : 
has taken advantages and derived benefita 
from the matrimonial relation which it 
would be unfair and inequitable to permit 
him or her, atter having received them, 
to treat as if no such relation had ever 
existed. The circumstances which may 
justify it are various, and in cases ofthis 
kind many sorts of conduct might exist, 
taking pecuniary benefits for example, 
living for a long time together in the same 
houss or family with the status and 
character of husband and wife, after know- 
ledge of everything which it is material to 
know.” 

Under these circumstances I would hold 
that, having regard to the dismissal of 
the former petition, the petitioner cannot 
now maintain the present petition, even 
ifon a remand she might beable to make 
good hercase on the merits apart from 
the rest of the case. Uader these circum- 
stances I would, therefore, decree that thig 


(4) (1885) 10 A, C. 171; 53 L. T. 398. 
*Pages of (1885) A. O.—[Ed.] 
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Court sets asideghe order of the District 
Judge, and directe the petition to bedis- 
missed, Under the circumstances we make 
no order as to costs. 

Crump, J.—1 agree. 

Blackwell, J.—l agree. 

A. N. A, Order set aside. 


LAHORE HIGH COURT. 
Sxoonp Civin APPRaL No. 489 or 1923. 
April 18, 1928. 

Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Johnstone. 
NATHU AND oT8ERS8, Minous, THROUGH 
NABI BAKHSH -PLaINTIFFS—AÀ PPELLANTS 
versus 

FATTU ANDOTHERS—DEFZSNDANTS | 

AND KHUDA BAKHSH—DEFENDANT- 

V enDOR—RESPONDBENTS. f 

Custom—Alienation—Necessity—Necessity not ese 
tablished in part—Conversion of sale into mortgage. 

Where necessity has not been established only to 
the extent of one-seventh ofthe sale consideration, 
the Court will not convert the sale into a mortgage. 

Second appeal irom a decree of the 
District Jucge, Ludhiana, dated the 28th 
November, 1922, affirming that of the Mun- 
sif, First Olass, Samrala, dated the lóth 
July, 1922. 

Sheikh Niaz Muhammad, for the Appel- 
lants. 

_ Mr. Bihari Lal, for the Respondents. 
Br JUDGMENT. Ah 
' Shadi Lal, C. J.—On the 5th of July, 
1917,0ne Khuda Bakhsh, a Jat of thé Ludhi- 
ana District, cold the land in dispute for 
Rs. 700 to Rahim -Bakhsh and Imam-ud- 
Din, The plaintiffs, who arethe sons and 
reversioners ‘of the vendor, have brought 
the present action to impeach the alie- 
nation on the usual ground ofthe absence 
of consideration and necessity; aud their 
suit has been dismissed by the trial Court 

as well as the District Judge. 

Onbehalfof the plaintiffs only two items, 
namely, Rs. 100 alleged to have been 
“paid to the vendor on the Znd of July, 
1917, and Rs. 175 out of Rs. 375 paid 
before the Sub-Registrar, were contested; 
but the learned District Judge, concur- 
ring with the trial Court, finds that the 
. payment of both these items hes been 

established. He furtherholds that Rs. 100 
were used bythe vendorforbuying a cart, 
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and cut of Rs. 175, Re. 50 were paid for 
buying a bullock and Rs. 25¢were paid 
toan antecedent creditor. There is, how- 
ever, no evidence to prove necessity for 
the remaining Rs. 100. The Courts be- 
low are. however, agreed that the vendor: 
was neither a spendthrift, nor a man of 
immoral character, and, considering that 
the amount, for which necessity has not 
been established, constitutes only one- 
seventh of the total consideration for the 
sale, I do not think that this Court should 
disturb the sale and convert it into a 
mortgage. Indeed, it has been repeatedly 
held that the Courts are not bound to: 
convert a sale into a mortgage, even if 
necessity for one-fifth or one-sixth of the' 
total consideration has not been estab’ 
lished. 

Accordingly I confirm the decree of the: 
District Judge and dismiss the appead 
with coste. | 

Johnstone, J.—1 concur. 

R L Appeal dismissed, 


BOMBAY HIGH COURT? 
Fissr Civin APPEAL No. 472 oF 1926, 
January lv, 1928. 
Present:—Mr. Justice-Patkar and 
Mr. Justice Baker. . 
ANNABHATSHANRARBHAT ALVAND 
— DEFENDANTS—APPELLANTS , 
versus 
SHIVAPPA DUNDAPPA MANVI— 
Badass her vba TM NDANG - 
indu Law—Dedts—Son's liabili nD} 
tracted by father in trade sad kan ia 
after füing of suit against father and son, effect 


of. 
Under the Hindu Law the son is liabl 
debts of the father, other than those ibl pue 
an illegal or immoral purpose, and whether the father 
is alive or dead, and the fact that the debts were in« 
curred in trade started by the father does not affect 
this liability. [p. 272, col. 2; p. 273, col. 1.] Ut 
Die son. cannot ds this liability by effecting à 
partition during the progress ofa sui i 
father and the son. [p 273. col. 1.] ui against the 
Achutaramayya v. Ratnaji (13), followed. 
Ramachandra Padayachi v, Kondayya Chetty (15) 
Kameswaramma v. Venkatasubba Rao (16) and Tadu M 
Ramachandra Jagannatha Rao v, Vadreru : 
(17), followed. 


Viswesan 
Goya Prasad v, Murlidhar (18), not followed, as 
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. First appeal from the decision of the 
First Glas. Subordinate Judge at Dharwar, 
in Civil Suit No. 494 of 1923. 

- Mr. A. G. Desai, for the Appellants. 

. Messrs. G. P. Murdeshwar, S. N. Akadas 
and M. M, Nadkarni, for the Respondent. 

JUDGMENT. | . 

Patkar, J.—The plaintiff in this case 
sued to recover Rs. 7,144-8-9 with future 
interest from the defendants, Defendant 
No. lhad dealings withthe shop of the 
plaintiff since 1911 and passed to the 
plaintiff's firm several acknowledgments of 
his liability on account of the trading firm 
of which he was a partner. Defendant No. 2 
was joined in the suit on the ground that 
defendant No. 2, as son, was liable for the 
debts incurred by defendant No. 1 in 
respect of the bro transactions as manager 

the joint family. l 
No Y contended thathe was 
one of the siz persons who entered into 
cotton dealinga with tke „plaintiff under 
the khata ot"Kshap Manviand Annabhat 
Alvandi,” that the loss came to bout 
Rs. 9,600 and as hia liability was limited by 
Agreement to the exten; of Rs. 1,600, he 
signed an acknowledgment for Re. 4,800 
on behalf of the three partners owning an 
vight-annas share along with him, end 
that he was an agriculturist, that accounts 
Should be teken under the Dekkhan Agri- 
culturists’ Relief Act, and that the amount 
should beordered to be paid by instal- 
ments, Defendant No. 2, the son of 
defendant No, 1, contended that the deal- 
ings were not-for the benefit of the 
joint family and were not binding on him, 
that by virtue of a partition decree in terms 
ofan award passed on December 17, 1923, 
he was separate ae his father and was 

iable for theclaim. 

N^ learned Subordinate Judge held that 
defendant No. l' was an agriculturist, and 
that he carried on the transactions in suit 
Gn behalf ofthe trading family of defend- 
ants Nos. 1 and 2, and passed a decree 
against the defendants for Rs, 7, 144-8-9 to 
be paid in three yearly instalments from the 
joint family estate of the defendants and 
from the separate property of defendant 


x. is contended that defendant No. 2 is 
mot liable for the plaintiff's claim on the 
round that the debt was 1n respect of a 
Fade started by the father, and was not 


on account of an ancestral family trade, that 


‘the liability of defendant No, 2 by virtue 
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ofthe pious duty of a gon to pay his: 
father's debt, did not arise till after the . 
death ofthe father, defendant No. 1, and 
that he was not liable as he became sepa- 
rate from his father by virtue of the parti- 
tion decree in pursuance of the award on 
December 17, 1923 It has been further 
urged on behalf of the appellants that 
the manager of ajoint Hindu family can- 
not start anew business for the benefit of 
the family so asto bind the shares of the 
minor members in the family estate. 
Reliance is placed on the observations of 
the Privy Council in the case: of Sanyasi 
Charan Mandal v, Krishnadhan Banerji (1) 
and on the judgment in Swamirao Konber 
Nadgir v. Channappa Uppina Hubli (2). 
The case of Sanyasi Charan Mandal v.- 
Krishnadhan Banerji (1) relates to a 
manager of the family who was the bro-. 
therof the other members of the family 
and does not relate to the case of a mana- 
ger ofa joint family whois the father of 
the other minor members. The point was 
not decided in the judgment in Swamirao 
Konber Nadgir v. Channappa Uppina Hubli 
(2) referred to in the course ofthe argament, 
A. distinction is made between the manager 
of a joint family and the father with 
regard to the liability of the sons to pay 
the father’s debts. See the case of Brij 
Narain Rai v. Mangla Prasad Rai (8). 1t 
is the pious duty of the son to pay the 
debts of the father which are not tainted’ 
With illegality or immorality. The Mitak-. 
shara deals with the point on Yajnyavale 
kya's verse 47, Bk. IT, Chap. III, Gharpüre's 
translation, pages 73 and 74, Mayukha, 
Ohap. V, 8. 4, pl. 15, Gharpure's translation, 
page 155, deals with thetexts of Yajnyaval- 
kya, Brahaspatiand Usanas, The text of 
Usanas is as follows:—‘‘A son need not pay 
& fine or the balance of it, a toll or its 
balance and also whatever is not vyawa« 
harika, i.e, legal or capable of being ret 
covered by a suit." The question in each 


(1) 67 Ind. Cas. 124; 49 I. A, 108 at pp. 114, 115; 94 
om, L. R. 700; 30 M. L, T. 228; 20 A. L. J. 409; 38 
O. L. J. 498; 43 M. L. J. 41; (1922) M. W. N, 364; 49 
Q. 560; 26 O. W. N. 954; 16 L, W. 536; A.I.R. 1922 
e P. O. 237 (P. O.). l : 
(2) 101 Ind. Cas. 398; 29 Bom. L. R. 301; A.I. Ry 
1827 Bom. 237. 
(3) 77 Ind. Oas. 689; 26 Bom. L. R. 500; 51 I. A. 120; 
21 A. L.J. 


& A. L. R. 82; A. LR. 1994 P.O, 50; 33 
WN 48 
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case would be whether the debt is 
avyavaharika which has been different- 
ly translaied as not sanctioned by law 
or custom, not customary or usual, not 
, proper, and repugnant to good morals. See 
Durbar Khachar v. Khachar Harsur (4), 
Chakowri Mahton v. Ganga Proshad (5), 
Venugopal Naidu v. Ramanadhan Chetty 
(6), Hanmant Kashinath v. Ganesh Annaji 
(7) and Venkatacharyulu v. Mohana Panda 
(8). The debt incurred by the father in 
respect of trade transactions cannot be 
said to be illegal or immoral or avyava- 
harika. In Ramkrishna Trimbak v. Nara- 
yana Shivarao Aras (9) it was held that 
the debt created by the father, a Govern- 
ment servant, for trade carried on in viola- 
tion of Government servant's conduct rules 
was not avyavaharika. It would, thore- 
fore, be the pious duty of the son to pay the 
debts of the father incurred by him on. 
accountof trade liabilities, According to 
the case of Hunoomanpersaud Panday v. 
Babooee Munraj Koonweree (10) the free- 
dom of theson from the obligation to dia- 
charge the father's debt has respect to 
the nature of the debt and not to tke nature 
of the estate, whether ancestral or acquired 
by the erea&torof tbe debt, anditis the 
pious duiy of the son to pay the father's 
debts, and the ancestral property, in which, 
as the son of hisfather, he has acquired an 
interest by birth, is liable for his father's 
debts. The dictum of Westropp, C. J., in 
Udaram Sitaram v. Ram  Panduji (11) 
to the effect that (page 83*) “ subject to 


certain limited exceptions (as for instance 


ebis contracted for immoral ‘or illegal 

purpose) the whole of the family undivid- 

ed estate would be, when in the hands of 
the sone or grandsons, liable to the debts . 
of the father or grandfather" has been 

approved by their Lordships of the Privy 

Oouncil in Suraj Bansi Koer v. Sheo Per- 


d 32 B. 848; 10 Bom. L. R. 297, 

:(3) 12 Ind. Cas, 609; 39 O. 862; 16 0. W. N, $19; 18 

C. L. J. 228. i 
(6) 14 Ind. Cas. 705; 37 M. 498; 11M. L.T. 427; 23 

ML. -. 


(7) 51 Ind. Cas. 612; 43 B. 612; 21 Bom. L. R. 435, 

, (8) 61 Ind. Cas. 530; 44 M. 214; 12 L. W. 390; (1970) 
M. W. N. 650; 39 M. L. J. 586. 
(9) 31 Ind. Cas, 301; 17 Bom. L. R. 955; 40 B. 126. 

(10) 6 M. I. A. 393 at p. 421; 18 W. R. 81»; Sevestte 
155 2 Suth. P, C. J. 29; 1 Sar. P. Q, J. 552; 19 E. R. 


(11) 11 B. H. C. R. 76, 
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‘itis the pious duty of defendant No. 


PA) 
sad Singh (12. In Achutaramayya v. 
Ratnaji (13) it was held following the case 
of Girdharee Lall v. Kantoo Lall^(14) that 
the sons were liable for all the debts of the 
father which were neither illegal nor irn- 
moral, and that the trade was none the-leea 
ancestral because it was started only by 
the father. It would, therefore, follow that 
2, a8 
Son of his father, to pay the debts in- 
eurred by defendant No. lin respect of 
trade transactions. The pious duty of the 
son arises during the lifetime of the . 
father and the contention of appellants 
that it arises only after the death of 
the father is opposed to the decision in 
Hanmant Kashinath v. Ganesh Annaji (7) 
where it was held that the liability of the : 
Sons, according to the Hindu Law, was not 
affected by the fact that thesfather wasalive 
at the time, and thatthe shares of the song 
in the ancestral property could be Attached 
and sold during the lifetime of the father 
for the satisfaction of his personal debt not 
tainted with illegality or immorality, See 
CN Brij Narain Rai v. Mangla Prasad Rat 

At the date of the institution of the suit 
on November 12,1928, defendent No. 1 and 
defendant No. 2 were joint, The~partition 
was effected by virtue of an award, Ex, 
67, on December 17, 1923, under which most 
of the lands in British territory were assigne 
ed to defendant No. 2 and the lands in 
foreign territory, that is, Moglai lands, were 
allotted to defendant No. 1. ft is not 
suggested that the partition is not bona fide 
though the apparent effect of the award is 
to delay and defeat the claims of the present 
plaintiff. I[f the contention of the appellants 
is accepted, it would enable the father to 
incur debts in respeet of the family firm or 
firm carried on for the benefit of the family, 
and soon after the institution of a suit by 
the creditor effect a partition between 
himself and his sons with a view to secure 
the shares of the sons from attachment and 
Bale in respect of his trade liabilities, 


In the present cage defendant No. 2 is 
sued along with his father for recovery of 


*(12) 5 0, 148 at p. 169; 61. A. 88:4 Sar. P, O, g. li 
3 Suth. P. O. J. 589; 4 C. L. R. 226; 9's R 24 
2 Tag. Deo. (x. 8) 105 y. home L, R, 242} 

( . Cas, 977; 49 M. 211; 23 L, W, 193; 50 
M. L. J. 208; (1926) M. W. N. 258; Al RG 
is DII A » rA EX 

(14) 1 I A. 321; R56; 14 B. L. R, 187; 

P. 0, 3, 380 (P. 0), i 187; 3 Bux, 
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the debt due by the father, and the partition 
is effected after the institution of the suit. 
Tre profits of the business carried on by 
the father were found by the lower Court to 
have beea applied for the purposes of the 
family. Reference may be made in this con- 
nection to Yajnyavahkya, verse 50 (Ghar- 
pure's translation, page 76) :--- 

"When the father has gone abroad, is 
dead oris immersed in difficulties, his debt 
should be paid by the sons and grandsons, 
when established by witnesses in case ofa 
dispute.” 

While e2mmenting on this verse the 
Mitakshara (in Book 1I, Ch. HI, Gharpure's 
translation, page 77) says :— 

“By the use of the plural number in 
‘sons and grandsons,’ (it is indicated that) 
if-there are several sons who are divided, 
they should pay according to their respec- 
tive shares. Ifthey are undivided, and are 
living jointly in a body, giving the manager- 
ship according to qualifications, it appears 
that the manager alone should pay., As 
says Narada (Chap. I, verse 2). Therefore, 
where the father is dead the sons should pay 
the debt each according to his shares, when 
they are divided; or if undivided (it should 
be paid) by one who holds the lead (in the 
family)" ^. 

; The liability of the sons to pay the father's 
debt arisés according to the decision of the 
Privy:Gouneil.in ‘Brij Narain v. Mangla 
Prasad Rai (3) even during thelifetime of 
the father.- In Ramachandra Padyachi v. 
Kondayya Chetty (15) where a father and 
two sons were carrying on business in an 
undivided trading Hindu family, and the 
father as the managing member entered 
into acontract by whieh he undertook to 
pay to the plaintiff any shortfalls that might 
take place in respect of consignments of 
indigo, and the creditor sued to enforce the 
contract against the divided son, it was 
held that the son was liable to the 
extent of the family property which bad 
‘gome to him under the partition.. To. the 
game effect is the decision in Kapeswaram- 
ma v. Venkatasubba Rao (16). In Taduri 
Ramachandra Jagannatha Rao v. Vadrevu 
Viswesan (17) where a bona fide partition 
between.& Hindu and his son omitted to pro» 
-vide for an unsecured debt incurred by the 
father not being for an illegal or immoral 
(15) 24 M. 555. 
(16) 24 Ind, Cas. 474; 38 M. 1120; 27 M, L. J, 112; 
(1914) M. W. N. 742. 
(1) 80 Ind. Cas. 228; 47 M. 621; 46 M, Ia J, 590; 19 
L, W. 691: As T, R. 1924 Mad, 087, 
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purpose, it was held that the creditor could 
sue the son also and recoves the debt from 
the joint family properties allotted to the 
Bon in partition, : 

We, therefore, think that the view of the 
lower Court that defendant No, 2 was liable 
for the debts of his father from the joint 
family propertiesallotted to himin partition 
is correct, 

The next contention on behalf of the ap- 
pellants is that defendant No.1 passed 
several acknowledgments in favour of the 
plaintiff, Ex.58, on October 26, 1916, 
Ex, 59 on November 3, 1918, and 
Ex, 15 on November 10, 1920, that the 
amounts calculated as interest on the three . 
occasions are respectively Ra. 1,096, Rs. 989, 
aod Rs. 1,040, that is, in all Rs, 3,125, and 
that the last acknowledgment, Ex. 15, 
on November 10, 1920, was for the amount 
of Rs. 6,054 as principal out of which the ' 
item of Rs. 3,125 was on account of interest. 
It is, therefore, contended that unders. 13° 
of the Dekkhan Agriculturists’ Relief Act, 
the Court ought to have taken accounts 
from the very beginning of the transactions 
notwithstanding any statement or settle- 
ment of account or any contract purporting ` 
to close the previous dealings and create a 
new obligation, and that the aggregate of 
the interest, on taking accounts, should not 
have exceeded the amount due on the prin-- 
cipal account, 

We think this argument of the appellants 
is well-founded. Defendant No. L has been 
held to be an agriculturist and it is not 
contended on behalf of the plaintiff that - 
that finding is incorrect, We think, there- 
fore, that the accounts must be taken from 
the beginning of the transactions under 8.13' 
of the Dekkhan Agriculturists’ Relief Aot, 

We, therefore, reverse the decree of the 
lower Oourt and remand thecase for taking 
accounts under 8,12 of the Dekkhan Agri- 
culturists' Relief Act and for passing a final 
decree. $ F 

Costs costs ia the suit, i 

There wil be only one Pleader's fee for 
the respondent. 

Baker, J.—I agree and I have very 
little to add to the exhaustive judgment of 
my learned brother. The authorities 
which he has quoted make it clear that 
the son is liable for the debts’ of 
the father, other than those contracta 
ed for an illegal or immoral purpose, 
and whether the father is alive or dead, and 
the fact that the debts were incurred in 
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trade started bysthe father does not affect 
this'liability [Achutaramayya v. Ratnaji 
(13)]. As to the contention raised on behalf 
of the appellant that though the liability 
was incurred while the family was joint and 
though the decree is against the joint 
family property, it is open to defendant 
No. 2, the son, to avoid the liability by a 
partition made during the progress of a 
suit, this appears an extraordinary proposi- 
tion which would render suits against a 
joint family nugatory in many cases, as it 
would be open to the members of the family 
to escape the decree by the device of a 
partition. The case from Allahabad [Gaya 
Prasad v. Murlidhar (18)] quoted in support 
of this argument, is a case where the son 
was not a party to the suit which was 
against the father alone, and we have direct 
authority to the contrary in Ramachandra 
Padayachi v. Kondayya Chetti (15), Kames- 
waramma v. Venkatasubba Row (16) and 
Taduri Ramachandra Jagannatha Rao v. 
‘Vadrevu Viswesan (17). 

_ Assuming that the Allahabad decision 
is in conflict with the Madras decisions, 
though Ido not say that itis so, Iam clearly 


of opinion that the Madras decisions are in. 


‘accordanes with equity and public policy 
and I should be very reluctant to take Ee 
' view that a partition designed to avoid the 
consequences of a decree should be upheld. 
{concur in the order proposed. 
A.N. A Decree reversed. 


(18) 104 Ind: Cas, 406; A; I. R. 1927 AIL 714; 25 A. 
To, J; 829; 50 A; 137, 


LAHORE HIGH COURT. 
Firsr CIVIL APPRAL No. 1309 or 1924, 
February 15, 1928, 
Present:—Mr. Justice Tek Chand 
and Mr. Justice Bhide. 
SHANTI SARUP, uiNoz, ruRocen B. 
KHARAK SINGH or LUDHIANA 

—PLAINTIFF-— APPELLANT : 
Versus 
. Frau JANGIRI MAL-BANSI MAL 
THKOUGA TILOK RAM AND OTHERS 
—DkiFENDANT3— RESPONDENTS. 

Hindu Law—Debts—Son’s liability for father's debt 
—Immorality of debt—Burden of proof. 

The proposition of Hindu Law is well established 
that in cases where a Hindu son wants to avoid his 
liability*for his father's debt on the score of im- 
morality of the debt, the burden of proof lies on 
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him toestablish that the particular debt which he 
wishes to challenge was incurred for* immoral or 
ilegal purposes and this burden is not discharged 
merely by showing that the father was leading am 
extravagant or immoral life. [p. 275, col. 1.) 

Jaswanti v. Tej Narain (1), Indar Narain v. Nanak 
Chand (2) and Ulfat Rai V Tej Narain (3), referred 
t 


EU Nath v. Bulaqi Ram (4), distinguished. 

First appeal from a decree of the 
Subordinate Judge, First Class, Ludhiana, 
dated the lst May, 1994, 

Messrs. Jagan Nath Aggarwal and Devraj 
Sawhney, for the Appellant, 

Messrs. Mehr Chand Mahajan and Nawal 
Kishore, for the Respondents. 

JUDGMENT.—On the 12th Novem- 
ber, 1914, a money-decree for Rs. 6,599-7-3 
was obtained by defendant No, 1 against 
Atal Ram, defendant No. 2, and in execu- 
tion of that decree the house in dispute was 
attached and sold. During the execution 
proceedings the plaintiff, who is a minor 
son of Atal Ram, objected to the attachment 
and sale of the house but the objection 
was dismissed and thereafter he instituted 
the present suit under O, XXI, r. 63, Civil 
Procedure Oode, for a declaration to the 
effect that the house was ancestral 
and was not liable to be attached 
and sold in execution of the afores 
said ,decree inasmuch as the debts 
which resulted in the decree were incurred 
forimmoral purposes, The learned Senior 
Subordinate Judge found that theehouse 
was the ‘separate’ property of Atal Ram 
and that, therefore, the plaintiff had no 
locus stand? to maintain the suit, The 
suit was accordingly dismissed and plaintiff 
has appealed. 

Two preliminary objections were raised 
atthe hearing, firstly, that the appeal was 
not properly instituted inagmuch as the 
copy ofa portion of the judgment was not 
filed along with the memorandum of appeal 
and, secondly, that a declaratory suit was 
not maintainable as the  defendant-decree- 
holder isin possession of the house. As 
regards fhe first point, it appears that 
during the pendency of the suit the parties 
took time for a compromise and thereafter 
the plaintiff made an application stating 
that a compromise had been effected and 
that the suit should not, therefore, proceed, 
The defendant-decree-holder denied the 
allegation and thereupon an issue was 
framed by the Oourt and eventually decid- 
ed against the plaiatif The contention 
of the respondent is that acopyof the . 
order of the Oourt on the question of come 
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promise should have been filed inasmuch as 
it must be deemed to be a portion of the 
judgment. The rulings on the point 
‘appear to besomewhat conflicting, but we 
do not consider it necessary to discuss them 
for the purposes of this cage. The facis are 
peculiar; the issue as'regards the compro- 
mise arose only incidentally during the 
pendency of the suit, and there is consider- 
able room for doubt whether the decision 
thereon could be properly held to be a 
part of the judgment. The appellant has 
not challenged the decision on the point 
in the grounds of appeal and as the decision 
was in favour of therespondent, there is no 
possibility of the point being raised by the 
respondent. Considering all these facis 
evenifit were by a stretch of reasoning 
held that the order of the Court on the 
question of compromise was a portionof 
the judgment, we should have no hesita- 
tion in granting the necessary exemption in 
respect of it. 

As regards the second point, the suit was 
instituted under O. XXI, r. 63, Civil 
Procedure Code, as already stated and a 
declaratory suit is clearly maintainable 
according to the provisions of that rule. 

Coming to the merits of the case we are 
of opinion that the learned Senior Subordi- 
nate Judge's finding that the house in 
dispute was the 'separate'property of Atal 
Ram cannot be sustained. The learned 
Senier Subordinate Judge’s finding on 
this point isneither clear nor consistent. 
In the first part ofhis judgment he quotes 
the history of the acquisition of the house 
as given in another judgment and says that 
the ‘origin’ ofthe house as given therein 
was ‘almost’ admitted by the parties. 
According to the facts stated therein, the 
house was acquired by Chattar Singh, 
grandfather of the plaintiff, though a 
benami sale-deed was executed in favour of 
his brother Sheo Dial. If these facts are 
accepted as correct, the house would clearly 
be ‘ancestral’ qua plaintiff. But the learn- 
ed Senior Subordinate Judge then proceeds 


to referto the evidence of two Witnesses. 


(Sheo Pershad P. W. No. 1 and Bihari Lal 
P. W. No, 10) and holds that the house was 
acquired jointly by Chattar Singh and 
Bheo Dyal. Asa matter cf fact koth these 
witnesses have deposed that the house was 
purchased by Chattar Singh. Sheo Pershad 
has deposed further that the purchase 
money was paid by Chattar Singh, which 
shows (hat the deed executed in the name 
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of Sheo Dyal was benami. To the same 
effect is the evidence of AtalRam (defend- 
ant No.2) who was produced asa witness 
bythe defendant-decree-holder. There is 
thus no basis whatever in the evidence for 
the view that the house was jointly acquir- 
ed bythe two brothers, In the end the 
learned Senior Subordinate Judge has 
propounded a third theory, viz., that the 
house may have been gifted by Chattar 
Singh to his brother, in support of which 
also there is not an iota of evidence, On 
behalf of the respondent our attention was 
drawn toa statement in the evidence of Atal 
Ram (as a witness for defendants) that the 
house came to him and his brother from 
their uncle. But taking the evidence of 
Atal Ram as a whole we do not think this 
statement can reasonably bear the interpre- 
tation sought to be put upon it, He has 
clearly deposed as stated above that the 
house was acquired benami by Ohattar 
Singh and there is no suggestion of any 
gift to Sheo Dyal. Chattar Singh died 
first and all that the witness appears to 
have meant was that on the death of 
Chattar Singh Sheo Dyal managed the pro- 
perty and then the property came under 
the management of Atal Ram and his 
brothers. Upon the evidence on the record, 
as it stands, we feel no hesitation in hold- 
ing that the house in dispute is ancestral 
qua plaintiff. 

The learned Senior Subordinate Judge 
has not given any findings on the remaining 
issues although evidence was recorded on 
all the issues. As the litigation has 
already dragged on for more than 8 years 
weheard arguments on the other issues 
also to save the parties further trouble and 
expense. 

As regards the remaining issues, the 
only two contentions urged on behalf of 
the appellant were (1) that the debt which 
resulted in the decree was fictitious and 42) 
that in apy case it was incurred for 
immoral purposes. The first contention 
has no force. The existence ofthe debt was 
not specifically denied in the plaintand 
allthat was alleged therein was that it 
was incurred for immoral purposes and nct 
for family necessity. To the same effect 
was the statement of plaintiffs Counsel 
before issues. The debt in the present 
instance has resulted in a decree. The 
defendant has moreover putin his account 
inconnection with the debt, which showa 
that jt was incurred mostly for the rebuilds 
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ing of a houge. Our attention has been 
drawn to the fact that according to the 
evidence of Tilak Ram, one of the proprie- 
tors of the decree-holder firm, the account 
was at first written in the pocket book of 
Sant Lal,a brotherof Tilak Ram, who is 
alleged to have been a drunkard anda boon 
companion of Atal Ram, defendant No. 2. 
But to this fact alone much importance 
‘cannot beattached. Atal Ram, father of 
the plaintiff, who has no motive for giving 
false evidence against the plaintiff and is 
probably at the bottom of this litigation 
has admitted that he did incur the debt and 
that he acknowledged the balances from 
time to time. Atal Ram is an educated 
man and held a responsible post in the 
office of the Deputy Oommissioner at 
Ludhiana. In view of allthese facts there 
ean be no room for doubt “as to the 
genuineness of the debt, 

The next question for consideration is 
whether the debt was incurred for immoral 
purposes, The plaintiff has produced a 
number of witnesses who have deposed that 
Atal Ram was addicted to drink at the 
time when the debt in question was incur- 
red. Atal Ram was employed in the office 
of the Deputy Oommissioner, Ludhiana, as 
,. Stated above and several officials employed 
in that office or District have supported the 
plaintiffs allegation that Atal Ram was 
given to drinking. A few witnesses have 
. also stated that he was sometimes seen in 
_the company of prostitutes. But this evi- 
dence, asit stands, seems quite inadequate 
-tò relieve the plaintiffof his pious obliga- 
tion under the Hindu Law to pay the debts 
of his father. The proposition of Hindu 
Law is well established that the burden of 

roof lies in such cases on the son to estab- 

ish that the particular debt which he 

' wishes to challenge was incurred for 
immoral or illegal purposes and that this 
burden is not discharged merely by show- 
ing that the father was leading an extrava- 
Bani orimmoral life [cf. Jaswanti v. Tej 
arain (1, Indar Narain v. Nanak Chand 
(2) and Ulfat Rai v. Tej Narain (3)). It was 
urged that it would be extremely difficult 


as a rule to establish that a particular debt , 


"was incurred for an immoral purpose: but, 


T 4lInd. Cas, 192; 10 P. R. 1918; 120 P. W, R; 


(2) 32 Ind, Cas. 454; 58 P. R. 1917; 58 P. R. 1916. 
74 P, W.R. 1916. 

(3) 108 Ind. Cas. 176: 8 Lah. 633: I. L, T, 40 Lah, 9; 
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on theother hand, it is obvious that it would 
not be either logical or jusf to presume 
thatmerely because a person was addicted 
to drink, therefore, every debt incurred by 
him was immoral. On behalf of the ap- 
pellant Ram Nath v. Bulagi Ram (4) was 
strongly relied upon; but the facts of that 
case are clearly distinguishable. It was found 
in that case that the borrower was living a 
licentious life beyond his means, indulging 
in drink, riot, prostitution and debauchery, 
and that atthe same time he was without any 
business or occupation upon which the 
money might have been legitimately spent. 
The evidence on the present record cannot 
certainly support any such finding, Atal 
Ram though addicted to drink was holding a 
responsible post in the Deputy Commis- 
sioner's office at Ludhiana, He apparently 
rose from the post of & copyist to that of a 
Reader to the Deputy Commissioner. He 
is said to have been once reducedon account 


-of his habit of drinking but there is no 


definite or reliable evidence on the point on 
the record. He was looking after his 
family and from his statement as a’ witness 
it appears that he celebrated the marriages 
of his brothers and niece, on which he had 
to spend large sums of money, The evi- 
dence on the record thus seems to be 
wholly insufficient in the circumstances of 
the case to justify any presumption that the 
debt in question was incurred by Atal Ram, 
for immoral purposes. Not only this, but 
there is positive evidence to the effect that 
the debt wasincurred for re-building a 
house. The debt consists of a largo 
number of items borrowed from time 
to time. Balances wera struck at intervals 
and these were acknowledged by Atal Ram 
and in some cases by his brother also, 
From the accounts it appears that the bulls 
of the debt was incurred for rebuilding a 
house and there are only a few small items 
for which necessity is not specified, 

We must accordingly hold that the debt 
which resulted in the decree under execu- 
tion hag not been proved to have been 
incurred for any immoral purpose and is, 
therefore, binding on the plaintiff, 

On the above findings, the appeal fails 
and is dismissed with costs. 

RL, Appeal dismissed, 


4) 17 Ind. Cas. 735; 50 P.R. 1013; 69 P.L, h. 
1903, 15 P. W. R. 1913, 5 
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BOMBAY HIGH COURT. 
Second CIVIL APPEAL No. 493 or 1925. 
February 16, 1928. 

Present :—Mr. Justice Fawcett and Mr. 
Justice Mirza. 
SUPDU DAULATSING DAJI PATIL— 
PLaINTIFF—APPELLANT 
versus 
SAKHARAM RAMJI—DzrEsNDANT— 
RESPONDENT. . 
Limitation Act (IX of 1908), s. 7—Decree in 
favour of joint Hindu family—Some | members 
minors—Manager's power to give valid discharge— 
Limitation for execution. 
As the law now stands, the manager of a joint 
Hindu family can givea valid discharge without the 
concurrence of the minor members of the family in 
the case of an application to execute a decree, just as 
he can in the case of a suit, and the mere fact that one of 
the members is a minor will not prevent time run- 
ning against all the members of the family. 


Second appeal from a deeision of the 
Assistant Judge at Dhulia, in Appeal No. 
192 of 1922, confirming that of the First 
Class Subordinate Judge at Jalgaon. 

Mr. P. B. Shingne, for the Appellants, 

Mr. P. V. Kane, for the Respondent. 


JUDGMENT. 


Fawcett, J.—The Assistant Judge has 
fully and carefully considered the point 
whether the appellant No.:3, who was a 
minor at the date of the application for 
execujion made in 1916, can avail himself 
of his minority so as to bring the applica- 
tion of September 8, 1921, within the period 
of limitation allowed by law. He has fol- 
lowed the view taken in Rati Ram v. Nadar 
(1) and Bapu Tatya v. Bala Raojee (2) as 
opposed to the view taken in Govindram v. 
Tatia (3), Mulchand Panachand v. Kesari 
Khupchand (4) and similar decisions. In 
our opinion the language of s. 7 of the 
Indian Limitation Act of 1908 does make 
a change in what was held to be the law 
under the corresponding s. 8 of the Indian 
Limitation Act of 18/7. The observation 
of Scott, C. J., in Mulchand Panachaud v. 
Kasari Khupchand (4) to the contrary is a 
decision of a Single Judge not binding 
upon us, whereas the view taken in Bapu 
Tatya v. Bala Kaojee (2) was that of a Divis, 
gion Bench and is, in our opinion, correct. 
Section 8 of the Act cf 1877 used the words 


(1) 49 Ind. Cas, 980; 41 A. 435; 17 A L. J. 649, 
2) 59 Ind. Cas. 709; 49 B. 446; 22 Bom, L. R 
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“joint creditors or claimants,” and it was 
held in Seshan v. Rajagorala (5) that these 
words did not include execution creditors. 
This was because a joint decree holder 
undercertain provisions of the Code of 
Civil Procedure could not give a valid dis- 
charge ofthe decietal debt without asupple- 
mentary authority or act of the Court exe- 
cuting the decree, whereas "8. 8 appliés 
only to those cases in which thisact of the 
adult joint owner is per se & valid die- 
charge." In other words, it was held that 
thecase of one of joint decree- holders ap- 
plying to execute a decree could never fall 
under £. 8. But the Legislature has clearly 
Ehown its dissent from this view by exprès- 
ely including in s. 7 of the Act of 1908 the 
case of" one of several perscns jointly‘ en- 
titled to make an application for ihe exe- 
cution of a decree,” and putting this on the 
same footing as one of several persons joint- 
ly entitled to institute a suit. ‘We may: 
refer also to the remarks in 'Durai- 


‘swami Sastrial v. Venkatarama ‘Iyer (6) 


as tothe change ‘made by the Legisla- 
ture in 1808. Asthe law now stands the 
manager of a joint Hindu family: can give 
a valid discharge without the concurrence 
of the minor members of the family in the 
case of an application to execute a decree, 
just as he can in the case of a suit cf. 


-Huchrao Timmaji v. Bhimrao Gururao 


Deshpande (7) and the mere fact that one 

of the members isa minor will not prevent 

time running against all the members of 

the family. We, therefore, dismiss the appeal 

with costs. i 
Mirza, J.—l concur. 


A. N. A. Appeal dismissed. 
: m 13 M. 236 at pp. 239, 240; 4Ind. Dec. (N.&) 
6 


(6) 12 Ind. Cas. 503; 21M. L. J, 1088; 10M, L. T. 
370; (1911) 2 M. W, N. 420. 
(T) 44 Ind. Cas, 851; 42 B. 277; 20 Bom. L. R. 161, 
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MADRAS HIGH COURT, 
Cıvıl Suir No. 81 oF 1927. 
March 21, 1926. 
Present: —Mr. Justice Venkata- 
subba Rao. 
AMIR BI sy agent ABDUL JALEEL 
SAHIB— PLAINTIFE 
versus 
Hajee ABDUL RAHIM SAHIB AND o1nerg 
— DEFENDANTS. 
., Givil Procedure Code (Act V of 1608), 
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e- Administration. sutte-Sutt by Muhammadan widow 
for payment of mahar, for administration and 
for partition, wh&ther administration swit—Letters 
Patent (Mad), cl. 12—Administration suit, whether 
‘suit for land’ —Land situate wholly outside Madras 
City—Decision as to title, competency of. 

Tt is open to a litigant in India claiminig a share 
ofa daceased’s estate to fle an administration suit. 
As a result of the administration by the Court, it 
may ultimately direct the residuo of the property to 
bs given overeither to the sole heir (where there 
is only one) or to be distributed among several 
heirs (where there are several). Thus, partition may 
he an incident but is nota necessary incident of the 
ts ahan of a deceased person's estate. [p. 278, 
co). 2.]. . 

There is no authority for the very broad proposi- 
tion that the heirs ofa deceased Muhammadan. can 
never file an administration suit. 
Mussalnians, what would bea partition suit, if the 
parties were Hindus, ought often to take the form of 
a suit for the administration of the estate of a 
deceased person. [p. 279, col. 2.] 

A suit for administration of an estate is not a suit 
for land within the meaning of cl. 12 of the Letters 
Patent, Madras, so that where the land comprised 
in an estate is wholly situated beyond the Original 
Jurisdiction of the High Court, the High Court has 
jurisdiction to entertain the suit where leave to sue 
has been granted. [ibid.] 

In an administration suit, where the land is wholly 
ontside jurisdiction, & complete enquiry necessarily 
implies determination of title to immoveable pro- 
perty and the Court is bound to decide questions as 
to.ownership of such property—whether situate 
within or outside jurisdiction—as an incident of 
the administration of the estate. [p. 280, col. 2.] 

Where the widow of a Muhammadan filed with 
leave of Court a suit in the Original Side, High 
Court, in respect of her deceased husband's estate 
epnsisting of large assets of moveables within the 
city and a few items of immoveable property out- 
side its jurisdiction and prayed for payment of her 
mahar, for an account of the deceased's estates and 
ascertainment of properties available for decision, 
for its administration and for partition among the 
rightful heirs : 

Held, (1) that the suit was one for administration; 
fp. 279, col. 2:] 

(2) that it. was not a. suit for land within the 
meaning of cl. 12 of the Letters Patent of the Madras 
High Court; [p. 280, col. 1.] 

(3) that it was competent to the Court to decide 
questions of title regarding the immoveable pro- 
perties comprised in the estate even though they 
were situate entirély outside the jurisdiction of the 

«Court. [p. 280, col. 2; p. 281, eol. 1] 

Suit bya Muhammadan widow for pay- 
ment of her dower for administration of 
her husband's estate and for partition. 

Mr. S: Doraiswamy Iyer, for the Plaintiff. 

Mr. A. Suryanarayana, for the Defend- 
ante. 


JUDGMENT.—A preliminary issuó 
has been raised: “Has the Court jurisdiction 
ío try the suil? 

This involves & consideration of three 
pointa : 

(1) 1s this an administration suit ? 
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(2) Ts an administration suit a suit forland? 

(3) If it is held that it is not, ean ihe 
Court,in such a suit, where the land ia 
wholly outside jurisdiction, decide questions 
of title tosuch land ? 

I shall first deal with the question: "Is 
this an administration suit ? Abdul Razaak 
Saheb, a Muhammadán, whe was trading in 
Madras, in 1920, leaving large assets con- 
sisting of moveables within the city and 
a few itemsof immoveable property wholly 
outside this Court's jurisdiction. In this 
suit, which his widow has brought, she 
asks that the extent of Abdul Razaak's 
property may be ascertained, that his out- 
standings may be realised, that his estate 
may be administered, that her mahar may 
be paid and that the residue divisible 
among his heirs, may be divided according 
to their shares under the law. These are, 


.in short, the reliefs claimed in the plaint. 


Her children, as the heirs of their deceased 
father, have been impleaded as defendants 
Nos 3606, The plaintiff's case is, that the 
children of Abdul Razaak by his first 
wife, who predeceased him, released, 
during his lifetime, their right to the 
estate and that they and their heirs are 
not, : therefore, entitled to any share of 
the property left by him. The 7th defend- 
ant is Abdul Razaak's son by his deceased 
first wife. At his death, Abdul Razaak 
left also a daughter by that wife, who died 
Subsequently, leaving defendants Nos.8 to 
17 as her heirs. Defendants Nos, Tebo 17 do 
not admit the plaintiffs allegation, that 
they are not entitled to a share in the estate, 

With these observations, I shall now 
examine theplaint. In para. 6, the plaint- 
iff says that her husband died leaving to 
his credit in the firm at Madras, of which 
he was apartner, a very large sum, about 
a lakh of rupees. In para. 11, she claims 
that maharis payable to her and that it 
forms the first charge on the estate, In 
para, 12, she says that Abdul Rakaak's 
property is divisible only among herself 
and her children, namely, defendants Nos. 3 
to 6. -Paragraphs 13 to 15 deal with the 
effect of the release executed by the child- 
ren of Abdul Razaak by his predeceased 
wife. The plaintiff claims that, should the 
Court find that the release is not binding 
upon them, they should be directed to 
restore tothe estate, the benefits received 
by them under tbat release. I may here in- 
cidentally mention that they obtain under 
the release certain. immoveable properties 
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outside the jurisdiction ‘of this Court, 
Having made these allegations the plaint- 
iff prays : E 

(1) That it may be declared that defend- 
ants Nos. 7 to 17 are not the heirs of Abdul 
Razaak; ! 

(2) that her mahar may be paid ; 

(3) that an account may be taken of the 
properties of and assets left by Abdul 
Razaak and available for division; 

(4) that his estate may be administered 
under the decree of Court; 

(5) that if the Court should be of the 
opinion that the release is not binding on 
defendants Nos. 7 to 17, they should be 
directed to bring back the benefits received 
under the release; and 

(6) that the estate may be divided among 
the rightful heirs according to their shares 
under the law. 

It has been contended for the defence 
that this is not an administration suit. I 
find it very difficult to follow this argu- 
ment. The plaint raises the various ques- 
tions: 

What were the properties left by the de- 
ceased Abdul Razaak ? 

Who are the parties entitled to his estate ? 

Whatishis property now available for 
division ? : f 

This, surely, is not & suit for parti- 
tion, pure and simple. One of the reliefs 
claimed, no doubt, is that the property 
should yltimately be partitioned; but that 
does not make the suit a partition suit. 
Administration meaus management of the 
deceased’s estate. The Court is requested 
to assume its management, to take upon 
itself the functions of an executor or ad- 
ministrator and administer the estate. The 
administration of a deceased’s estate, con- 
sists of collection and preservation of assets, 
paymentofdebts and legacies, acts in respect 
of adverse claims to assets, dealings with 
creditors or legatees and distribution finally 
among the heirs or next of kin. These are the 
functions of an administrator and the object 
of an administration suit is to have the estate 
administered under a decree of Court; in 
other words, the Court itself assumes the 
function ofan administrater and adminis- 
trates the estate. 

Order XX, r. 13, Civil Procedure Code, 
deals with administration suits. It says 
that the Court shall first pass a preliminary 
decree directing accounts and inquiries. 
Jt further provides that all persons with 
elaims may come in under that decree and 
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establish their rights. It postponea the 
making of the final decree till after these 
steps have been taken, Appendix A, Civil 
Procedure Code, gives the forms in regard 
to various types of administration suits 
(Forms 41 to 44), Similarly, Appendix D 
sets forth forms of decrees. Turning to 
Form No. 17, in a suit by the next of kin, an 
enquiry is made, and aecount taken, of 
what share, if any, the plaintiff is entitle 
ed to, as the next of kin of the intestate. 

It is thus perfectly clear that it is open 
to a litigant in India claiming a share of 
a deceased's estate to file an administration 
suit, As a result of the administration by 
the Court, it may ultimately direct the 
residue of the property to be given over, 
either to the sole heir (where there is only 
one) or to be distributed lamong several 
heirs (where there are several), Thus, 
partition, may be an incident, but is not 
a necessery incident of the administration 
of a deceased person's estate. In this par- 
ticular case, as there are several heirs, it has 
become necessary for the plaintiff to ask for 
a partition; but this is a mere accident. 

Mr. S. Doraiswamy Iyer for the plaint- 
iff, has cited several cases which decide 
that such asuit is an administration and 
nota partition suit, Khatijav. Adam Husen- 
ally Vas; (1) is a suit of this description. 
It is noticeable that in that case, the deceas- 
ed died more than 35 years previous to 
the suit. There were no funeral charges, 
no legacies,no debts that had to be paid 
and no outstandings that had to becollect- 
ed (see page 647*), The suit was foran 
account in respect of a Muhammadan's 
estate and partition among hisheirs. The 
learned Judges held that it was an adminis- 
tration and not a partition suit. Again 
in Esufalli Alibhai v. Abdeali Gulam 
Hussen (2) the same view was taken. It 
was a suit fled in 19015 in respect of a 
Muhammadan who died in 1904. The 
Ohief Justice makes the following observa- ' 
tions :— 

“The point is abundantly clear that if 
there is an estate it can be administered 
and ifa party who has an interest in that 
estate has asked the Court to administer 
that estate, even ifhe knows exactly what 
it consists of, he is entitled to come to 
Court and ask for a preliminary decree for 
the administration of that estate. He is 

(1) 29 Ind. Cas. 949; 39 B. 545; 17 Bom. L. R. 574. 

(3) 59 Ind. Cas. 396; 45 B. 75; 22 Bom. L. R. 1117. 

*Page of 39 B.—[Ed.] ec 
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not bound, even althèkiêh he knows what 
the estate consists of, to file-a suit for parti- 
tion, He may do soor he may not. That is 
no reason why, if he wishes to file an admi- 
nistration suit to get the estate adminis- 
teredin the proper way, he should not do 
80."- DM 

In this suit, it cannot be urged that the 
plaintiff has adopted this form of plaint 
mala fide; foryone has merely to glance 
at the written statement of the 7th defend- 
ant (one of the principal contesting de- 
fendants) to come to the conclusion that 
this is pre-eminently 8 case where the Court 
has to assume the management of the es- 
tate. He allegesthat mahar was due to his 
own mother and those that are entitled to 
it are defendants Nos. 7 to 17, (para. 
1); and not the plaintif and her 
children (para. 16). He denies that 
the estate is liable to be divided in the 
shares mentioned in the plaint and asserts 
that it has to be divided in a different 
manner as set forth in para. 12 of his state- 
ment. He then goes to say—and this is very 
important—that if he is bound to restore to 
the estate the benefits received by him 
under the release referred to in the plaint, 
the plaintiff and her children are similar- 
ly bound to bring, into the hotch-pot, 
properties which he alleges they likewise 
received during .the jlifetime of Abdul 
Razaak, 


I havereferred to the written statement, 
not because the question of jurisdiction 
is to' be decided with reference to what 
the defendant says, but as it shows beyond 
doubt, that the allegations made in the 
plaint have not been made, merely to en- 
able the plaintiff to adopt a particular form 
of action. Ifailto see how such a suit is 
not an administration suit. The parties 
are not agreed as to the extent of value 
of the property; they are not agreed as to 
the persons entitled to shure, nor are they 
agreed even in regard to the debts payable: 
(vide their contentions about mahar.) On 
each of these matters, the parties desire an 
enquiry and itisin an administration suit 
that such an enquiry can properly be made, 
For the defence, Abdul Karim Sahib v. 
Badrudeen Sahib (3) is relied on, It is said 
that a plaint with similar allegations was 
treated in that case as a plaint in a suit 
for partition and not a suit for administra- 
tion. I need say;no more than that the 


(3) 28 M. 216. 
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plaint before mo is in some respects differ- 
ent from the plaint in that case, an 
that & decision on facts cannot *be treated 
as settling a question of principle. I find 
it difficult, therefore, to accept that case as 
an authority for the very broad proposition 
that the heirs of a deceased Muhammadan 
can never file an administration suit. In- 
deed in Moideensa Rowthen v. Muhammad 
Kasim Rowthen (4), Ayling and Tyabji, 
JJ., observe that the true position is quite 
the contrary: 

“In the case of Mussulmans what would 
be a partition suit, if the parties were 
Hindus, ought often to take the form of a 
suit for the administration of the estate of & 
deceased person:" (at page 896*) 

There is much force, if I may say so with 
respect, in this observation. In the ease 
of persons governed by the Mitakshara, 
partition suits are not necessarily in res- 
pect of property of a deceased person. 
The status as such, ofa member of a Hindu 
co-parcenary, gives him certain rights in the 
property ; and family partition is frequent- 
ly unconnected with the death of any per- 
son. I havecome to the conclusion that 
this is an administration suit and my deci- 
sion on this point is, therefore, in favour of 
the plaintiff. 

I shall next deal with the second ques- 
tion: Is an administration suit, a suit for 
land? In numerous cases, it has been held 
that itis not; and this proposition is not seri- 
ously disputed by Mr. A. Suryanar&yana 
for the defence. A suit for land does not 
lie on the Original Side of the High Court, 
if the landis wholly situated outside the 
city; ifa part of the land is within the 
jurisdiction of the Court, it can entertain 
the suit, if leave to sue has been previous- 
ly obtained, See cl. 12 of the Letters Patent. 
It follows from this, that where the land 
is wholly situated beyond jurisdiction, the 
fact that leave to sue has been granted, 
does not enable the Court to entertain the 
suit. In this case, as the whole of the 
land to which the suit relates is outside 
jurisdiction, the question hecomes import- 
ant—Is this a suit for land ? 

In Nistarini Dassi v. Nundo Lal Bose (b) 
.it was held that an administration suit is 
not a suit- for land. The learned Judges, 
for holding they had jurisdiction, give two 


B 28 Ind. Cas. 895. 
5) 30 O. 369; 7 O. W. N. 353. 
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reasons. Firet, that an administration suit 
is not a suit for land; secondly, in that 
case, as the estate consisted of land partly 
in Oalcutta and partly outside, “the de- 
fect, if defect there were," was cured, by 
ihe leave to sue having been previously 
granted. This case went up to the Privy 
Council and the,decisien of the High Court 
was confirmed [ Benode Behary Bose v. Nis- 
tarini Dassi(6)] and their Lordships rest 
their decision on the sole ground, that an 
administration suit is not a suit for land. 
Srinivasamoorthy v. Venkata Varada Ayyen- 
gar (7) was an administration action. It 
comprised moveable property within the 
city and land and houses wholly outside 
the jurisdiction. It was not suggested in 
that case, that the suit was a suit for land 
and the case proceeded upon the footing 
that it was not such a suit. This ease also 
went up to the Privy Council and the view 
of the High Oourt in regard to jurisdiction 
was upheld, The test that was applied at 
all stages of this case was, where did the 
cause of action arise ? and not, where was 
the land situated ? [See also the judgment 
given at the foot-note to 29 Mad. 239]. If 
the suit was a suit for land, ib was open 
to the defendant there to have it dismissed 
on that ground without being driven to 
rely (as he was) upon other supposed de- 
fects of jurisdiction which he alleged. In 
Abdul Hussein v. Mahomed Ally (8) again, 
the immoveable properties were wholly 
outsidg the jurisdiction, but the Court 
held that it could entertain the suit as it 
was an administration suit. Iam, there- 
fore, of the opinion that the present suit is 
not a suit for land. 


I shall now proceed to consider the 
third point. In an administration suit, 
where the land is wholly outside jurisdic- 
tion, can the Court decide questions of title 
to such-land or any part thereof? This 
point again is covered by clear authority. 
In Benode Behary Bose v. Nistarini Dassi 
(6) to which I have referred, their Lord- 
ships of the Judicial Committee say that 
as the primary object of the suit was the 
administration of the estate, the Court 
has jurisdiction to set aside, as ancillary 
to such a purpose, leases of land outside 


(6) 33 C. 180 at p. 191; 2 C. L. J. 189; 9 C. W, N. 
961; 15 M. L. J. 331; 7 Bom. L. R.887; 321. A. 193 
M 


. QJ. 

(7) 29 M. 239; 1 M. L. T. 71; 16 M. L. J. 238. 

(8) 65 Ind. Cas. 160: 46 B. 772; 23 Bom. L. R. 1326; 
A. L R. 1923 Bom. 443. 
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the territorial limits of the Oonrt, 
Io. Srinivasamoorthy v. Venkata Varada 
Ayyengar (7) to which also I have re- 
ferred, it is noticeable that the Court 
passed a decree affecting immoveable 
property outside its territorial limits (see 
page 2444) although, I may state in thia 
connection that it was contrary to the 
expectation of the Judges who decided 
Abdul Karim Sahib v. Badrudeen Sahib (3). 
For the learned Judges in the last men- 
tioned case referring to an earlier stage 
of the case reported as Srinivasamoorthy . 
v. Venkata Varada Ayyengar (7) observed: 

“Full relief could be given in the suit 
without having recourse to the land out 
of the jurisdiction.” Abdul Karim Sahib 
v. Baderudeen Sahib (3). 

As have pointed out what sub» 
sequently happened was the very reverse 
of this, and the Privy Council affirmed 
the decree of the Madras High Court; 
Srinivasamoorthy v, Venkata Varada Iyen». 
gar (9) and Mahomedally v. Abdul Hussein 
(10) is again a direct decision on the 
point. The learned Judges point out that 
in administration suit a complete enquiry 
necessarily implies determination of title 
to immoveable property and the Court is 
bound to decide questions as to ownership 
of such property whether situate within 
or outside jurisdiction—as an incident of 
the administration of the estate. 

Apart from authority, I may refer by 
way of analogy, to cases, where the High 
Court has jurisdiction to try suite, part: 
of the land being within its local limits, 
provided leave to sue has been previously 
obtained. In such cases, does the Oourt 
refuse to try questions of title to land 
outside jurisdiction? The fact that some 
land is beyond jurisdiction, is immaterial 
and the Court having initial jurisdiction 
is deemed competent to try questions of 
title in regard to every parcel of land 
to which that suit relates. How can, om 
principle, any distinction be made, in this 
respect, between a case where land is 
partially outside and land wholly outside ? 


I have no hesitation, therefore, in hold- 
ing that the Oourt can in this suit ad- 


(9) 11 Ind. Cas. 447; 34 M. 257; 15 O. W. N. 741; 8 
A. L. J. 714; 13 Bom. L. R. 520; (1911) 2 M. W.N. 
375; 14 O. L. J. 64; 21M. L. J. 669; 10 M. L. T. 263; 
38 I. A. 129 (P. C). 

(10) 70 Ind. Cas. 780; 48 B. 331; 26 Bom. L. R. 163; 
A. LR. 1924 Bom. 313. 
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judicate upon title to property outside its 
jurisdiction. . 

It is. said that the view I am taking 
will.make it possible.for any administra- 
tion suit being: filed in the High Oourt. 
Not atall, Tha Court will not grant leave, 
unless a substantial portion of the cause 
of action has arisen within the juris- 
diction, Supposing all. the immoveable 
. properties are outside jurisdiction and 
they represent the bulk of the estate, 
that may bs a good ground for. rə- 
fusing leave; for, in determining what 
eonstitutes cause of action, one element 
is. undoubtedly. Where is the proporty 
(moveable or immoveable) situate? Take 
this very case where leave to sue was 
granted, part of the cause of action having 
arisen outside jurisdiction, if it had been 
wrongly granted, it was quite open to the 
defendants to apply for that leave being 
revoked. That is a remedy clearly open 
to a party if leave has been obtained by 
his opponent on. insufficient grounds, I 
fail tosee how the view Iam taking can 
lead to hardship or inconvenience, apart 
from its being the view sanctioned by 
reason and authority, . 

I hold that I have jurisdiction to enter- 
tain the suit. 

I fix the costs of this hearing at Rs. 250 
which shall come out of the estate. 

Y, N.Y, Suit entertained, 


LAHORE HIGH COURT. 
First O:vit APPRAL No. 31 or 1924, 
February 15, 1928. 
Present; —Mr. Justice Tek Ohand. 
and Mr. Justice Bhide. 
ROOP CHAND—PLAINTIFF— APPELLANT 
Š versus. 
SARDAR KHAN AND OTHERS—DXEFENDANTS 


— RESPONDENTE, 

"Civil Procedure Code (Act V of 1908), s. 2, O. XXII, 
v. lj —Abatement— Suit or appeal against dead person 
— Proper procedure—Dismissal of suit on account of 
abatement—Decree—A ppeal. 

A suit or appealabates under O. XXII, r. 4, Civil 
Proéedure Code, against a defendant or respondent 
if he, was alive at the time when the suit or appeal 
was instituted and has since died. Thecase of a 
person who had died before the institution of the suit or 
appeal and who was erroneously impleaded as a party 
does not fall within the purview of O. XXII, Civil 
Procedure Code, and in such circumstances no ques- 


tign of abatement arises. In such a case the suit - 
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cannot prooséd against the déad ‘person- and thg 
proper order for the Oourt to pass is to strike off 
is name from the record and then to see” whether 
the suit can or cannot proceed against the other 
defendants because of non-joinder of the deceased. 
If the deceased wasa mere pro forma party, the suit 
might proceed against the other defendants in the 
ordinary way. If, however, the deceased was g 
necessary party the Court Should esee whether 
amendmsnt ofthe plaint can be allowed ta bring 
his heirs on the record and if this cannot be allowed - 
it should determine whether the suit can proceed 
against the other defendant, It cannot dismiss the 
suit forthwith without examining this aspect of the 
suit. [p. 282, cols, 1 & 2,] 

Firm Pala Mal-Narain Mal v, Fauja Singh (9), 
referred to. 


: y eerappa Chetty v. Tindal Ponnen (1), distingu» 
ished, 

Dismissal of a suit on account of abatement under 
O, XXII, Civil Procedure Code, amounts to a 
determination of the rights of parties to the suit 
within the meaning of s, 2, Civil Procedure Code 
and is, therefore, a decree and appealable as snch. [p, 
282, col, 1,) ' 


First appeal from a deareeof the Senior 
Subordinate Judge, Mianwali, dated the 
4/6th December, 1923. 

Pandit Sheo Narain, R B., aud Mr. Nanak 
Chand, for the Appellant. 

Mr. Ram Chand  Manchanda and Dr. G. 
C: Narang, for Mr. S, R. Laul, for the Re- 
spordents. 

JUDGMENT.-In proceedings before- 
Revenue Officers for partitionofthe shamilat 
deh of Mauga Harnoli, District Mianwali, 
the plaintiff claimed a share proportionate 
to his khewat holding. The Revenue Officers 
disallowed the claim, holding that he wag a 
malik qabza and not entitled to any share in 
the shamilat deh. On the 24th October, 
1923, the plaintiff instituted the present 
suit in the Civil Court for a declaration 
that he was not a malik qabza but was 
entitled to a share in the shamilat deh. In 
this suit he impleaded 1288 persons as dø- 
fendants. The casécame up for hearing. 
before the Senior Subordinate Judge, 
Mianwali, on the 4th December, 1923, when 
it was pointed out that -Zaman Khan, de- 
fendant No. 25, had died on the 27th July, 
1922,41. e, about sixteen months before the 
institution of the suit. On this, the Court, 
following a’ decision of the Madras High 
Court reported es Veerappa Chetty v. Tindal 
Ponnen 1) held that “the suit should 
akate”, and that as it was being "dismissed 
for a de‘ect, parties should bear their own 
costs.” The nextday, on the 5th December 
1923, some of the defendants filed anap- 
plication that the documents which the 


(1) 31 M, 86; 17 M, L. J. 551; 3 M, L, T. 12, 


583. 
plaintiff had fled in Oourt with the plaint 
should not be allowed to be taken 


away fróm the record, asthe order of the 
4th December, 1923, was appealable and 
. the documents should be kept in Court 
till the expiry of limitation for the in- 
stitution of the appeal. On this the learned 
Bubordinate' Judge passed an orderon the 
&th December, 1923, stating that the word 
‘abate’ had been incorrectly used in the 
order ofthe 4th December, 1923, in lieu 
of ‘dismissal’ and that what he had actually 
announced to the parties in open Court 
and what he really intended to do was to 
‘dismiss the suit’. He accordingly directed 
that the usual decree sheet should be pre- 
pared and the documents filed by the 
plaintiff with the plaint be not returned till 
ths expiry of limitation for filing the 
appeal. 
Against the orders passed by the learned 
Senior Sabordinate Judge on the 4th and 
Bth December, 1923, the plaintiff has pre- 
ferred a first appeal to this Court. Mr. 
Ram Chand Manchanda for the respondents 
has raised a preliminary objection that 
the appeal is incompetent as the order of 
the 4th December, 1928, did not amount 
to a ‘decree’ and that of the 6th December, 
1923, did not really decide any matter in 
controversy between the parties, but was 
merely explanatory of the former order and 
was passed under 4 misapprehension of 
thelaw. In our opinion this preliminary 
objection is devoid of allforce. The order 
nared by the Court on the 4th December, 
1923, 2s explained by it in its order of the 
Bth December, 1923, clearly determined the 
rights of the parties to the suit and amounts 
to a ‘decree’, Thesuit was dismissed and 
a decree formally passed. An appeal, 
therefore, lay to this Court. 
On the merits, the order of the lower 
. Court holding that the suit ‘abated’ against 
Zaman Khan and should be dismissed 
against the surviving defendants is obvious- 
ly wrong. It is admitted by the plaintiff- 
appellant that Zaman Khan had died long 
"before the suit was instituted, and that he 
was impleaded asa defendant by mistake, 
But the learned Subordinate Judge is 
wrong in supposing that the suit would 
‘ahata’ asagainst him. A suit or appeal 
‘abates’ uader O. XXII, T. 4 against a de- 
fendant or Rep if he uin alive at 
> time when the suit or appeal was in- 
add and has since died. Mr. Ram Ohand 
Manchanda for the respondent concedes 
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that thecase. of a person who had died . 
before the institution of the suit ortha, 
appeal and who was erroneously impleaded | 
asa party does not fall within the pur” 
view of O. XXII, Oivil Procedure Code, 
and thatin such circumstances no queg- 
tion of ‘abatement’ arises. In such a case 
the suit cannot proceed against the dead 
person and the proper order for the Court .: 
to pass is tostrike off his name from the 
record and then to see whether the suit 
can or cannot proceed against the other 
defendants because of non-joinder of the 
deceased. If the deceased was a mere pra 
forma party the suit might proceed against . 
the other defendants in the ordinary way. 
If, however, the. deceased was a necessary 
party, the Court should see whether amend- 
ment of the plaint can be allowed to . 
bring his heirs on the record,and if this 
cannot be allowed it should determine 
whether thesuit can proceed against the. 
other defendant. It cannot dismiss the 
suit forth with without examining this aspect 
of the case. As pointed out by Campbell, 
J., in Firm Pala Mal-Narain Mal v. Fauja 
Singh (2) where asuitis brought against 
two defendants, one of whom happens to be 
dead at the time of the suit, the Court 
ought not to dismiss the suit against the. 
other defendant but should strike off the 
name of the former under O. L, r. 10 and . 
proceed against the other defendant. The 
learned Subordinate Judge hasrelied on 
Veerappa Chetty v. Tindal Ponnen (1) but 
in that case the -suit had been brought 
against one defendant only who had ad- 
mittedly died before the institution of the 
suit. The sole defendant on the record 
being a dead person, there was really no 
guit properly constituted .and it was beld 
that there was nothing in the Civil Pro- 
cedure Code to authorise a Court to allow 
the plaint in such a case to be amended 
by substituting the names of the repre- 
sentatives of the deceased, even though the 
suit had been instituted bona fide and in 
ignorance ofthe death of the defendant. 
The position, however, is quite different 
where the deceased person is not the sole 
defendant but is one out ofa large number 
oí defendants. ^ 
Weare, therefore, of opinion that the 
order passed by the lower Court cannot be 
sustained. We accordingly accept the 
appeal, set aside the judgment and decree 
(3) 89 Ind, Cas, 661; 1 Lah, Cas, 333; A, I, R, 1926 
ah, 153, : x 
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of the lower Court and remand the case 
under O. XLI, r. 23, *Civil Procedure Code, 
for disposal in accordance with law. Court- 


fee on appeal shall be refunded and other 


costs shall be costs in the cause. 
R. Dy Appeal accepted, 


CALCUTTA HIGH COURT. 
Appsau FROM ORIGINAL Daoema No, 239 
or 1925, 

Tune 29, 1927. 

Present:~—Mr. Justice B. B. Ghoseand Mr. 
Justice Roy. 

EFARI DASYA-— PgTITIONER—APPBLLANT 
versus 
PODEI DASYA—RESPONDENT. 

Succession Act (XXXIX of 1925), s. 297 ——A pplica- 
tion for Probate of draft of Will—Burden of proof 
of loss of Will—Presumption of revocation—Question 
of fact. 

hero a person asks for Probate ofthe draft of a 
Willthe burden is upon him to show that the Will 
has been lost, or mislaid gince the testator'a death, [p. 
284, col, 2.] 

The question as to the presumption of the Will heing 
revoked by the testator with reference to the faat of 
jts being in his possession tillthe time of his death 
isto ba decided more or less upon the circumstances 
of each case. [ibid,] 

Sarat Chandra Bysack v. Golap Sundari Dasi (1), 
Anwar Hossain v. Secretary of State for India (2) and 
Allan v. Morrison (3), referred to, PORE 

Appeal against a decree of the District 
Judge, Assam Valley Districts, dated the 
24th October, 1926. 

Dr, Bijon Kumar Mukerjee, for the Ap- 
pellant. 

Babus Atul Chandra Gupta and Bankim 


Chandra Banerji, for the Respondent. 


JUDGMENT. 

B.B. Ghose, J.—This is an appeal 
against the judgment and decree of the 
District Judge of the Assam Valley Districts 
refusing to grant Probate or Letters of Ad- 
ministration of the draft of a Will alleged 


to have been executed by the testator ` 


Jipati Thakuria, in January, 1904. The 
applicant was the daughter of the testator. 
The testator died on the 25th June, 1910. 
At the time of his death, he had his 
daughter, the petitioner, his widow Podei, 
the objectrix, aninfant son, Kali Oharan, 
and another step-son named  Nanmal. 
At the date of the Will his son, Kali 
Charan, was not born. By the Will, a 
third share each was given to Efari, the 
petitioner, Podei, ths wife, and to Nanmel, 
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It is alleged by the petitioner that after 
the death of the testator each of the 
three persons was in possession by taking 
pattas from the Revenue Authorities of 
the lands left by the testator and they 
were in joint possession till the year 
1923. In 1924 disputes commenced among 
those parties and the petitioner was sought 
to be deprived of her share of the pro. 
perties and that is the reason why she 
has applied for Probate of the draft of 
the Willin May, 1925. The Will is alleged 
to have been lost. Efari, the petitioner 
says that she gave the Will to Osharam 
Gaonbura, a relátion of the testator, for 
the purpose of mutation of names in 
the revenue register after the death of 
tbe testator. Osharam never returned the 
Will to her and shenever asked for it 
but when the disputes arose, she sent a 
registered notice to him to make over 
the original Will to her. The registered 
letter containing the notice was not ac- 
cepted by Osharam and was returned to 
the petitioner. Osharam aleo did not give 
the original Will to her and it is on 
that account that she has asked for Pro. 


' bate of the draft from which the Will 


was written out and executed by the 
testator. The objectrix, Podei, denied the 
execution of the Will and she supported 
her allegation by her own evidence ag 
well as the evidence of her witnesses 
The learned Judge was of opinion that 
Jipati did execute a Will in terms of 
the draft but he held that after the 
birth of his son, Kali Oharan, he would 
probably have wished to revoke the Will 
or to modify its terms and he could 
have revoked the Will by simply tearing 
it up. He apparently came to the con- 
clusion that that was what the testator 
himself did. The learned Judge then 
discussed the evidence as to the existence 
of the Will after the death of Jipati 
which fact he noticed is only supported 
by the evidence of Efari herself and b 

the evidencef a witness named Adhiram 
The learned Judge holds that Adhiram 
is not a reliable witness and he does 
not believe the story that Efari made 
over the Will to Osharam as she alleges 
the learned Judge being of opinion that it 
is unlikely that Efari would have left 
the Will with Osharam for some 15 years 

He also refers to the fact that ‘there 
is no mention of the Will.in the patta 
and, in his view, the record of the three 
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ninas is probably dua merely to the 
faot that they were ia joint possession 
af all the property of Jipati. Hs came 
to the conclusion that the evidence as 
regards the existenca of the Will at the 
time of the testator's death was unreli- 
able and, therefore, refused 
Probate, ° | 

The first objection taken on behalf 
of the petitioner in her appeal is that 
the question of revocation of the Will 
was improporly decided by the District 
Judge, as that was,not the issue raised 
by the objectrix nor was any evidence 
led in support of that story. The whole 
question on which the parties went to 
trial was, was there a Will executed or 
not?: The learned Judge having found 
that the Will was executed, he ought to 
have placed the burden of proof upon the 
objectrix toshow that the Will had been 
revoked by the testator. The mere fact that 
a son had been born to the testator after the 
date of the execution of the Will is not suff- 
cient to raise the presumption that the 
Will was revoked. The contention on 
behalf of the appellant is, therefore, that 
at any rate the case should be remand- 
ed. to the lower Court for the purpose of 
& fuller enquiry as to the question of 
revocation. In answer to the contention 
of the appellant, the respondent submits 
that the question of revocation although 
not distinctly raised in the issues was 
sufficiently raised in thepleadings of the 
parties, It is pointed out to us that in 
the petition of the appellant herself it 
is stated that Kali Charan, the son of 
the testator, was born in 1810 B. S, in 
the month of Pous. The Will was, how- 
ever, not revoked. In answer to that, 
the objectrix states that according to the 
draft filed it is clear that the late Jipati 
had no son of his then, but on the 
birth of his son he would never keep 
auy such Willoutstanding. However in- 
artistic these statements may beit cannot 
be said that upon thess allegations the 
Judge was not justified in going into 
the question of revocation of the Will 
by the testator on the birth of bis son. 
The point next urged on behalf of the 
appellant is that if it is shown that the 
Will was in the possession of the testator 
till the time of his death, then only the 
loss may be referred to the presumption 
of revocation by the testator himself. If 
jt is shown that the Will was not in the 
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possession of the testator up to the tima 
of his death, no such presumption of 
revocation by the testator arises. In supe. 
port of this contention herelies upon the. 
eases of Sarat Chandra Bysack v. Golap 
Sundari Dasi (1) and Anwar Hossain v, 
Secretary of State for India (2). The con- 
tention is that the burden of proof is 
upon the objectrix to show that the Will 
was actually in the possession of the 
testator till his death. It seems to me 
that the question as to the presumption 
of the Will being revoked by the testator 
with reference to the fact of its being 
in his possession till the time of hia 
death is to be decided more or less upon 
the circumstances of each case. In my 
opinion, it cannot be laid down as a rule 
of law, that under certain circumstances 
a presumption should be made that the 
Will was revoked by the testator or not, 
It may refer to the case of Allan v. 
Morrison (3) which was cited by the 
learned Advocate on behalf of the re- 
spondent in support of this proposition. 
It seems to me, however, that the pre- 
sent controversy should be decided on 
the terms of s. 287 of the Indjan Succes- 
sion Act of 1925—-which corresponds to 
the repealed s. 24 of the Probate and. 
Administration Act V of 1881, Thesection 
rung thus: "When the Will has been lost 
or mislaid since the  testator's death, 
. . . . . anda copy or the draft of 
the Will has been preserved Probate 
may be granted of such copy or draft, 
limited until the original or a properly 
authenticated copy of it be produced." 
Jn this case the petitioner asks for Pro- 
bate of the draft ofthe Will. She must, 
therefore, prove tkat the Will has been 
lcst or mislaid since the testator's death, 
The petitioner gave her evidence in sup- 
port of the allegation tbat the Will was 
in existence after the testator's death and 
it has since been lost. Her story is that 


.the Will was in the porsession of the 


testator for two years after i's execu- 
tion. Then it was made over to her and 
she made it over to Osharam for the 
purposeof mutation of names. This story 
has not been aecepted by the District 
Judge. If this story is believed, then 
there is no question, as is admitted on 


(1) 21 Ind, Cas, 121; 18 C. W. N. 527, 
(2) 81 C. 885; 8 C, W. N. 821, 
(3) (1900) A. ©, 604; 69 L, J, P, C, 141, 
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behalf of the resgondent, that the ap- 
pellant would be entitled to the grant 
‘asked for. But is this story probable? 
The first difficulty which arises in be- 
lieving this story is, why should the 
testator make over the Will to the daughter 
instead of to his wife, and even if he 
did so, is it natural that he should not 
ask it back after the birth of his son 
who would be left destitute under the 
terms of the Will? The story also of 
the petitioner having made over the Will 
to Osharam is incredible, and Osharam 
swears that it was never made over to 
him. If that story falls to the ground, 
then the petitioner has not been able 
to prove that the Will has been lost or 
mislaid since the testator’s death. That 
being so, she has failed to satisfy the 
terms of s. 237 of the Indian Succession 
Act and is, therefore, not entitled to pro- 
bate. The appeal must, therefore, be dis- 
.missed with costs. 
Roy, J.—1 agree. 


ANCA, Appeal dismissed. 


LAHORE HIGH COURT. 
Second OrvıL APPEAL No. 513 or 1928. 
.April 11, 1928. 

Present:—Mr. Justice Jai Lal. 
KIDAR NATH—PrAaINTIFF— 
APPELLANT 

i 5 versus 
Tan MUNICIPAL COMMITTEE, DELHI, 
Turovues 115 SECRETARY— 
DEFENDANT— RESPONDENT. 

Punjab Municipal Act (III of 1911), ss. 189, 190, 
198— Building, meaning of—Application for erecting 
‘part of house—Committee's power to impose condi- 
tions» extent of. 

The term ‘building’ as used in ss. 189, 190 and 
193, Punjab Municipal Act, means that part of the 
house in respect of which an application is made to 
the Committee and not the whole house a portion 
whereof is proposed to be erected or re-erected. 
Therefore, under s. 193 ofthe Act when sanctioning 
the application the Committee can impose conditions 
only with regard to such portion of the house which 

: is proposed to be erected or re-erected. [p. 287; col. 


: Seeond appeal from a decree of the 
District Judge, Delhi, dated the 16th 
December, 1927, affirming that of the Sub- 
ordinate Judge, First Class, Delbi, dated the 
x 1at October, 1927, 
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; Lala Moti Sagar, R. B, forthe Appel- 
ant. 

Mr. Mehr Chand Mahajan, for the Re- 
spondent. 

JUDGMENT.—The Municipal Com- 
mittee of Delhi has framed a bye.law which 


runs as follows: 


"No portion of any building abutting on 
any street or lane, to which from time to 
time the Committee may, by resolution, 
declare this rule to apply, shall be built 
within 7$ feet of what was thecentre of such 
street or lane at the time of the passing of 
these bye laws, and no portion of any 
building abutting on any other street or 
lane shall be built within 4 feet of what was 
the centre of such street or lane at the time 
of the passing of these bye-laws, provided 
that when the Municipal Committee has 
laid down a building line to regulate the 
frontage of buildings in any street or lane, 
the Municipal. Committee may permit a 
building to be constructed up to that line 
irrespective of the distance of any portion 
of it from the centre of the existing street 
s 26th of M. 2 

nthe 26th of May, 1924, the appellant 
Kidar Nath applied to the Gomis for 
sanction to build a portion of his house 
situate in a locality within the Municipal 
limits of Delhi to which the part of the bye- 
law prohibiting the erection of any por- 
tion of any building abutting on a street, or 
lane applies. On the 80th of September, 1394 
the Municipal Committee sanctioned the 
building on condition that the outer wall 
of the appellant's house which abutted the 
street should be put back so as to be 
re-erected ata distance of 4 feet from the 
centre of the street infront thereof. The 
appellant erected his building in accordance 
with the plan submitted by him but did 
not put back the wall of his house as 
directed in the condition imposed by the 
Committee, Consequently a notice dated 
the 16th of September, 1925, under s. 195 of 
the Punjab Municipal Act was served upon 
him by thè Committee to alter or to 
demolish the building erected in contraven- 
tion of the sanction granted. The suit out 
of which this second appeal has arisen was 
then instituted by Kidar Nath for iszue of 
perpetual injunction to the Municipal 
Committee of Delhi restraining the latter 
from demolishing the building erected by 
him or the wall abutting the lane. The 
suit was dismissed by the trial Court and 
the decree has been affirmed by the- District 


dt 
Judge on appeal. The plaintiff has presented 
this second appeal. 

. It appears that a large portion of this 
house was burnt down by fire ‘many years 
ago and some portions of it were re-erected 
immediately afterwards by the plaintiff 
with the permission of the Municipal Oom- 
mittee, The wall abutting the street, 
however, was not destroyed or damaged by 
the fire and has remained intact up to this 
time. The application of the 20th of May, 
1924, made by the plaintiff related to the 
re-erection ofthe remaining portion of the 
house but the outer wall abutting the 
street and the wall at right angle therewith 
was not proposed to be re-erected. It seems 
that in all probability the plaintiff fearing 
an order by the Committee to put back his 
building designedly applied for sanction to 
erect the inner portions of the house leaving 
the outer walls intact. . 

The only point discussed by Counsel on 
both sides before me is whether the condi- 
tion imposed by the Committee to set back 
the outer wall of the plaintiff's house 
abutting the street in the manner already 
described was or was not wlira vires. 

Section 189 of the Punjab Municipal Act 
provides that no person shall erect or 
re-erect or commence to erect or re-erect 
any building without the sanction of the 
Committee and that every person who 
injends to erect or re-erect any building 
shall give notice in writing to the Commit- 
teeof such intention. Power is also given 
by that section to the Committee by means 
of bye-law to provide for the submission 
of the necessary plans of the building to 
accompany such notice describing inter 
alia free passage or way in frontof the 
building and space to be left about the 
building to secure free circulation ofairand 
facilitate scavenging and for the preven- 
tion of sre. Then s, 190 confers power on 
the Municipal Oummittee to regulate by 
bye-laws in respect of the erection or 
re-erection of any building inter alia of the 
following mattersi— i 

"The ventilation and the space to be left 
about the building to secure the free cir- 
culation of the air and for the prevention 
of fire." Section 193 provides that within 
two months after the receipt of the notice 
mentioned in s 189, the Committee may 
inter alia sanction the building either 
absolutely or subject to such conditions as 
it may deem fit in respect of allorany of 
the matters specified in e, 189, 
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It is on the correc interpretation of 
these sections that the decision of this 
case rests. The term ‘building’ is defined in 
s. 3 (2) of the Municipal Act as follows: 

"'Building' means the whole or any part 
ofany house, hut, outhouse, shed and stable, 
whether used for the purpose of human 
habitation or otherwise and whether of 
masonry, bricks, wood, mud, thatch, metal or 
any other material whatever, and includes 
& wall and a well.” 

The question, therefore,is whether on an 
application being made for sanction to 
erect or re-erect one portion of a house the 
Committee is competent by virtue ofs. 193 
of the Act to impose conditions in respect 
of another portion of that house which the 
applicant for sanction does not propose to 
demolish and re-erect. The: case for the 
appellantis that the Committee can impose 
conditions under s. 193 only in respect of 
that portion of the house which itis pro- 
posed to erect or re-erect and that, therefore, 
any condition imposed relating to another 
portion which it is not proposed to touch in 
connection with the scheme of erection or 
re-erection is outside the competence of the 
Committee and ultra vires. The contention 
of the learned Oounsel for the Municipal 
Committee, on the other hand, is that the 
expression ‘building’ as used in s. 193 
includes the whole of the house a portion 
whereof is proposed to be re-erected. 

Now, having regard to the definition of 
the word ‘building’ in s. 3(2)I have no - 
doubt that the expression as used in ss. 189, 
190 and 193 does not include . the whole of 
the house but only such part thereof as the 
applicant proposed to erect or re-erect. It 
must be deemed to have been used in all 
these sections in the same: sense and as 
relating to the same subject-matter. It 
cannot be, as appeared to bethe contention 
of the respondent's Counsel, that ‘building’ 
in s. 189 means part ofa house whieh is 
proposed to be erected or re-erected, while 
the same term as used in ss. 190 and 193 
means the whole house of which it is a part. 
It consequently follows that unders, 193 
when sanctioning the application the Com- 
mittee can impose conditions only with 
regard to such portion of the house which 
is proposed to be erected or re-erected. In 
my opinion any other interpretation of the 
section. would make the working ofthe 
Municipal Act unfair to the owners of 
the houses and may lead to absurd 
reaulto, i 
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As I put it tothe learned Counsel for the 
Oommittee, supposing a huge building 
covering an area of, say, an acre exists ona site 
within the Municipal limits and ths owner 
thereof applies for sanction to re-erect a 
room at one corner thereof, is the Munici- 
pal Committee entitled to impose con- 
ditions with regard to a room at the opposite 
corner of such a building? The learned 
Oounsel replied to this question in the 
affirmative but Iam not prepared to hold 
that the Legislature ever intended to place 
such arbitrary powers in the hands of the 
Municipal Committee. Ihave, as I have 
already stated, merely to decide whether 
the action taken by the Committee in this 
case under as. 193 and 195 was within its 
competence. No other provision of law 
under which this action could be taken was 
relied upon before me, and it is not neces- 
sary for me to examine the question what 
‘was the proper procedure for the Committee 
to adopt to attainits object, It is, how- 
ever, satisfactory to feel that the Com- 
mittee was not without remedy and had 
.ample power under the other provisions 
of the Municipal Act to carry out its object. 
16 has, however, not chosen to take action 
. thereunder and I have merely to decide the 
. present case with regard to the provisions 
of law under which the Oommittee prefer- 
redto act. 

I hold that the term ‘building’ as used 
in ss. 189, 190 and 193 means that part of 
the house in respect of which an applica- 
tion is made to the Committee and that it 
does not mean, as wascontended by Counsel 
for the Municipal Committee, the whole of 
. the house a portion whereof is proposed to 
be erected or re erected and, therefore, the 
conditions imposed by the Committee under 
s. 193 must be confined to that part of the 
house in respect of which an application to 
erect or re-erect is made to it. It also 
` follows that the Committee was not entitled 
to invoke the aid of the bye-law quoted at 
the commencement of the judgment, be- 
cause the building proposed to be erected 
did not abut a street. 

Accepting this appeal I set aside the 
decrees of the Courts below and decree 
the plaintiff's suit with costs throughout. 

R L, Appeal allowed. 
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PATNA HIGH COURT. 

APPEAL FROM APPELLATE DzEosEE No, 1048 

oF 1925, 
February 1, 1928. 
Present:—Mr, Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
BENI PRASAD —PLAINTIFF—APPELL ANT 
versus 
GANGOO SINGH-—DEFENDANT 
—RESPONDENT. 

Mortgage—Lease by mortgagor when binding on 
mortgagee. 

Tenants who were settled on the land by a 
mortgagor after the mortgage could keep their iands 
against the mortgagee upon proof, the burden 
whereof would be upon them, that the leases in their 
favour were granted on the usual terms in the 
ordinary course of management. [p. 288, col. 2.; 

Madan Mohan Singh v. Raj Kishori Kumari (1), 
Reynolds v. Ashby & Sons, Ltd. (2), Anand Ram 
Marwari v. Dhanpat Singh (3) and Mathura Rat v. 
Mandal Das (4), relied on. 


Appeal from a decision of the District 
Judge, Monghyr, dated the 18th May, 
4925, reversing that of the Munsif, Begu- 
Sarai, dated the 9th June, 1924. 

Bir Sultan Ahmad, Kt.,(with him Mr.G, N, 
Mukherjee), for the Appellant. 

Messrs..4. B. Mukherjee and D. C. Varma, 
for the Respondent. 


JUDGMENT. 

Kulwant Sahay, J.—This appeal 
arises out of asuit brought by the plaint- 
iffs-appellants for recovery of possession 
of four bighas odd of land under the follow- 
ing circumstances— 

Mauza Pahsara Tauzi No. 1077 formed 
the proprietary interest of the defendants 
second party. The defendants second 
party gave the village Pahsara in mort- 
gage to Rai Bahadur Dalip Narain Singh 
excluding 51 bighas of land which con- 
tained a bungalow and some fruit trees 
and an open ground, On the 3Uth Octo- 
ber, 1914, the defendants second party 
mortgaged this 51 b?ghas to the plaintifs, 
There were two other mortgages on the 
23rd December, 1914, and 1$th September, 
1916, of the same 51 bighas of land to the 
plaintifisfor further advances. The plaint- 
iffs instituted a suit to enforce the three 
mortgages and obtained a mortgage decree 
in execution whereof the mortgaged pro- 
perty was sold and purchased by the plaint- 
iffs on the 20th March, 1922. They obtain« 
ed delivery of possession on the 4th August, 
1922, They took actual possession or the 
lands sold except the four biyhas and odd 
now in dispute in respect whereof they 
were resisted by thedetendanta firat party 
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who claimed the said four bighas odd as 
their occupancy holding. There was a pro- 
ceeding under s. 144 of the Code of Ori- 
rainal Procedure in which the defendants 
first party weresuccessful.. They according- 
ly instituted the present suit for a declara- 
-tion that they were entitled to khas posses- 
sion of the lands in dispute and that the 
defendants first party had no right to re- 
main on the land as tenants thereof. 

The defence was that the defendants 
firat party had acquired settlement of the 
lands in dispute from the defendants 
second party first orally and then under 
a parwana in 1915. The learned Munsif 
held that the settlement set up by the de- 
fendants first party had not been establish- 
ed and he gave a decree for khas posses- 
sion in favour of the plaintiffs. On appeal 
the learned District Judge has set aside 
the decision of the Munsif and has held 
that the defendants first party had acquir- 
ed occupancy rights in the lands in dis- 
He found that the lands in dispute 


Mad not the khudkasht lands of the 
proprietors; that it was admitted that the 


defendants first party were settled razyats 
of'the village and he came to the conclusion 
that the settlement having es establislied 
uired occupancy rights. 
pd Wa appealit has been contended 
on behalf of the plaintifis-appellants that 
-tho learned District Judge was wrong in 
holding that it was admitted on behalf 
of the plaintiffs that the defendants first 
party were settled raiyats of the village. 
ít has been pointed out on behalf of the 
respondents that the survey khatians show 
that the defendants firat party have got 
other holdings in the village and in the 
absence of an affidavit on behalf of the 
plaintiffs to show that there was no such 
admission before the. Distriet Judge, it 
must be aaa that such an admission 
before him. l 
E a contended that therə is no 
finding in the judgment of the learned Dis- 
trict Judgeas to when the settlement alleg- 
ed by the defendants first party was made. 
The case of the defendants first party was 
‘that they acquired settlement of the land 
orally sometime in the year 1313 and that 
it was subsequently confirmed by the par- 
wana given in 1915. The learned District 
judge has not come to any distinct find- 
ing us to the time whenthe settlement was 
originally made. He says that the settle- 
mont was made at least in 1915, if not 
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earlier. The first two* mortgages of the 
plaintifis-appellants were in 1914, and if 
the settlement was made for the first time 
in 1915 then certain points would arise 
which have not been taken into considera» 
tion by the learned Distriet Judge. 

It has been contended on benalf of the 
appellants that a mortgagor could not 
make settlement of the mortgaged property 
so as to alter the character of the land or 
to create tenancies which would impair 
the value of the security. Reference has 
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: been made to the observations contained in 


Madan Mohan Singh v. Raj Kishori Kumari 
(1), The proposition of law laid down 
in that case by Mookerjee, J., is that tenants 
who were settled on the land by the mort- 
gagor after the mortgage could keep their 
lands against the mortgagee upon proof, 
the burden whereof would be upon them, 
that the leases in their favour were grant- 
ed on the usual terms in the ordinary 
course of management. In the course of 
the judgment the learned Judge observed 
as follows:— 

"It cannot, however, be maintained, as 
was pointed out by Lord Justice Romer in 
Reynolds v. Ashby & Sons, Ltd. (2), that the 
mortgagor has anything like a general 
authority to deal with or affect the mortgag- 
ed property during his possession thereof, 
The true position thus is that the morts 
gagor in possession may make a lease con» 
formable to usage in the ordinary course 
of management, for instance, he may create 
a tenancy from year to year in the case 
of agricultural lands or from month to 
month in the ease of houses. But it is 
not competent to the mortgagor to grant 
a lease on unusual terms, or to alter the 
character of the land or to authoriseits use 
ina manner or for a purpose different from 
the mode in which he himself had used iti 
before he granted the mortgage.” 

This principle of law has been accepted 
in this Oourt in Anand Ram Marwari v. 
Dhanpat Singh (3) and Mathura Rai v. 
Mandal Das (4). The point was taken in 
the plaint in the present case that the 
mortgagor had no right to create the ten- 
ancies infavour of the defendants first party, 


sau” 39 Ind. Cas. 182; 210. W., N, 88; 170, Ld, 
4 


(2) (1903) 1 E, B. 87; 72 L. J, K, B, 51; 87 L. T, 640; 
51 W. R, 405; 19 T, L. R, 70, 
(3)381nd, Cas, 37; LP. L, J, 563; 2P. L, W, 


41, 
(4) 56 Ind, Cas, 805; 1 P. L, T, 392; (2021) 


Pat, 165 
40, P, L, R, (Pat) 39, * i 
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SO as to alter the character of the 
and or to impair the value of the security. 
This aspect of the case has not been 
considered by the learned District Judge. 
It is necessary in the first place, to find 
as to whether the settlement alleged by 
the defendants first party was made before 
the mortgages created in favour of the 
plaintiffs or after the execution of the mort- 
gages. If it be found that the settlement 
with the defendants first party was made 
before the first mortgage of the 30th Octo- 
ber, 1914, no question would arise and 
the finding of the learned District Judge 
that the defendants first party have acquir- 
ed settlement would ‘be sufficient to dispose 
of the case and the decision of the learned 
District Judge dismissing the suit will 
stand, If, however, it is found that the 
settlement was madeafterthe first mortgage 
. of the plaintiffs of the 30th October, 1914, 
it would be necessary to consider whether 
the effect of the creation of the tenancies 
in favour of the defendants first party 
was to alter the character of the land and 
Whether the tenancies were created in the 
ordinary course of management and on 
usual and fairtermsand as was pointed out 
by Mookerjee, J., in Madan Mohan Singh 
v. Raj Kishori Kumari (1) the burden of 
proof lies on the defendants first party. 
The decision of the learned District 
Judge must, therefore, be set aside and 
the case remanded to him for disposal in 
accordance with the observations made 
above. Costs willabide the result. 
Macpherson, J.—1 agree, 
AN. A Case remanded, 


ane jam akan, 


 OYDH CHIEF COURT. 
Seconp Rant APPBAL No. 7 oF 1928, 
April 23, 1928. : 
Present :—Mr. Justice Raza, 
" ISHAR DIN—PzarNTIEP— 
APPELLANT 


Versus 
SHAMBHU DAT AND ANOTBÉR— 
DzEFPENDANTS— RESPONDEXTS. 

Oudh Rent Act (XXII of 1886), s. 127—8Suit by 
alleged donee from deceased—Defendants denying 
pift and alleging themselves to be members of decedsa 
ed's family—Suit under s. 127, whether maintainable 
—Jurisdiction of Revenue Court, 

Section 127 of the Oudh Rent Act is not meant to 
authorize Revenus Courts to inquire into questions 
of disputed title and to decide questions of a civil 
nature between persons who arebona fide claimants of 
the same property, A suit, therefore, brought under 
pe 127 of the Act by an alleged donee claiming, under 
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a dead of gift, property left by & deceased, against 
persons in possession, the nephews of the deceased 
who deny the genuineness of the deed and allege 
themselves to be members of the joint Hindu family 
to which the deceased belonged, is not maintainable 
in a Revenue Court. 

Second appeal against a decree of the Addi- 
tional District Judge, Gonda, dated the 2nd 
December, 1927, confirming that ofthe Addi- 
tional Assistant Collector, First Class, Gonda, 
dated the 2nd December, 1925. 

Mr. L. S. Misra, for the Appellant. 
Dr. Zafar Husain, for the Respondents. 


JUDGMENT .—This isan appeal from 
a decree of the Additional District Judge, 
Gonda, dated the 2nd December, 1927,affrm- 
ing a decree of an Assistant Oollector in 
that District, dated the 2nd December, 1925. 

This appeal arises out of a suit brought ~ 
by the plaintiff under a. 127 of the Oudh 
Rent Act. Heclaimed the property under 
a deed of gift alleged to have been executed 
in his favour by one Jai Narain on the 22nd 
October, 1923. Jai Narain died on the 24th 
October, 1925. 

The defendants are the nephews of Jai 
Narain deceased, They denied the genuine 
ness of the deed, It was further alleged 
that they and Jai Narain lived as members 
ofa joint Hindu family, that Jai Narain 
was not compstent to execute the deed in 
question and that he was notin his proper 
senses at the time the deed is alleged to 
have been executed by him, The defend. 
ante are in actual possession of the propérty 
insuit, The plaintiff was never in actual 
possession of the property. On the death 
of Jai Narain mutation was effected in favour 
of the defendants by order of the Subs 
Divisional Officer dated 17th June, 1994. 
The plaintiff, however, succeeded in obtain 
ing an order for mutation in his favour on 
appeal to the Deputy Oommissioner on the 
4th September, 1924. The present suit was 
brought by the plaintiff on the 3rd August 

23, : 

The learned Assistant Oolleetor dismissed 
the guit on the ground that s. 127 of the 
Oudh Rent Act was not applicable in view 
of a bona fide claim of title by the defend. 
ants, The plaintiff appealed but his appeal 
was dismissed by the learned Additional 
District Judge. He has now come to this 
Court in second appeal. 

I thinkthereis no substance in this ap« 
peal. 

Ia my opinion 8.127 of the Oudh Rent 
Act is not: meant to authorise Revenue 
Oourta to inquire into questions of disputed 
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title and to decide questions of acivil nature 
between persons who are bona fide claimants 
of the same property. The defendants ap- 
pear to be bona fide claimants of the pro- 
perty. The questions involved in the case 
&re essentially questions of title which 
should be deeided by the Civil Court. 

. I ean find no ground for interference and 
dismiss the appeal with costs. 

G. H, Appeal dismissed, 


PRIVY COUNCIL. 

. APPEAL FROM His Barrannio MAaJESTY'S 
- BurPREMEB Court ror Eeyrt, 

i May 21, 1928.. 

Present :—Lord Chancellor, Lord 
. Buckmaster end E Warrington of 
y e, 
- Tue SOUTH BRITISH INSURANOE 
. COMPANY, LIMITED—~Dezrenpanrs—= 
APPELLANTS 


i versus 
GAUCHI BROTHERS & COMPANY 
_ m= PLAINTIFEs—RysPonuEn ts, 

Arbitration Act (IX of 1800), e. 0--Arbditrator res 
fusing to act—Appbintment by purty of hie arbitrator 
toact as sole arbitrator—Validity of award, ] 
: A Policy of Insurance contained the following 
arbitration clause ;—"If any difference arises as to the 
amount of any loss or damage, such difference shall 
independently of all other questions be referred to the 
decision of an arbitrator, to be appointed in writing by 
the parties in difference, or, if they cannot.agree upon’ 
a single arbitrator, to the decision of two dis 
interested persons as arbitrators, of whom one shall 
be appointed in writing by each of the parties 
Within two calendar months after having been 
required so to doin writing by the other party, In 
case either party shall refuse or fail to appoint an 
arbitrator within two calendar monthe after receipt. 
of notice in writing requiring an appointment, the 
ether party shall be at liberty to appoint a sole 


arbitrator; and in case of disagreement between the. 


arbitrators, the difference shall be referred to the 
decision of an umpire, who shall have been appointed 
by them in writing before entering on the reference 
and who shall sit with the arbitrators and preside at 
their meetings". The policy contained no provisions 
to meet the contingency of one arbitrator after ap- 
pointment refusing to act. : 

Disputes having arisen between the parties, the 
veapondents on the bth August, 1926, nominated ons 
Mr. Irwin their arbitrator and called upon the 
appellants to nominate theirs, On the 13th 
September, 1826, the appellants accordingly appoint- 
ed their arbitrator and on the 27th September, the two 
erbitrators appointed un umpire, Thereafter, the 
arbitrator appointed by the appellants declined to 


Bol, The respondonta then requested the appellants’ 
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io appoint another arbitrator, and this not being 
done, they appointed their arbitrator (Mr, lrwin) as 
sole arbitrator in accordance with the provisions ofs. 6 
of the English Arbitration Act, 1859 (corresponding to 
8.9 of the indian Arbitration Act, 1899) and notitied 
the appellants of the fact. My, Irwin, accordingly, pro- 
ceeded to act alone and on the 20th December, 1926, 
published his award in which he found that the 
sum of £4,300 should be paid by the appellants, 

In an action brought by the respondents on the 
award to recover the said amount: ; 

Held, that s, 6 of the English, Arbitration Act, 1669, 
being, under the circumstances of- ihe case, inappli- 
cable, the proceedingstaken in the arbitration were 
irregular and in consequence there was no valid 
award, [p. 292, col. 2.] : 7 

Appeal from a final judgment, dated, 
the 15th June, 1927, of His Britannic Majes- 
ty’s Supreme Court at Alexandria in Egypt 
in its civiljurisdiction(His Honour Judge B. 
Platt), giving judgment for the respond- 
ents for the fullamount claimed with costs 
in an action instituted on the 11th April, 
12727, 

Messrs. F. P. M. Schiller, K, C., and J. M, 
H. Wilson, for the Appellants, ; 
. Messrs. Alexander Neilson, K, C., and La 


T, Thorp, ior the Respondents. 
JUDGMENT. 


Lord Buckmaster.—The appellants 
are anlnsuranee Company incorporated in 
New Zealand, but having an office in 
Alexandria wanere the respondents, who aie 
British subjects, reside. On the 12th 
March, 1925, the respondents by a policy 
of that date insured certain pastely and 
paintings thas were lying in their office 
against fire with the appellants, The total 
sum insured was £4,2U0, but as stated in 
the policy, 'not axceeding in each case 
respectively the sum or sums hereinbefore 
severally specified and stated against 
each property." <A list of the pictures 
which was attached to and formed part of 
the policy contained aseries of sums set 
against each article whichon the face of 
the paper was declared to be “valued at" 
the particular figureto which it was ope 
posite. The policy also contained condis 
tions that if any. aifferences should arise ag 
to the amount of any loss or damage, 
such difference should, independently of 
all other questions be: referred to the decis 
sion of an arbitrator to be appointed. im 
writing by the parties, or if they could 
not agree upon a single arbitrator to tha 
decisiun of two disinterested persons ag 
arbitrators, with the further condition ag 
to appointing an umpire, but it contained; 
Ba provisions to meet thecontingency of 
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one arbitrator afterappointment refusing to 
act. The actual terms of the article need 
not be considered apart from -the last: 
sentence which is in these words :— 

" And it is hereby expressly stipulated 
and declared that it shall be a zondition ` 
precedent to any right of action or suit. 
upon this policy that theaward by such 
arbitrator, arbitrators or umpire of the: 
amount of the loss or damage if disputed: 
shall be first obtained." : 

On the 6th Oetober, 1925, fire broke out: 
in the respondents’ premises and all the 
insured pictures.were destroyed. The re-' 
spondents gave due notice of the loss and’ 
thereupon the appellants in pursuance of! 
their rights proceeded. to make enquiries 
which appear to have been promptly and: 
fully answered by the respondents. The 
appellants, however, were not satisfied and’ 
declined to pay. From the first, the rə- 
Spondents took the view that the policy: 
was a valued policy, a position which the 
appellants have throughout refused to- 
accept, It was obvious that with this point 
of difference between the parties it was 
impossible profitably to proceed until the 
true construction of the policy had been 
determined and to secure this. the  re- 
spondents on the 8th March, 1926, took 
proceedings against the appellants in His 
Majesty's Supreme Oourt for Egypt cláim-. 
ing first the declaration that the policy. 
was a valued policy, and secondly, payment’ 
of the amount. This action was defended 
upon the ground, that it was a condition 
precedent to such an action that there: 
should be a reference to determine the 
amount. of loss or damage and that until 
this had been done, no such action would 
lie. The real effect of such a defence wag, 
of course, to suggest that the question of 
the construction of the policy was one of 
the matters which had to be dealt with 
"by the arbitrators under the agreed terms 
of submission and the learned Judge apa 
pears to have taken this view, for he on 
the 4th May, 1926, dismissed the action 
with costs and declined to consider the 
question of construction, An attempt was 
then made to proceed with the arbitration. 
The respondents on the 5th August, 1926, 
nominated Mr. Irwin their arbitrator and 
called upon the appellants to nominate 
theirs. Onthe 13th September, 1926, the 
appellants accordingly appointed their 
arbitrator and on the 27th September the 
pwo arhitraiora appointed an umpire, The. 
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respondents early in the proceedings point- 
ed out that the arbitrators would be asked 
to decide whether or not the policy was a 
valued policy, and thereupon, after some 
discussion, the arbitrator appointed by the 
appellants declined to agt,except upon the 
clear statement that he was only asked to 
determine the actual amount of the loss 
and damage. The respondents then request- 
ed the appellants to appoint another 


: arbitrator and this not being done they: 


appointed their arbitrator as sole arbitrator 
in accordance with the provisions of s. 6 
of the Arbitration Act, 1889, and notified 
the appellants of the fact. Mr. Irwin ac-, 
cordingly proceeded to act alone and on 
the 20th December, 1926, published his: 
award in which he found that the policy 
was a valued policy and that the sum of- 
£4,300 should be paid by the appellants. 
The appellants who had refused to re- 
cognise the arbitration declined to obey the. 
award, and on the llth April, 1927, pros, 
ceedings were taken against them by the 
respondents, asking .for payment of the. 
amount awarded by the arbitrator. This 
action was heard by the same learned 
Judge, who had originally determined the 
action, who characterised in strong langu- 
age the conduct of the appellante, declara 
ed that "nothing could express mora 
clearly than the policy itself the actual 
terms of the contract and the valuation 
put upon the property by the assurers and 
the assured,” and gave judgment on the 
award in favour of the respondents, 
From his: judgment this appeal is brought, 

Two matters have been argued in 
its support. The first, that according to 
the terms of the poliey, the question of 
construction was not for the arbitrator, 
and secondly, that the proceedings taken 
in the arbitration were irregular and that 
in consequence the award was void and the 
action could not be maintained, | 

With regard to the first point, their Lord. 
ships think it unnecessary, in the circums 
stances, to express any opinion Even if upon 
the true construction of the contract the arbia 
trators neverbadpower to determine its con- 
struction, but merely to assess the amountof 
damageand loss, the conduct of theappellanta 
on the hearing of the first action preventa 
them beingable toraise this point, The ques- 
tion of construction was then before tho 
Court; there would be nothing on the ap- 
pellante" own contention upon which the 
arbitration could take place ifit were anoa, 
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held that the policy was a valued policy. 
But they caused the action to be dismiss- 
ed and left the respondents to their remedy 
by arbitration with the necessarily im- 
plied result that they cannot now dispute 
the authority of the judgment they them- 
selves invokéd. The second point is more 
difficult. Had the proceedings been re- 

gulated by the English Arbitration Act, 
. 1889, the procedure adopted would have 
been in order. But an Order in Council 
called The Ottoman Order in Council of 
1910, made by His Majesty in Council, laid 
down the Code with regard to arbitration 
proceedings which was not obeyed, 
Article s0 of the Order is in the following 
words:— 

“Subject to the provisions of this Order, 
the civil jurisdiction of every Courtacting 
underthis Ordershall,as farascircumstances 
admit, beexercised on the principles of, 
and in conformity with English Law for the 
time being in force.” 

The provisions of the said Order as to 
arbitration are as follows: 

“(1) Any agreementin writing between 
ány British subjects, or between British 
subjects and foreigners or Ottoman sub- 
jects, to submit present or future difer- 
ences to arbitration, whether an arbitrator 
4g named therein or not, may be filedin 


the Oourt by any party thereto, and, unless: 


B cqntrary intention is expressed therein, 
Bhall be irrevocable, and shall have thesame 
effect as an Order of the Court; 

. "(2) Every such agreement is in this 
Order referred to as a submission.” 

Article 129 of the said Order, empowered 
the Judge to make rules of Court, a power 
which has been exercised and the relevant 
r. 218, sub-s, 3 provides that where an ar- 
pitrator refuses to act and the other parties 
decline to make an appointment to fill the 
vacancy, the Court may appoint an arbitra- 
tor. This is in marked distinction to 
the English rules which provide that in 
guch event the arbitrator who has not re- 
fused toactcan act alone, If, therefore, 
these rules are binding, the proceedings 
were irregular and the real question for 
determination, therefore, is whether they 
apply orno. The respondents’ argument 
is that Art. 99, which gives power to file 
in Court an agreement in writing, governs 
the subsequent subsection so that the 
phrase “such agreement" in sub-s. 2 means 
pn agreement which has been filed and 


that thezulea are only appligable to such: 
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an agreement. Apartírom the confusion 
that would arise from having two sets 
of rules applicable to a submission to ar- 
bitration depending upon whether it has 
been filed by one party or not, a fact that 
might not even be within the knowledge 
of theparty who had not fled it, their 
Lordships think that the clear words of 
the Order contradict the respondents’ con- 
tention, “Every such agreement” is the 
agreement in writing “to submit present 
or future differences to arbitration, whe- 
ther an arbitrator is named therein or 
not,” and what is subsequently done with 
the agreement does not affect its descrip-: 
tion in the following sub-section. The 
English Arbitration Act, therefore, does not 
apply. The conditions of the rules ap- 
plicable were not obeyed and it follows 
that no award was ever made since Mr. 
Irwin could not act alone, and the pro- - 
ceedings must be begun again. 


Itis with extreme reluctance that their 
Lordships have come to this conclusion. 
The respondents have not been responsible 
for the delay thathas taken place in settl- 
ing their claim except so far as they 
blundered in the arbitration proceedings, 
The trouble has really been due to the 
appellants first resisting the decision of 
the Court on the question of the construce 
tion of the policy andthen when it was 
attempted to raise it again before the 
arbitrators, the only tribunal open to the 
respondents, refusing to consent to that 
jurisdiction. It is in consequence of that 
action that the proceedings out of which 
this appeal arose, became necessary, and 
though their Lordships think that the 
appeal must be allowed they do not think 
it would be right to decree costs against 
the respondents or to allow the appellants’ 
costs in the Supreme Court. In order 
that there may be no more delay, their 
Lordships think it right to add that 
without considering what may be the 
true meaning of the contract, the quesa 
tion ofits construction has become by the 
act of the appellants the subject-matter 
of arbitration, and it must now go bacls 
to be so decided, the arbitration taking 
place in accordance with the terms of the 
contract as controlled by the Rules of 
the Court to which reference has been 
made. 


The order of the Supreme Court must, 
therefore, be reversed. Their Lordship. 
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wil humbly advise His Majesty accord- 
ingly. . 

K, J. R. 
- Solicitor for the 
William Charles Crocker. 
. Solicitors for the Respondents :—Messrs, 
Wm. Webb & Sons. 


Appeal allowed. 
Appellants :—Mr. 


wees 


LAHORE HIGH COURT. 
First Orvin Apenan No. 2230 or 1922, 
February 29, 1928. 
Present:—Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 
SHARAM SINGH alias SARMUKH 
SINGH-—PLAINTIFF—À PPELLANT 


versus 
BADHU SINGH-——DnrzNbANT—RESPONDENT, 


Hindu Law—Joint family—Possession adverse 
against father, whether adverse against minor son— 
Father's right to sue on behalf of minor son—Civil 
Procedure Code (Act V of 1908) O. VII, r. 10, 
application of, to Punjab—Date of presentation of 
plaint defined. 

There is no authority forthe proposition that no 
limitation can run against a minor member of a 
joint Hindu family as regards adverse possession 
even though his father who was joint with him was 
"n 1 i time the adverse possession began. [p. 

ñ, col. 1. 

i ii Singh v. Udai Parkash (2), distingu- 
Bned, 
., Afather ofa joint Hindu family can sue both on 

behalf of himself and his minor sons without im- 
pleading the minor sons. [p. 295, col. 2.] 

Ganga Dayal v. Mani Ram (3), Muhammad Sadiq 

v. Khedan Lal (4), Arunachala Pillai v. Vythialinga 
Mudaliar (5) and Kishen Parshad v. Har Narain 
Singh (6), referred to. 
. There is nothing in the Punjab Oourts Act to 
show that O. VII, r. 10, Civil Procedure Oode, has 
been overridden or made of no effect in the Punjab. [Ps 
294, col. 2.] 

When a plaint has reached the Oourt of the 
Judge who has to dispose of it, the date of pre- 
sentation for purposes of limitation and kindred 
matters is taken to be the date on which it was pre- 
sented to the distributing officer in the first instance. 
But this is not thesamething as saying that it is 
instituted in the Court of such distributing officer; 
for, once heor any other officer takes cognizance of 
a plaint and makes the necessary entries in the 
register he remains seized with that plaint and can- 
not send it elsewhere unless and until it is trans- 
ferred by competent authority. (p. 294, col. 1.| 


First appeal from a decree ofthe Sub- 


ordinate Judge, FirstClass, Amritsar, dated . 


the 8th July, 1922. 
Lala Moti Sagar, R. B., and Mr. Fakir 
Ghand, for the Appellant. ` 
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Lala, Badri Das, R, B., Messrs. Jagan 
Nath Aggarwal, Mehr Chand Mahajan and 
Hem Raj, for the Respondent, 

JUDGMENT. . . 

Dalip Singh, J.—The pleintif in thig 
case sued his brother for possession of a 
shop No. 1258 situate at Amritsar Katra 
Nimak Mandi on the ground that the 
defendant had given up his right in theshop 
under a registered deed of ralease dated 
the 11th July, 1907,and had become separata 
thereafter. Various pleas were raised by the 
defendant in which it is quite unnecessary 
to enter because the learned Subordinate 
Judge who.tried the case states dn his 
judgment that the Counsel for the plaintiff 
has admitted that the advarse possession 
of the defendant began on the date he 
executed the deed of release, namely, tha 
llth July, 1907. There is no affidavit 
against the statement, and not even & 
ground of appeal that no such admission 
was made. The plaintiff had sued alleging 
possession and dispossession. The only 
question, therefore, to be decided is whether 
the suit is within time, having regard to 
the admission of the Counsel for the plainte 
iff that the defendant had been in exclusiva 
pouce of the property since the llth 

uly, 1907. 

The plaint was presented in the Court 
of the Senior SubordinateJudgeon the 11th 
July, 1919, The valuation of the suit ag 
originally brought made it triable by a 
Subordinate Judgeof the Second Class, and 
the Senior Subordinate Judge accordingly 
sent it to the Sudordinate Judge, Second 
Olassfor disposal who proceeded to register 
the suit in his Court. An objection taken by 
the defendant that the suit was improperly 
valued a Local Commissioner was appointed 
and he valued the property at Rs, 12,090 and 
odd. The plaintiff himself admitted that it 
was worth over Rs. 5,000. Upon this, the 
Second Class Subordinate Judge returned 
the plaint to the plaintiff for presentation 
to the competent Court, presumably acting 
under O. VII, r. 10. The order of the Sub- 
ordinate Judge is dated the 6th January, 
1920. The plaintiff made up the deficiency 
in the Qourt-fee and altered the valuation 
of.the plaint, and represented it in the 
Court of the Senior Subordinate Judge on 
the 5th February, 1920. It is obvious that 
if the suitis taken to have been institut- 
ed in the Court of the Senior Subordinate 


‘Judge at the time when the plaint was 


firat presented to him, namely, on the llth 


M 
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duly, 1919, then the plaintif's suit is within 
time, and equally if the plaintiffs suit is 
taken to be instituted in the Oourt of the 
Senior Subordinate Judge on the 5th of 
February, 1920, the suit wouldnot be with- 
in time unless the plaintiff could establish 
any pleaof disabiljty. 

Now, it seems to us perfectly clear on 
reading the provisions of s. 15 of the Code 
of Civil Procedure fand rr, 1 and2 of 0, 
IV ofthat (ode together with the provi- 
sions of sg. 31 and 37 of the Punjab Courts 
Act that plaints are presented to the Senior 
Subordinate Judge as he is the. person ap- 
pointed to receive plaints because he dis= 
tributes plaints to the proper Courts. His 
discretion overrides the provisions of s, 15 
ofthe Oode of Civil Procedure in so far 
as he can direct a suit which might be tried 
by a Courtoflower jurisdiction to be tried 
by a Oourt of higher jurisdiction, but no 
such discretion is conferred on the suitor 
whoremains bound by the provisions of 
the Oode. The Senior Subordinate Judge 
in receiving plaint is, therefore, acting not 
in the capacity of a Court but ministerially 
for the convenience of the litigants who 
Bere monte be putto the trouble of first 
presenting a plaint in a competent 
then finding that that Court had sent aes 
the Senior Subordinate Judge for distribu- 
tion and then discovering to what Court 
the Senior Subordinate Judge had sent that 
cage for disposal. From all this, however. 
it does not follow that allsuitscan be said 
to be instituted in the Court of the Senior 
Subordinate Judge. It is true that when 
the plaint has reached the Court of the 
Judge who will dispose of it the date of 
presentation for purposes of limitation and 
kindred matters is taken to be that on which 
it was presented to the distributing officer 
in the first instance. ‘But this is not the 
same as saying that itis instituted in the 
Court of such distributing officer for once 
he or any other Court takes cognizance of a 
plaint and makes the necessary entries in 
the register he remains seized with that 
plaint and cannot send it elsewhere unless 
and until it is transferred by competent 
authority. The argument, therefore. of 
Counsel for the appellant that the suit must 
be taken to have been instituted in the 
Court of the Senior Subordinate J udge 

.on the lith July, 1919, and that, therefore 
the Court of the Subordinate, Judge Second 
Class erred in handing the plaint back to. 
the plaintififor presentation to a competent 
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Court whereas he should have sent it him 
self to the Court of the Stnior Subordinate. 
Judge has no force whatsoever. There is 
nothing in the Punjab Courts Act to show 
that O. VII, r. 10 of the Civil Procedura 
Code has been overridden or made of no 
effect in the Punjab, and we do not con- 
sider that this was ever the intention of 
that Act, We, therefore, consider that the 
Subordinate Judge was correct in handing 
back the plaint to theplaintiff for presents« 
tion and the date of the institution of the 
ae be taken to be the 5th February, 
Further in tbis particular case the plaint» 
iff proceeded to alter the Court-fee and to 
amend the valuation of the plaint. Tbe 
argument, therefore, that tbe plaintiff was 
-acting as the agent of the Oourt of the 
Subordinate Judgewhich is based on 
Azam Ali v. Akhtar Hussain (1) would not 
apply in the circumstances of the present 
case, the plaintiff having by his own act 
terminated the agency, if ever there was 
one. Moreover Azam Áli v. Akhtar Hussain 
(1) relates to a different class of cases to 
which O, VII, r. 10 does not apply, namely, 
where a Court originally baajurisdietion to ` 
try the suitbut discovers at the timeof pass- 
ing a decree that it isincompetent to pass 
the decree because of the pecuniary valu- 
ation, Tosuchclass of suits O. VII, r. 10 
on its wording does not apply. Therefore, 
Azam Ali v. Akhtar Hussain (1), has no 
application to this case for this reason also, 
The next point urged by Counsel for the 
appellant is that no limitation can run 
against aminor member of a joint Hindu 
family as regards adverse possession even 
though his father who was joint with him 
wasamajor at the time that the adverse 
„possession began. For this argument 
Counsel relies on Jawahir Singh v. Udai 
Parkash (2) & Privy Counsel ruling in 
which it was held that in order to set aside 
an alienation of joint family property by 
the father of two minor sonsit was im- 
material for the purposes of limitation that, 
the elder son had not sued within three 
years of attaining majority. This case 
seems to us to bealtogether ona different 
footing from the present class of case. 
The right to set aside an alienation madeby 


(1) 33 Ind. Cas. 808; 18 P. W. R. 1916. i 
(2) 93 Ind Cas. 216; 48 A. 152; 24 A. L. J. 97; A, 
I. K. 1926 P.O. 16; (1926) M. W. N.197; 50 M. L; 
J. 344; 3 O. W. N. 365; 43 C. L. J. 374; 30 C. Ws 
N. 698; 28 Bom. Ja, R. 851; 53 I, A. 36 P.-C). E 
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‘a membarof a joint Hindu family is a right 
personal toall the membersof that family 
Bad itcannot affect the rights of any ona 
member of that family that some other mem- 
‘bar of the family has chosen to acquiesoe 
jn that alienation. Totally different con- 
siderations arise where the question is of 
adversa possession against the joint Hindu 
family treated as a legal persona, If the 
argument of Counsel for the appellant ia 
correct.then, provided a joint Hindu family 
kept on having fresh members added 
within an interval of thirty years or there- 
abouts, whether by births or by adoption, 
there never could be adverse possession of 
immoveable property against such joint 
Hindu family. The proposition so stated 
is so startling thatit would nead consider- 
able authority tocompel this Court to come 
to that conclusion. On the contrary, how- 
ever, no authority has been cited in 
‘support of such a proposition. Assuming, 
‘therefore, for the purposes of argument that 
‘tho plaintiff and his father were joint the 
adverse possession against the joint Hindu 
family commenced on the llth July, 1907, 
and asthe father was a major at the time, 
time ran against the whole joint Hindu 
family from that date and the minority by 
the plaintiff could not prevent the running 
‘oftime. Of course the case might be 
-differentif the so-called adverse possession 
was really a disguised form of a gift or an 
‘plisnation by the adult members of the 
joint Hindu family in which case the 
‘principles of Jawahir Singh v. Udai Parkash 
(2) might apply. But even at its best if 
‘Jawahir Singh v. Udai Parkash (2) were 
‘taken to apply to this case then, on the 
reasoning whieh was approved by their 
"Lordships ofthe Privy Counsel contained 
in Ganga Dayal v. Mani Ram(3) the test as 
"to whether time ran or did not run would 
‘be whether the managing member of the 
‘family could or could not sue on behalf 
‘of the whole family without joining all the 
‘members ofthe family. Therais a con- 
‘flict of rulings on this point as noted by 
Mulla in his book on Hindu Law. It seems 
to us that the better opinion is that 
‘contained in the ruling reported as Muham- 
‘mad Sadiqv. Khedan Lal (4) and Aruna- 
chala Pillai v.-Vythialinga Madaliar (5) 


(8) 1 Ind. Cas. 824; 31 A. 156; 6 A. I. J. 62. 
. (4) 36 Ind. Oas. 197; 1 P.L. J. 154 2 P. L, W. 


365. 
s 6 M. 27; 7 Ind, Jur. 10; 2Ind. Dec. (N. s) 
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-it seems that the 


bof 


which was approved by the Privy Coanoil in, 
Kishen Parshad v. Har Narain Singh (8). 
There seems to bs no valid reason far 
drawing a distinction between the powerg 
ofa manager to sus on behalfof the joint 
Hindu family for a debt due tothe family 
ia his own name alone without implesding 
theothermembersand tosue for possession of 
immoveableproperty belonging to the joint 
Hindu family without impleading the 
other co-parceners. At any rate espacially 
iu the caseofa father of ajoint Hindu family 
cousidsration is even 
stronger in favour ofholding that he could 
sue both on behalf of himself and hia 
minor sons without impleadiug the minor 
sons. The position, of course, will be 
different where co-parceners other than the 
father or the manager were suing, but into 
that point we need not enter, We, therefore 
consider that time ran against the plaintiff 
from the 11th July, 1907 and the suit ia, 
therefore, barred by limitation. 

It is next contended by Counsel for 
the appellant that it should be held 
that the father of the plaintiff and 
the plaintiff were no longer membera 
of & joint Hindu family after the de» 
fendant had been separated by the deed of 
release on the llth July, 1907, Yarioua 
rulings have been cited on the question 
as to what the presumption is in tha 
absence of any evidence as to the separation 
of all the members of a joint Hindu family 
when admittedly one has been separated, 
It is unnecessary to considerall the rulings 
in detail because the plaintiff is out of 
Gourt on the short ground that he never 
pleaded that he was separate from hig 
father. On the contrary his suit wag 
based on the assumption that he was joint 
with his father and, therefore, was entitled 
to the whole of the property as against the 
defendant. In the trial Oourt it was 
distinctly so stated as found by the trial 
Court at page 58 of the paper-book, and 
there was no ground of appealin this Court 
challenging that finding or admission 
before him. We, therefore, do not con- 
Siderthat the plaintiff is entitled to raise 
this point now before us. 

* The plaintiff's appeal, therefore, fails and 
is dismissed with costa, 


9Ind. Oas.739; 334.272; 150, W, N. 321; 8 
A. L. J. 256; 9 M. L. T. 343; 13 O, L. J. 345; 91 M. 
L. J. 378; 13 Bom. L, R. 359; (1911) 2 M, W. N, 305; 38 
X, A. 45 (P. O.) 
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. Theconneoted appeal* is really disposed of 
by the findings of the fact arrived at above. 

The plaintiff in this case sued certain 
persons who had executed a mortgage in 
favour of his father, The  plaintifi's 
brother alleging that he also was anheir 
of his father akak be impleaded as a 
party also. e case was compromised by 
the plaintiff and his brother, who had been 
impleaded asa defendant, urged that the 
compromise could not bind him, 

The trial Court held that the brother had 

been separated from the family by the deed 
of release dated the llth July, 1907. This 
is correct and cannot seriously be contested. 
The only question, therefore, that remains 
js whether the plaintiff was also separated 
at the same time from his father. 
. Now bearing in mind the fact that the 
plaintiff was a minor of some six or seven 
years of age at themost,at the time and 
bearing in mind that the deed of release 
specifies no shares of the parties and 
obviously was drawn up only with the 
object of getting rid of onemember of the 
family who was having disputes with the 
others it seems tous fairly clear that the 
inference in the circumstances of this case 
should be that the plaintiff remained joint 
with his father even afterthe disruption of 
his brother. We must not be- taken ag 
laying down any proposition or any general 
rule on this point. What we hold is that 
under the peculiar circumstances of this 
case the only reasonable inference from the 
facts is that the plaintiff remained joined 
with his father. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

Harrison, J.—I agree. 

Appeal dismissed. 
¥See Appeal No. 1044 of 1924—[Ed.] 


CALCUTTA HIGH COURT. 
ORIGINAL Oivin Suir No. 283 or 1994, 
April 14, 1927. ° 
Present :—Mr. Justice Page, 
BEJOY LAL SEAL AND orszrs— 
PLAINTIFFS 


versus 
BENARASIDAS KHANDELWAL AND 
OTHERS— DEFENDANTS. 

Lessor and lessee—Covenant against alienation by 
lessee—Mortgage by lessee by way of sub-demise, whe- 
ther causes forfeiture— Assign', meaning of--Duty of 
Gowrt to lean egatnet f'orfeituro, 


BIJOY LAH SHAL v. BANARABIDAB KWANDHLWAL, 
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The word ‘assign’ ina covenant restraining alienate 
tion means ‘part with absolutely. [p. 298, col. 1,] 
. Where a lease«deed provided that the lessees shall 
be at liberty to underlet the demised premises 
without.the consent of the lessor but contained & 
covenant restraining the lessees from assigning, 
transferring or inany way alienating their right, 
title and interest in the demised premises, and the 
lessees mortgaged their term by way of sub- 
demise : 
. Held, upon a construction of the lease deed, that 
the mortgage was not an ‘assignment, transfer or 
alienation’ within the meaning of the covenant 
restraining alienation and did not cause forfeiture of 
the lease [p. 298, col. 2,] 

eee v. Beecham (4)and Doev. Hogg (2), wp» 
plied. 

Beardman v. Wilson (1), referred to. 
A The Court leans against forfeitures. [p. 298, col. 


“Messrs, S. N. Banerjee and A, K. Ray, for 
the Plaintiffs. 


Messrs. S. C. Bose, S. C, Mitter, D. N. Basu . 


and S. N. Banerjee (Jr), for the Defend- 


ants. 

JUDGMENT.—On 23rd August, 1910, 
the predecessor-in-title of the plaintiffs let 
the premises in suit, now known as No. 7-2, 
Halliday Street, Central Avenue, Calcutta, 
to the predecessor of defendants Nos. 1 and 
2 for a term of 6l years, On 7th May, 1923, 
defendants Nos, 1 and 9 mortgaged the 
said lease by way of. sub-demise to defend. 
ant No. 3. On 20th August, 1923, the plaint- 
iff through his Solicitors informed the de= 
fendants that he regarded the lease of 23rd 
August, 1910, as having been determined by 
reason of the execution of the mortgage of 
7th May, 1923, which he alleged operated 
asa breach of the sixth covenant in the 
lease to be performed by the lessees. On 
30th June, 1925, defendants Nos. 1 and 2 be- 
cameinsolvent, and subsequently, pursuant 
to an order of Court, the Official Assignee in 
the Court of the Judicial Commissioner of 
Sind was added asa party defendant. 

Two defences have been raised by the de- 
fendants, one involving an issue of fact, the 
other an issue of law. The issue of fact is 
whether by the acceptance of rent, after the 
plaintiffs had become aware of the mort- 
gage, the forfeiture (if any). was waived. 
The issue of law is whether, having regard 
to the terms of the lease and the mortgage, 


“and in particular the fifth and sixth cove- 


nantsin the lease and cl. 3 of the mort- 
gage, a forfeiture of the lease took place. 
The fifth covenant by the lessee is to 
the following effect :— 
“Sth. That the said lessee shall be at 
liberty or shall have the full power and 
authority without having recourse to pre 


atm 


11010, 1028 


viously securing to.that effect the consant 
of the said lessot, written or verbal, to 
underlet the said demised land and the 
buildings, structures, sheds, godowas, 
stables or any portion thereof to ba so erect- 
ed and built by them as aforesaid. 

“6th, The said lessees shall have no 
power, save amongst themselves as here: 
after mentioned, to assign transfer, or in any 
way to alienate their right, title and interest 
in the demised land and the buildings so to 
be erected by them thereon as aforesaid 
greated by virtue of these presents.” 

Olause 3 of the mortgage runs as follows: 

"3. "In further pursuance of the said 
agreementand for theconsideration aforesaid 
' the mortgagors do hereby demise and sub- 
let unto the mortgagee allthe hereditaments 
and premises comprised in and demised by 
the said lease and more fully described in 
Sch, A hereunder written (which is 
valued at Rs. 10,000) and covenant to hold 
the same unto the mortgagee for the unex- 
pired residue of the term of 61 years grant- 
ed by the said lease subjectto the proviso 
that this sub-lease shall terminate forth- 
with as and when the amount of money ad- 
vanced by the mortgegee shall be repaid 
with interest hereinbefore mentioned and 
all costs as between attorney and clients 
andalldues for the time being as herein- 
bofore and hereinafter mentioned either by 
the mortgagors personally or by realization 
of rents and profits by the mortgagee him- 
self and from the tenants now oceupyiug or 
those who will oceupy in future less the ex- 
penses and oosts of realization and all other 
payments to be incurred and paid in con- 
nexion therewith.” 

In the mortgage itis further provided— 

“That if the mortgagors shall repay to the 
mortgagee all principal moneys interest and 
costs charges and expenses as aforesaid on 
the days and in the manner aforesaid or in 
the event of the principal money with in- 
terést thereon having fully been reimbursed 
through the rent profits and income of the 
premises then and in such case the mort- 
gaged premises and the premises sub-let 
shall at any time thereafter at the request 
and cost of the mortgagors be respectively 
reconveyed or surrendered to them or their 
respective heirs, administrators and assigns 
or as they may direct,” 

Now, the danger into which one is tempt- 
ed to fall in construing these documents, 
I think, is that one is prone to regard them 
in the light of the events that have secure. 
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red. It so happens that the lessees who bo. 
came the mortgagors are now insolvent, and 
the lessors are experiencing great difficulty in 
obtaining payment of their rent. The Official 
Assignes, although, as Iam informed, he hag 
not disclaimed the lease, has not filed a writ. 
ten statement, the reason being.that it would 
probably not be worth the creditors, while 
to contest the- suit having regard to the 
mortgage, 

I conceive it tobe my duty, however, to 
construe these documents, not in the light 
of the knowledge that I now possess—for it 
is, easy to be wise after the event—but 
having regard tothe circumstances that 
existed at the time when they were executed, 

It is admitted by the learned Counsel for 
the defendants thatthe offect of cl. 3 of the 
mortgage was to create a mortgage by way 
of sub-demise of the whole of the term 
created under the lease, and itis further 
conceded that for certain purposes a sub- 
‘demise of aterm without the reservation 
of any part of the residue thereof is treat- 
ed as an assignment of the term: Beardman 
v. Wilson (1). 

Therefore, for purposes such ag create 
ing privity of estate between the lessor and 
the under-lessee, or liability to pay rent, or 
to perform covenants running with the 
land, cl. 3 of the mortgage is to be regard. 
ed as an assignment of the term, That, 
however, does not conclude the matter in’ 
favour of the plaintiffs, for the question 
that I have to consider is a very different 
one, namely, whether cl. 3 amounted to 8 
breach ofthe sixth covenant by the lessee, 
In other words, was the effect of the mort- 
gage that the lessees, ‘assigned, transferred, 
orin any way alienated their right, title 
and interest in the demised land and 
buildings," and that the lease for that reason 
became liable to forfeiture, 

As I construe the fifth and sixth co. 
venants ofthe lease it was contemplated 
that the lessees should be entitled to 
underlet, and by way of underletting to 
part witn the possession of the demised 
premises and the buildings thereon if 
they were so minded; and it is conceded 
that if under cl. 3 of the mortgage one 
single day at the end of the term created 
by the lease had been excluded from the 
term created by the sub-demise, no for. 
feiture would haveoccurred. N everthelegs, 


(1) (1869) 4 O. P. 57; 38 L, J, 


O. P, 91; 19 L. 7, 
2895; 17 WR, Bdi ! 


1 


208 


-the plaintiffs are entitled to insist upon 
‘their legal rights. 
I do not think that it was the intention 
pf the parties to the lease of 28rd August, 
3910, however, that a transaction in which 
the term was mortgaged, whether the 
mortgage was a legal or equitable one, 
should work a forfeiture under the sixth 
govenant in the lease. The Court leans 
against forfeitures, and, in my opinion, 
the principle of law to be applied is that 
‘Jaid down by Abbott, O. J., and Bayley, Ja 
in Doe v. Hogg (2). In the course of his 
judgment Bayley, J., observed : ; 
.' "The question in Crusoe v. Bugby (8) was 
-Whether the fact of the lessee having grant- 
ed an under-lease of the premises worked 
.& forfeiture, and the Court said, ‘the 
Courts have always held a strict hand over 
these conditions for defeating lessees, Very 
easy modes have always been countenane- 
ed for putting an end to them... . . . . 
- ' Thelessee has only deposited the 
lease as a security, which it was competent 
for him to do. There is no ‘parting with 
the legal interest’ within the meaning of 
-the covenant, because the lessee might at 
any time redeem the indenture by paying 
‘off the encumbrance upon it.” 

In Russell v. Beecham (4) the principle 
Jaid down in Doe v. Hogg (2) was followed 
_ and applied by the Court of Appeal in 

England, and in that case their Lordships 
observed that “the authorities have decided 
that ‘assign’ means ‘part with absolutely,’ " 

Applying the principles enunciated in 
those cases to the fifth and sixth cove- 
nants in the lease, in my opinion, the par- 
ties intended and agreed that by way of 
sub-demise or otherwise the lessees should 
be entitled to part with possession of the 
land and premises demised, so long as they 
did not absolutely transfer the whole of 
their right, title and interest therein. 

In my opinion, it cannot reasonably be 
contended that under the mortgage of 7th 
May, 1923, the lessees parted absolutely 
with the whole of their right, title and 
interest in the said premises. I need not 
enumerate or discuss the several clauses of 
the mortgage, but it appears to me to be 
clear that the execution of the mortgage 
was not a breach of the sixth covenant; 


(2) (1824) 4 D. & R. 226; 2 L. J. (0.8) K. B. 121; 27 
R. 512 


(3) (771) W. Bl. 786; 3 Wille. 234; 96 E. R. 448. 
i) 1924) 1K. B. 525; 93 L. J. K. B.441; 130 L. T. 
570, 68 S, d. 301; 40 T, Lo R, 66. 
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and I cannot bring myself to believe, upon 
a true construction of the sixth covenant 
in the lease, that it was intended or agreed 
by the parties thereto that where the term 
was mortgaged as security for a loan in 
such a way that upon re-payment the 
term should be surrendered to the morte 
gagors, the mortgage should operate as & 
forfeiture of the lease. - 

In my opinion, whatreally has happenedis 
that the lessors, finding thatthelessees have 


‘become insolvent, are now attempting to 


take advantage of the ruling thata sub» 
demise ofthe whole of the term ofa lease 
for certain purposes operates as an assign- 
ment inorder to regain possession of the 


‘premises that they had demised in 1910 for 
‘61 years. M 


In my opinion, upon a true construction 
of these documents, this attempt must 
fail, and the suit will be dismissed with 


costs on scale No.2, including the costs 


of the original defendant Lala Raghumull, 
which will be paid to the executors who 
‘have been substituted as defendants in his 
‘stead, f l 

As my decision upon the construction 
ofthe document is in favour of the defend- 
ants, it becomes unnecessary to deter- 
mine the jssue of fact as to whether or 
not after the forfeiture occurred it was 
waived by the lessors, nor do I determine 
whether, having regard to the state of the 
pleadings, it was open to the defendants to 


raise the issue of waiver. M 
A. N. A. Appeal dismissed, 


—— 


LAHORE HIGH COURT. 
First Orvit APPEaL No. 529 or 1927. . 
April 4, 1928. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
Diwan BANSI LAL—DEFENDANT— 
APPELLANT 
versus 
Diwan GOPAL LAL-—PLAINTIFF— 
RESPONDENT. 

Award—Deeree in excess of or not in accordance with 
award—Appeal—W hole case, whether re-opened. 

The only ground on which an appeal against a 
decree based on an award is entertainable is that it 
is in excess of, or not in accordance with, the award 
and the only portion open to attack is the part 
which is in excess of, or is notin accordance with, 
the award and itis not open to the appellant to re- 
open the whole case. * 
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. First appeal from a decree of the 
Senior Subordinate Judge, Gujranwala, 
dated the Slst January, 1997. 

Messrs. Shamair Chand and Qabul Chand 
Mital, for the Appellant. 

Messrs. Madan Gopaland Jagan Nath 
Aggarwal, for the Respondent. 

. SUDGMENT.—This ie an appeal from 
the decree of the Senior Subordinate 
Judge, Gujranwala. 

. It appears that during the pendency 
of the suit in his Oourt the dispute 
.was referred by the parties to arbitration, 
The award of the arbitrator was that 
the defendant should hand over to the 
plaintiff a certain factory within a specifi- 


ed time and on his failure to do so he. 
should pay to the plaintiff Rs, 13,000. 


Objections were taken to the award by 
the appellant which were finally decided 


against him; but the Senior Subordinate - 


Judge being of the opinion that the 
time for handing over possession of the 


factory having expired on the date when | 


he decided the case, the only practicable 
course was for him to grant the plaintiff 
a decree for Hs. 13,000 and costs. 
against this 'deoree that the. defendant 
appeals, Theonly groundon which an appeal 


in a case like this is entertainable is- 


that the decree. is in excess of, or not 
in aecordance with, the award. There is 


technically is not in accordance with the 
award which provided that the defendant 
Shall give possession of the factory to 
the plaintiff before a certain date and 
on failure to do that shall pay Rs. 13,000. 
The Senior Subordinate Judge has not 
incorporated the firet condition in his 
decree and to that extent his decree 
cannot be sustained, 

We are, however, unable to agree with 
the learned Counsel for the appellant and 
because he can appeal against the de- 


cráe so far as it is not in accordance . 


with the award, he is entitled to re open 
the whole case and to address us on 
all other questions which were raised 
before the Senior Subordinate J udge. 
His attack must be confined to the legality 
of the decree as compared with the award. 

We aecept this appeal and in place of 
the decree passed by the Senior Subordi- 
nate Judge we direct that a decree be 
passed to the effect that the defendant 
shall give possession of the factory men- 
tioned in the award of the arbitrator 
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to the plaintiff within the time fixed 
by the arbitrator and on his failure to 
do so shall pay Rs. 13,000, In other 
words the decree shall be in accordance 
with the award irrespective of the con- 
sideration that the date fixed by the. 
arbitrator for the giving possession of 
the factory had expired on the date of: 
the decree. Under the peculiar circum- 
stances of the case, we leave the parties 
to bear their own costs in this Court. 
E Appeal accented, 


ore 


PRIVY COUNCIL. 
APPEAL FROM TaD SUPREME Covet or THB 
Gor» Coast CoLoNY. 
May 21, 1998, 
Present :—Lord Ohancellor, 
Lord Buckmaster and Lord Warrington of 


Oly fie. 
TOM BOEVEY BARRETT—Appsrianr 


versus 
AFRICAN PRODUCTS LiutrrED— 

: RESPONDENTS. 

Companies Act (VII of 1918), S. 243—Dissolution 
of. Company, ground for setting aside—Civil Procedure 

ode (Act V of 1908), O. VI, v. 4—Fraud, particulars 
of—Contract Act (IX, of 1872), s. 72—Payment under 
org of fact—Action for “money had and we. 
ceived,” 

An order of dissolution ofa Oompany cannot be 


: . : i fraud unless fraud is alleged 
no doubt that the decree in this case - $f? Mids Zor fraud unless fraud is alleged and proved: 


By whatever procedure it is sought to overthrow 
a judgment on the ground of fraud, the fraud must 
be definitely alleged and its particulars unequivocally 
stated. [p. 302, col. 1] 

Money paid to defendant under a mistake of fact 
common ío himself and the plaintiff, can be re- 
covered back inthe well-known form of action for 
money had and received by the defendant for the . 
plaintiff's use. [p, 301, col. 1,] 


Consolidated appeal from the Supreme 
Court of the Gold Coast Colony. 
“Messrs. Mitchell-Innes, K. C., Sutcliffe and ' 
Diamond, for the Appellant. 
JUDGMENT. 
Lord Buckmaster.—Five judgments 


.are challenged by these consolidated ap- 


peals. . 
1. Ajudgment of the Divisional Court 
of the Eastern Province of the Gold Coast 


Colony, dated the lst April, 1922, order- 


ing the appellant to pay £10,062 10s. to 
a Company known as the African Products, 
Limited, who are respondents to the main 
appeal. 

2. A judgment of the Full Court dated 
the 2rd November, 1923, dismissing the 


‘appellant's appeal from (1) ; 


$00 


3. Ajndgment ofthe Divisional Court 
of the 97th January, 1925, refusing to set 
asida the dissolution of the said Company 
M had been ordered on the 2nd June, 
1922. 

.4. A judgment of the 30th January, 
1925, refusing leave to appeal against the 
order of the 27th Januarv, 1925. 

5. A decision of the Full Court refusing 
jeave to appeal from (4). 

As leave to appeal has been given against 
all these judgments, it follows that the 
judgments of the ist April, 1922, and the 
97th January, 1925, are the only ones 
material, for the others are consequential 
upon these. The foundation of the whole 
dispute lies in the facts underlying the 
judgment of Ist April, 1922, and they need 
careful examination. 

. In July, 1918, the appellant, who was 
at that time in the Gold Ooast, promoted 
and eaused to be incorporated the Company 
known as African Products, Limited, with 
a capital. of $100,000 divided into 100,000 
£1 shares; the date of incorporation was 
the 17th July, 1918, and its business was 
that of general merchants. The laws ap- 
plicable to this Company are certain ordin- 
ances of the Gold Coast Colony, which in 
the material respects reproduce the Eng- 
lish Companies Act of 1862. It appears 
that limited Companies were not common- 
ly known in the Qolony—this one was 
only the 23rd that had been registered — 
and it may well be that subsequent events 
were affected by this ignorance. The seven 
signatories of the memorandum were the 
appellant and six of his nominees, who each 
signed for one share. 

The Company began business in August, 

. 1918, and immediately enteréd into success- 
ful contracts for the purchase and re-sale 
of cocoa, which produced a profit after 
paying all expenses for the period ending 
21st December, 1918, when the accounts 
were made up, of a sum alleged to be 
£20,998. None of the share capital had by 
this date been paid up and no shares had 
been issued or allotted, but the accounts 
represented a sum of.£1,007 as having been 
received under the following head “Shares 
a/c $1,007" and there is a corresponding 
entry on theother side under this head, 
“We to debit Bank w. cheq. per T. B. 
Barrett, 1007. " No such sum had been paid, 
but on 4th January, 1919, the appellant 
did in fact pay this sum to the Company 
and the private cash book of the Company 
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eontains the two following relevant en~» 
tries: 4; 

Cash received for 
£1,007." 


and on the other side: 

** 1919, Cash to general account, £1,007." 

On the 14th February, 1919, a general. 
meeting of the Company was held and it 
was resolved that a dividend of 15 per cent. 
be paid for the period ending 31st Decem- 
ber, 1918. and à bonus at the rate of £10 
per share. Pursuant to this resolution 
£10,000 was paid to the appellant as a 
bonus on his 1,000 shares and £62 11s. 3d. 
ag a dividend for the five months. A large 
number of further shares were subsequent- 
ly issued with which it is unnecessary ta 
deal and the Company having fallen from 
prosperity into difficulties a winding-up 
order was made by the Court on the lèth 
November, 1920. . 

The appellant was subsequently prosecut- 
ed for having obtained the £10,010 -by 
fraudulently and falsely representing him» 
self as a share-holder for 1,000 shares and 
was sentenced to three years’ hard labour, 
(The £10,010 was & mistake for £10,000,. 


shares, 


. There was no doubt that he was entitled 


to the £10 as holder of one share) 
Into the merits of that conviction 
their Lordships cannot enquire, for the 
purposes of this appeal the fact is not 
material and it would not have been alluded 
to by them but for circumstances herein- 
after stated. 

On the 29th April, 1921, proceedings were 
taken by the Company against the appellant 
to recover the said sum of £10,062 10s. on 
the ground that such money was received 
for the use of the Company, it having 
been paid on the false statement that the 
appellant held 1,000 shares and judgment 
was given for the amount claimed on lst 
April, 1922, less an admitted counter- 
elaim. 

The main grounds of objection to this 
judgment aretwo: (1) That the evidence 
given could not support the claim, and (2) 
that if it were sufficient the appellant’s 
evidence in answer wasnot heard and that 
disabilities due to his confinement and 
his ill-health prevented him from presenting - 
his case. 

As to (D: Their Lordships think the 
evidence given was complete. Mr. Glencross 
the Official Liquidater, who had access to 
all the books and documents, and was one 
of the original share-holders, stated that all 


110 I. C. 1928 


the shares held. up to June, 1919, by the 
appellant was only one; as no shares were 
issued or allotted until long after February, 
1919, and no record was to be found in the 
books or papers, other than those men- 
tioned, relating to any application for shares, 
this statement threw upon the appellant 
the onus of disproving it. It follows that, 
in the absence of such proof, the payment 
made to the appellant in respect of his 
1,000 shares was on the interpretation of the 
facts most favourable to himself, a payment 
made under a mistake of fact common to 
himself and the Company, viz .:—that he 
was ashare-holder for 1,000 shares, when in 
truth he was not,and money so paid can 
be recovered as money had and received 
tothe use of the Company and this was 
the form of the action. It is urged, however, 


that the case was improperly supported by’ 


evidence of the appellant's conviction and 
indeed on the application for leave to 
appeal to this Board it appears to have been 


thought that the evidence in the criminal: 


charge itself was used. This isa profound 
mistake, In the evidence in chief of Mr, 
Gleneross, the only reference to this con- 
viction was a statement in the following 
terms: ‘When I was in Accra, I remember 
Certain proceedings were taken against 
Barrett in respect of the Company and it 
resulted in Barrett's conviction.” Such a 
Statement was both  unsubstantial and 
irrelevant, but it certainly cannot be used 
for suggesting an unfairattempt to use the 
Goriviction as evidence since even the subject 
of the conviction is not mentioned. 

Finally, however, on further examination 
by the Court, the following question and 
answer were made: 

"Q.—Regarding this claim of the African 
Products, Ltd.: how did Captain Barrett 
obtain the amount? A.—He obtained it by 
stating he held a 1,000 shares in 1918. 
That statement was not correct. He 
Obtained the money by false statement. 
He has been prosecuted on that charge and 
convicted," 

Their Lordshipa régard as unfortunate 
the fact that thi8 statement should have 
been made; it was not evidence and was 
not due to any question put by the Court, 
but it is unreasonable to think that it 
influenced a judgment which was completely 
supported by the evidence to which atten- 
tion has been called. It may be noted that 
it seems to have been disregarded even 
by Oounsel for the appellant since he made 
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no protest about it, for protest was useless 
if the statement had no value or force. 
The first ground on which this judgment 
is attacked cannot, therefore, be main- 
tained. 

The secondisa matter requiring apxious 
consideration; no forms or precedure should 
ever be permitted to exclude the presenta- 
tion of a litigant’s defence, but it is not 
clear to the Board that this is what has 
occurred. Leave to defend had treen 
granted on an affidavit ofthe defendant 
sworn 29th July 1921. An application to 
take his evidence on commission heard on 
21st June, 1921, was adjourned and was 
renewed on the hearing and then refused 
upon the ground that he had in fact put in 
no defence. The explanation of this omis- 
sion is not satisfactory; it is said that he 
was ill, but there is no evidence whatever, 
original or supplementary, that he was eo 
continuously and seriously ill for nine 
months as to render this an excuse, while 
again, the allegation that he had no access 
to the books of the Company could not have 
prevented him from stating what his 
defence was. Further, all the books and 
papers of the Oompany have now been seen 
and their contents are of no assistance to 
the appellant. Finally, their Lordships 
have heard all that canbe said by way of 
defence and there is nothing to support the 
appellant's case. On the hearing before the 
Divisional Oourt, his Counsel did not eross« 
examine on the statement that he was not à 
share-holder except by suggesting that the 
1,000 shares were bonusshares given to him, 
Of this no evidence at all was offered. Even 
allowing for any carelessness and irregulara 
ity in the proceedings of the Company, 
assuming that transactions took’ place 
which were not recorded and that the 
appellant was in sole control, he could not 
have given himself bonus shares and no one 
of the other members of the Company was 
ever called or their evidence requested to 
show such an arrangement was made. The 
same comments apply tothe wholly different 
case put forward on this appeal Before 
this Board the appellant's Counsel argued 
that there hed been an application for 
Bhares made and accepted in 1918 and 
payment made in January, 1919, but, owing 
to the carelessness with which business was 
done, this wasnot formally recorded. Assume 
ing there was carelessness and disregard- 
ing the inaccurate entry suggesting payment 
in 1918, there still remains the question 
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agreement to takeshares made, why is there 
no one who can say a word about it, and 
why the appellant in his affidavit for leave 
to defend says no more than that he held 
and still holds the shares, a statement 


certainly untrue, for? on his present argu-' 


ment, he did not hold the shares in 
February, 1919, but had merely agreed to 
take them. i 


; For these reasons their Lordships are of 
opinion that the judgment of 1st April, 


1922, . cannot be successfully impeached, 
In these circumstances the appellantis a 
debtor to the Company for £4,665 13s. 5d., 
and it is only as a shareholder that he can. 
claim to set aside the order for dissolution; 
on any view it isimpossible he can have 
any pecuniary interest in this result. He: 


asserts that the order for dissolution being, 
‘ex parte there is no fixed limit of time for. 


an. appeal against it, whereas the Ohief 
justice held the appeal was out of time. 
under O. LII, r. 2. ltis quite unnecessary. 
to consider this branch of the controversy, 
for the decision of the Ohief Justice on 27th. 
January, 1925, was a decision on the merits 
and he held, andrightly as their Lordships 
think, that on its merits the application 
could not be maintained since in its support 
it would be necessary both to allege and 
prove fraud, and neither had been done. 
'TheireLordships think it unnecessary to add: 
to the judgment of the Ohief Justice on. 
this point; in their view he rightly appre». 
hended and determined the questions of- 
law relevant to the application and little 
more need be said. The application was 
learly based on alleged irregularities, 
Dut it was necessary to prove more than 
irregularities. By whatever procedure it 
is sought to overthrow a judgment on the. 
ground of fraud, the fraud must be definitely 
alleged and its particulars unequivocally 
gtated. This was not done. 


: Asa last extremity Oounsel for the appel- 
jant asked thatfraud might be alleged here 
for the first time and that although the re- 
spondents did not appear, Although no such 
application could be granted, their Lordships 
think it right to add that having examined 
the materials on-which such a charge waa 
put forward, they are of opinion that they 
afford no warrant in its support. 

For these reasons their Lordships think 
these appeals (including the petition for 
leave ta adduce further evidence), should 
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be dismissed and they wille humbly advise ` 
His Majesty accordingly. 
K. J. R. Appeals dismissed. 
Solicitors for the Appellant:—Messrs. A. 
L. Bryden & Williams. 


LAHORE HIGH COURT. 
Crvin Revision Perition No. 576 or 1927. , 
March 15, 1928. 
Present:—My, Justice Zafar Ali and 
Mr. Jastice Jai Lal. 
Fieu KANHAYA LAL-SITA RAM 
TAHBOUGA SITA RAM—P uaintiFr— 
PETITIONER 


versus 
Fira DAULAT RAM-NAUBAT 
* RAI—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1008), ss. 2, 104 (f. 
—Decree—Order filing or refusing to file award, 
whether decree—Court Fees Act (VII of 1870), Sch. I, , 
Art. 18, Sch. II, Art. ll—Revision from order filing 
or refusing to file award—Court-fee. . 

- An order filing or refusing to file an award is not: 
a decree because it is appealable as an order under: 
ol, (f) of 8,104, Civil Procedure Code, ] s 

On a revision petition from an order filing or, 
refusing to file an award the Court-fee payable ia’ 
Ra, 4 only where the subject-matter exceeds Ks. 25 
in value, 


Petition for revision of an order 
of the District Judge, Ambala, dated: 
the 22nd March, 1927, reversing that of the 
Subordinate Judge, Second Olass, Ambala, 
dated the 16th November, 1926. , 

Mr. Fakir Chand, for the Petitioner, 

Messrs. Shiv Charan Das and C. H Carden’ 
Noad, Government Advocate, for the Res: 
spondents, "S 

JUDGMENT.—Inconnection with this 
application in revision the Taxing Officer 
of this Court has raised the question whe- 
ther itis properly stamped. The facts are 
that the Court of first instance having 
accepted the petitioners’ application for 
filing an award in an arbitration without, 
the intervention of the Court,the respond- 
ents appealed successfully to the District 
Judge and had that order set aside. The 

etitioners seek revision of the order of tha 

earned District Judge, and they have 
stamped their application with a Oourt-fee 
stamp of Rs, 4. 

The statutory provisions bearing on the 
question are contained ins. 2, cl. (2) and. - 
& 104 cl (f) of the Qivil Procedure, 
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Code, and Art. 13 of Sch. I and Art. 11 
of Sch. II tothe Court Fees Act, VIT of 
1870. Itis clear that an order filing or 
refusing to file an award is not a decree 
because it is appealable as an. order under 
el. (f) of s. 104, Civil Procedure Code. 


RESHAV RAGHUNATH DESHPANDE v. GOVIND GHIMNAJT DREHPANDÉ, 


According to s. 2, cl. (2), Civil Procedure. 
Oode, "decree" shall not include any ad- ` 
` of 1924, reversing that of the Subordinate ` 


judication from which an appeal lies as an 
appealfrom an order. Under Art. ll of 


Sch. II to the Court Fees Act, the Court- - 


fee payable on a memorandum of appeal 


from an order not having the force ofa ` 
decree is 8-annas when the appeal is: 


presented to any Oivil- Court 
than a High Court and Rs. 
it is presented to. the High Oourt. App- 
lications in revision to the High Oourt 
are governed by Art. 13 of 


other ^ 
2 when: 


Sch. I: 


to the Court Fees Act according to which ` 


the Oourt-fee payable is Rs. 2 when the 
amount or value of the subject-matter in 
dispute does not exceed Rs, 25 and when 
such amount or value exceeds Rs, 25 the 
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Held,that the son born before adoption did not 
acquire arightto an undivided moiety by adversa 
possession [p. 304, col. 1.] 

Purshottam v. Sagaji (2), distinguished. 

Kuthali Moothavar v. Peringati Kunharankutty 
(3), Radhamoni Debi v. Collector of Khulna (4) and 
Vithaldas Kunjishet v. Secretary of State for India 
(5), referred to. 

Second appeal from ea degision of the 


District Judge, Satara, in Appeal No. 516: 


Judge, at Wai, in Civil Suit No. 917 of 
1922. 

FACTS.—Narayan had two sons Chimna- 
ji and Raghunath. Narayan was adopt- 
ed intoa watanfamily after the birth of 
Chimnaji but before the birth of Raghunath. 
Ohimnaji and Raghunath enjoyed the’ 
properties ofthe adoptive family of Narayan : 
in eommon under the wrong belief that 
they were both entitled to share in them, : 


Ohimnaji was entered as representative 
watandar, After his death disputes arose ' 
between his sons and the sons of: 


. Raghunath and the latter instituted a suit ` 


fee payable is the same as:on a memorand-: 


um of appeal. 
memorandum ofappealin acase like the 


As the fee leviable on a- 


presentis Rs.2 only which has been in- -` 


Creased to Rs, 4 by a local Aot, the fee 


payable oh this application was Rs.4 and . 


we, therefore, are of opinion that the 
&pplication is not insufficiently stamped. 


[The rest of the judgment is not nécessary for the ` 


bürposes of this report—Zd.] N 
R, L, Petition accepted. 


ERES 


BOMBAY HIGH COURT? 
SRGJND CIVIL APPEsL No. 387 or 1926. 
January 27, 1928, 

Present :—Mr. Justice Patkar and 

] Mr. Justice Baker. 
ÉESHAV RAGHUNATH DESHPANDE— 
l PraINTIFP— APPELLANT 
» versus 
GOVIND CHIMNAJI DESHPANDE— 
AND OTBEÉES—DEFENDANTS— RESPONDENTS. 
"Adiérse pdssession—Stranger allowed to remain in 


sought for. The plaintiff appealed. 


` purkar, for the Respondents. 


` 


for setting aside the alienations made by: 
Obimnaji and for a declaration that Ohims ` 
najis sons had no right in the family 
properties. The lower Appellate QOourt 
found that Ohimneji was born before tha 
adoption but raising & new point of ado 
verse possession held that Ohimnaji acquit’ 
ed aright to an undivided half share by 
adverse possession which descended to hia 
sons; and refused to grant the declaration 


Mr. V.D. Limaye, for the Appellant. : 
Messrs. K. A, Padhye and D, A. Tuljde 


JUDGMENT. 

Patkar, J.—{After setting out tha 
facts:] On second appeal, it is urged that 
the lower Appellate Court has made out & 
new case which was not made by the de. 
fendants either in the pleadings orin the 
evidence in the trial Court, that the posses- . 
sion of Ohimnaji was not adverse with. 


- regard to the undivided one-half share ag 


- 8 tenant in, common, and that the defenda 


joint possession as co-parcener under mistake of law: 


Acquisition of right to co-parcenership by adverse 
possession. - 
Two sons of a watandar, one of whom wis 
örn before the adoption of the watandar and the 


other born afterwards, lived together for more than, 


12 years in the adoptive family of their father 
enjoying the family properties incommon under 
"the wrong belief that both were entitled to an equal 
gare in those properties; - 


ants having failed on ‘the points, first, that. 
Chimnaji was born after the adoption ih 
1895, and, secondly, that plaintiff did not 
bring this suit within three years after 


' his attaining majority, the lower Appellate 


Court ought to havedecided in favour of the 
plaintiff, 

We think the lower Appellate Coufó 
ought notto have raised new points in 
appeal which were not raised by the da. 
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fendants in the trial Court. The principal 
question, however, in this appeal is whe- 
ther Chimnaji acquired a title by adverse 
possession as a tenant-in-common with 
regard to the undivided one-half share. 
It appears from the evidence and the plead- 
ings that Ohimnaji.and Raghunath, being 
the sons of Narayan, lived together and 
managed the property belonging to Balaji's 
branch, andthat Chimnaji and Raghunath 
both were labouring under an erroneous 
impression till the decision of the 
High Court in Kalgauda Tavanappa 
Patil v. Somappa Tammaganda Patil (1) that 
Ohimnaji was entitled toa half share in 
the property of Balaji’s branch. It is 
clear, however, that Ohimnaji, being born 
before the date of the adoption of Narayan 
in 1855, remained in his natural family and 
had no rights in the pruperty belonging 
to Balajis branch. Raghunath, therefore, 
allowed Ohimnaji to remain with him, and 
to enjoy the property with him under a 
mistake oflaw. If Chimuaji had been a 
stranger and had entered into possession 
of Raghunath's property, the matter would 
have been different. Even if Raghunath 
and Ohimnaji had effected e partition of 
the property in their possession, and Ohim- 
naji had remained in possession ior more 
than twelve years before the birth of the 
present plaintiff, the case would have stood 
on a different footing. It appears, how- 
everp that Ohimnaji and Raghunath lived 
together as they were the sons of Narayan. 
The possession of Ohimnaji was not forci- 
ble but was with the consent of Narayan 
and Raghunath. The fact that a stranger 
takes possession of a property under a mis- 
take common to all, does not make his 
possession any the less adverse, see Purshot- 
tam v, Sagaji (2) but, in the present case, 
Ohimnaji and Raghunath, being the sons 
of Narayan, allalong remained in posses- 
sion of the property with the tacit acquiesc- 
ence and consent of each other. It is, 
therefore, difficult to held that there could, 
under such circumstances, be any adverse 
possession on the part of Chimnaji as 
against Raghunath with regard to the un- 
divided moiety of the property. According 
tothe decision in Kuthali Moothavar w, 
Peringati Kunharankutty (3) adverse pos- 

: . 809; 33 B. 669: 11 Bom. L R. 797. 

y 3 PaT R. 674; 28 B. 87. 

(3) 66 Ind. Oas. 451; 24 Bom. L. R, 609; 44 M. 883; 
14 L. W. 721; (1921) M. W. N.847; 41 M. L.J. 650; 
530 M. L. T. 42; 481. A, 395; 26 O, W., N. 666; ALR 
3022 P, O; 181 (P. C) 


ERSHAV RAGHUNATH DESHPANDE V, GOVIND OHIMNAJI DESHPANDA, 


‘objections on the question of -costs. 


110 I. C. 1998 


Bession must be adequate in continuity, 
publicity and extent so a$to show that it 
is possession adverse to the competitor. 
ltisobserved by their Lordships of the 
Privy Council (page 674*):— 

“ When the holder of title proves......... 
ie that he too has been exercising during 
the currency of his title various acts of 
possession, then the quality of these acts, 
even although they might have failed to 
constitute adverse possession as against 
another, may be abundantly sufficient to 
destroy that adequacy and interrupt that ex- 
clusivenessandcontinuity which isdemand- 
ed from any person challenging by posses- 
sion the title which he holds.” 

In Radhamoni Debi v. Collector of Khulna 
(4) it was held that to constitute title by 
adverse possession, the possession required 
to be proved must be adequate in continuity, 
in publicity, and in extent, and is dis- 
placed by evidence of partial possession 
by the real owner, In the present case, . 
Raghunath was in possession of the pro- 
perty and it cannot be said that he was 
excluded with regard to the whole or 
any portion of the same though Chimnaji 
was allowed to bein joint possession with 
him as his brother, See aleo Vithaldaa 
Kanjishet v. Secretary of State for India (5). 

Having regard to the circumstances of 
this case, we think that Ohimnaji did not 
acquire any title by adverse possession as 
a tenant-in-common with regard to the 
undivided one-half share. 

We, therefore, reverse the decree of the 
lower Appellate Court and restore that of 
the Subordinate Judge with costs through- 
out. 

Defendants-respondents Nos.5 and 6 
have filed cross-objections only with regard 
to the costs. They did not appeal to the 
lower Appellate Oourt but merely filed cross- 
The 
learned District Judge didnot interfere 
with theorder as to costs so far as defend- 
ants Nos. 5 and 6 were concerned.. We 
would, therefore, dismiss the vross-objecs 
tions with costs. 

Baker, J.—The point in thisappeal ig 
one which has never apparently arisen 
before and is not likely to arise again, It 
has beenfound by both the courts below 


that Ohimnaji the son of Narayan was born 
(4) 27 I. A. 136; 2 Bom, L. R. 592; 27 0.943; 4 0, W.. 
N. 597; 7 Sar. P. ©. J. 714; 14 Ind. Dec.(w.s) 617 


(P. C.). 
(5) 26 B. 410 at p. 416: 4 Bom. L. R, 28, 
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- before his father's* adoption by Balaji. Oon- 
sequently under the Hindu Law heremained 


in his father's natural family. Narain, 
after his adoption by Balaji, had another son 


Raghunath who is defendant No.4 and is. 


also plaintiff's father. But by a mistake of 
law Raghunath treated Chimnaji as 
a co-sharer in his adoptive family and he 
took a half share in the property and 
alienated a portion of it. 

As Chimnaji was in law a stranger to the 
family into which his father Narayan had 
been adopted he could not be a co-sharer in 
the property of that family and the District 
Judge wasright in finding that his posses- 
sion under the above noted arrangement was 
that of a tenant-in-common, and the ques- 
tion in this appeal is whether his possession 
of the one-half share was adverse to that of 
Raghunath or in other words whether 
Raghunath alienated a half share to him 
and the plaintiff Keshav can now claim to 
set aside that alienation. This is a very 
unusual point on which there is no authority 
nor is it exactly covered by any of the 
numerous rulingson the point of adverse 
possession. I think, however, that in order 
at acquire a title by adverse possession a 
person must assert a title against the true 
owner, which is not at all the case here. 
There is no question of any assertion of a 
title against a person who denies it nor any 
question of an exclusion. - 

Looking at the case from the other aspect 
dealt with by thelearned District Judge, 
namely, that Raghunath alienated a half 
share of the property to his brother Chim- 
naji Ido not think that the question of 
alienation can arise unless one person 
knowing the result of his action parts with 
his title to the property infavour of another 

' person who but for such alienation would 
not have any title toit. In the peculiar 
circumstances of the present case, it appears 
that-Chimnaji did not set up any right 
adverse to that of Raghunath, nor did 
Raghunath intend to part with any right in 
favour ofa person who would not otherwise 
be entitled to exercise that right. The case 
Seems to me tobe that of a licensee. It is 
clear that Chimnaji was in possession with 
the acquiescence of Raghunath and by his 

.leave and this being so no question of 
alienation or adverse possession would, in 
my opinion, arise in this case, 

As I have already said the circumstances 
of this cage are unique and I do not wish 
tolay down any general proposition, and 
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merely deal with the facts of this particular 
case, and on those facts I do not find that 
any title was aequired by Ohimnaji and his 
descendants as against Raghunath. I, 
therefore, agree that the decree of the 
lower Appellate Court should be reversed 
and that of the trial Court restored with 
costs. 
AN. A Appeal allowed: 
Decree reversed, 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL 
' No. 2447 or 1997. 
May 2, 1928. 

Present :—Mr. Justice Jai Lal. 
ARJAN DAS, minor, Turoven Musammat 
NIHALI BAI ars MOTHER, TEROUGH LEKHU 
RAM, Mukhtar-i-am or DAYA OHUKHU— 
OREDITOR—ÀPPELLANT 
versus 
FAZIL—Jupement-Destor AND Diwan 
RAM CHAND—Orricrat RECRIVER, 
MULTAN— RESPONDENTS. 

Insolvency—Debtor entering into composition with 
creditors—Annulment of adjudication—Costs of 
Official Receiver. 

A petitioning creditor is not liable for the costs of 
the Official Receiver where the adjudication 18 
annulled owing to a composition made by the debtor 
with the creditors, The costs incurred in such profesd- 
ings must be paid out of the estate. 

Miscellaneous first appeal from an order 
of the District Judge, Multan, dated the 13th 
June, 1927. 

Mr. Jamna Das, for the Appellant. 

Mr. Shamair Chand, for the Offcial 
Receiver, for the Respondents. 

JUDGMENT.—Fazil was adjudicated 
an insolvent on the application of Arjan 
Das appellant, and the Official Receiver 
took charge of his estate. The insolvent 
then effected a composition with hig cre- 
ditors by paying sixteen annas in the 
rupee. The’ question then arose who 
should pay Rs, 57 the costs ofthe Official 
Receiver. The District Judge has held 
that the appellant, i.e. the creditor, on 
whose application the insolvent was ad- 
judicated, should pay the costs, 

Mr. Shamair Chand, who appears for 
the Official Receiver, admits that the costa 
really ought to be paid out of the estate, 
Rule 21 on page 192 of the 3rd Volums 
of Rulesand Orders of this Court providen 
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that the costs of the petitioning creditor 
shall be taxed and payable out of the estate 
where the order of adjudication has been 
made. It follows, therefore, that the peti- 
tioning creditoris not liable for the costs 
of the Official Receiver where the adjudiea- 
tion is annulled. owing to a composition 
made by the debtor with the creditors. 
The costs incurred in such proceedings 
must be paid outof the estate, and accept- 
ing this appeal I set aside the order of 
the District Judge and direct that the costs 
of the Official Receiver be paid or recovered 


out of the estate of the insolvent. No order 
as to the costs of this appeal. 
B, Ia Appeal allowed. 


t. cM moo 


PRIVY COUNCIL. 
APPRAL FROM THE LATE Oster Court OP 
Low&g&E BURMA. 
May 22, 1928. 
Present :—Viscount Sumner, Sir John 
Wallis and Sir Lancelot Sanderson. 
MAUNG BA PE AND ANOTHER BINOE 
DECHASED NOW REPRESENTED BY MAUNG 

AUNG THIN-—DRFENDANTS— ÀPPELLANTS 

versus 

e MAUNG SHWE BA-—PLAINTIFE— 

RESPONDENT. 

Burmese Buddhist Law—Adoption—Keittima son— 
Publicity and notoriety—Conduct inimical to adoptive 
parents. 

According to the Law of Burma, no formal 
ceremony is necessary to constitute adoption, ‘he 
fact of adoption may, be inferred from a course of 
conduct inconsistent with any other supposition; but 
in that case the publicity or notoriety of the relation- 
ship must be satisfactorily proved. |p. 307, col. 2.] 

Held, on the evidence, that the relationship be- 
tween the plaintiff and his adoptive parents “must 
have been notorious and publicly known", [ibid.] 

Ma Ywet v. Ma Me (1), relied on, 

In Burmese Law, an adopted son loses his right 
£0 inherit to his adoptive parents on account of 
conduct unfilial or inimical towards them, as for 
instance, where he keeps away intentionally from 
his adoptive parents, or intentionally neglects to 
look after them during illness, or by failure duly 
to perform their funeral ceremonies, oris guilty of 
any other acts which, if proved, according to 
Buddhist Law, would disentitle a child to inherit, 
[p. 307, col. 1.]. 

Held, that in the present case, it was not es- 
tablished on the evidence, that the plaintiff, as 
adopted son, had been guilty of any unfilial or 
inimical conduct which would deprive him of his 
right af inheritance. [p. 309, col. 2) 
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Appealfrom a judgment and decree 
of the late Chief Court, Lower Burma 
(Robinson, O.J., and MacGregor, J.,) dated 
the 14th June, 1922, which reversed a decree 
of the District Judge, Pegu, dated the 3rd 
January, 1920. 

Messrs. Dunne, K. C., and Preedy, for the 
Appellants. 

Messrs. De Gruyther, K. C , and Wallach, 
for the Respondent. 


. JUDGMENT. 

Sir Lancelot Sanderson.—This is 
an appeal by Maung Aung Thin (assignee 
of Maung Ba Pe and Ma Oh) against the 
judgment and decree dated the 14th of 
June, 1922, of the Ohief Court of Lower 
Burma, whichreversed a judgment and 
decree of the District Court of Pegu, dated 
the3rd of January, 1920, and which decreed 
the plaintiff's suit. 


The suit was brought by Maung Shwe Ba 
against Maung Ba Pe, Ma Oh, Ma Oho, and 
Ma Thein Yin. 

The plaintiff claimed a declaration that 
he was the sole heir and legal represen- 
tative of Ma Ku (deceased) and as such the 
absolute owner of all the properties left by 
the said deceased Ma Ku and other conse-. 
quential relief. 

Maung Ba Pe was alleged to be the late 
agent of Ma Ku—Ma Oh and Ma Cho were 
sisters of Ma Ku. 


Ma Thein Yin alleged that she was the 
adopted daughter of Ma Ye Ge, who was 
the adopted daughter of Ma Ku. ‘he 
claim of Ma Them Yin may be disposed 
of at once. Both the Courts in Burma held 
that Ma Thein Yin was not adopted by Ma 
Ye Ge, andin view of these concurrent 
findings of fact no question has been raised, 
in this appeal with regard to Ma Thein 
Yin’s claim, 

It was agreed during the argument that 
the appellant Maung Aung Thin now fepre- 
Haba ihe interests ot the sisters Ma Oh and 

à Oho, 


The plaintiff's case was based upon the 
allegation that he was the keittima (adopted) 
son of Ma Ye Geand her husband Po Kha, 
that the said Ma Ye Ge was the adopteu 
daughter of Ma Ku, a wealthy Burma 
Buddhist widow, who died intestate at 
Thantaga villageonthe 7thof May, 1918 
and that as her grandson by adoption he 
was her sole heir and legal representative. 
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The following issues were settled by the 
learned District Judge:— 


(1) Was Ma Ye Ge the adopted daughter 
of Ma Ku? 


(2) Ia Maung Shwe Ba adopted son of Ma 
Ye Ge? i 

(3) Is Ma Thein Yin adopted daughter of 
Ma Ye Ge? | NM 

(4) Has Maung Shwe Ba lost his right 
to inherit on accountof conduct inimical to 
Ma Ku? : 

It was agreed between the parties at the 
trial that in issue (4) the words “conduct 
inimical” should be construed as follows:— 

“Keeping away intentionally from his 
adoptive parents"; “not intentionally look- 
ing after his adoptive parents during ill- 
ness," and “anyother accounts* which, if 
proved according to Buddhist Law, would 
disentitle a child to inherit.” i 

It was agreed at the hearing of this ap- 
peal that the word “parents” would include 
Ma Ku, who was alleged to be the plaintiff's 
grandmother by reason of his adoption by 
Ma Ye Ge. . | 

No question arises in this appeal upon 
the first issue; both the Courts in Burma 
found that Ma Ye Ge was adopted asa 
keittima daughter by Ma Ku,and in this 
appeal the concurrent findings of fact have 
not been disputed. 

It has already been stated that no ques- 
tion has been raised in this appeal as tothe 
thirdiseue. The material issues, therefore, 
are the second and the fourth. . 

Upon thesecond issue, the learned Dis- 
trict Judge held that the plaintiff was 
adopted by Ma Ye Ge as an appatitha (or 
casually adopted) son. He decided that as. 
the plaintiff had based his claim on the 
allegation that he wasa keittima son (or 
son adopted publicly with aview to inherit) 
the plaintiff was not entitled to succeed on 
the. basis that he was an appatitha son, 
The plaintiff's suit was dismissed for that 
and other reasons relating tothe fourth 
issue. 

On appeal the learned Judges eame to 
the conclusion that the  pleintiffs adoption 
as a keittima son by Ma Ye Ge and Po 
Kha had been clearly established, and that 
this adoption had been made with the con- 
sentand active assistance of Ma Ku and her 
husband Ko Tet Kha. 


*The word accounts in the 


aboye passages jsa 
glerical errof for actaw[K. 1. RB] 
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There is no doubt that the plaintiff was 
adopted by Ma Ye Ge and her husband Po 
Kha in the year 1893, with the consent 
of the plaintiff's surviving parent, The 
question is, whet was the nature of the 
adoption ?. A . 

The following material facts on this part 
of the case may be mentioned:— 

In 1888 Me Ye Ge was married to Po 
Kha. 

In 1893 the plaintiff waa adopted by Ma 
Ye Ge and her husband. The plaintiff was 
then 3,4 0r 5 years old and he went to live 
with his adoptive parents in the house of 
Ma Ku at 'T'hantaga. 

In 1897 Ma Ku and her husband erected 
&library at Saingdi. Ona tablet in the 
library, reference was made to the adoptions 
of Ye Geand the plaintiff as daughter and 
grandson. 

In 1899 Ma Ku's husband died, and in 
1901 the erection ofa “Thein” was begun, 
It was completed in 1905. 

In the records ofthe family set up in the 
building the plaintiff was mentioned as a 
grandson. 

In 1933 Ye Ge died. 

Shortly after her death the plaintiff was 
initiated into a religious order. The initia- 
tion took place at Pegu. Invitations for 
the ceremony were issued by Ma Ku and 
Po Kha. 

In the invitation the plaintiff wae ree 
ferred toas the grandson of Ma Ku and the 
“beloved son of Po Kha and deceased 
daughter Ma Ye Ge." 


In Ma Y wet v. Ma Me (1) it was held that, 
according to the law of Burma, no formal 
ceremony is necessary to constitute adop- 
tion. That fact of adoption may be in- 
ferred from a course of conduct inconsistent 
with any other supposition; but in that 
case the publicity or notoriety of the re- 
lationship must be satisfactorily proved, 

The above-mentioned incidents, two of 
which occurred during the life of Ye Ge, 
go to show .that the relationship between 
Yeo Ge, and the plaintiff, as her adopted 
son, must have been notorious and publicly 
known. 

‘The learned Judges who heard the ap. 
pealin Burma referred in their judgment 
to other facts material to this issue, tha 


(1) 3 Ind, Cas. 797; 36 I, A. 192; 10 O, L, J, 253; 11 
Bom. L, R. 1193; 5. L. B, R. 118; 3 Bur, L, T, 32: q 
M, L. T. 302; 14 O, W. N, 11; 36 0,978; 19 A, 1, q 
811 (P, O), ‘ 
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details of which, in their Lordships’ opinion, 
it is not necessary to mention. 

It is sufficient to say that their Lordships 
are of opinion that there was ample evi- 
dence to justify the conclusion of the 
learned Judges andsthey agree with their 
finding that the plaintiff was adopted by Ma 
Yeo Ge and her husband as a keittima son 
with a right to inherit. 

The following facts are material with 
regard to the fourth issue:— 

ln 1909 the plaintiff eloped with Ma Saw 
Yin. Apparently the plaintiff and his wife 
returned to Ma Ku's house and live there, 
but Ma Saw Yin died afterafew months of 
married life. 


In December, 1910, the plaintiff, with 


the consent of Ma Ku, married Ma Kin 


ya. 

Ma Ku gave valuable presents on the 
marriage and the plaintiff and his wife 
lived with Ma Ku until 1911. 

The plaintiffand his wife then went to 
live in the house of his wife's parents, 
which was in the same town. 

The learned Judges of the Ohief Court 
in Lower Burma held that, for a young man 
oa his marriage to goand live with his 


parents-in-law was strictly in accordance . K 


with the Burmese custom, and that the 
plaintiff's departure was with the consent 
and approval of Ma Ku. 

‘This finding was not seriously contested, 
and, in their Lordships’ opinion the mere 
fact that the plaintiff left Ma Ku's house 
in the circumstances of this case was not 
conduct which would disentitle him from 


' inheriting. 


In 1812 there was a quarrel between Ma 
Ku and PoKha. Ma Ku discovered that 
Po Kha had been transferring some of her 
lands into his own name and some of the 
lands into the names of Po Kha and the 
plaintiff. 

Apparently there wasa safe, in which 
documents were kept,in a room of which 
Po Kha had the key. In higabsence Ma 
Ku collected a certain number of persons, 
broke into the room in their presence, 
opened the safe, removed the documents, 
and took them with her from Ohne, where 
she had been living, to Thantaga, where 
she took up her residence with her sister 
Ma Oh. 

There was 2 complete break in the ze- 
lations between Ma Kuand Po Kha, and 
Ro Kha instituted criminal proceedings 
against Ma Ku and others in reapect of the 
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breaking into the room &nd the removal 
of the documents. The case was dismiss- 
ed, and it was alleged that the plaintiff was 
guilty of conduet inimical to Ma Ku in con- 
nection with these proceedings. 

Thelearned Judges of the Chief Court 
stated that there was nothing to show that 
the plaintiff took any part in the criminal 
case beyond attending the Court. 

It was urged on behalf of the appellant 
that the learned Judges had madea mis- 
take in this respect, and that it had been 
proved that in two instances at least the 
plaintiff had accompanied the process- 
server forthe purpose of identifying the 
person who was to be served with a sum- 
mons to attend the Court asa witness. 


The plaintiff denied having accompanied 
the process-Server. 

In view of the finding of the Chief Court 
their Lordships are not prepared to hold 
that the plaintiff took any partin the 
criminal proceedings beyond attending the 
Court,and they agree with the learned 
Judges that in the circumstances of this 
case such conduct on his part was not 
necessarily unfilial or inimical towards Ma 


u. - 

Subsequently Ma Ku filed a civil suit 
against Po Kha and Shwe Ba, the plaintiff 
in the present case, 

The plaintiff took no part in these pro-' 
ceedings except that he filed a written 
statement, which he said was done under 
his father's instructions, This is more than 
likely. He was made a defendant, and it 
would be natural for his father to insist on 
his filing a written stetement. 

Ma Ku succeeded in the civil proceed- 
ings. 

‘heir Lordships’ attention was drawn to 
the pleadings in the civil suit, and the 
judgments of the trial Judge and of the 
Judges who heard the appeal, 


Apparently Po Kha sought to establish 
a title tosome ofthe lands in suit, and 
rehance was placed upon an alleged pooling 
arrangement, under which the lands were 
to be putinto the names of Ma Ku, Po Kha 
and his son Shwe Ba, 

The learned Judge who tried the suit 
stated that he found that one of the matters 
relied upon by Po Kha raised difh- 
cult question, and that he could find no 
ruling exactly in point, 

He held that PoKhahad made out bis 
claim to items Nos. 8 and 9 of Sch, A, 
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The learned Judges who heard the 
appeal held that Po Kha had not made out 
his title to any of the lands as purchaser, 
and they decided against the alleged pooling 
arrangement. 

Consequently they allowed Ma Ku's 

, appeal and dismissed the appeal of the 
defendants, with the result that Ma Ku's 
claim was decreed. 

Their Lordships are bv no means satisfi- 
ed that the case put forward by Po Kha 
was frivolous, or vexatious and they are 
of opinion that Shwe Ba took no part there- 
in beyond filing the written statement. 

The learned Judges ofthe Chief Court 
eame tothe conclusion that Ma Ku enter- 
tained noill-feeling against Shwe Ba, and 
that she did not wish that he should be 
dragged into the litigation—but that she 
wasadvised thathe was anessential party as 
Roma of the lands were in his name. Their 
Lordships see no reason for differing from 
the conclusion of the Chief Court in this 
respect. 

It was further alleged that the plaintiff 
had interfered with Ma Ku's tenants and 
had been working in the interests of his 
father and against the interests of Ma 

u. 

The evidence in respect of this allegation 
shows that the interference, if any. was at 
or about the time of the litigation, to 
which reference has been made. and in 
which Po Kha was claiming title to or a 
share in the lands. As‘already stated, in 
their Lordships’ oninion it has not been es- 
tablished that Po Kha's claim wasfrivolous or 
vexatious and without any foundation,’and 
the alleged interference with the tenants, 
if any, being undoubtedly in consequence 
of such claim, must be considered as having 
been in pursuance of abona fide claim of 
right made by his father. - 

Finally, it was argued on behalf of the 
avpellant that the plaintiff had neglected 
Ma Ku in her old age and illness and had 
not taken that part in the funeral cere- 
monies on her death which he should 
have done. 

It has to be remembered that Ma Ku was 
a wealthy woman, that she was living 
with relations, and that there is no sugges- 
tion that she did not in fact receive proper 
attention and care from those with whom 
she was living, She died in thehouse of 
her sister. There would be no necessity for 
the plaintiff to be in constant attendance 
on Ma Ku, and there is evidence that the 
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plaintiff did visit Ma Ku during hor 
illness, that he went to the house and 
stayed there for the night before she died, 
and that he did take a part, not unimport- 
ant, in the funeral ceremonies. 

On the consideration of the whole evidence 
their Lordships agree with the conclusion 
of the learned Judges 6f the* Chief Court 
that it was not established that the plaintiff 
had been guilty of any unfilial or inimical 
conduct which would deprive him of his 
right of inheritance. 

For the above-mentioned reasons their 
Lordships are of opinion that the appeal 
should be dismissed with costs, and they 
will humbly advise His Majesty according- 


ly 
Appeal dismissed. 


the Appellant: —Messrs. 


K. J. R. 


Solicitors for 
Stoneham & Sons. 

Solicitors for the Respondent;—Messrs. 
Ranken, Ford & Chester. 
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OUDH CHIEF COURT. 
Sroonp CivrL APPBAL No. 2 oF 1927, 
April 17, 1928. 

Present:—Sir Louis Stuart, Kr., 
Chief Judge, and Mr. Justice Hasan. 
Nawab MUHAMMAD ALI KHAN 

SAHEB—PLAINTIFF—APPELLANT , 
versus 
Musammat BADRUN NISA. AND ANOTHER — 
DEFENDANTS— RESPONDENTS. 

Landlord and tenant—Site of house in town— 
Relation between proprietor and occupier--Occupicr's 
right to transfer— Proprietor's right of re-entry. 

‘Maliahabad is a town and nota village and any 
presumptions which are in Oudh applicable to the 
rights of landed proprietors in agricultural villages 


e no application to it. 
"E licensee has no power of transfer of his rights as 


a licensee, but the fact that he has made such & 
transfer does not give ihe licensor a right of re- 
entry. So long as the license exists the only benefit 
that the proprietor could really gain would be that 
if the occupier died without heirs, the materials would 


escheat to theeproprietor. - 
Second appeal against a decree of the 


Judge of the Chief Court cf Oudh, Luck- 
ow, dated the let November, 1927. 
Messrs. H. Husein and Naim Ullah, for 

ellant. 

ua / Wasim, tor the Respondents. 
JUDGMENT.—This is an appeal 

under the provisions ofs. 12 of the Oudh 

Courts Act against an appellate decision 


eee M 


810 . 
Pf a single Judge of this Court. The facta 
Are simple. In Malihabad there is a Mohal- 

a known as Mirzaganj. Upon a site in 
'this Mohalla à masonry house was con- 
structed by a Military Officer called Baz 
Khan. 

Mushir Ahmad Khan purchased this 
house from the descendants of Baz Khan 
without apparently any objection on be- 
half of the zemindar. Subsequently Mushir 
Ahmad Khan executed a deed of usufruc- 
tuary mortgage of the house in question in 
favour of Musammat Badrunnisa defendant- 
respondent. The plaintiff-appellant, who 
is one of the proprietors of Malihabad in- 
stituted a suit demanding the ejectment 
of both Musammat Badrunnisaand Mushir 
Ahmad Khan from the house in question 
to be effected by demolition of this 
masonry house. The Courts below have 
refused him felief and he appeals before 
us. It is established very clearly that 
Malihabad is a town and not a village. 
According to the Gazetteer of Lucknow 
it possessed at the last census a popu- 
lation of seven thousand five hundred and 
fifty-four inhabitants and it is administer- 
ed under Act XX of 1856. It contained 
one thousand. nine hundred and eighty- 
five houses. Itis thus clearly a town. As 
it is a town any presumptions which are 
in Oudh applicable to the rights of land- 
ed proprietors in agricultural villages have 
no application; but we have a wajib-ul- 
arz which lays down the special rights of 
the proprietors of the town and of the 
occupier in houses in Malihabad and special- 
ly in Mirzaganj. We find it clear that 
Mushir Ahmad Khan was whatis known 
as a superior riaya and that Baz Khan was 
also a superior riaya, The site of the 
house is the property of the plaintiff-ap- 
pellant. The position ‘between the plaintiff 
and Mushir Ahmad Khan is the position 
of licenser and licensee. Under the terms 
of the wajib-ul-arz the occupier pays no 
ground rent and is at liberty to remove 
the materials of his house. If he were of 
the inferior raiya he would have to pay 
to the plaintiff one-quarter of the price 
of the materials as haq chaharum under 
the terms of the wajib-ul-arz, but being 
one ofthe superior riaya he is permitted 
to retain the whole of the proceeds of 
such materials himself. So long as the 
license exists the only benefit that the 
plaintiff could really gain would be if the 
pecupier died without heirs, In those cir- 


VEMULAPALLI KRISHNAYYA f. KATRAGADDA RAMAYYA, 


4 


110 T. C, 1928 


cumstances the materialy would escheat 
in part to the plaintiff-af$pellant. At the 
same time, however, a licensee has no 
power of transfer of hisrights as a licensee, 
but the fact that he has made such 
a transfer does not give the licensor a 
right of re-entry. Thus the suit has been - 
rightly dismissed and we see no reason 
to grant any relief; but we note at the 
same time that the mortgage made by 
Mushir Ahmad Khan in favour of Badrun- » 
nisa can have no effect as against the 
rights of the plaintiff-appellant as licensor 
as given in the wajib-ul-arz, remote as 
these rights may be. We accordingly dis- 
miss this appeal with costs. 
Q. E. Appeal dismissed. 


[d 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 65 or 1924. 
February 16, 1928. * 
Present:—Justice Sir William Watkin 
Phillips, Kr., and Mr. Justice Devadoss. 
VEMULAPALLI KRISHNAYYA AND 
ANOTHER— DEFENDANTS— APPELLANTS 


VETSUS 
KATRAGADDA RAMAYYA AND ANOTHER 
—PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 85, O. 
XXXII, r. 11—Costs—Suit on mortgage executed by 
guardian of minor—Guardian party on record— 
Court, whether competent to direct guardian personally 
to pay costs. 7 

In a suitona mortgage executed by the guardian 
ofaminor, the guardian isa proper party to the 
suit and it is competent to the Court, acting under 
8. 35, Civil Procedure Code, to direct such guardian 
to pay the costs of the suit. 

Order XXXII, r. 11, Oivil Procedure Code, is a 
special provision whereby a guardian ad litem who 
is not on record may be ordered to pay costs and 
cannot be said to restrict the provisions of s. 35 so 
faras they relate to parties on record. 

Appeal against a decree of the Court 
of the Additional Subordinate Judge, 
Masulipatam. in O. 8. No. 53 of 1923 (0.'S.: 
No. 5 of 1922 on the file of the District 
Court of Kistna). 

Mr. T. Ramachandra Rao, for the Appel- 
lants. 

Mr. V. Veyyanna, for the Respondents, 

JUDGMENT.—This is anappeal 
against an order as to costs. The appellants 
are the 3rd defendant in the suit and the 
guardian ad litem of defendants Nos. 1 and 
2, who bave been ordered to pay the costs 
of the suit onthe ground that they have 


set up false defences, The suit is brought 
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on a mortgage-deed executed by the 3rd - 


defendant, the father of the defendants 
Nos 1 and 2 as their guardian, The suit 
was defended by defendants Nos. land 2 
through their guardian ad litem, the lst 
appellant. It is contended in the first place 
that the 3rd defendant is not liable for 
costs because he is not a necessary party 
to the suit. The Subordinate Judge 
thought that even though he was 
mot a necessary party, still he was a 
proper party. To prove the execution of 
the suit document it was certainly necessary 
to include him inthe plaint. It is possible 
that in certain circumstances he might 
be exonerated from the suit after the facts 
had been ascertained, but hecertainly must 
be impleaded when the suit is brought. He 
is, therefore, a proper party and can 
be made to pay costs if the circumstances 
call for such an order. As regards 
payment of costs by the guardian ad litem, 
reliance is placed on a case of Narasimha 
Rau v. Lakshmipati Raw (1) in which it was 
held that under the Code of Civil Procedure, 
1877, the Court had no power to order a 
guardian ad litem to pay costs except in 
accordance with the provisions of s. 458. 
Whether that decision was right or not 
under that\Oode, it isunnecessary toconsider. 
Now under the Oode of Civil Procedure, 
1908, we have s. 35 relating to costs. Under 
that section there is no reason why & 
guardian ad litem should not be made to 
pay ifhe is a party to the suit. Under 
O. XXXII, r. 11, a guardian ad litem who 
has been removed from thesuit may for 
adequate reasons be ordered to pay costs. 
This provision does not take away any of 
the powers given by s. 35 which is applic- 
able to parties on record. Order XXXII, 
r. ll is a special provision whereby a 
guardian ad litem who is not on record may 
be ordered to pay costs and cannot be said 
to restrict the provisions of s. 35 so far as 
. they relate to parties on record, The pre- 
gent order is not objected to on its merits 
and there is no law which prevents such 
an order being passed. The appeal is dis- 
missed with costs. 

Appeal dismissed. 


V. N. V. 
m 3 M, 263; 5 Ind. Jur, 634; 1 Ind. Dec. (N. s.) 
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LAHORE HIGH COURT. 
First Orriu APPEAL No. 2728 oF 1923, 
April 11, 1928. : 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Dalip Singh. 
BISHEN OHAND AND OTHERS— 
PLAINTIFFS —APPELLANTS 
versus 2 
NARAIN SINGH AND ANOTBER— 
DEFENDANTS— RESPONDENTS. 
Contract Act (IX of 1872), s. 7 4 —Interest—Interest 
payable on default from date of bond—Penalty— 
Tnterest claimed only from date of default— Power of 


Court tc award such interest. f 
Tnterest which is payable after default, no interest 


being payable until default, may be treated as a 
penalty if the rate of interest charged is exorbitant. 


Where a bond provided for payment of interest 
atthe rate of 2 percent. per mensem from the 
date, of execution of the bond on a default occurring 
in payment of principal on a particular date and 
the plaintiff brought a suit for recovery of the debt 
charging interest at the said rate not from ,he date of 
execution but from the date of default the High 
Court allowed the full interest claimed. 


First appeal from a decree 
Subordinate Judge, First Olass, 
dated the 2lst/24th August, 1923. 

Messrs. Tirath Ram and Amar Nath 
Monga, for the Appellants. 

Messrs, Amar Nath Chopra and Maya 
Das, for the Respondents. 


JUDGMENT.—In this case the plaint- 
iffg sued the defendants on a bond alleged 
to be executed by the father of the defend- 
ants and the defendants on the 19th 
November, 1927. The said bond, the exe- 
cution of which was admitted by the 
defendants, contained a condition for pay- 
ment of the principal due by instalments. 
It also provided that in case of default of 
payment of any instalment the entire 
amount of debt found dueat the time 
of default was to be paid at once and 
further that the executants would pay 
interest at the rate of Rs, 2 per cent per 
mensem from the date of the execution of 
the bond. Upon this bond, therefore, the 
plaintiffs prayed for& decree for Rs. 13,664 
and future ihterestat the rate of Rs. 6 per 
cent. per annum from the date of institution 
of the suit till realization and for costs. 

The defendants raised the plea that thein- 
terest was penal and thatthe claim included 
an enormous amount of interest. The trial 
Oourt framed two issues (1) Is the interest 
penal? and (2) To what amount isthe plaintiff 
entitled? On the ficat issueit held thatthough 
admittedly default had been made, the 
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Btipulation to pay interest at 2 per cent. 
per mensem from the date of the execution 
of the bond upon default was penal and, 
therefore, it allowed the plaintiffs: the 
principal amount of Rs. 6,100 and only half 
the ‘amount of interest,namely, Rs. 3,782, The 
plaintifs were given a decree for Rs. 9,882 
with costs in proportion and no future 
interest was allowed, 

The plaintiffs on appeal urge that they 
should be allowed interest from the date 
of default at the rate agreed upon between 
the parties and that this term of the contract 
was not penal, Plaintiffs-appellants’ Counsel 
has referred us to 8. 74 of the Contract Act 
and the commentary of Mr. Polloek at 
page 429, 5th Edition. We agree generally 
with the view expressed by the learned 
author that though the rulings of the Court 
have not always been consistent on the 
point, the general principle seems to be 
that interest which is payable after default 
no interest being payable until default may 
be treated as a penalty if the rate of interest 
eharged is exorbitant. In the particular 
case before us the rate of interest on the 
present bond, which is made up of previous 
bonds, is 2 per cent per mensem, and the 
evidence led bythe defendants themselves 
ghows that 2 percent. per mensem was the 
ordinary rate of interest in these suits. As 
the plaintiffs-appellants are not claiming 
interest from the date of the execution but 
only from ihe date of default, it becomes 
unnécessary to decide that question. We 
hold on the facts of this case that the plair t- 
iffs-appellants are entitled to the enhance- 
ment of Rs. 3,000 claimed by them in this 
appeal. 

We accordingly accept the appeal and 
increase the amount of Rs, 3,000. We 
further consider that future interest at the 
rate of 6 per cent per annum should be allow- 
ed to the appellant from date of suit till 
realization. The appellants will have the 
costs of this appeal. 


R. In Appeal allowed. 
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BOMBAY HIGH COURT. 
Civit REFERENCE Nos 17 or 1926, 
August 16, 1927. 
Present:—Sir Amberson Marten, KT, 
Chief Justice, and Mr. Justice Crump. 
HERBERT WHITWORTH, Lro.— 

‘ APPELLANT 


versus 
JAMNADAS NEMOHAND MEHTA— 


RESPONDENT, 

Trademark—Passing off—LAkelihood of deception ^ 
—Intention to — deceive—Injunction—Form of in- 
junction. 

No trader has a right to use a trade-mark so nearly 
resembling that of another as to be calculated to 
mislead incautious purchasers. The use of such a 
trademark may be restrained by injunction although 
no purchaser has actually been deceived. [p. 315, col. 
1 


e plaintiffs had for a number of years 
imported and sold in Aden white  shirtingg 
designated to the public by a ticket bearing a 
Somali on horseback, and a Somali girl. The shirtings 
bore the numbers ‘4444’ and ‘3333’ respeetively. 
The defendant imported into Aden shirtings bearing 
tiékets containing the picture of a Somali on horse 
back and a Somali girl respectively. There were 
minor differences in the pictures and the defendant's 
numbers were ‘663’ and ‘2120’ respectively. The 
plaintiffs sued foran injunction claiming that they 
were entitled, to the exclusive right in Aden to 
any mark as regards piece-goods bearing the picture 
ofa Somali horseman and that of a Somali girl: 

Held, (1) on the evidence, that there was a likeli- 
hood of purchasers being deceived, that the inten- 
tion of the defendant was so to deceive and that the 
plaintiffs were consequently entitled to an injunction 
against the defendant; [p. 315, col. 2; p. 316, col. 1.] 

) that the plaimtifts were not entitled to get'an 
injunction in the wide form prayed for but only 
an injunetion as framed by the House of Lords in 
Johnston v. Orr-Hwing (1). [p. 316, col. 1.] 

Johnston. v. Orr-Ewing (1), followed. 

Anglo-Swiss Condensed Milk Co. v. Metcalf (2), 
Boord & Son v. Thom & Cameron Ld. (3), Wilkinson 
v. Griffith Bros. & Co. (4), Thomas Arthur Taylor v. 
Virasami Chetty (5), Payton & Co. Ld. v. Snelling 
Lampard & Co.,Ltd (8) and Seixo v. Provezende (7), 
referred to. ' 


Reference made by the Political Resident 
at Aden, in Appeal No. 2] of 1925, from the 
decision of the Assistant Resident at Aden, 
inSuit No. 18 of 1924. f 

Mr. B. J. Desai (with him Messrs. Peyne 
& Co.), for the Appellants. 

Mr. K. N. Koyajee, for the Respondent. 


JUDGMEN'T.—This is a passing-off 
case brought in the Aden Court. The trial 
Judge thought that the defendant's goods 
would not deceivethe public into thinking 
they were the goods of the plaintiffs, and he 
dismissed the suit. The learned Resident 
on appeal has taken the opposite view, and 
referred the matter to us under the Aden 
Act, a 
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We are not dealing here with a case of 
registered-trade marks. What (he plaintiff 
alleges ia para. 3 of his amended plaint is 
that—“the plaintiff Company has for a num- 
ber of yearsimpor(edand sold in Aden white 
shirtings which are designated to the public 
by a ticket bearing & mark being.a Somali 
on horseback; that the goods are known in 
Aden, Somali Coast, and Red Sea Port 
markets as 'Ab1 Kheyl’, and that asample 
of the said white shirtings and mark 
is hereto annexed and marked ‘A.’ And 
white shirtings which are designated to the 
public bya ticket bearing a mark being a 
Somali girl. The goods are known in Aden, 
Somali Coast, and Red Sea Port markets 
as ‘Abu Sherifa. A sample of the said 
white shirtings and mark is hereto annexed 
and marked 'O'." 

Then para. 4 runs ;— 


“The aforesaid marks are well known to 
the publicand to the trade as designating 
tke goods of the plaintiff Company. The 
plaintiff Company is the owner of the said 
mark.” 

Then in para. 5 they allege that— 

“On or about the first day of April, 1924, 
the defendant imported into Aden white 
shirtings bearing marks made up to 
resemble the plaintiff Company marks 
aforesaid, and is endeavouring to deceive the 
public by passing off white shirtings of the 
defendant as representing those sold by the 
plaintiff Company.” 

Then they ask in effect for an injunction 
and damages. 


Now the written statement of the defend- 
&ut is extremely careful not to deny that 
the marks in question ag pleaded by the 
plaintiff are the marks of the plaintiff 
Oompany, and that their goods are known 
under those marks. What the defendant 
says is that the tickets on his goods differ in 
. form and appearance from those on the 
plaintiffs’ goods to such an extent that this 
fact alone is sufficient to distinguish the 
defendant’s goods from those of the plaint- 
iffs. He denies that he ever endeavoured to 
deceive the public by passing off white 
shirtings of his as representing those sold 
by the plaintiffs, and points out that his 
goods bear the numbers 663 and 2120 where- 
as the plaintiffs’ bear the numbers 4444 
and 3333. He, accordingly, asks that the 
plaintiffs may bə put to strict proof 
that these tickets of the daferdant re- 

semble .plaintiffs’ and that they deceive 


aly 


the publie or are likely to cause confusion 
in the trade. 

As far as the evidence in the case goes, 
one has to remember that lawyers up to 
now have not been admitted in the Aden 
Court, and, therefore, the learned Judge has 
not had the advantage which an ordinary 
Law Oourt possesses; that, however, will soon 
be remedied by the recent amending Act. 
But substantially the evidence seems to 
point to this, that the two classes of gooda 
sold by the plaintiffs are known as “Abu 
Kheyl” as regards the picture of the horse- 
man and as “Abu Sherifa" as regards the 
picture of the woman. The Manager of 
Kempton and Company for the defendant 
himself says in cross-examination, “Ihave 
heard of Abu Kheyl and Abu Sherifa. Abu 
Kheyl refers to 4444 of Herbert Whitworth 
and Company and Abu Sherifa to 3333 of 
Herbert Whitworth and Company.” Another 
witness of his says,‘‘People would ask for 
Sherifa Herbert or Abu Kheyl Herbert." 

There is clearly no evidence that any 
actual buyer was deceived into buying the 
defendant's goods when he intended to buy 
the plaintiffs.’ Itis also, I think, clear 
on the evidence that trade buyers, by 
which I mean persons experienced in this 
particular trade, would not be deceived by 
the similarity in marks or pictures. We, 
therefore, have to consider whether the 
uneducated retail buyer is likely to be 
deceived. In this connection it must bo 
remembered that the average buyer is pre- 
sumably illiterate, seeing that atany rate 
in India over ninety per cent, of the popula- 
tion are illiterate, and Isee no reason to 
think that they are any better educated in 
Aden. We have also to bearin mind that 
it is extremely improbable, even if he were 
literate, that he would have any knowledge 
of English; therefore, nameson the goods 
would probably mean little or nothing to 
him. I may refer, for instance, to the mora 
educated though small minority in India 
that have recently been given votes; even 
there, there is so large a percentage of i]. 
literacy that the names of candidates have 
to be designated by pictures of lions, 
elephants, and the like, so that the intellig- 
ent voter may vote forthe right candidate. 
I have, therefore, no doubt, considering the 
substantial number of Indians in Aden, that 
buyers would be largely influenced by the 
pictures on the goods before them. 

Taking, first, the picture of the horseman, 
what are the essential pcigts in the two 
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pictures? I should say they are a Somali 
man, a horse, and the colouring and general 
get up. So, too, in the picture of the lady, 
they are the Somali girl and the general 
get up. Now,it is quite true that there 
are differences in the pictures. If one takes 
the picturesof fhe two horsemen, the horse 
, in the plaintiffs’ picture is rather good- 
looking and is standing still; the other is 
more of the artist's variety, and is walking, 
and looks more highly spirited. The horse- 
men, too, are looking in different directions, 
or rather the horses are facing in different 
directions; the plaintiffs’ faces towards the 
right, while the defendant's faces towards 
the left, But there is a striking similarity 
in the colouring, and in particular in the 
gold edging. I do notsay that the gold 
edgings are identical; they are not. The 
plaintiffs’ is wider than the defendant's, 
and isall gold except for a straight line; 
whereas the defendant’s has a little variegat- 
ed pattern onit. But the labels are very 
nearly of the samesize, aud certainly very 
nearly of the same colouring. 
Under these cireumstances, seeing that 
the plaintiffs’ goods have been imported 
with this mark, and have been known by 
this description for very many years, what 
is the explanation of how the defendant 
also came to hit upon a Somali horseman 
anda horse, and, strange to say, the same 
colour? Sofarasthe defendant himself is 
concerned, most unfortunately he did not 
go into the box, and, therefore, we have no 
explanation from him. Counsel suggests 
that in Aden it is not considered quite 
necessary for the party himself to go into 
the box. However that may be,the Court 
wil draw inferences in the ordinary way 
in the absence of any explanation from the 
person principally concerned as to how, if 
he is an honest man, he came to adoptor 
use these particular marks. There is, I 
think, one most important circumstance 
that ariges, not somuch with the horseman 
as with the Somali girl. It was stated in 
evidence by one of the defend&nt’s wit- 
nesses that there had previously been on 
the market goods bearing the picture of 


the Somali girl, and that picture we have, 


in evidence. Curiously enough, so far as 
the girl is concerned, the defendant's label 
is an exact copy. But when we come to 
the colouring, there is a very marked and 
striking difference. In the older mark (I 
am referring to Ex.-D-5-1) the ‘girl is 
standing ona back-ground which has most 
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of the colours of the rainbow. Nobody 
can say that, as far as the general colouring 
is concerned, itin any way resembles the 
plaintiffs’ Somali girl. Why then was it that 
the defendant, when he proceeded to copy 
this Somali girl in Ex. D, changed the - 
background of the colouring and adopted 
instead acolourine closely resembling that 
used by plaintiffs?. In fact, so far as the 
edging is concerned, he has here come 


- nearerto an imitation of the plaintiffs’ picture 


than he has in the case of the horseman. 
There is here a full gold edge, and the 
other differences in the edging, though 
they do exist, are very slight. Speaking 
for myself, I have no doubt that this was 
done deliberately and with the intention of 
catching for the defendant's goods, the 
trade which legitimately belonged to the 
plaintiffs. à 

How then dothe authorities on the point 
stand? In Johnston v. Orr-Ewing (1), we 
have acase where the plaintiffs had been 
exporting to Bombay and other oriental 
markets goods having the device of iwo 
elephants on a green and gold ticket, and 
in the centre a Orown. ‘The defendants 
there adopted a somewhat similar ticket so 
far as the colouring is concerned, and they 
put a Ganpati in the middle in the place of 
the Crown, and also inserted two elephants 
as support. There were minor differences 
between their elephants and the plaintiffs' 
elephants, that is to say, the trunks were 
turned down in the one oase and upin 
the other,and so on. In the plaintiffs’ 
case there were no riders; in the defend- 
ants’ there were, and howdahs along with 
them. Notwithstanding that, the House 
of Lords came to the conclusion that the 
defendants’ goods were intended to re- 
semble the plaintiffs goods, and Lord 
Blackburn says (page 230*) :— 

“Why then did they come So near the 
plaintiffs’ ticket? Why use the two elephants 
at all, unless in the hope that incautious 
purchasers might mistake one ticket for 
the other? The defendants were both 
called as witnesses and had every op- 
portunity given them to explain this, and 
neither could give any answer.” 


In the present case the defendant has 
not even gone into the box. So far as the 
exact legal point is concerned the headnote 


to that case runs :— 
(1) (1882) 7 A. C. 919; 51L.J. Ch. 797; 46 L. T. 217; 

30 W. R. 417. 

—4page of (1882) 7 A. O,— [Hd] 
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“No trader has a right to use a trade 
mark so nearly resembling that of another- 
trader as to be caloulated to mislead 
iacautious purchasers. The use of such & 
trade-mark may be restrained" by injune- 
tion, although no purchaser has actually 
been misled, for the very life of a frade-mark 
depends upon the promptitude with which 
it is vindicated," 

Then in Anglo Swiss Condensed Milk 
Co, v. Metcalf (2), the case before Mr 
Justice Kay was one where the defendantcall- 
ed the Oompany the Anglo-Danish Condens- 
ed Millk Company, and puton his tins a 
milk-maid or dairy-maid closely resembling 
that on the plaintiffs’ tins, and sold his goods 
in tins of practically the same size, shape, 
and form as the plaintiffs, The plaintiffs 
proved that their goods were known as 
“‘milk-maid” or “dairy” brand, and on the 
facts of that case thelearned J udge had no 
doubt that what the. defendant had done 
was done with the direct intention of com- 
mitting a fraud upon the plaintiffs so as to 
enable him to acquire some of their custom 
and to pass off his goods as and for those of 
the plaintiffs. 

Then other cases were referred to. In 
Boord & Son v. Thom & Cameron Ld. (3) 
there were goods sold known as Cat and 
Barrel and old Tomb gin, the main portion 
of the label being a cat and a barrel and 
the name, Old Tomb. There, although the 
actual labels when seen together were quite 


different, the main features, viz., the cat, 


the barrel, and the description “Old Tomb”, 
were there in both cases. Then in Wilkinson 
v. Griffith Bros. & Co. (4) a decision of Mr. 
Justice Romer, there was a polish known 
under the name of Lal Mohur or Lal Chap, 
and though very different labels were used, 
still there were in the defendants’ goods two 
red medals which were distinctive features 
of the goods in both cases, and, according- 
lv, an injunction was granted. So too, in 
Thomas Arthur Taylor v. Virasami Chetty 
(5) Mr. Justice Kernan held that a plaintiff 
wh owned shirting known a: ‘Talwar’ shirt- 
ing and had a certain descriptive mark 
in which swords were distinctive features 
was entitled to restrain the defendant from 
selling shirting with a label bearing swords 
closely resembling the plaintifs’. 


(2) (1886) 31 Oh. D. 454; 55 L. J. Ch. 463; 34 W.R. 
345 


(3) (1907) 24 R. P. C. 697. 
4) (1891) 8 R. P. O. 370. 
5) 6 M. 108; 2 Ind. Dec. (x. s.) 853, 
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The defendant cited to us Payton & Co, 
Ld. v, Snelling Lampard & Co. Lid. (6) but 
there the plaintiffs’ goods were known as 
Royal Coffee and the defendants' goods 
were known as Flag Coffee, 2nd, a8 pointed 
out by Lord Davey at page 312*, so far ag 
the colours were concefned, "there could 
not be the slightest ground for saying that 
the defendants had in any way imitated 
the colours of the plaintiffs, There the 
Court held that as the goods were known 
under two distinctive names, and as there 
was no similarity in the get up, it could 
not be said that the public would be de- 
ceived into buying the defendants’ goods 
in the place of the plaintiffs’, 

The observations of Lord Macnaghten in 
that case, which have been referred to by 
my brother Orump, may here be cited as 
to the relevance of witnesses who come 
forward and say that they think that the 
marks are so similar that people would be 
Er Mig Lord Macnaghten says (pago 

"One word with regard to the evide 
I should like to ae I think, as I have 
said before, that a great deal of the evi- 
dence is absolutely irrelevant, and I do 
not myself altogether approve of the way 
in which the questions were put to the 
witnesses, They were put in the form of 
leading questions, and the witnesses were 
asked whether a person going inte a shop 
as a customer would be likely to be*je- 
ceived, and they said they thought he 
would, But that is not a matter for the 
witness; it is for the Judge. The Judge 
looking at the exhibitg before him and 
also paying due attention to the evidence 
adduced, must not surrender his own in- 
dependent judgment to any witness,” 

Therefore, so far as the'case as present- 
ed to us is concerned, we have to make 
up our minds as to whether on the facts 
befors us we think it probable that pur- 
chasers would be deceived by the simi- 
larity of the marks and general get y 
of the two sets of goods. In our judgment 
there is a distinct likelihood that they w^ uld 
be deceived, and, Speaking for r yself 
I would go further and would ho'd that 
that was the intention of the d^fendant 
in adopting the marks and pietu es which 
he in fact did, Under those cireumstanceg 


(6) (1601) A. C £08; TOL J Ch, 644-8 
17 R. P. 0. 628. ie L. T, 2 
#Pages of [1901) A. Ca] —————————— 
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lt follows that an injunction has to be 
ranted against him. 

The next question is to what extent it 
should apply. The plaintifis put before 
us a claim that they were entitled to the 
exclusive right in Aden to any mark as 
regards piece-goods bearing the picture 
of & Somali horseman and horse or of a 
Somali girl. As I read their plaint, that 
claim is not pleaded there. And having 
regard to the evidence that there had 
already in years past been some sales in 
Aden of other goods with the picture of 
a Somali horseman or a Somali girl, I do 
not think it would be right for us to 
grant the extended form of injunction. 
We were asked to apply Seixo v. Prove- 
zende (T) the headnote of which runs:— 

“No trader can adopt a trade-mark. so 
yesembling that of an other trader, that 
persons purchasing with ordinary caution 
are likely to be misled, though they would 
not be misled if tbey saw the two trade 
marks side by side. Nor can a trader, even 
with 'some claim to the mark or name, 
adopt a trade mark which will cause his 
goods to bear the same name inthe market 
as those of a rival trader." 

There Lord Oranworth points out that 
the correct course is not merely to look 
at the two marks side by side, but to 
gonsider what would be the effect on the 
mind of the ordinery purchaser coming 
to purchase the same goods some little 
time after he had purchased similar goods 
on the market before. And it is also point- 
ed out that there may be cases where 
persons may be entitled absolutely to the 
use of a particular name in the trade that 
no body else is entitled to use. That also 
ia dealt with in the case I have already 
cited of Johnston v. Orr-Ewing (1) where 
it will be noticed at pages 233* and 234* that 
the House of Lords expressly declined to 
frame an injunetion in the wider form in 
whieh it is now asked for here, viz., “from 
employing any mark or words which would 
be calculated to cause any Turkey red yarn 
not dyed by the plaintiffs to be knewn in 
Bombay as Bhe hathior Do hathi yarn," 
and, accordingly, they omitted those words 
from the injunction asked for by the plaint- 
ifs. In the present case we are asked to 

ant an injunction in the terms framed by 
the House of Lords, but adding the very 


(T) (1866) 1 Oh. 192; 12 Jur. (x. s) 215; 14 L. T. 314; 
14 W. R. 357. 
&Pages of (1882) 7 A. Q.—,|Ed.| 
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words whieh the House of Lords on the 
evidence before them réfused to insert. 
In our opinion the proper form of order 
in the present case, having regard to the 
evidence as to there having been some 
user in the past as regards a Somali horse- 
man and Somali girl, would be an injunc- 
tion as framed by the House of Lords, 
Consequently, the injunction will run in 
that form. Then there must be an order 
for the delivery up of the infringing arti- 
cles, and for an inquiry as to the damages 
suffered by the plaintiffs. 

We will, accordingly, report to the learn- 
ed Resident that the appeal from the trial 
Judge ought to be allowed and his order 
set aside, and that an order should be pass- 
ed to the effect I have already mentioned; 
and we would direct therespondent topay 
the costs of the reference to us. The pro- 
per order would be that the defendant pay 
the costs of the suit throughout including 
the costs of thisappeal up to date. Fur- 
ther directions and further costs will be 
reserved to be dealt with by the Aden 
Court. : 

It should be made clear in the order 
that the expression "infringing articles" 
applies only to so much of eaeh piece as 
bears the mark or picture complained of. 
This would involve, I gather, cutting about 
a yard at each end. It does not apply 
to the intervening thirty-eight yards or 
thereabouts of each piece, which has no 
mark on it, 


A. N. A, Answer accordingly. 
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LAHORE HIGH COURT. 
Civin Ravrsron Perrrron No. 726 
oF 1927. 

April 24, 1928, 
Present:—Mr. Justice Jai Lal. 
Firm SINGER SEWING MACHINE 
— PLAINTIFE— PETI IONER 
176TSuS 
Musammat BEGAN AND OTHERB8— 

DzrFENDANTS—HRESPONDEN: 8. 

Provincial Small Cause Courts Act (IX of 1887), 

Sch. II, cl. 15—Hire-purchase contract—Suit for 
return of chattel, whether suit for specific performance 
—Jurisdiction of Small Cause Court. 

A suit for return of a chattel given on hire-purchase 
system is not a suit for specific performance of 
contract within cl. 15 of the Second Schedule to the 
Provincial Small Cause Courts Act and isnot conse- 
quently exempted from the cognizance of a &mall 
Cause Court, . | 
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Petition for revision of an order of the 
Senior Subordinate Judge, Ludhiana, 
dated the 3rd August, 1927, reversing that 
of the Subordinate Judge, Fourth Class, 
Ludhiana, dated the 20th January, 1927. 


Mr. Madan Lal, for the Petitioner. 
Mr. Ram Lal, for the Respondents. 


JUDGMENT.—The plaintiffs, who are 
the petitioners before me, describing them- 
selves as the Firm Singer Sewing Machine 
instituted a suit against the defendants for 
the recovery of Rs. 229 and in the alter- 
native for possession of a Sewing Machine 
alleging that they had given the machine 
on the hire purchase system to Walayat 
Khan predecessor-in-interest of defendants 
Nos. 1 to 4, and that Walayat Khan had 
illegally pawned the machine to defend- 
ant No.6. The suit was partially decreed 
by the trial Judge. The plaintiffs filed an 
appeal against the decree in the Court of 
the Senior Subordinate Judge of Ludhiana, 
who on an objection being raised by the 
respondent has returned the memorandum 
ofappeal to be presented tothe proper 
Court onthe ground that as the plaint 
involved a prayer for the return of the 
Sewing Machine, the suit wasreally for the 
specific performance of a contract and, 
therefore, excepted from the jurisdiction 
of a Small Cause Court under cl. 15 of the 
First Schedule to the Small Cause Courts 
Act and consequently the appeal from the 
‘decree passed in such a suit did not lie 
to the Senior Subordinate Judge. This 
is a petition'by the plaintiffs for revision 
of that order. 

‘It is admitted before me that if it be 
held that the suit was cognizable by a 
Small Cause Court, then the appeal would 
lie to the Senior Subordinate Judge. The 
only question, therefore, is whether this is 
a suit which is excepted from the jurisdic- 
tion of the Small Cause Court by virtue 
of cl. 15 of the Second Schedule of the 
Provincial Small Cause Courts Act. That 
clause excepts from the jurisdiction of the 
Small Cause Courts Act all suits for the 
specific performance or rescision of a con- 
tract. It is contended that as in the plaint 

' a prayer in the alternative is made for 
the return of the Sewing Machine, the suit 
is really for the specific performance of 
the contract. Some authorities of the 

- Chief Court of Oudh were cited by the 

respondent's Counsel in support of the 
view of the learned Senior Snbordinate 
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Judga but with great respact I am not 
prepared to agree with those cases. 

An action for specific performance is 
appropriate only to the enforcement of 
obligations of an executory a3 distinguish- 
ed from an executed contract, For this 
purpose an executory contractis an agree- 
ment which is not intended between the 
parties to be the finalinstrument regulat- 
ing their mutual relations under their 
contract; an executed contract, on the 
contrary,is a contract in which all hag 
been already done to settle finally the re- 
lative positionfof the parties. (Halsbury's 
Laws of England, Vol. 27, para. 3, 
page 3). Laterin the same book instances 
are given of “Kindred but Distinct Re- 
medies”, 7. e., remedies which do not fall 
within the purview of Specific Performance” 
and the opinion is expressed that an action 
for the delivery of a specific chattel, if the 
right to delivery flowed from contract differs 
from an action for specific performance, 
since it is based on anallegation not thata 
contract to delivery has not been performed, 
but that the chattel is the property of the 
plaintiff and is being wrongfully detained 
by the defendant, 

These remarks fully apply to the present 
case which involves the performance of the 
conditions of an executed contract and not 
the enforcement of an executory contract 
and the plaintiffs’ action is for the delivery 
of the Sswing Machine alleged to be the 
property of the plaintiffs which is being 
wrongfully detained by the defendant. 

The prayer in the plaint no doubt in- 
volves the return of a specific article and 
the expression used therein is that by way 
of “specific relief" the return of the Sewing 
Machine be ordered if for some reason a 
decree for theamount claimed, cannot be 
given. The expression “specific relief,” as 
used in the plaint is probably unfortunate, 
but still it is not tantamount toa claim 
for specific performance of the contract, 
The suit, in my opinion, is a suit 
for the ' return of a chattel from 
the bailee thereof on breach of the condi- 
tions on which the bailment took place. 
Įt cannot by way ofstretch of language be 
called to be a suit for the specific perform- 
ance ofa contract as that term is techni- 
eally understood. 

I accept this petition, set aside the order 
of the Senior Subordinate Judge returning 
the memorandum of appeal and remit the 
case to him with the direction to proceed 
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. with the appeal in accordance with law. 
The costs of these proceedings will abide 
the result. 


B Ly Petition accepted. 


MADRAS HIGH COURT. 
Oivi Revision Petition No. 785 or 1927. 
October 20, 1927. 

Present :-—Mr. Justice Srinivasa 
Ayyangar, 

KAVURI SUBBIAH—Petirionar 


versus 
YABURSU BALA TRIPURASUNDARA 
BOYAMMA— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
v. 4—Petition to sue in forma pauperis—Death of 
petitioner—Legal representative, right of, to continue 
proceedings in forma pauperis. 

Where there is only an application for leave 
to sue in forma pauperis, but no suit pending in 
Court and the applicant dies before the leave 
is granted, the right to sue as a pauper can- 
not survive in the legal representative of the deceased 
applicant, inasmuch asthe petition for leave to sue 
in forma pauperis isa personal application based on 
& personal ground. 

alit Mohan Mandal v. Satish Chandra Das (1), 


followed. 
Sivagami Ammal v. Gopalaswami Odayar (2), 


distinguished. 

Petition, under s. 115 of Act V of 1908, 
and s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Masulipatam, dated the 21st February, 1927, 
and made in I. A. No. 1239 of 1926, in O. P. 
No. lU of 1926. 

Mr. P. Panini Rao, for the Petitioner. 

JdUDGNMENT.—The respondent in this 
civil revision petition has not appeared and, 
therefore, on behalf of the petitioner it has 
been argued ex parte. But giving the matter 
such consideration as I have been able to 
give, I have come to the conclusion that the 
_ order of the lower Court was clearly wrong 
and without jurisdiction. The petitioner in 
this Court was 3rd respondent in a petition 
for leave tosue in forma pauperis, Pending 
the disposal of that petition the petitioner 
died and thereupon the respondent in this 
Court applied to the lower Court as the 
motherand legalrepresentativeof the deceas- 
ed petitioner to be brought on the record 
as the legal representative of the deceased 
petitioner and for being allowed further to 
prosecute the petition. I do not see any- 
thing in the petition itself to the effect that 
ghe Was either prepared io sontinue the 
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proceedings paying the rtecessary Court fee 
in respect ofthe petition allowing the same 
being treated as a plaint or anything to 
show that she herself is a pauper. The 
learned Subordinate Judge allowed the 
petitionand directed that the respondentin 
this Court be brought on the record as such 
legal representative. The petition for leave 
to sue in forma pauperis is undoubtedly a 
personal application on a personal ground. 
If there can be anything that can be set 
up or regarded as a cause of action for such 
@ petition, it cannot possibly be conceived 
of ag survivingto the legal representative. 
There is the direct authority of the Calcutta 
High Oourt inthe matter. In Lalit Mohan 
Mandal v. Satish Chandra Das (1) Ghose, O. 
J., and Caspers, J., held that where there is 
only an application for leave to aue in forma 
pauperis, but no suit pending in Court and 
the applicant dies before the leave is grant- 
ed the right to sue as a pauper being a 
personalright cannot survive in the legal 
representativeof the deceased applicant. I 
am in entire agreement with the decision 
in that case. The learned Subordinate Judge 
in the Gourt below seems, for some 
reason to have regarded my decision 
in Sivagami Ammal v. Gopalaswami Odayar 
(2) as an authority for the position that the 
right to continue the application in such 
circumstances survives to the legal re- 
presentative. In that case the petition to sue 
in forma pauperis had been allowed and 
the matter was registered as a suit. It 
was during the pendency of the suit that 
the plaintiff died. In these circumstances 
it clearly followed that in-& proceeding 
which was properly pending as a suit in 
Court if the plaintiff should die, undoubted- 
ly the legal representative may be brought 
on record, I do not see what the principle 
of that decision has todo with the ques- 
tion which came up for consideration before 
the learned Subordinate Judge. There is 
alsoin the case of In re Radhakrishna Iyer . 
(3)a decision by Mr. Justice Jackson direct- 
ly to the effect that there is no right in the 
legal representative of a pauper applicant 
to continue the application itself for being 
allowed to sue in forma pauperis, All that 
the learned Judge in that case stated was 
that there was no objection tothe legal 
representative being brought on the record 

(1) 33 O. 1163; 4 O. L, J. 234. 

(2) 87 Ind. Cas. 372; (1925) M. W. N. 176; 48 M, L. d, 
390; A.I R, 1925 Mad. 765; 22 D. W. 588. 

(3) 88 Ind, Cas, 91; A, I, R, 1926 Mad, 819; 21 L 
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because the legal representative might offer 
to eontinue the proceedings transforming 
it into a suit by payment of the requisite 
Court-fee. Isee no offer or indication in 
the present case of any such sort. I am 
quite conscious that there might be serious 
difficulties about limitation ifa petitionfor 
leave to sue in forma pauperis should not 
be allowed to. be continued by the legal 
representative even on payment of the Court- 
fee, thetheory being that if heis allowed 
to sue in forma pauperis ultimately the 
date of the presentation of the petition 
itself is treated as the date of the presenta- 
tion of the plaint or the institution of the 
suit. If, therefore, the respondent 
had appeared in the case and made any 
such offer I should certainly have been pre- 
pared to consider such an offer and have 
been wiling to afford an opportunity by 
giving time or otherwise to continue the 
proceedingsas a suit. But the respondent 
not having appeared though served and 
there being no offer or indication whatever 
in the petition originally filed by her to 
take any such steps, I must regard the 
present petition that was made to the lower 
Court as one to continue the petition on 
the claim of the right that she is entitled 
to continue such a pauper petition as the 
legal representative of the deceased peti- 
tioner. Agreeing with the decision ofthe 
Calcutta High Oourt in the matter and 
being satisfied that my decision above 
referred to has nothing to do with the matter, 
Iam clearly of the opinion that the order 
of the lower Court was made without 
jurisdiction. I, therefore, set it aside. I 
make uo order as to costa, 


Y. N,V. Order set aside. 


] LAHORE HIGH COURT. 
Civit Reviston Petition No. 214 or 1926. 

April 23, 1928, 

Present:—Mr. Justice Jai Lal. 
DURGA DAS AND oraEgss—PLaAINTIFFS 
: — PETITIONERS 
VETSUS 

NIHAL OHAND AND OTHERS — 


DsFENDANT3—HR8SPONDENTS, 
Valuation of suit—Reversioner's suit for possession 
of land—Buildings erected on land by vendee—Value 
of awit for purposes of jurisdiction and Court-fee, 


DURGA Dad v. NİHAL CHAND, 
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Ina suit for possession of land by a reversioner 
on the death ofthe alienoron the basis of a decree 
for declaration previously obtained, itis the market 
value of the land that determines the jurisdiction of 
the Court, and the amount of Court-fee stamp pay- 
able on the pleint is also to be calculated on the 
same, So far as the buildings are concerned the 
plaintiff is entitled to ignore them leaving it to 
the defendant to remove them or to claim such 
remedy as he may be advised to claim in respect 
thereof. 


Petition for revision of an order of 
the District Judge, Gurdaspur, dated the 
2nd November, 1925, affirming thatof the 
Subordinate Judge, Second Class, Gur- 
daspur, dated the Z3rd January, 1925. 

Mr. Mehr Chand Mahajan, for the Peti- 
tioners. 

Mr. Faqir Chand, for the Respondents. 


dgUDGMENT.— Tbe petitioners obtain- 
ed the usual decree for declaration that 
an alienation of the land in suit would 
not affect their reversionary rights except 
to the extent of Rs, 105 which was held 
to be the consideration for necessity for 
the alienation paid by the alienee. After 
the death of the alienor the present suit 
was instituted for possession of the same 
land. It is described as a suit for re- 
demption on payment of Rs. 105. But, in 
my opinion, the suit should be for pos- 
session of the land on payment of Rs, 105 
by virtue of the decree obtained by the 
plaintiffs. 

It appears that after the decision of the 
first suit the property was sold by the 
then vendee to another person who put 
up rather valuable buildings thereon, The 
present guit was instituted in the Court of 
a Subordinate Judge of the Second Olass, 
but the pleint was returned by the Judge 
on the ground that he had no jurisdic- 
tion to entertain the suit because the 
value of the structure put by the defend- 
ant far exceeded his jurisdiction, the learn- 
ed Judge also directed the plaintifis to 

ay Court fee stamp on the value of the 
pulang constructed by the defendant and 
also of the land. The plaintiffs appealed 
to the District Judge from this order, 
but the learned Judge also agreed with - 
the trial Court. 

in my opinion the view of the Courts 
"below is erroneous, In a suit like the 
present it is tbe market value of the land 
that determines the jurisdiction of the 
Court and the amount of Oourt-fee stamp 
payable on the plaintisalso to be caleu- 
lated onthesame. So far as the buildings 
gre concerned the plaintifla are entitled ig 
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ignore them leaving it to the defendant 
to remove them or to claim such re- 
medy as he may be advised to claim in 
respect thereof. Their claim is for pos- 
session of the land and not of the build- 
ings with the, land. The market value of 
the land is to be determined under the 
provisions of the Indian Oourt Fees Act 
and the Suits Valuation Act having re- 
gard toits nature at the time of the in- 
stitution of the suit irrespective of the 
buildings. The respondents' Counsel con- 
cedes that this is the correct view of the 
matter. . 

I accept this petition, set aside the orders 
of both the Courts below and return the 
case to the trial Court with directions to 
proceed with it in accordance with law 
with due regard to the observations made 
above. The defendant will pay the plaint- 
iffs’ costs in both the Oourts below. I 
leave the parties to bear their own. costs, 1n 
this Court. 


E, L, Petition accepted. 


OUDH CHIEF COURT. 
Bacon» Orvin ArPman No. 366 or 1927. 
» February 23, 1928. . 
Present :—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Raza. 
SHYAM MANOHAR AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
BENI MADHO— PLAINTIFF AND ANOTHER 
à —DEFENDANT— RESPONDENTS. 


Muafidar—Mortgage of muaf | right —Mortgagor 
whether entitled to assert invalidity of mortgage to 


justify eviction of mortgagee. : 
à A andar who has mortgaged his muafi plots 
cannot assert against the mortgagee, whom he has 
evicted, his own want of title, to justify his action in 


jecting the mortgagee. 
e peal against a decree of the Sub- 
Judge, Unao, dated the 23rd August, 1927, 
reversing that of the Munsif, South Unao, 
dated the 7th October, 1926. 

Mr. D. K. Seth, for the Appellants. 

Mr. Radha Krishna, for the Respondents 

JUDGMENT.—The defendants-appel- 
Jants are the representatives-in-interest of 
the original holders of two muafi plote, Nos. 
274 and 285. No. 274is now represented by No. 
308 and No. 285 is now represented by No, 
337, Their predecesscrs-in-interest mort- 
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gaged these two plots with possession to 
the predecessors-in-interest of the plaintiff- 
respondent. It has been found as a fact 
that the mortgagees lost possession after 
the 4th September, 1924. They instituted 
the suit for possession in March, 1926, This 
suit was clearly not time-barred. We need 
not go into any question of acknowledg- 
ment or the like as the suit was brought 
within 12 years. The lower Appellate Court 
has decided in favour of the plaintifi-res- 
pondént and awarded them possession over 
the plots from which he finds that the defend- 
ants-appellants have ejected them. His deci-. 
sion is contested on the ground that the suit 
was barred by limitation and on the ground 
that the transfer by mortgagee of muafi plots 
was void ab initio. We have already deter- 
mined on the first point that the suit is not 
barred by limitation. 

In respect to the second point we know 
of no decision in the Judicial Oommis- 
sioner’s Court of this Court which has ever 
laid the proposition that a muafidar who 
has mortgaged his muafi plots can assert 
against the mortgagee whom, he has ejected, 
his own want of title. The case-here is that 
the mortgagors after ejecting the mortgagees 
are putting forward an alleged defect in the 
title to justify their action. The position is 
animpossible position. It is true that the 
remedy of the superior proprietor remains, 
whatever the muafidar may have chosen to 
do by way of transfer. In this particular 
case the superior proprietors have no re- 
medy in respect of No. 337 as they have 
subsequently admitted that the former mua- 
fidars had under-proprietary rights in the 
same. Butas between the muafidare and 
their mortgagees such, a plea, as is asserted 
by the appellants in this suit cannot beac- 
cepted. The case might be different if the 
Legislature had expressly enacted that in no 
circumstance would a transfer of muafi land 
be recognised, but the Legislature has made 
no enactment of this character in respect to 
muafi land in Oudh. For the above rea- 
sons this appeal fails and is dismissed with 
costs. 


ALN. As Appeal dismissed, 
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LAHORE HIGH COURT. 
URIMINAL Ravistion PETITION No. 1884 
oF 1927, 

May 4, 1928. 

Present :—Mr. Justice Tek Chand. 

KHUDA YAR—PETTIONER 
versus 
EMPEROR—Responpent. 

Restriction of Habitual Offenders Act (V of 1918), 
8. 7—-Proceedings, nature of ~Evidence required for 
action—Changing order of restriction into one for 
security for good behaviour, legality of —Criminal 
Procedure Code (Act V of 1898), s. 110. 

The procedure to be followed in proceedings 
under the Restriction of Habitual Offenders Act is the 
same as that prescribed for action under. s. 110, 
Criminal Procedure Code, and the evidence required 
to justify the passing of an order under both pro- 
visions of the law is ‘also the same. Therefore, it 
is not illegal on the part of a District Magistrate to 
change on appeal an order under the former Act into 
one under s. 110, Oriminal Procedure Code. 


Petition for revision of an order of the 
District Magistrate, Lyallpur, dated the 
24th August, 1927, reversing that of the 
Magistrate, Firat Olass, Lyallpur, dated the 
23th April, 1927, 

Sir Sheikh Abdul Qadir, Kt., for Mr. M, 
Sleem, for the Petitioner, 

Mr, Abdul Rashid, Assistant Legal Re- 
tdembrancer, for the Respondent. 

SUDGMENT.—This order will dis- 

ose of Oriminal Revisions Nos. 1884 and 

885 of 1927. 


The proceedings were started against the 
Petitioners in both cases, on notices being 
issued calling upon them to show cause why 
their movements should not be restricted 
under Act Vof 1918, (Restriction of Habitual 
Offenders Act) The trial Magistrate pass» 
ed orders against the petitioners restricts 
ing their movements to their village for a 
period of eighteen months, 


On appeal the learned District Magistrate 
was of opinion that the petitioners were 
not incorrigible habitual offenders, and that 
in the circumstances disclosed on the re- 
cord the proper order was to bind them 
down under s, 110, Criminal Procedure 
Code. He, accordingly, ordered that if the 
appellants furnished security in Rs. 5,000 
gach, together with two sureties each, to 
be of good behaviour for a period ofeigh- 
teen months fromthe date of the Magis- 
trate's order, the order restricting them 
‘to their village for that period would be 
cancelled. Accordingly the petitioners 
furnished security as directed, and, the 


2l 


WILLIAM EDWARD AKAJÍ v. JUDGES, SUPREME GOURT. 321 


District Magistrate cancelled the order 
restricting them to their village. 

The petitioners have now come up on 
revision to this Court and Bir Abdul 
Qadir on their behalf has contended that 
the District Magistrate had no jurisdiction 
to substitute the order under s. 110 for 
that passed by the trial Magistrate restrict- 
ing them to their village. I am, however, 
of opinion that this contention is devoid 
of allforce. A reference to the provisions 
of Act V of 1918 shows that the procedure 
to be followed in proceedings under that 
Act is the same as that described for action 
under s. 110, Oriminal Procedure Code, 
and that the evidence required to justify 
the passing ofan order under both pro- 
visions’ of the law is also the same. The 
Act. provides for a higher penalty for of- 
fenders who are found to be incorrigible, 
J, therefore, can find no irregularity in 
the procedure adopted by the learned 
District Magistrate norcan I see that he 
has done anything which would indicate 
that auy prejudice was caused to the peti- 
tioners, I, therefore, overrule this objecs 


tion, . 

Sir Abdul Qadir has also attacked the 
findings of the Magistrate on the merita 
and has argued that the evidence does not 
justify the petitioners being put on secu- 
rity. The District Magistrate has, howa 
ever, written a careful judgment and has 
discussed the evidence in detailand 4 sea 
no reason to interfere with hisfnding on tha 
revision side. 

I dismiss both the petitions. 

B. L Petitions dismissed, 


Led 


PRIVY COUNCIL. 
ÁÀPPEiL FROM TAH SUPREME Count Of SIHRBA 
LEONE; 
May 18, 1928, 

Present:—Lord Ohancellor, Lord Buck- 
master and Lord Warrington of Olyfle, 
WILLIAM EDWARD AKAJE 
MACAULEY--APPELLANT 
versus 
Taz JUDGES or Tan SUPREME COURT 

* of SIERRA LEONE AND ANOTHRR— 


RESPONDENTS. 
Legal Practitioner—Barrister whilst holding another 
Barrister's brief, exacting higher fee from client— 


. Professional misconduct. 


When & Barrister hands over his brief to another 
Barrister ata fixed fee, the former does nottheroby 
eatirely go out of tha case, The handing over of 
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second Barrister, so as to make it 
exclusively his own case. He merely holds the brief 
for the first Barrister at the fee agreed upon between 
them, and he would be guilty of most unprofessional 
conduct if he were totake the opportunity, whilst 
“acting” for another, of going behind that Barrister's 
back and extorting a higher fee from the lay client. 


“[p 824, 0011] * ° 


Appeal, by special leave, from a judgment 


'and order of Mr. Justice Purcell, Chief 
Justice of the Colony of Sierra Leone, 
‘dated the 20th of April, 1927. 


Thesole question for determination by 
the Privy Council was whether the learned 
Ohief Justice was right in ordering the 


“mame of the appellant, a Barrister-at-Law, 


to bestruck off the Rollof the Supreme 
Oourt of the Colony of Sierra Leone. 

Mr. Glanfield, for the Appellant. 

Messrs, Cripps, K. C. and Peacock, for the 


' Respondents, 


JUDGMENT. 
Lord Warrington ef Clyffe.— 


‘his is an appeal from an order, dated the 
- 90th April, 1927, of the Ohief Justice of 


the Colony of Sierra Leone, whereby it was 
ordered that the name of 
should be removed from Roll of Barristers 


and Solicitors of the Supreme Court of the: 


- Üolony. 


By enOrderof His Majesty in "Council 
madeon the 20th December, 1927, on the 
petition of the appellant, it was ordered 
tha» the appellant should be granted special 
leave to appeal ii forma pauperis, 

The appellant is a native of the Colony. 
fie was called tothe English Bar by the 
Honourable Society of Lincoln's . Inn on 
the 26th January, 1928. He then returned 
to the Colony and was duly enrolled as a 
Barrister and Solicitor of the Supreme 
Court. In the Oolony the two branches of 


. the profession are united. 


By the Supreme Court Ordinance of 1034, 
it was by s. 97 provided that the Ohief 
Justiee should have power for reasonable 
cause to suspend any Barrister or Solicitor 
from practising within the jurisdiction 
during any specified period or order his 
name to be struck off the Roll of the Court. 
The orderappealed from was made under 
this provision, f s 

Onthe 4th February,1027, the appellant 
was, at the instance of the Acting Attorney- 


‘.General of the Colony, served with a notice 
. of motion and certain affidavitsin support 


thereof, calling upon him to show cause 


- why the Obief Justico should net in the 
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‘the brief is not tantamount to a transfer of the 
case to the 


the appellant - 
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exercise of the power aforesaid, order his 
name to be struck off the Roll of the Court 
or suspend. him from practising within 
the jurisdiction of the said Court upon the 
grounds:— : 

(a) That after having accepted and agreed 
tohold a brief on behalf of the Hon. 
Claude Emile Wright, Barrister-at-Law, to 
represent the defendant in the case of 
Macarthy v. Pa Kaini then pending in the 
Circuit Court atafee of 20 guineas, the 
appellant did onor about the 10th June, 
1926, without any just reason and cause 
receive and obtain from the said Pa Kaini 
a certain large sum: of money to wit, the 
sum of £135 for or in respect of his appear- 
ance on behalf ofthe Hon. Claude Emile 
Wright in the said proceedings, contrary 
to good conscience and honest dealing and 
without the authority of the said the Hon. 


_Olaude Emile Wright. 


(b) That being briefed as aforesaid to 
defend Pa Kaini inthe Circuit Court, the 
appellant did on or about the lst July, 
1928, demand from the said Pa Kainia 
furthersum of £200 for his services in con- 
nection with the appeal tothe Full Oourt 
then pending and did by the said demand 
induce the said Pa Kaini to deliver to him 
an additional sum of £50 without the 
knowledge end authority of the said the 
Hon. Olaude Emile Wright and without 
being authorised by the said the Hon, 
Olaude Emile Wright to appear on his be- 
halfin any appeal from the judgment of 
the Circuit Court, 

The motion was heard by the Ohief 
Justice on the 4th, 5th and 7th April, 1927, 
on evidence, both oral and by affidavit, 
and on the 20th April, 1927, he delivered 
his judgmentand made the order now undef 
appeal. i 

Oertain technical objections to the order 
were raised, both before the learned Chief 
Justice and before the Full Court on an 
application for leave to appeal. These 
objections were overruled and leave ‘ta 
appeal was refused. These objections were 
not pressed before this Board and the 
learned Counsel for the appellant, who cona 
ducted the case with admirable tact and 
discretion, and said all that could be said“ 
on his client's behalf, confined himself to an 
attack upon the order on tho merits. 

The following facts were either admitted: 
or proved to the satisfaction of the Chief 
Justice. Prior to the 8th June, 1926, 
Claude Emile Wright,a leading‘ Barristen 
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‘and Solicitor at Hree Town, and a member 
of the Legislative Oouncil of the Oolony, 
had beeninstructed by the defendant to 
act for him ia the action above-mention- 
ed and had agreed to accept a fee of 30 
guineas forso doing. Mr. Wright had 
received no instructions from Pa Kaini his 
client, except the writ and particulars of 

damage. 

On the 8th June, 1926, Mr. Wright, 
finding that the case was to come on for 

- trial inthe Oireuit Oourt at Moyambaina 

. day or two, and that he would be unable 

.to undertake the defence himself as he 

: had to attend a meeting of the Legislative 

. Council, sent forthe appellant, whom he 
knew as a son of his chief clerk, and asked 
him to hold the brief for him at a fee 
of 20 guineas. These terms were accepted 
by the appellant and he went to Moyamba 
accordingly. 

Mr. Wright, at the same time sent & 
telegram to his client in these terms: 
“Macauley representing me proceeds to 
Moyamba, your cage. Please pay him 
retainer, 30 guineas." The appellant at 
thé hearing admitted haviog seen this 
telegram, but stated that he did not re- 

' member its contonts. 

The appellant contended before the 
Qhief Justice, and repeated this contention 
before this Board, that Mr. Wright had 
transferred the case to him, that it was then 
exclusively his own caso and that the 
relation of Solicitor and client existed 
between himself and Pa Kaini, Mr. Wright 
being no longer concerned in the matter 
at all. 

“As to this point the learned Ohief J ustice 
on the evidence before him arrived at the 
following conclusions of fact :— 

“Tam unable to take the view that Mr. 
Wright ever handed over this case to Mr. 
Macauley in the sense that he entirely went 
out of the caso and Mr. Macauley came 
into it," and again, "It is to my mind clear 
beyond all possible doubt that Mr, Macauley 
with full knowledge of his exact position 

. entered on this transaction on one footing 
only and that was that he went to 
Moyamba to hold Mr. Wright's brief for 
him in the Oireuit Gourt inthe action of 

. Macarthy v. Pa Kaini and agreed to accept 

- 20 guineas for so doing.” 

There was ample evidence to support 

> these findinge and no sufficient reason was 
alleged, for ‘rejecting them, but their 
‘Lordships fe9] it right to add that, having 
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read the evidence, they concur in the find- 
ings. The second of the two findiugs that 
Mr. Macauley entered on the transaction 
with full knowledge of his exact position, 
disposes of his contention before this 
Board that he honestly believed that the 
case was his own, whether it yrere so in fact 
or not, 

Before stating what happened at 
Moyamba, itis right tosay something of the 
nature of the action because the appellant 
has sought to justify his subsequent 
conduct by the suggestion that the case 
was one of great importance and difficulty, 
involving a heavy claim—upwards of £4,000 
—against the defendant and that the fee of 
30 guineas was altogether insufficient. 

The judgment of the Oircuit Judge was 
delivered on the 12th June, the case having 
been opened on the llth June, From thie 
it uppears that the plaintiff was a small 
trader in the defendant's village and sued 
for damages on the allegation that the 
defendant as paramount chief had wrongful- 
ly interfered with his trade by picketing 
the plaintiff's shopand forbidding his people 
to trade with him, The defence was that 
the defendant's conduct was justified by 
the failure of the plaintiff to pay the settlora' 
fees, The Circuit Judge after stating that 
the facts of the case were simple and 
largely not disputed, found that the 
defence was established and gave judgment 
for the defendant. The Judge added a 
comment. on the exaggeration of the claim 
for lossof profit--at the rate of $12 a day, 
exclusive of Sundays—nearly £4,000 per 
annum in respect of asmall general store in 
a village of 15 to 20 houses containing at 
least two other traders. 

The appellant has given several accounts 
of what happened at Moyamba. The main 
difference. between them being on the 
question whether he, the appellant, asked 
for a further fee or whether this waa 
voluntarily offered by the Chief, On thig 
point the learned Ohief Justice said : 

“I entertain no doubt that Mr. Macauley 
sought the interview at_Moyamba and 
demanded 309 guineas. I entirely reject 
his assertion that the offer of a further 
fee came from Pa Kainiand thatso to speak 
this money was almost forced upon him, 


' the evidence to my mind absolutely refutea 


any such version of the matter, " 

Their Lordships accept this finding also, 
but whatever may be the precise circums 
stances, there i8 aa doubt that the ep, 
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pellant required a further fee of 300 guineas 
which, at therequestof the Ohiefand his 
followers, he reduced to £250 of which they 
paid him £105 with a further sum of£30 
for expenses, making together £135, leaving 
£145 still owing in respect of the fee. The 
Ohief was a hative? entirely illiterate and 
unfamiliar with such matters asthose with 
which he was dealing. The appellant has 
. Bought to justify his request for the large 
further fee by the amount of work he says 
be had to do, It only amounts to this 
that, inasmuchas neither Mr. Wright nor 
. himself had received any preliminary 
instructions, he had to ascertain the facts 
of the case on the spot. As appears from 
the judgment of the Cireuit Judge, the 
facts were simple and largely admitted, 
Their Lordships are not impressed by this 
excuse on the part of the appellant. 
. On his return to Fres Town, the appellant 
want to see Mr. Wright and reported the 
result of the case. Mr. Wright then asked 
whether he wanted the balance of his fees as 
Pa Kaini bad sent him (Mr, Wright) 
&90.. The reply was to the effect, that he 
‘did not want. the balance as they had made 
hima very handsome present. The appel- 
lant said nothingto Mr. Wright as to the 
gaso having been made over to him or as 
to- his transactions with the  Ohief in 
reference tothe fee, and in fact Mr. Wright 
new nothing of what had taken place until 
he Heard of the facta through the District 
Oommissioner in August. 

In their Lordships’ opinion, the first 
of the two charges was fully established, 
and itis clear that the appellant made use 
of his pretended position as Solicitor in the 
ease to the exclusion of Mr. Wright to 
obtain from anignorant and unsophisticated 
native the promise of a fee out of all pro- 
portion tothe importance of the case and 
the wori.done by him, and payment on 
account of £105 with the further sum of 
£30 for his expenses at the rateof £5 a 
day for six days. 

As to the second charge, the facts are 
that, on the 5th July, the appellant went 
to Mafengre where Pa Kaini lived and saw 
him sud his nephew, Kapr Massim, and 
demanded a further fee of £200 for con- 
ducting an appeal which he said had been 
commenced, This demand was made on 
the same pretence that the case had been 
transferred to him. On this occasion, the 
Qhief paid him the further sum of £50 
mentioned in the second charge, 
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On the 19th July, theeappellant wrote a 
letter to Pa Kainiin which he demanded a 
further sum of at least £50 on account of 
the promised fee of £200 in respect of the 
appeal. In the course of tbat letter he 
said, “you must realise that I have a great 
deal to do in the matter and I wish to be 
refreshed now and again." As a matter of 
fact, he hadhad no work whatever to do in 
connection with the appeal The further 
£50 was not paid. : 

At some time—but whether before or 
after the date of this letter is not quite 
clear—he was distinctly informed by Mr. 
Wright that he (Mr. Wright) was acting 
in the appeal. It isapparently still pend- 
ing andin it Pa Kaini is represented by 
Mr. Wright. Since the 19th July, as well 
as before that date, the appellant has had 
no work to do in connection with the 
appeal, 

Their Lordships are of opinion that the 
second charge also was fully established 
and that the learned Chief Justice had 
“ reasonable cause ' forthe exercise of the 
power conferred upon him by ol. 57 of the 
Ordinance. 

A strong appeal was made by Counsel 
for a change of the sentence from oneo 
removal from the Roll to one of suspen. 
sion only. 

No doubt, the sentence is a severe onó 


‘as it deprives the appellant of the means 


of livelihood to which he has devoted much 
study and expense, But the learned Chief 
Justice is necessarily more familiar with the 
position of affairs in the Colony than are 
their Lordships. 

In the course of his judgment he makes 
use of the following expressions :— 

“Tt is a startling proposition and one 
which I cannotfor a moment assent to 
that people holding the peculiar views 
which Mr. Macauley apparently does hold 
with regard to the relation or otherwise of 
Solicitor and client should be allowed torun 
loose especially in such ‘an Alsatia ' as the 
Sierra Leone Protectorate without being 
answerable to any authority for their pro- 
fessional conduct.” 

Their Lordehipsappreciate the necessity 
in a country so described of inducing the 
inhabitants to resort to the Courts for the 
settlement of their disputes rather than to 
the possibly more familiar means of per- 
sonal violence. For this purpose it is 
essential that the people should be brought 
to feel the greatesi respect not only for 
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the impartiality and independence of the 
Tribunals, but for the honesty and fairness 
-of those who practise before them. To use 
the Ohief Justice's words, the circum- 
Btances disclose “a disgraceful combination 
-of rapacity and dishonesty” and their Lord- 
ships feel that if they were to recommend 
a mitigation of the sentence in this case, 
they would be dealing a serious blow at the 
authority of the Judge entrusted by law 
with the discipline of the profession in the 


"Colony. 
Their Lordships, however, cannot 
part with the case without comment- 


ing on one part of the judgment of 
the learned Chief Justice. He expressed 
the view thatit ought to be inferred that 
the appellant and Kapr Massim were co- 
operating inobtaining the money in ques- 
tion from Pa Kaini From the evidence 
before their Lordships they do not think 
such an inference should be drawn; enough, 
however, was proved withoutit to justify 
the order. 

For the above reasons their Lordships 
willhumbly advise His Majesty that the 


appeal ought to be dismissed, but, as the. 


appellant appeals in forma pauperis, with- 
out costs, 
K. J. R, Appeal dismissed. 


Solicitors for the Appellant:—Messrs, 
Leader, Plunkett and Leader. 

Solicitors for the Respondents:—Mr, 
Burchells, 


LAHORE HIGH COURT. 
ORIMINAL REVISION Perrrion No, 1982 
oF 1927. 
March 13, 1928. 
Present:—Mr. Justice Addison. 
HANS RAJ—AoousEp—PETITIONER 
4 " versus 
EMPEROR —RszsPoNDENT. 
Punjab Excise Act (I of 1914), s. 61 (2) (b)—Hemp 
growing spontaneously in garden—Owner's liability. 
Where hemp plants were found growing in a 
garden neglected by the owner and open to the 
publie and there was nothing to show that the owner 
of the garden had any hand in their growth ; 
Held, that the ownercould not be held guilty of the 
offence under,s. 61 (2) (b) of the Punjab Excise Act. 
fp. 329, col, 27] 
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Mere neglect in not recognising hemp plants 1f 
one's garden and Having them weeded cut dies not 
amount to cultivating hemp plants within the mean- 


ing of s. 61 (2) (b) of the Punjab Exeise Act. (:Uid? 


Petition for revision of an order of the 
Sessions Judge, Ferczepore, dated the 
14th November, 1927,-modifying that of 
the Magistrate, Firat Class, Ferozepore, 
dated the 31st August, 1927. 

Messrs. Bevan Petman and Bhagat 
Puri, for the Petitioner. 

Mr, Anant Ram Khosla, for the Gaverny 
ment Advocate, for the Respondent. 

JU DGMENT.— One Hans Raj, Banker, 
Mill Owner and Municipal Commissioner 
of Ferozepore, was sent up for trial under 
8. 61 of the Excise Act for having cultivated 
hemp in his garden just outside Ferozo- 
pore Oity. An Excise party went to thid 
garden on the 25th April, 1927, and cut 
some six maunds of hemp which was growe 
ing in different places there. The Magis- 
trate who tried the case framed two charges 
one under s. 61 (2) (b) of the Act for culti- 
vating hemp and one under s. 61 (1) (a) 
of the Act for possession of an excisable 
article, 

As regards cultivation the Magistrate 
said that the quantity was so large that 
it could hardly be coneluded that the hemp 
was of spontaneous growth. Later on he 
said that the hemp plants must have been 
allowed to remain there intentionally, while 
his final conclusion was that they had Been 
cultivated. He next held that the peti- 
tioner, the owner of the garden, had no- 
thing to do with the cultivation and was 
not guilty of an offence under s. 61 (2) (b) 
of the Act. As, however, it was his duty 
to see that his Mali and Beldar did not 
cultivate any objectionable article or clear- 
ed away any objectionable article when it 
grew and as the petitioner had not seen 
to this, he, as owner of the garden must 
be held to be in possession of the growing 
hemp plants and was thus guilty of a 
technical offence under s. 61(1)(a) of the 
Act. For this offence he sentenced him to 
pay a fine of Rs. 300, 

On appeal the Sessions Judge set aside 
the convietion under s. 61 (1) (a) of the 
Act but convicted the petitioner’ under 8. 
61 (2)(b) of the Act for cultivating the 
hemp. The operative part of his judgment 
is as follows:— 

“I reject all the grounds of appeal tend- 
ing todispute cultivation of hemp:in ap- 
pellant's garden. Even if hemp were of 
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spontaneous growth in Ferozepore, its pre- 
servation in such quantities in a garden, 
which,as it grows vegetables, would normal- 
Jy be weeded, amounts to cultivation.” 

The judgment is very brief and does 
not touch tha voluminous evidence on the 
tecord, : 

The garden is about seven ghumaons in 
gizs and from the evidance it is clear that 
it is neglected like the gardens, of most 
Indians. A Mali and some Beldars do lcck 
after it, It is full of trees the fruit of 
which is Jeased out each year. Only in 
pne plot does it appear that vegetables 
were grown, It was watered, but the fruit 
trees required watering. A fruit garden, 
as this is, isnot usually carefully weeded, 
It is clear that the petitioner stays away 
from Ferozepore for long periods both in 
the cold and hot wheather. It is alsoin 
evidence that this garden is open tothe 
publie and the public walk in it. Further, 
the principal places where the hemp was 
growing, are nearone of thetwo entrances. 
It is obvious from this description that ne 
attempt at secrecy was made. 

Further there is very good evidence on 
the record that the hemp plant grows in 
large quantities apparently spontaneously 
in and about Ferozepore Oantonment and 
City. Oertain photographs of growing 
hemp plants have been put in. Photo- 
graph D. O. taken near the Oantonment 
Railway Station shows a growth of hemp 
plants which would lead any person look- 
ing at it to think that these plants were 
cultivated though they are growing on 
waste land. Other two photographs show 
very fine hemp plants growing in the 
middle of vegetable fields, Captain G. 8. 
Gill, I. M. S, has stated that be saw 50 
or 60 such plants in the garden of the 
bangelow of the Deputy Commissioner two 
years ago. This gentleman was brought 
up in Ferozepore and has deposed that 
he used to go to the petitioner’s garden 
‘when he was a boy some 15 years ago, 
He recollects that at that time the garden 
in questiton had much hemp growing in 
it. In these circumstances it appears to 
me a legitimate conclusion that the hemp 
found in the petitioner's garden by the 
Excise party was of spontsneous growth. 
It was growing in a neglected garden 
open to the public and has always grown 
there. It may be that during the water- 
ing of the fruit trees or the small vege- 
table plot some water benefited these hemp 
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plants which sowed themselves from year 
to year, but I do not think that that 
amounts to cultivation. The raid took 
place on the 25th April last and when a 
Magistrate went there on the 10th of June 
he found the plente again beginning to 
grow, | 

I am in entire agreement with the 
Magistrate that even if the Maliand Bel- 
davs had cultivated these planta, there waa 
nothing.to show that tbe petitioner had 
any hend in this. When tbe Excise party 
went to his garden he atonce told them 
that there could be nothing wrong as he 
had seen plants of a similar nature grow- 
ing in many other places and gardens. 
He offered to take the Excise party to 
these places but they declined to go. This 
conduct of his tends to show his innos 
cence and not his guilt. In my judg- 
ment, therefore, it must be held that the 
plante in question grew spontaneously and 
that in any case the petitioner had nothing 
to do with their eultivation. It may be the 
ease that he was negligent in not re- 
cognising these plants and having them 
weeded out of his garden, but that would. 
not make him guilty of the offence of cul- 
tivating them. f f 

I accept his petition and set aside his 
conviction and sentence. The fine, if paid, 
will be refunded. 


RL Conviction set aside, 


— 


CALCUTTA HIGH COURT. 
OBIMINAL Revreton No. 1044 or 1927, 
December 20, 1927. " 
Present:—Myr. Justice Mukerji. 
INDRA MOHAN ROY—Peritionge 
versus 
EMPEROR—RESPONDENT. 
Motor Vehicles Act (VIII of 1914), ss. 6, 16— 
Owner leaving bus in charge of licensed driver— 
Bus driven by unlicensed person during owner's 
absence—Liability of owner—‘Allow’ a person to 
drive, meaning of—Criminal Law—Master’s liability 
For act: ervant, ; 
Tooter the owner of a bus canbe said to have 
‘allowed’ any person who is not licensed, to drive 
it, within the meaning of 3. 6 of the Motor Vehicles 
‘Act, isa question of fact depending on the facts of 
each case. [p. 328, coL 1] ] 
A servant has no implied authority to engage a 

stranger to do work on behalf of his master, so as to 
render the master liable for the strangers acts or 
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nulis except perhaps ina case of necessity, which 

et comprises only some well-known exceptional 
: . [p. 328, col, 2, . 
othe a ofa tds left for home leaving the bus 
incharge of his licensed driver. The bus was driven 
during his absence, without his knowledge an 
put his consent, express or implied, b 
was not a licensed driver : ; 

. Held, that the owner could no 
allowed the unlicensed person +t 
could not be convicted unde 
Vehicles Act, [ibid.] 
Thornton v dm 
g 7 (2) and 
mented upon. | 

Held, further, that the owner could not be held 
responsible for the act of his licensed driver inas- 
much as, even if the latter had allowed an unlicensed 
man to drive the bus,he could not be held to have 
acted in the scope of his employment. [ibid.] 
on Gr n. M MOS Coogan v. Dublin Motor 
0. (6), Ricketts v. Tillin (7 ; ; 
Bhard (8), referred to, Ltd.(T) and Richard v 


be said to have 
drive the bus and 
a 6 of the Motor 


7 (D, Baidya Nath Bose v. 
araj Lall v. Hmperor (3), com- 













Criminal revision against an order of the 
Sessions J udge, Dacea, dated the 25th August, 
1927, affirming that of the Deputy Magistrate, 
Dacca, dated the 39th July, 1927, 


Babus Mahendra Kumar Ghose and Suresh 
Chandra Talugdar, for the Petitioner, 


JUDGMENT.—The petitioner is the 
owner of a motor bus which was on a 
certain day driven by & person who had 
no license to drive. The petitioner has 
thereupon been convicted unde s. 16 of 
the Motor Vehicles Act (VIII of 1914) and 
sentenced to pay a fine of Rs. 15 and an 
order has been made under s. 18 of the Act 
cancelling his license for a period of six 
months. This Rule is directed against 
the said conviction, sentenee and order. 

. The petitioner'sdefence wasthat seven or 
eight days before the date of the occurrence 
he had left for home leaving the bus in 
charge of his licensed driverandthat he was 
not liable if any unlicensed person drove the 
busduring his absence and without his 
knowledge. There was a further defence 
that the licensed driver was on the bus 
but it has been disbelieved. The licensed 
driver Krishna was examined as a Court 
witness. He said that onthe day in ques- 
tion he went away to take his meals asking 
one Shyam Lal Das to act as driver but 
às a matter of fact one Nalini who had 
no license had drivenit. He said further 
that the petitioner had gone home some 
days before the date of the occurrence. 
He also said that Nalini was the manager of 
the bus and used to accompany him on 
the bus. There is a further statement in the 
eross-examination of this witness by the 
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these words: "Thé 
Nalini and not of 















itness meantto deny the allegation 
of the petitioner that he had left for home 
leavingthebusineharge of the witness; but as 
the Magistrate has uot stajed anything 
about this matter in his judgment I think 
it is fair to proceed onthe supposition that 
this allegation ofthe petitioner has not been 
disproved. Inthat view the question that 
arises is whether the petitioner is punish- 
able for the fact thatthe bus was driven, 
though without his knowledge and with» 
out his consent, express or implied, by A 
person who is not a licensed driver. 

The conviction of the petitioner is found- 
edon the liability of the owner arising 
under s, 6 of the Act. The relevant portion 
ofthe section runs thus “No owner shall 
allow any person who is not (80) licensed to 
drive it." The Magistrate has purported 
to follow the decisions in the cases of 
Thornton v. Emperor (1) and Baidya Nath 
Bose v. Emperor (2) to which he has ree 
ferred in his judgment, and on the authority 
of those decisions has held that the peti- 
tioner should have seen that the bus wag 
not driven by any man other than a licensed 
driver. He has further remarked that even 
upon the decision in the case of Varaj Lall 
v. Emperor (3) the petitioner is liable as the 
driving of the car by any man other than g 
licensed driveris expressly prohibited by tha 
Act, because on the principle of that decision 
the petitioner as master of Krishna is liable 
for the criminal act of Krishna in allowing 
Nalini to drive the bus. 

Now the penal clause upon which the 
conviction in Thornton v. Emperor (1) was 
founded was r. 4 of the Rules framed under 
the Bengal Motorand Cycle Act III of 
1903 which was worded thus: “No per- 
sonshall drive or have charge of or cause 
or permit to be used any motorcar, motor 
cycle or trailer which does not in all 
respects conform to these rules,or which 
is so driven or used as to contravene any 
of these rules.” The rule contravened in 
that case was r. 20 which purported to 
forbid the reckless or negligent driving of a, 
motor car. It was held that once the per- 
mission, express or implied, to use a car wag 

(1) 9 Ind. Oas. 480; 38 O. 415; 13 C, L. J. 935; 150 
W. N. 390; 12 Cr. L, J. 89. : 

(2) 42 Ind. Cas. 601; 45 O. 430; 26 0. L. J, 37; 22g 
W.N. 72; 18 Cr. L. J, 985. . 


82 Ind. Cas. 137; 51 O. 948; 28 O. W, 


N. 854: 
1. & 1924 Gal. 985; 28 Qr. L, Ja 1209. 854; A, 









af 


given the owner - 
any misuse of the car wh 
sion laste and that a general iD) 
the chauffeur never to drive the car be} 
the regulation speed is not sufficient to 
get rid of tbe owner's reeponsibility. 
These rules, 4 end 20, were for all practical 
purposes same as rr. 8 and 19 framed 
under the Act of 1914 under which arose 
the case of Baidya Nath Bose v. Em- 
peror (2). In that cese it was eaid that the 
Janguage of r. 3 could not be seid to 
be very happy and that the construc- 
tion ofthe rule was not free from doubt 
but the decision in Thornton's case (1)was 
binding. The view taken in Thornton's 
cuse (1) has been dissented from in the case 
of Varaj Lall v. Emperor (3)which was a 
ease under r. 3 and r. 16 framed under 
the Act of 1914. It has been saidin that 
case that "Where a particular intent or state 
of mind is not of the essence of an offence, 
a master can be made criminally liable for 
his servant's acte if an act is expressly pro- 
hibited but not otherwise and that he can- 
not be so made liable if the act provides for 
liability forpermitting andcausing a certain 
thing unless itcan be shown that the act was 
done with the masters knowledge and 
assent, express or implied." These deci- 
sions may be helpful in interpreting r. 4 
or r. 3 referred to above and to which they 
relate, in which the wordsare “No person 
shalleause or permit to be used any motor 
vehicle” etc., words which make it neces- 
sary to determine whether the word person 
js meant to include an absentee owner, The 
decisions properly viewed merely purport to 
lay down rules of interpretation to befollow- 
ed in such and similar cases. In my judg- 
ment they are of little assistance in constru- 
ing the words ofs. 6 of the Act to which 
I have already referred and which define 
the liability of the owner who is made 
liable for allowing a person not to drive the 
vehicle. 
4 The real question is whether in the 
circumstances that have happened in the 
present case the petitioner can be said to 
have allowed Nalini to drive the bus. It 
is a question of fact whether he did so or 
not and toanswer this question it will have 
to be considered, firstly, whether he did so 
himself, and, secondly, whetheritKrishna did 
so, Krisbna's act may be imputed to him 
under any general principle of law relating 
to master and servant. 

As regards the first of these two questions 


ction to 
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it cannot be said that there is a i 
either direct or circumeténtia] ea 
my consent, express or implied, can ba held 
o ave been established or to be capable 
i deduced. As far as can be made out 
en established even that tha 
any knowledge that such a 
likely to happen, 
eee ore question there ig 


abundant authority p oposition that 
a servant bas no implied authority to esie 
a stranger to do work on bebalf of his 
matter, so aa to render the master liable for 
the stranger'sactsor defaults exceptperheps 
in a case of necessity, which term ccme 
prises only some well-known exceptional 
cases: Gwilliam v. Twist (4), Harris v. Fiat 
Motors (5) (both of which were cages in 
which the driver left the control of the car 
allowing it to be driven by w stranger), 
Similarly, where a driver, contrary toin- 
structions, allowed a third person to drive 
who knocked down a passerby it was held 
that the owner was not liable as the driver 
had acted outside the scope of his authority: 
Coogan v. Dublin Motor Co., (6). But the 
owner's liability may arise if the driver 
retains control of the car and allows a 
stranger to drive negligently: [Ricketts v. 
Tilling, Ltd., (T), Richard v. Shard (8)]. If 
these genegal principles are applied tothe 
present ca%, the petitioner can hardly be 
said to be responsible for the act of Krishna 
for Krishna, even if he had allowed Nalini 
to drive the bus, had clearly acted cutaide 
the scope of his authority in doing so. 
Onno conceivable principle then, in my 
judgment, can the petitioner be said to 
have allowed Nalini to drive the bus 
and consequently his conviction and sen- 
tence and the order of cancellation of his 
license against which the Ruleis directed 
must be set aside and the fine, if paid, should 
be refunded. The Ruleis made absolute. 


Rule made absolute, 








A.N. A. 


(4) (1895) 2 Q, B. 84; 64 L. J. Q. B. 474; 14 R. 461; 
72 L. T. 579; 43 W. R. 566; 59 J. P. 484. : 
(5) (1907) 23 T. L. R. 504. 
t 9 Ir. L. T. 524. 
(1915) 1 K. B. 644; 84 L. J. K. B. 342; 112 L. T, 
137; 31 T. L. R. 17. 
(8) 1914) 31 T. L. R. 24. 
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‘LAHORE HIGH COURT. . 
ORrIMINAL APPEAL No. 239 or 1928. 
May 11, 1928. 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr, Justice Coldstream, 
SULLAEL— AcCUSED—ÀPPELLANT 
versus 
EMPEROR— RESPONDENT. 

Criminal trial—Moral conviction as to guilt of 
accused—Conviction of accused, legality of—Criminal 
Procedure Code (Act V of 1898), s. 164— Confession 
recorded without complying with precautions, admis- 
sibility of. 

. Moral conviction can never be & substitute for 
legal proof and cannot furnish a safe basis for the 
conviction of an accused person, [p. 330, col. 2.) 

The precautions embodied in s. 164, Oriminal 
Procedure Code, for recording the confession of an 
accused are mandatory and cannot be evaded by 
tricks, A confession recorded without complying 
with the said precautions must be ruled out as in- 
* admissible, [p. 330, cols. 1 & 2.] 

Criminal appeal from an order of the 
Sessions Judge, Shahpur at Sargodha, dated 
the 8rd February, 1928. 

Mr, Mukand Lal Puri, for the Appellant, 
. Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent, 

JUDGMENT, 

ShadiLal, C. J.—The appellant Sullah, 
an Ahir of Chak No. 452 in the District 
of Jhang, has been found guilty ‘of the 
murder of one Salehon, an Ahir of the 
same Ohak : and hasbeen sentenced, under 
B. 302 of the Indian Penal Code, to suffer 
the penalty of death. 

The story forthe prosecution is briefly 
to the following effect :— 


The deceased’s cousin Luqman, was sus- 
pected of having contracted a liaison with 
Musammat Bakhan, the wife of the prisoner 
Sullah. This illicit intimacy was resented 
not only by the husband but also by his 
cousin Mudai. On the morning of the 21st 
of October, 1927, Mudai and Sullah were 
working in their fields when they saw 
Luqman going toJhang. They then decid- 
ed to take their revenge on Luqman 
when he returned from Jhang, and they 
accordingly concealed themselves behind 
some bushes. In the afternoon Luqman 
was seen coming back from Jhang, riding 
a mare, with his cousin Salehon sitting 
behind him. Thereupon, Sullah and Mudai 
emerged from their place of concealment 
and attacked Luqman and Salehon, Luqman 
received a blow with a dang on his fore- 
head but he galloped off and managed to 
make good his escape. His cousin, Salehon, 
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however, fell down end was done lo death, 
by the prisoner and Mudai, Luqman, 
after reaching his village, proceeded to the 
Polico Station at Mochiwala, three milea 
away, and lodged à report in which ha 
charged six persons with having participate 
ed in the assault and declared that they 
were all armed with angs. : 

]t is to be observed that the evidence 
given by Luqman in Court materially 
differs from the story related by him at the 
Police Station, and we do not think 
that his testimony can be accepted at its 
face value. Mudai, who was one of tha 
assailants, has turned King's evidence and 
appeared asa witness for the prosecution, 
In his statement before the Committing 
Magistrate he implicated hiscousin Sullah 
but resiled from that statement before the 
Sessions Judge and explained that the ver- 
sion given by him tothe Magistrate wag 
the'result of tutoring received by him from 
the Deputy Superintendent of Police. 

On the morning ofthe 24th of October 
1927, the prisoner conducted the investigate 
ing party to his cotton fieldfrom which he 
recovered a dang and a hatchet. Tha 
hatchet was, on serological examination 
found to be stained with human blood. 
There is also the evidence of a boy 
Ghulam Muhammad, aged thirteen to the 
effect that on the evening of the 21st of 
October, 1927, he hed seen two persong 
washing the hatchet ata water pool close 
to the scene of the occurrence, and,on the 
26th of October, 1927, when a parade in 
the Jail was held, he identified the prisoner 
and the approver out ofa group of fifteen 
or sixteen persons as the men whom he 
had seen washing the hatchet on the 
evening in question. The witness, how- 
ever, admitted in his statement before the 
Committing Magistrate that the Police had 
told him the identification-marks of both 
the persons before he was required to 
identify them in Jail In view of this 
admission the evidence of the boy does 
not deserve any serious consideration, 

Our attention has also been invited to 
the evidence of the Head Constable Nur 
Mubammad, who claims to be an expert 
tracker. He visited the scene of*the occurren- 
ee on the 22nd of October, 1927, and observ- 
ed the foot-prints of three persons. He 
admits that he did not cover these foot- 
prints, and yet, on the following day, when 
he saw the tracks of seven persons, inelud- 
ing the prisoner aod the approver who 
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had beenssked to walk in his absence, he 
deleared that the foot-prints of the ap- 
prover and the accused tallied with those 
found on the spot. Upon the record as it 
stands, we are unable to test the veracity 
of this witness; and it would be unsafe to 
Bocept this ipse dixit without corroboration 
that the tracks €ound. on the spot were those 
of the prisoner and his cousin Mudai, 
' Lastly, we have the confessional state- 
ment made by the prisoner before the 
Gommitting Magistrate. It appears, that, 
on the 27th of October, 1927, when the 
Polies investigation had not yet conclud- 
ed, an incomplete challan was placed be- 
fore the Magistrate, and after recording the 
evidence of three witnesses, namely the 
boy, Ghulam Muhammad, Sardar Bakhsh 
Ps deposed to the recovery of the hatchet 
rom the prisoner's field), and the approver 
Mudai,the Magistrate examined the prison- 
er under s. 342 ofthe Criminal Procedure 
Code. In that statement the accused admitt- 
ed his participation in the assault, but when 
he was examined again by the Oommitt- 
ing Magistrate on the 17th of December, 
1927, he denied having committed the 
murder, and in his written statement filed 
two days afterwards he attributed his first 
statement to a promise of pardon made 
by the Police and also to the ill-treatment 
to which he was subjected by the investi- 
aling officer. The Police produced the 
incomplete challan evidently with the object 
of getting theconfession recorded by the 
Committing Magistrate, and thereby avoid- 
ing the mandatory provisions of s. 164 of 
the Oriminal Procedure Code relating to 
the recording of a confession by a Magis- 
trate, As the Police had not completed 
. their investigation, they should have adopt- 
ad the straightforward course of produc- 
ing the accused before a Magistrate and 
asked him to record the confession under 
s. 164 after observing the precautions pre- 
scribed by that section. Sub-s. (3) of s, 164 
lays down in clear terms that a Magistrate 
shall, before recording a confession, explain 
to the person making’ it that he is not 
bound to make a confession, and that ifhe 
does so, it may be used as evidence against 
him; and that no Magistrate shall record 
‘any such confession unless upon question-* 
ing the person making it, he has reason 
to believe that if was made voluntarily. 
Now. if these precautions had been observed 
the prisoner might have explained to the 
Magistrate that be was making the con- 
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fession, not voluntarily, but under the 
pressure of the Police orein pursuance of 
a promise of pardon made by them. We 
must deprecate thisattempt made by the 
Folica to get over the mandatory provisions 
ofthe law contained in s. 164 of the 
Criminal Proeedure Code; and we exclude 
the alleged confession from consideration. 

Coming now to the remaining material 
on the record, we find that the approver 
has »etracted the statement made by 
him before the Committing Magistrate and 
that his evidence before the Sessions Judga 
does not, in any way, implicate theprisoner. 
As regards the evidence of Luqman, it is 
sufficient tosay that it differs in material 
particulars from the report which he dictate 
ed at the Police Station shortly after the 
murder and also from the story related by 
the approver before the Magistrate. Itia | 
true that the prisoner produced from his: 
field a hatchet, on which human blood was 
found by the Imperial Serologist ; but this 
discovery, coupled with the unsatisfactory 
evidence of Luqman, cannot be regarded 
as a certain foundation which can support 
the conviction for murder. 

We may have a moral conviction that 
Sullah participated in the fatal assault on 
Salehon, but moral conviction can never 
bea substitute for legal proof. The 
evidence produced against the prisoner 
appears to be tainted and cannot sustain the 
conviction. 

Upon an examination of the entire 
material before us I have reached the 
conclusion that the guilt has not been 
brought home to the accused. I would 
accordingly accept the appeal, and, setting 
aside the conviction and the sentence, 
direct that he be released forthwith. 

Coldstream, J.—I agree. 

R. X. Conviction set aside, ` 





LAHORE HIGH. COURT. 
ORIMINAL Revision Petition No, 2102 
oF 1927. 
April 20, 1928, 
Present :—Mr. Justice Addison. 
UDE SINGH AND oTaERS— PETITIONERS 
versus 


MOHAMMADA —RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss, 188, 


110 T, C, 1938 
187, 188, 190-A—Ordev preventing obstruction to publig 
way-- Denial of public pay by respondent—Procedure 
erHvidence—iitay of proceedings. 

When an: order is made under s 133, Criminal 
Procedure Code, for the purpase of preventing ob- 
struction to the public in the nse of a way the 
Magistrate shall question the respondent as to whe- 
ther he denies the existence of any public right in 
respect of the way. Ifthe respondent does so the 
Magistrate shall before proceeding under s. 137 or 
8.138, Oriminal Procedure Code, inquire into the 
matter. Ifin such enquiry the Magistrate finds that 
there is any reliable evidence in support of such 
denial ha shall stay the proceedings until tha 
Matter of existence of such right has been decided 
by a competent Civil Court. But if he decides 
that there is no such evidence he shall proceed as 
laid down ins. 187 or 138 as the case may require, 


Patition for revision of anorder of the 
Sessions Judge, Ludhians, dated the 19th 
December 1927, affirming that of the Ma- 
gistrate, First Class, Ludhiana, dated the 
39th July, 1927. 

Mr. Fakir Chand, for the Petitioner, 

Mr. Jagan Nath, for the Respondent. 

JUDGMEN'T,—One Mohammada ap» 
plied to a Magistrate, First Olass, under s. 
133, Criminal Procedure Code, that the 
petitioners in this Court should be directed 
to remove the obstruction erected by them 
ina public way or show cause why this 
should not be done. The petition was re- 
ferred to the Naib-Tahsildar for report, on 
receipt of which the Magistrate on the 3rd 
October, 1926, issued notice to the peti- 
tionere to remove the obstruction or to show 
cause, When the petitioners appeared, cer- 
tain witnesses on behalf of Mohammada 
were examined but only one on behalf of 
the petitioners Thereafter on the 19th July, 
1927, the Magistrate by order directed the 
petitioners to clear away the obstruction from 
the public way within ten days, Against 
this order a revision petition was preferred 
in the Court of the Sessions Judge. The 
learned Sessions Judge was of opinion that 

 &properopportunity had not been given 
to the present petitioners to present their 
case and he directed the Magistrate that 
the petitioners should be given an oppor- 
tunity to produce their evidence, document- 
ary and oral, in support of their allegtions 
and that thereafter the record of the case 
should be sent baek to his Court for dis- 
posal. Accordingly, the present petitioners 
examined certain witnesses and proved cer- 
tain documents before the Magistrate who 
returned the record to the Sessions Judge. 
On receipt of the record the learned Ses- 
sions Judge, without considering the evi- 
dence which he had ordered to be recorded 
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as the petitioners had tot been given an 
opportunity to produce it, dismissed tbe re- 
vision petition apparently onthe ground that 
the matter had finallyto go to a Civil Court 
and it did not much matter which of the 
parties had to institute the suit. The peti- 
tiouers have now applied to thia Court on 
the revision side, ° . 


It is not disputed before ma that this casa 
has not been properly heard by the Magis- 
trate. Both he and the learned Segsiong 
Judge seem to have neglected entirely the 
provisions of the new s, 139-A, Criminal 
Procedure Code, which enacts that when 
an order is made under s, 133 for the pur- 
pose of preventing obstruction to the 
public in the use of a way the Magistrate 
shall question the respondent as to whether 
he denies the existence of any publie right 
in respect of the way. If the respondent 
does so the Magistrate shall before pro~ 
ceeding under s, 137 or under s, 138, Cri- 
minal Procedure Oode, enquire into the 


‘matter, It is further enacted that if in 


such enquiry the Magistrate finds that there 
is any reliable evidence in support of such 
denial heshall stay the proceedings until 
the matter of the existence of such right hag 
been decided by a competent Civil Court 
whileifhe finds that there is no such evi. 
dence he shall proceed as laid down in s, 
137 or 138, as the case may require, In the 
present case nothing like this was done, 
The Magistrate proceeded entirely under 
8.137 and decided the case without ‘first 
coming to a finding under s. 139- A whether ` 
there was any reliable evidence in support 
of such denial. Where there is any reliable 
evidence the Magistrate must stay proceed- 
ings. If he finds, however, thatthere is no 
such evidence he can then proceed under g, 
‘137, Imight notein this connection that 
it isnot the duty of the Magistrate to come 
to a finding whether the evidence is in his 
opinion sufficient to support the case of the | 
respondents, that is, the present petitioner 
before me, all he has to see is whether there 
is any religble evidence in support of the 
denial of any publie right in respect of the 
way. Ifthereis, the Magistrate must stay 
his hands till the other side has gone toa 
Civil Court. > $ 

With these remarks I accept this petition, 
set aside the orders of the Oourts below 
and direct the Magistrate to proceed as laid 
down in 8. 139-A, Criminal Procedure Code, 
and as explained above, The evidenea 
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already recorded before the Magistrate and 

by order ofthe Sessions Judge can stand 

but additional evidence can be produced. 
R, L, Petition allowed, 


PATNA HIGH COURT. 
OR1MINAL Raeviston No. 42 oF 1927. 
February 11, 1927. 
Present:—Mr. Justice Kulwant Sahay. 
RAMDAYAL MAHTO—PRTITIONER 
versus 
EMPEHROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 41?—Cheating— 
Execution of mortgage concealing previous fardi sale, 
whether amounts to cheating. 

A executed a mortgage to B representing that 
there was no prior encumbrance or dispute as to 
title. It was subsequently discovered that A had 
executed a farzi deed of sale im respect of the pro- 
perty in favour of another before executing the 
mortgage. A was charged with the offence of cheat- 


ing: 
Held, that inasmuch as it was admitted by the com- 
lainant that the deed of sale was farzi, A could not 
e convicted of cheating. 
Application against an order of the Ses- 


sions Judge, Patna, dated the 22nd Decem- 
ber, 1926, dismissing an appeal against 
an order of the Honorary Magistrate First 
Olass, Patna ‘City, dated the 9th October, 
1926. 

Mr. Ganesh Sharma, for the Petitioner. 

Sir Sulian Ahmad, Government Advocate, 
for the Crown. 

JUDGMENT.—The petitioner was 
charged with an offence under s. 420 of 
the Indian Penal Code onthe allegation 
that he had cheated one Dharam Das and 
had thereby dishonestly induced him to 
deliver a sum of Rs, 184 to the petitioner 
in cash. He was tried along with one 
Raghuber who was the brother of the peti- 
tioner and who was charged with the offence 
of abetment of the offence under s. 420, 
Indian Penal Code. The petitioner was 
convicted under s. 417 of the Indian Penal 
Code and sentenced to pay a, fine of 
Ra. 500; Raghuber wasacquitted. Onappeal 
the conviction and sentence of the peti- 
tioner have been affirmed by the learned 
Sessions Judge. l 

The facts of the case are shortly these. 
Onthe 14th of October, 1925, a mortgage 
bond was written out purporting to be a 
bond by the petitioner Ramdayal to 
Dharam Das fora sum of Rs. 1,000 on the 
mortgage of certain properties. This mort- 
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gage bond wasexecuted by the petitioner 
on the 2lst of October, 1925, and was duly’ 
registered. lt appears, however, that on . 
the 20th of April,1925, the petitioner had 
executed a deed of sale in respect of the 
property mortgaged to Dharam Das in 
favour of his nephew Chulhan Mahto, who 
was a minor, Theesse of the complainant 
Dharam Das was that he wag not aware of tho 
execution of this deed of sale and that he 
took the mortgage on the assurance of the 
petitioner that the property was free from 
encumbrance and that there was no defect 
or dispute as regards title. The come 
plainant lodged a complaint on the 8th 
of July, 1926. In his petition of complaint 
the complainant stated thaf on or about 
the 4th of July, 1926, he received an inv 
formation that the accused No. 1, who is 
the petitioner in the present case, in col- 
lusion with the accused No. 2, had already 
executed a farzi sale-deed in favour of 
Ohulhan Mahto, the minor son of accused 
No. 2, in respect of the same property 
which was covered by the morgage-bond; 
that the accused dishonestly concealed 
this fact from the complainant; and that, 
had thia fact been disclosed to him, the 
complainant would on no account have 
advanced the money and would not have re» 
frained from bringing a suit against accused 
No. 1 for recovery of hisdues under bahi 
khata accounts. The case of the complainant, 
therefore, was that the petitioner had exes 
cuted & farzi deed of sale in favour of 
Ohulhan prior to the execution of tho 
mortgage and that the execution of those 
jarzi deeds of sale had been concealed from 
him. In his evidence in Court the complain- 
ant admitted that the petitioner was really 
jn possession of the mortgaged property 
and that the deed of sale of the 20th of 
April, 1925, inthe name of Ohulhan Mahto 
was reallya farzi deed. Now if that is 
so, itis difficult to conceive how an offence 
of cheating has been made out and how the 
petitioner can be convicted under s.417 of 
the Indian Penal Code, 

The learned Government Advocate argues 
that the cheating consisted in the repre- 
sentation that the property mortgaged was 
free from encumbrance and also free from 
any defect or disputeas regards title. It has 
not been shown that the property mortgaged 
was not free from encumbrance or dispute 
as regards title. It is the common case 
of the complainant as well as of the accused 
that the deed of sale to Ohulhan Mahto 
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was a farzi transaction, that is to say, the 
property is clearly free from any encum- 
brance created by the deed of sale. The 
learned Government Advocate contends 
that although the complainant as well as 
the accused both admit that the deed in 
favour of Chulhan is a farzi deed, such 
‘Statement will not be binding upon Ohul- 
han, and Chulhan may in future claim title 
by virtue of the deed of sale. No doubt, 
there is a possibility of a claim being made 
by Chulhan, but surely the petitioner cannot 
beconvicted of cheating on amere possibility 
of a dispute, being raised as regards title to 
the property in dispute. 

Having regard to the facts found and 
tothe facts established in the present case, 
it is clear that there has been no cheating 
in the present case, and that the conviction 
of the petitioner under s. 417, Indian Penal 
Code, cannot stand. The conviction must, 
therefore, be set aside and the fine if paid 
by the petitioner, will be refunded. 

AN. A, Conviction quashed. 


LAHORE HIGH COURT. 
Oriminat Revision PETITION No, 472 
or 1928. 

May 18, 1928. 
Present:—Mr. Justice Zafar Ali. 
Musammat ALLAH DI AND ANOTHER— 
AccosED—PRTITIONERS 
versus 


EMPEROR-—RESPONDENT. 

Penal Code (Act XLV of 1860) s. 494—‘Void', 
meaning of —‘Void’ and ‘invalid’ marriages, distinc: 
tion between. 

The word ‘void’ in 8. 491, Penal Code, is not used 
in the technical sense in which it is used in the 
Muhammadan Law. The Penal Code makes no dis- 
tinction between a void and-an invalid marriage 
and the term void used therein covers marriages of 
both classes, 


Petition for revision of an order of the 
Bessions Judge, Karnal, dated ‘the 8rd 
December, 1927, affirming that of the 
Honorary Magistrate, First Clase, Karnal, 
dated the 31st August, 1927. 

Mr. Muhammad Amin Khan, 
Petitioners. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

SUDGMENT.—The learned Counsel 
for the petitioners does not now contest 
the finding that Abdul Ghatur petitioner 


for the 
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knew of the former marriage of the woman 
married by him, But he pcints out that 
the Mubammadan Law makes a distinction 
between a void and invalid marriage and 
argues that the marriage with a woman, 
who is the wife of another man being in- 
valid and not void -aecording to the 
Muhammadan Law, the petitioner Abdul 
Ghafur, who married such à woman, could 
not be said to have committed on offence 
unders. 494 read with 8.109 of the Indian 
Penal Code, There isno force in this argu- 
ment, because the word ‘void’ whieh cecurs 
in s. 494 is not used in the , technical sense 
in whieh itis used in the Muhammadan 
Law. TheIndian Penal Code makes no 
distinction between & void and an invalid 
marriage andthe term ‘void’ used therein 
covers marriages of both classes, 


One other point taken is that as the 
petitioner had previously been acquitted of 
a charge unders. 4980f the Indian Penal 
Code, he couldnot subsequently be con» 
victed unders. 494 of the Code. But the 
case unders. 498 was tried by a Magis» 
trateof the Second Class who was not coms 
petent totry a case under s. 494 so thé 
Magistrate who did so was not bound 
bythe finding of the former Magistrate. ' 

The only other point taken was that the 
sentences that have been passed upon the 
petitioners are excessive, The sentence 
in the case of the female petitioney ape 
pears to beso, and I reduce it to simple 
imprisonment for six months. I see no 
reason for reducing the sentence of Abdul 
Ghafur. The petition is accepted to the 


RL Petition accepted, 
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. RANGOON HIGH COURT. 

, CriminaL APPEAL No. 1535 or 1927, 
December 13, 1927, 
Present:—Justice Sir Benjamin Herbert 
Heald, Krt., and Mr. Justice Baguley, 
BANA SINGH-—APPELLANT 
versus 
EMPEHROR—Responpent. 

Criminal Procedure Code (Act V of 1898), e, 162-4 


384 
Police investigation—Proof of statements made to 
Police—Procedure. 

Under s, 162 of the Code of Criminal Procedure 
no witness may be asked what he said to the Police 
_ during the investigation, nor may any Police Officer 
be asked whet a witness said to him during the 
investigation, nor may any bystander be questioned as 
to what he he&rd another person say to a Police 
Officer during the investigation. But when a wit- 
ness for the prosecution is being examined, if an 
accused has reason to believe that the statement 
which the witness is making in Court differs from 
the statement which he made to the Police, then the 
accused or his Advocate may ask the Oourt to refer 
to the record of any statement made by the wit- 
mess to the Police and, ifit be found that there is 
any variation between the two statements, the 
defence are entitled to acopy ofthe record of the 
. statement made to the Police. That copy must 
then be proved, and the witness may be cross- 
_examined on that statement under s. 145 of the 
Evidence Act and his attention must be drawn to 
the particular points in which his statement in Court 
differs from the record of his statement to the Police, 
[p. 334, col. 2.] 

Provisions of s. 162 of the Code must be strictly 


followed, (p. 330, col. 1.) 


Criminal appeal from an order of the 
Gassions Judge, Pegu,in Sessions Trial 
No, 64 of 1927. 


Mr, McDonnell, for the Appellant. 
"he Assistant Government Advocate, for 


the Crown, 


JUDGMENT. 
Baguley, J.—The appellant, Bana 
Singh, has been convicted by the Sessions 
. Jutlge, Pegu, of the murder of Jana Singh 
and has been sentenced to death under 
a. 302, Indian Penal Code. 


The facts of the esse according to the 
Orown are that the deceased, the aceused 
. and a third man, Kir Bingh, were drinking 
together. They became noisy and possibly 
quarrelsome while they were at the teashop 
where they were drinking and were turned 
out, They came back to Jana Singh's house. 
Kir Singh who lived with Jana Singh lay 
down to sleep offthe effects ofthe liquor 
and Bane Singh wentto hisown house 
nearby. Shortly afterwards Bana Singh 
game and called Jana Singh and they went 
out together. A little while after this 
Kisnaw, Jana Singh's wife, heard a cry 
from her husband that he had been cut by 
Bana. Not long afterwards Jana Singh's 
dead body with seven incised wounds upon 
it was found in the direction from which the 
call was heard. One of the wounds was 
necessarily fatal; another was sufficient to 
cause death in the ordinary course of nature 


and two others were grievous, 
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TTheease has been tried, I regret to say, 
with a complete disregard of the provisions 
of s, 102, Criminal Procedure Cede, with the 
result that evidence is on the record which 
ought not to be and evidence which ought 
to be on the record is not there. In con- 
sequence the case will have to be sent back 
to the Trying Court for the evidence which 
appears to be available to be properly 
brought on the record. As the application 
of s. 162, Criminal Procedure Code, does not 
appear to be understood: either by the 
trying Court or by the Committing Court, 
it would be best to begin by explaining the 
real effect of the section in its present form 
80 far as the trying Court is concerned. 


The first paragraph provides that no. 
statement made to the Police in the course 
ofan investigation shall be admiesible at 
the trial of an offence under investigation 
at the time the statement was recorded, 
In consequence no witness may be asked 
what he said to the Police during the 
investigation, nor may any Police Officer be 
asked what a witness said to him during 
the investigation, nor may any bystander 
be questioned as to what he heard another 
person say to a Police Officer during the 


investigation, If the first paragraph of 
Zs 162 stood by itself, that would be its 
effect, 


The second paragraph of the sections 
however, loosens the rigidity of the first 
paragraph toa certain extent. In consequ- 
ence of this paragraph when & witness for 
the prosecution is being examined, if an 
accused has reason to believe that the 
statement which the witness is making in 
Oourt differs from the statement which he 
made to the Police, then the accused or his 
Advocate may ask the Court to refer to the 
record ofany statement made by the witness 
to the Police and, ifit be found that there 
is any variation between the two statements, 
the defence are entitled to a copy of the 
record of thestatement made to the Police, 
Thatcopy must then be proved, and the 
witness may be cross-examined on that 
statement unders.1450fthe Evidence Act 
and his attention must be drawn to the pars 
ticular points in which his statement in 
Court differs fromthe record of his statement 
to the Police. 


, The third paragraph of s. 162 is not of 
importance in connection with the present 
Gass. 


110 1. O. 1928 
If we now refer to the record of the 
Sessions Court in this case we find that 
Kisnaw (P. W. No. 5) was questioned with 
regard to what she eaid to the Police when 
they examined her. The Sessions Court 


_ has not got à copy of her statement to the 


Police proved and filed as an exhibit as it 


' should have been. On reference to the com- 


mittal record a copy of herstatement to the 


. Police is found as an exhibit but it was not 


proved. Instead of that the Sub-Inspector 
of Police who: recorded it was asked ques- 


' tions as to what Kisnaw said to him. This 


is not proving a statementas directed in 
B.102; and the provisions of that section 


' must be strictly followed. 


Then we have Kir Singh, a witness who 
was examined in the Committing Court but 


- whose presence could not be secured in the 


Sessions Court. 


. inthe Oommitting Court was brought on 
. the record of the Sessions Court under s. 33 


of the Evidence Act. He was questioned in 


* the Committing Court as to whatstatement 


he made to the Police, and what purports to 
be a copy of the statement to the Police was 


- filed in the record of the Committing Court, 


- It again was not proved either in the Com- 


mitung Court or 1n the Sessions Court and, 
therefore, cannot be regarded strictly as 
evidence either in the Committing Oourt or 


. in the Sessions Court. 


- tion as regards his statement madein the: 
. -Committing Court, and also with regard to 
- hisstatement made to the Police. Nowhere 
in either fle canIfind any copy of his - 


Ala Ditta (P. W. No. 7) in the Sessions 
Oourt was asked questions in cross-examina- 


statement made to the Police aud, therefore, 
questions addressed to him with regard to 
such statement were absolutely inadmissible, 
Jf it was desired to cross-examine him on 
his statement in the Committing Court that 
statement should have been brought on to 
the record of the Sessions Court under 
m 288, Criminal Procedure Code, 


- , Habib Khan, Nadir Khan, Amir Khan and 


oka Singh were allquestioned with regard 
to statements made in the Committing 
Oourt and the remarks which E have made 
with regard to Ala Ditta and the questions 
addressed to him with regard to his state- 
mentin the Committing Court apply equally 
to these witnesses. ; 

Shwe Tha (P. W. No. 12) was asked one 
Question about his statement in the Com- 
mitting “Court, but ashe ropeatedin the 


1 t Y. rid ? 
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The record of his evidence. 


“called him of its own 
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trial Court the evidence which van be 
found in his deposition in the Committing 
Court, there was no necessity to bring his 
statement in the Committing Oourt on the 
record of the Sessions Court. 

Sub-Inspector of Police Maung Maung 
(P. W. No. 18) wae ‘ross examined with 
regard to stetements made to him by Kir 
Singh and by Kisnaw. This cross-examina- 
tion ought notto have been allowed. It was 
completely barred by the first paragraph of 
s. 162, Criminal Procedure Code, and was 
not made admissible by the provisions 
of the second paragraph. 


Lastly, to complete my criticism of an 
unsatisfactory trial, in the Committing 
Oourt two defence witnesses were examined, 
Both were waived inthe Oourt of Session. 
From the committal record it would appear 
that one of these witnesses, Gudir Singh 
(D. W. No. 2), was in a position to throw 
light on the case under investigation. I 
do not understand why the prosecution 
failed to call him in the Court of Session, 
and the Oourt should most certainly have 

m wn molionas a witness 
in a position to give evidence with re- 
&ard to the case under investigation, 


The case will have to go back to the 
trying Court for such errors to be put 
straight as can be put Straight; in the 
first place to regularise the Crosgeexa= 
mination of the prosecution Witnesses with 
regard to their statements made to the 
Police. Alla Ditta's statement to the Police 
will have to be proved, and the Sub- 
Inspector of Police Maung Maung 
will have to be ealled to prove the Blata. 
ments recorded by the Police which are 
to be found in Exs B and O of 
the Oommittal Court. These two copies 
will have to be made exhibits in the 
Court of Session, This will have to be 
done in the presence of the accused, and 
the witnesses Kienaw and Kir Singh (if 
the latter's presence can be Secured) should 
be in attendance in order that they may 
be further cross-examined on these states 
ments should the defence Advocate thinls 


‘fit. Gudir Singh should be Called by the 


Court and should be examined by the 
Court, and the defence should be Seed 
to cross-examine him if it thinks fit, 
The statements in the Committal Court 
of the witnesses I hàve mentioned as 
having been cross-examined on their states 
meats in tho Qommitting Ceurt should 
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also be brought on {the record ‘of the 

Sessions Court in order tomake it com- 

plete. When this bas been .done the file 

should be returned to this Court. 
Heald, d.—1 concur. 


A N.A Case remitted. 


o 


LAHORE HIGH COURT. 
QuimiNaL Revision Pyririon No, 1771 
or 1927. 
February 22, 1928. 
Present: —Mr. Justice Dalip Singh. 
“SUNDER SINGH—Accossp —PETITIONER 
versus 
MPEROR-RESPONDENT. : 
Civil ib bon Code (Act V of 1908) 0. XVI, 
p. 10~Failure to issue proclamation and attachment 


— Fine, imposition of. 

prim AVL, E 10, osa Procedure Code, comes 
"Into operation only where a person has failed to 
attend to give evidence or to produce a docu. 
ment which has been summoned from him on the 
fixed date. Neither the issue of a proclamation nor 
an order for attachment, of property isa condition 

recedent to the imposition ofa fine for non-attend- 
ance ofa person who has been summoned to attend 


ivi rtas a witness, i 
3 os Gopal y Secretary of State for India (1) and 


Ashutosh Mullick v. Secretary of State for India (2), 

ear Nagayya (3), followed. 
etition for revision of an order of 
the District Judge, Amritsar, dated the 
Ist August, 1927, affirming that of the 
Bubordinate Judge, First Olese, Amritsar, 
dated the 23rd May, 1927. 
Lala Dugra Das, R. B, for the Peti- 
V UDGMENT.—The petitioner in this 
sage has been sentenced to pay a fine 
of Rs. 50 under O. XVI, r. 12, Civil Pro- 
tedure Code. The facts are that the peti- 
tioner was summoned as a wilness on 
fth March, 1927, for Tth April, 1927. He 
` was duly yerved and reported that he 
had a civil case at Lahore and could not 
was adjourned to 4th 


. The case : 
ot 927 and fresh summonses were issued, 
An intermediate date for report of 


i f summons was fixed, namely, 
fre dnd of April, 1927. On 15th April, 
1927, the process-server reported . that 
Sunder Singh had refused to acsept the 
Service of summons. Bailable warrants 
were issued against Sunder Singh and 

: Sunder Singh appeared on the 4th May, 
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1927, the date fixed in obedience to 
them. Notice was issued to him to show 
cause why he should not be dealt with 
under O. XVI, r. 12 for wilfully refusing 
to accept summons. Sunder Singh raised 
various pleas, but it is sufficient for me 
to gay that I agree with the. judgments 
of the Courts below that his pleas are 
false and that the story of the process- 
server is correct. The Court, therefore, 


' fined him Rs. 50. On appeal Ram Gopal 


v. Secretary of State for India (1) and 
Ashutosh Mullick v. Secretary of State for 
India (2) which are Single Bench rulings 
of the Calcutta High Court were cited 
on behalf of the appellant to show that 
as the Court had issued no proclamation 
and made no attachment of properly the 
order was without jurisdiction. These 
rulings have been dissented from in In re 
Peta Nagayya (3) as pointed cut by the 
learned District Judge, and with all 16- 
spect 1 agree with the interpretation given 
in the Madras ruling and disagree with 
the interpretaticn given in the Calcutta 
ruling. It bas, however, been contended 
before me by Counsel that O. XVI, r, 10 
only comes into play where a person has 
failed to attend to give evidence or to 
produce a document which hes been sume 
moned from him and es the date fixed 
for the hearing and for the evidence of 
the petitioner was the 4th of May, 1927, 
and on that date the petitioner did 
appear, therefore the order of the Court 
under O. XVI, r. 12 was without jurisdice 
tion. Thie contention seemsto meto have 
foree and, however reluctant I may be 
to allow the petitioner to take advantage 


* of this technical defect, the section seems 


to meíto be too clear to allow of any other 
interpretation. I, therefore, accept the re- 
vision and set aside the sentence of fine, 
The fine, if paid, will be refunded. 

R. L. Revision accepted, 

(1) 55 Ind. Cas. 425; 31 O, L., J. 363, 

2) 57 Ind, Cas, 302, 

3) 90 Ind. Cas. 991; 48 M. 941; 22L, W, 332; 49 M; 
iig es (1925) M. W. N, 767; A, I. R. 1925 Mad, 


110 I. 0. 1928 


LABORE HIGH COURT. 
MISCELLANEOUS Seconp Civin APPEAL 
A No. 2189 or 1927. 
April 25, 1928. 

Present :—Mr. Justice Jai Lal. 
DHANNU RAM AND OTEERS—DEOREE- 
HoLpErs—APPELLANTS 
versus 
UMAR AND ANOTHER—J UDGMENT-DESTORS— 
RESPONDENTS. 

Res judicata—Hxecution proceedings, application of 
principle of res judicata to—Civil Procedure Code 
(Act V of 1908), O. XXII, rr. 66, 90—Sale proclama- 
tion—Duty of Court to notify tribe of judgment.debtor 
therein. 

The principle of ves judicata applies to proceed- 


ingsin execution and an order passed in execution 
proceedings unless reversed on appeal or revision is 
final and cannot be attacked subsequently in pro- 
ceedings under O. XXI, r. 90, Civil Procedure Code. 


There is no authority for the proposition that it is 
the duty of the Executing Oourt to insert in the 

roclamation of sale the fact that the land to be sold 

elonged to a member of an agricultural tribe. 


An objection that the property sold in execution 
eculd not be sold as the judgment-debtor was & 
member of an agricultural tribe, could not be taken 
in an application to set aside the sale under O, XXI, 
r. 90, Oivil Procedure Code, Objections under that 


tule are confined to material irregularity or fraud 
in publishing or conducting the salo, 


Miscellaneous second appeal from an 
Gtder of the District Judge, Multan, dated 
the 9th May, 1927, reversing thatof the Sub- 
ordinate Judge, Fourth Class, Muzafar- 
garh, dated the 20th December, 1926, 


Mr. Hargopal, for the Appellants, 
Mr. M. Obedulla, for the Respondents. 


. JUDGMENT.—In execution of a money 
deeree for Rs. 661 land belonging to the 
judgment-debtor was attached. An objec- 
tion was thereupon raised by the latter that 
the land was not attachable and saleable in 
execution of the decree as he belonged to 
an agricultural tribe within the provisions 
of the Punjab Alienation of Land Aet. It 
appears that he had been entered as a 
Tarkhan in the Revenue Records, but he 
claimed that he wasa Jat. Tarkhans are 
not an agricultural tribe; the Jats are. The 
application of the judgment-debtor was 
dismissed by the Executing Court on the 
16th April, 1935. A similar application was 
then made and dismissed on the 16th June, 
1995. A year later the land wag-sold in 
execution of the decree, and objections were 
filed by the judgment-debtor under O. XXI, 
p, 90, which entitlega party ‘interested to 
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object to the sale of immiovenble property 
in execution of his decree on the ground of 
material irregularity or fraud in publishing 
or conducting the sale and consequent loss 
to the judgmeft-debtor. In this applica- 
tion the objector agaip alleged that the 
property could not be sold as he was 8 
member of an agricultural tribe. The trial 
Court dismissed this application but the 
learned District Judge on appeal by the 
judgment-debtor has remanded the case 
for decision of the contention ofthe judg- 
ment-debtor on its merits. 

This is an appeal by the decree-holder. 

Tn the first instance Iam unable to see 
that in an application under O. XXI, r. 80, 
an objection of the nature referred to abova 
could be taken. Objections under that rule 
are confined to a material irregularity or 
fraud in publishing or conducting the sale, 
The learned Couuseleontends that it was 
the duty of the Executing Court to insert 
in the proclamation of sale, prepared under 
O. XXI, r. 66, that the land to be sold 
belonged to a member of an agricultural 
tribe. No law has been cited in support 
of this contention and Iam aware of none, 
T hold that the objection could not be taken 
under O. XXI, r. 90, 

But the other objection taken by the 
appellant is equally fatal to the respondent's 
application, ít is contended that two 
previous orders having been passed against 
the judgment-debtor on his application the 
same matter could not be re-opened at hia 
instance, except by way of appeal or revis 
sion against those orders, and, therefore, that 
the principle of res judicata applied to the 
present contention of the judgment debtor, 
There is no valid reply to this objection by 
the learned Counsel for the respondent, the 
case of the appellant being so obvious. 
The judgment-debtor by net appealing or 
taking steps to have the orders of the 
16th April and 16th June set aside has now 
disabled himself from raising the sama 
objection before the Executing Court, 

is is, however, urged on his behalf 
that, though at the time when the former 
applications were made by him he wag ene 
tered in the Revenue Records asa Tarkhan 
still by virtue of an order passed by the 
Commissioner after the previous order 
of the Executing Court btit before the 
objection was raised by him, on this 
Occasion he has been entered as a Jatin 
the Revenue Records. In my opinion this 
does not affect the gase, Itis pot that the 
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tribe to which the judgment-debtor really 
belongs has, subsequent to the previous 
orders, been declared to be an agricultural 
tribe, but the status of the judgment-debtor 
has been recognised by the Revenue Au- 
thorities, Assuming that the judgment- 
debtor isa Jat, he has held that qualifica- 
tion from the very beginning, and the 
decision of Revenue Authorities merely 
rectified a mistake made by them, the Civil 
Courts were competent to give an independ- 
ent finding on that question and did give 
such a finding on the 16th of April and 
l66h of June respectively, the later order of 
the Commissioner on.a matter like that 
could not affect the finding. 

.I accept thisappeal, set aside the order 
of the learned District Judge and restore 
the order of the Executing Oourt. The 
appellant will have lie coste against the 
respondent throughout. 


OR, ly Appeal allowed, 


OALCUTTA HIGH COURT. 
-- — APPEALS FROM ÁPPELLATE DEOREES 
. Nos, 1581 ro 1588 or 1925, 

| August 6, 1927. U 
Present; —Mr, Justice Page and Mr, Justice 
a Graham. f 
+ MON MOHAN PANDEY-PstiTIONER ` 
‘ APPELLANT 


i VETTIUS 

HARI NATH CHAUDHURY AND OTHERS 

: — DEFENDANTS — RESPONDENTS, 

Evidence Act (I of 1872), s. 82 Poen s wasil 
baki, sheha and kareha papers, admissibility of— 
Corroboration, whether necessary—Omission to con- 
sider their weight through misapprehension of law— 
Interference in second appeal. : 

Entries in the jama wasil baki jamabandi, 
sheha aud karcha papers, when they fall within the 
purview of 8.32 (2) of the Mvidence Act can be 
admitted in evidence without corroboration. Merely 
because papers such as those in question are not 
eorroborated or merely because they were prepared 
in the landlord's office in the absence of the tenanta 
15 not a sufficient ground for refusing to attach any 
valus i. i entries in those books as evidente. [pi 
539, col. 1. 

The weight to be attached to the entries in thess 
account books is a matter to be detormined by the 
tribunal whose duty it is to take them into cons 
aiderstion. But the High Court can interfere in 
wecond appeal ifthe lower Appellate Court has nof 
gonsidered the weight to be attached to suen 
pnities under g valeapprehenaion of the law, [ibid] 
t 
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Appeals against the decrees of the Special 
Judge, Jessore, dated the 25th March, 1925, 
reversing those of the Assistant Sattlement 
Officer, Jessore, dated the 31st May, 1924. 

Mr. Sarat Chandra Ray Chodhury, Babus 
Annada Charan Kirkoon, Subodh Chandra 
Lahiri and Bijali Bhusan Sanyal, for the 
Appellant, 

Babus Tarakeswar Pal Choudhury, 
Jitendra Mohan Banerjee and Biraj Mohan 
Majumdar, for the Respondents, : 


JUDGMENT., 


Page, J.—This is an appeal from a 
decision of the learned Special Judge of 
Jefsore reversing a decision of the Assist- 
ant Settlement Officer of Jessore. The 
appeal arises out ofan application by a, 
landlord under s. 105 of the Bengal Tenaney 
Act for settlement of fair and equitable 
rent, A large number of holdings were 
under consideration, but this appeal 
relates only to eight of them. The Record’ 
of Rights is in favour of the landlord, and 
in the Record of Rights is an entry to the: 
effect that the holdings under dispute are’ 
those of settled raiyats, and, therefore, 
prima facie the rent was liable to enhance- 
ment, under certain circumstances. The 
tenants who are now respondents pray- 
in aid s. 50, sub-s, (2) of the Bengal 
Tenancy Act, and produced dakhilas which | 
proved to the satisfaction of both Courts’ 
that these eight holdings had been held ab 
a uniform rate of rent for more than 20 
years, In order to rebut the presumption 
which under such circumstances will arise 
in favour of the tenants the landlords who are 
now appellants tendered in evidence certain 
account books from their:sherieta, namely, 
jama wasil .baki jamabandi, sheha and: 
karcha papers. These papers relate 10° 
the year 1872 and onwards, and both the 
lower Courts have considered these account 
books upon the footing that they were 
admissible in evidence under s, 32, sub-s. (2) 
of ihe Evidence Act of 1872. Tho entries: 
in these books, therefore, were admissible 
in evidence without corroboration, . Bes 
Rampyarabai v. Balaji Shridhar (1); Dukha 
Mandal v. Grant (2), Aktowli v. Tarak Nath 
Ghose (3) and Umed Ali v. Habibulla (4). 


(1) 28 B. 294; 6 Bom. L. R. 50. 
(2) 16 Ind. Cas. 467; 16 O. L. J. 24. 
(3) 17 Ind. Cas. 266; 16 O. L. J. 328; 17 O. W, N, 


174. 
(4) 88 Ind, Cas, 38; 21 0, ka J, 08; 47 O, 266, 
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The entries in these account books were 


also admissible in evidence notwithstanding 
that they. were made in the absence of and 
without the assent of thetenants. But the 


wéight’to be attached to the entries in’ 


these account books was a matter to be 
determined by the tribunal whose duty it 
was to take them into consideration and 
im second appeal if it is elear that the lower 


Appellate Court under a proper apprecia- . 


tion of the law material to the matter in 
hand had come toa finding of fact upon 
the issue as to whether the entriesin these 
account books outweighed the evidence of 
the dakhilas produced by the tenants or not 
this Court would not interfere with the 
finding at which the lower Appellate Court 
arrived. In the present case, however, it 
is:appareot from the judgment of the 
learned Special Judge that he has 
not "considered the relative weight to 
be attached to the entries in these account 
books and the rent receipts produced by 
the tenants upon the merits of the docu- 
ments at all In my opinion, the learned 
Special Judge approached the consideration 
of this matter from the wrong standpoint 
for as I understand his judgment the 
ground upon : which ha refused to attach 
any value to the entries in these account 
books -whatever they might have been and, 
however, genuine they were, was that these 
books were prepared in the landlord's 
sherista and “it isnot fair to charge the tene 
ants with liability on the strength of papers 
prepared in the zemindar's office in the 
absence of the tenant,” and that no 
value is to be attached to such paper in the 
absence of legel corroboration by other 
sufficient evidence. Now, as we have said 
merely because papers such as those in 
question are not corroborated or merely 
because they were prepared in the land- 
lord's office in the absence of the tenants 
is:not a sufficient ground for refusing tu 
attech any value to the entries in those 
booka as evideneo, In this case, in my 
opinion, in considering the facts the learn- 
ed Special Judge misdirected himself as 
to the law, and the case must be remanded 
to the lower Appellate Court in order that 
the appeal should be determined according 
io law, It is not to be understood that 
because this case is remanded for re-hearing 
this Gourt has expressed or formed any 
opinion whatever as to whether the entries 
in these documents taken together with 
the ather evidenog in this gasp ara auficiont 
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to establish that the tenants of this holding 
are liable to have the rate of rent that they 
are now paying re-adjusted, Itmay be that 
after considering these documents and the 
other evidence the learned Special Judge 
will come to.the conclusion that the entry 
in the Record of Rights is coyrect. On the 
ether hand, he may take an opposite view. 
But inasmuch as the entries in these 
account books have been held by both the 
lower Courts to be admissible under s. 32, 
sub-s. (2)of the Evidence Act the learned 
Special Judge is not entitled tosummarily 
dismiss them from consideration together 
with the other evidence in deciding the 
issues which fall to be determined upon the 
appeal. 

The result is that the decreeof the lower 
Appellate Court is set aside, and the case is 
sent back to that Court to be dealt with in 
accordance with law. 

Costs of and incidental to this appeal 
abide the result. We assess the hearing 
feo in this appeal at two gold mohurs, 

This judgment will also govern, the other 
seven analogous appeals. 

Grahami, d.—1 agree, 

A N. A, Appeals allowed : 

Case eent baci. 


LAHORE HiGH COURT. 
MrsoELLaNEOUS Frnsr CIVIL APPEAL 
No. 3132 or 1927, 

April 23, 1928, 
Present:—Mr. Justice Jai Lal. 
MAHNA SINGH—Jupament-Desror—= 
APPELLANT 
versus 
SALIG RAM-—-DzcnzE-HoLpER AND 
GURDIT SINGH-—Avoriou-PoRCHASER 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1008), O. XXI. r. 90 

—Material trregularity in publishing and conducting 
bale—Failure to enter income of property in sale prom 
clamation—Property sold for less than market value— 
Reversal of sale, . 
. There is no provision of Civil Procedure Coda 
under which it ig necessary to enter the income of 
the property in the sale proclamation and failure to 
do so does not amount to a material irregularity in 
publishing or conducting the sale, 

Unless there is some material irregularity in 
publishing or conducting the sale the mere fact that 
the property has been sold for less than the market 
yaluo is ne ground for sotting asida a gale, i 


à0 


^ Miscellaneous first appeal frem an order 
of the Senior Subordinate Judge, Amrit- 
sar, dated the 24th November, 1927. 

Mr. Dev Raj Sawhney, for the Appellant. 

Messrs. Jagan Nath Aggarwal. D. C. Ralli 
and H.C. Kumar, for Mr. J. G. Sethi, for the 
Respondents. , 

. JUDGMEMT.—In execution of a dec-. 
ree a theatre, and certain shops attached 
thereto, belonging to the judgment-debtor 
were sold and purchased by the respond- 
ent for Rs. 1,30,000. The judgment-debtor 
objected to the sale on the ground of material 
irregularity in publishing and conducting 
the same and consequent loss to him. 

The Senior Subordinate Judge has dis- 
allowed these objections and confirmed 
the sale, f 
^ This is an appeal by the judgment- 
debtor. The learned Oounsel for the ap- 
pellant has not been able to show that there 
has been any material irregularity in 
publishing or conducting this sale. His 
objection is that the income of the pro- 
porty was not mentioned in the proclama» 
tion of sale; but it appears that the pro- 
Glamation was prepared in the presence 
of the judgment-debtor and he did not 
supply the requisite information, No pro- 
vision of the Civil Procedure Code has 

een cited under which this information 
‘was to be entered inthe proclamation of 
Bale and ifthe judgment-debtor thought that 
in his interest, it was necessary to supply 
this ‘information, he otghtto have moved 
the Court to insert itin the proclamation. 
I do not think that under the circum- 
stances there is any real grievance on 
this score, f 

It is thenalleged that the proclamation 
of sale was not affized to the property 
Bold nor was there any beat of drum. 
There is definite evidence supported by 
reports of the officials concerned that all 
these formalities were complied with, and 
I am not prepared to accept as conclusive 
the statements of some respectable wit- 
nesses which are to the effect that they 
Mid not see any proclamation of gale or 
‘hear any beat of drum. I agree with the 
conclusion of the Senior Subordinate Judge 
that there has been no irregularity in’ 
publishing or conducting this sale. 

It is not necessary for me to give a 
definite finding on the second point in- 
volved whether the property has, as a 
matter of fact, been sold for iess than 
its market value, but this appears to be 
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the case as the witnesses have given evi- 
dence that the property ‘is worth more: 
than  vhat it has fetched ; but the other 
condition necessary to set asile the sale 
not having beencomplied with the Court 
below was justified in confirming it. 

The sale was fully advertised by means 


‘of hand bills distributed in the town of 


Amritsar. There is no force in the con- 
tention of the judgment debtor .that pro- 
clamation should have been made in big 
towns like Bombay or Calcutta. If he con- 
sidered that sucha course was necessary, 
he should have moved the Executing Court 
before the sale took place or should have 
himself taken steps to publish the sale 
in those places. He did nothing of this 
sort, and I am unable to see that he 
has any real grievance in the matter, 
I dismiss the appeal with costs. 
R. L. Appeal dismissed, 


abu 


CALCUTTA HIGH, COURT, 
APPEAL FROM APPELLATE DEOKER No, 2188 
or 1925. 

January 23, 1928, 
Present:—Mr. Justice Mallick, 
KHAGENDRA PRASANNA SEN— 
DEFENDANT—APPBLLANT 

Versus i 
SASI MOHAN TARKASASTRI AND 
. OTHERS—PLAINTIFF8—HR&ESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 52—Reduts 
tion of rent for reduction in area—Rule whether 
applies to permanent tenancies—Cess, determination 
of —Entry in Settlement Khatian, value of. 

A tenant holding under a permanent, tenure is 
entitled to claim a reduction of the jama if there is 
& reduction in the area of the holding, in the absence 
of aclear agreement to the contrary between the 
parties. i 

Umesh Chandra Chakrabarty v. Mati Lal Basu Roy 
Chowdhury (1), relied on. 

The rate as laid down in the CeBs Act isnot the 
only factor in determining the amount of cess, 
TIR is another fact also, namely, the valuation 
foll. 

The rate of cess found in the Settlement Khatian 
must be presumed to be correct. MER 

Appeal against a decree of the Addi- 
tional Subordinate Judge, Noakhali, dated . 
the 2Uth June, 1925, modifying that of the 
Munsif, First Dourt, at Sudharam, dated the 
9th February, 1928. 

Babu Jyotis Chandra Guha, for the Ape 
pellant, ; 

JUDGMENT.—This appeal arises out 
of asuit for recovery of arrears df rent, 
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- The defence, inter alia, was that the de. 
: fendant was entitled to & reduotion of the. 
jama as admittedly a portion ofthe hold-: 
“ing had been acquired by Government and 
that the asss which the plaintiffs had 
claimed was excessive the plaintiffs hav- 
ing claimed cess at the rate of 2j annas 
in the rupee whereas according to the 
defence it should have been only six pieg 
jn the rupee., This defence found favour 
with the first Court and the trial Judge 
gave a part-decree to the plaintiffs in a6- 
cordance with the case for the defence, 
. ln appeal, the lower Appellate Court set 
aside the judgment end decree of the 
. Oourt of first instance and gave a full 
_decree to the plaintifis. The defendant 
hes eons up to this Court in second ap- 
eal, 
The first point that arises for considera- 
tion is whether the defendant was entitled 
- to a proportionate reduction of the jama. 
, The learned Subordinate Judge could not 
allow any reduction of the jama princi- 
pally on two grounds. Qneof these grounds 
was that there had been nothing in the 
_patta under which the laud was held to 
.Bhow that the defendant would be-entitl- 


-ad toareduction of the jama in case there . 


would be a reduction in the area of the 
.holding. I do not see how that ground 
_can be sustained. Section 52 of the Bengal 
. Tenancy Act gave a statutory right to the 
-defendant to have his jama reduced when 
there was a reduction in the area of the 
holding. Then as regards the absence of 
any stipulation in the patta on the ques- 
tion of reduction of rent it is true that 
in creating & permanent tenure (as the 
‘tenure in the present case is) an agreement 
with a tenant to deprive him of the pro- 
visions of s. 52 is valid; but that agree- 
ment mustbe stated in clearness: Umesh 
Chandra Chakrabarty v. Mati Lal Basu Roy 
Chowdhury (1). In the present case, as I 
have stated before, there was no stipule- 
tion in the patia that the defendant would 
not be entitled to any reduction of rent 
even if there would be a reduction in the 
area of the holding. 

The second ground on which the learned 
Subordinate Judge refused to allow a pro- 
portionate reduction of rent to the defend- 
ant was that as the land had originally been 
let out on two pattas in which there were 


(1) 83 Ind, Cas, 336; 39 O. G. J. 421; A. I. R, 1924 
Gal. 880, 
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two different rates of rent given mo Yes 
duction ofrent was possible under tha 
ordinary rule of three. But it appears that 


the defendant in an additional written 


statement gave full details of the twa 
holdings as created .by the two patas and 
algo of the subsequent amalgamation of 
them with au average rate of Ra, 3-16 
per kani. The plaintiffs in no -part of 
their case challenged these allegations as 
they are to be found in the schedule afe 
tached to this additional written statement, 
In these circumstances and remembering 
also that the point of the present averaga 
rate was never raised in the Court of first 
instance I am of opinion that the learned 
Subordinate Judge was not justified in 
raising that point and in making it ona 
of his grounds for refusing the defendant 
8 proportionatereduction. The two grounds 
on which the lower Appellate Court refused 
to allow any proportionate reduction in the 
rent are both, in my opinion, unsustainable 
and I am of opinion that the defendant 
was inthe circumstances of the case entitle 
ed to areduation of the jama as claimed 
by him. 

There was another point urged before 
me and that was about the amount of cesg 
allowed to the plaintiff, The plaintiffg 
were allowed by the lower Appellate Court 
an amount of cess as it isto be found in 
the Settlement Khatian. The learned Vakil 
for the eppellant contended that this wag 
not proper inasmuch as the Oess Act does 
not allow any rate higher than six pies in 
the rupee. But the rate ae laid down in 
the Oess Act isnot the only factor in de- 
termining the amount of cess. There is 
another factor in determining it and that 
‘factor is the valuation roll, The rate of 
cess at Rs. 3-6-4 per year, as it is to 
be found in the Settlement Khatian, must 
be presumed to be correct and as observ- 
ed by thelearned Subordinate Judge there 
was nothing in the present case which 
rebutted that presumption. The rate at 
which the lower Appellats Court has allowed 
cess to the plaintiffs must, therefore, stand. 
- The result, therefore, is that the appeal 
iss allowed in part. The plaintiffs will get 
‘a decree for rent atthe rate admitted by 
the defendant, Butthey will get cass at 
the rate as it is to be foundin the Settle- 
ment Khatian after making a proportionate 
reduction in the sum as in the case of the 
rent. I make no order as to costs in this 
appeal as no one put in any appearanes 
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on. behalf ofthe respondent at the time of - 
the hearing, The costs in the lower Courts 
will be ir proportiòn to the success and 
failure of the parties. 

AL N.A, Appeal allowed in part, 


» 
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PULAEKAM RAMAKRISTNANEDDT v. NOONEY PANAKALU, 


- 1908 and as. 
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In an election to the Councillérship ofa Murici 
pality, the fact that the Ohairman. of the Munici» 
pality is accused of corruptly assisting the returned 
candidate is not aground for including him as & 
principal party in an election petition. 


Petitions, under s. 115 of Act V of 
107 of the Government of 


..India Act, praying the High Court: to 


MADRAS HIGH COURT, 
QOivit Rrvisrow Peritions Nos. 1241 
AND 1454 or 1427, 

January 30, 1928, 
Present:—Mr. Justice Jackson. 

In O. R. P. No. 1241 or 1927. 
PULAKAM RAMAKRISTNAREDDI— 
RESPONDENT No. 2—PETITIONER 
versus 
NOONEY PANAKALU-—RzsPONDENT. 
In C, R. P, No. 1458 or 1997. 

Rao Saheb RAVULU SUBBA RAO— 
RRSPONDENT No. 1—PETITIONER 
versus 
NOONEY PANAKALU— 

EAN ER - QRESPONDHNT. 
fadras District Municipalities Act (V of 1929}. 
. Rules for conduct of elections, v. 26 Taps 
of ballot papers by party, when permissible—Ruleg 
for decision of election disputes, v. 12—Hlection 
returned candidate set aside—Declaration of Bees 
candidate as successful, legality of—Election petition 
r n ed e aman of corruptly 
assisting one candidate—Inclusio inci 
in petition. 7 as prinespal pariy 
Under r. 26 (2) of the Rules for th 
. Municipal Elections, although an lectis. "ous 
may order the ballot papers to be inspected, it ia 
power which should be exercised with the great t 
circumspection, since otherwise the voters would pe 
longer be safeguarded by the secrecy of the ballot. 
The mode in which any particular elector hag voted 
ought not to be discovered until he has been "n 
to have voted, and his vote has been declared bo 
competent Court to be invalid. The examinatio: Lat 
ihe ballot .paper must follow the proof,not pr d 
it, and if it is necessary to find Such a d s PIDE 
search must be conducted by the Judge iun if 
by the subordinates in whose impartiality ha Tus 
complete AR The parties themselves should 
Ed ae access to the general contents of the 
Under r.12 ofthe Rules for deei 
disputes although the Judge has a 
to order a fresh election or to de 
party to the petition duly elected, 
ig oniy Appropriate wher the ingu 
fined to mere technical questions 
missibility of certain votes. When rake BET. B 
and counter-charges of corruption it "would bs ane 
"wise to declare some other party elected nias the 
Court was prepared to extend its inquiry i » d 
conduct of every candidate, nto tha 


slon of election 
discretion either 
clare some other 
the latter course 
iry has been con- 


Yevise an order of the Court of. the 
Subordinate Judge, Bapatla, dated the 30th 
July, 1927, and passed in O. P. No. 20 
of 1926, . 

Messrs. V. Ramadoss and K. Kameswara 
Rao, for the Petitioner in O. R. P. No. 
1941 of 12:7. 

Messrs. G. Lakshmanna and K. L. Narae 
simha Rao, for the Petitioner in O, R. P. 


: No. 1458 of 1927. 


Messrs. A. Krishnaswami Aiyar,M. Ven- 
katasubbiah and Ch. Raghava Rao, for the 


. Respondent in. both. 


JUDGMENT.—Petitioners seek to re- 
vise the order ofthe Subordinate Judge, 
Bapatla, setting aside the electing of 
9nd petitioner as a Councillor of the 
Cbirala Municipality. The Ist petitioner 
was the Ohairman of the Municipality 
at the time of the election, and was 


. accused of corruptly assisting the 2nd peti- 


tioner but that was no reason for includ- 
ing him as a principal party in an election 
petition. His name should have been struck 
out at the outset. 

The 2nd petitioner who will be refer- 
red to as petitioner raises two points. 
Firstly, the inquiry was vitiated by the 
learned Subordinate Judge's allowing the 
ballot box to be opened by the respond- 
ent and its contents to be generally ins- 
pected by him, This wasa most improper 
proceeding, and no justification for it is 
upon the record. The respondent filed an 
affidavit to the effect that without seeing 
the records (the ballot papers) it was im- 
possible for him to proceed with the trial 
and the Subordinate Judge without obtain- 
ing further particulars granted permis- . 
sion, 1 

No doubt under r. 26 (2) of the Rules 
for the conduct of Municipal Elections an 
Election Court may order the ballot papers 
+o be inspected, but obviously that is a 
power which should be exercised with the 
greatest circumspecticn, otherwise the 
voters would no longer be safeguarded. 
by the secrecy ofthe ballot. Rule 4! of the 
Rules for Parliamentary Elections (Rogers 
oa Elections, Vol. II (1918), page 730 lays: 
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down that the mode-in which any parti- 
cular elector has voted shall not bə dis- 
covered until he has been proved to have 
voted, and his vote has been declared by 
a competent Court to be invalid. This 
is the right principle. The examination of 
the ballot paper-must follow the proof, not 
precede it, and if it ig necessary to find 
such a paper the searah must be conduct- 
ed by the Judge himself or by the sub- 
ordinates in whose impartiality he has com- 
plete confidence. The parties themselves 
Should never have access to the general 
contents of the ballot box. 

But it cannot be said that this irregular- 

_ity has invalidated the inquiry. If peti- 
tioner could have established, as he alleged 
_that the whole case against him was 
fraudulently based on information obtain- 
ed in this manner, he might have discredit- 
ed the evidence to that extent. But it is 
all a question of fact andthe conclusion 
at which the Subordinate Judge has arriv- 
ed after considering all the circumstances 
cannot be disturbed by this Oourt on 
- revision. . 

'"Becondly, exception is taken to the man- 
ner in which the learned Subordinate Judge 
presuming that certain witnesses would 
probably have voted for the respondent 
has added their votes as if they had been 

. duly recorded. After also rejecting certain 
votes recorded for the petitioner he de- 
_clares the figures as follows: Petitioner No.43. 
Respondent No. 49 asagainstthe original peti» 
tioner No.51. Respondent No. 42 and go feels 
himself constrained to declare the respond- 
ent elected. There is no justification for 
this. The Judge may reject votes, and if he 
had confined himself to rejection the 
figures would bepetitioner No. 43, respond- 
ent No. 42, Buthecannot also add votes. 
Therefore on the bare figures the petitioner 
stil] heads the poll, and the Judge does 
not profess to put the respondent in his 
. place on any other consideration than that 
of the figures. ` 

Under r. 12 the Judge has a discretion 
either to order a fresh election or to de- 
clare some other party to the. petition duly 
elected. Obviously the latter course is 
only appropriate when the inquiry has been 
confined to mere technical questions about 

‘the admissibility of certain votes. When 
there are charges and counter-charges of 
corruption it would be unwise to declare 
‘some other party elected, unless the Court 
was prepared to extend its inquiry into 
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the conduct of every candidate. Other 
wise a candidate would be elected by action 
of the Court, and no further election peti- 
tion against his alleged misdemeanours 
would lie. Where one party has indulged 
in active intimidation it is by no means 
improbable that its conduct has evoked & 
response from its opponents; as was ob- 
served on a famous occasion not altogether 
dissimilar from the fasts of the present 
case it may be a spirited contest with 
sturdy patriotism called forth on either 
side, aes 

In such circumstances it is hardly sata 
to declare as elected the second on tha 
poll merely because the first is disquali- 
fied. Nor was the learned Subordinate 
Judge prepared to take such a step. He 
merely declared the respondent elected bas 
cause he thought wrongly that he had ob« 

ined more votes. . 
i therefore, set aside this part of the 
order and order a fresh election. | 

No costs to 2nd. petitioner who has failed 
in his main attempt to re-habilitate his own 
election. First petitioner may have his costs 
‘throughout in Civil Revision Petition No. 
1458 of 1927 to which this judgment also 
applies. 


Y, N, Ve Order set aside. 


BOMBAY HIGH COURT. 
Cryin REVISIONAL ÁrPLICATION No. 138 
oF 1926. 

February 1, 1928. 
Present:—Mr. Justice Fawcett and 
Mr. Justice Mirza. 
'.MAHADEV NARAYAN NERKAR 

—DEsENDANT—APPLICANT 


versus 
NARAYAN DATTATRAYA SAMANT 
—OPPONENT. 

Civil Procedure Code (Act V of 1908), Sch. IT, 
para, 1—Arbitration—Reference—‘All parties ina 
terested’, medning of—Defendant who has not appears 

ether necessary party. 
a general rule can be laid down whether a 
defendant who has not putin an appearance and 
who does not contest the suit is or is nota ‘party 
interested’ within the meaning of para. 1 of tha 
Second Schedule to the Civil Procedure Code, Each 
case must be decided on its particular facts, lp. 345, 
ue dd B and C, for partnership accounts allega 
ing that C had retired from the partnership and 
that B alone was liable. B contended that C also 
was liable. C did not appear in thecase. A and E 


344 


pübsequently veferred the matter to arbitration. 
The award was not favourable to B and he con- 
tended that the reference was invalid as C had not 
joined in it: 

Held, that under the circumstances of the case, C was 
not a necessary party tothe reference and that the 
award was binding on B, [p. 345, col, 2.] 


Revision application from a decision of 
the Subordinate Judge at Bassein, in Civil 
Buit No. 49 of 1994. 

Mr. A. G. Desai, for the Applicant, 

Mr. P. B. Shingne, for the Opponent, 

JUDGMENT. 

Fawcett, J.—In' this case, the appli- 
eant was defendant No. 2in a suit for part- 
nership accounts, ete. which was filed 
against him and two other defendants. 
The plaintiff alleged that defendant No. 3 
had retired in the year 192] and that he 
was not liable to account. Defendant No. 2 
jn a written statement to some extent con- 
troverted this allegation. He said that it 
‘was not settled at the time of defendant 
No. 3’s retirement what were the amounts 
outstanding between the different partners, 
and he added a prayer, which might be 
‘taken as covering relief as to the amount 
due from defendant No. 3 as well as the 
‘other partners upon taking accounts, 
Among the issues that were subsequently 
raised No. 3 was, “what were the terms of 
the partnership business after defendant 
No. 3 retired from it,” and No. 5 was, 
“what is found dueen taking accounts to 
each,of the parties in suit." Defendant 
No. 3 did not appear at all in the suit, 
and it proceeded against him ez parte. 
The plaintiff and defendants Nos. 1 and 2 
Jater on referred the suit to the arbitra- 
tion of a Pleader, who submitted an award 
which was accepted by the plaintiff and 
defendant No. 1. Defendant No. 2, how- 
ever, raised various objections, and one of 
them was that defendant No. 3 had not 
signed the submission paper or the applica- 
tion about it. The Subordinate Judge 
held all his objections to be unsustainable, 
and that detendant No.3 was not a person 
“Interested in the matters referred to ar- 
‘bitration within the meaning of para. 1 
of Sch. II of the Civil Procedure Code. 
Accordingly,in his opinion, his not joining 
‘in the reference did not invalidateit. De 
‘fendant No. 2comes to us in revision and 
asks us to hold that the reference to ar- 
‘pitration was ultra vires in consequence of 
defendant No.3 not having joined in the 
reference, and that the award, therefore, is 
a nulity. 
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The first question that arises, is what is 
ths meaning of the words“‘all the parties 
interested" in sub-para. (l) of para. lof 
the Second Schedule of the Code, in 
particular, with reference to a defendant, 
who does not put in an appearance and 
does not contest the” plaintiff's suit, 
Authorities on this particulur question are 
somewhat conflicting. It hasbeen held by 
the High Court of Allahabad that a de» 
fendant, who does not put in an appear- 
ance, nor contest the suit is not a "party 
interested" within the meaning of tbis 
paragraph, and that the mere fact that 
such defendant hasnot joined in an ap- 
plication will net invalidate the award, 
Sea Ishar Das v. Keshab Deo (1), Sabta 
Prasad v. Dharam Kirtisaran (2) and 
Ajodhya Prasad v. Badarul Husain (3). 
On the other hand, it has been held by the 
High Court of Caleutta in Laduram 
Nathmull v. Nandlal Karuri (4) and that 
of Madras in Polita Pavama Panda v. 
Narasinga Panda (5) that the mere fact 
that the defendant has not put in an ap- 
pearance and does not contest the suit is 
no ground for holding that he is not a 
party interested within the meaning of 
this paragraph; and the Madras High Court 
hasfurther held that a party may be inter- 
ested, though no relief is claimed against 
him: Subba Rao v. Appadurai Iyer (6). 
In the last named ease there were clear. 
grounds for saying that the defendant 
No. 4in the suit under consideration was 
an interested party in the result of the 
suit. Similarly. in Indur Subbarami Reddy 
v. Kandadai Rajamannar Ayyangar (7) 
where in a suit for partnership accounts two 
out of three defendants made an applica- 
tion tothe Court to refer the matter in 
dispute to arbitration, but the repre- 
sentatives of defendant No, 3, who wasthen 
deceased, were not parties to the applica- 
tion, which was, however, granted, there 
were grounds for saying that defendant 
No. 3 was clearly a party interested, be- 
cause he was a partner at the time when 
the partnership incurred the liability in 
respect of which the partnership suit was 


(1) 7 Ind. Cas, 68; 32 A. 657; 7 A. L. J, 807. 

(2) 18 Ind. Cas. 609; 35 A. 107; 11 A. L. J. 66. 

(3) 41 Ind. Oas. 357; 39 A. 489 at p. 495; 15 A. L. J. 
2 


421. 

(4) 55 Ind. Cas. 747; 47 C. 555; 31 O. L: J. 150. 

(5) 51 Ind. Cas. 155: 42 M. 632; 36 M. L. J, 538. 

(6) 86 Ind. Cas. 839; 48 M. L. J. 142; (1925) M. W. 
N. 97; 21 L. W, 498; A. I. R. 1925 Mad. 621. 

(7) 26 M, 47; 12 M, Ts J. 398, . 
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“brought; and the main test must, I think, 


: be whether the party who has not joined’ 
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Jin the reference was interested in the 
matter in differenae that was referred to ` 
arbitration. Thiais what is laid down by : 
Dawson Miller, O. J. in Raghunath Sukul ` 
` tioù about defendant No. 3's liability, It 


.v. Ramrup Raut (8) where he says (page 
781*):— 


“In my opinion the words ‘all the parties 


interested’ do not mean necessarily all the : 


` parties to the suit, but all the parties in» 


- ween them which they wish to refer." 
Ido not think that any general rule can 


` 345 


‘tion was carried on without any notice to 


defendant No.3. In the circumstances, Í 


think, a legitimate inference arises that 


defendant No, 2 wanted to have a quick 
decision of the disputes between him and 
the plaintiff and did not press his conten. 


is nota case where defendant No, 3 was 


‘still a partner in the business and so wag 


necessarily interested in the accounts; he 


“had retired and in the circumstances it 
terested in any ‘matter in difference bet- ` 


rests, in my opinion, upon the applicant tg 


' gatisfy the Court thatdefendant No, 3 waa 


be laid down whether a defendant, who ' 


.hasnot put in an appearance and who 
does not contest the suit, is or is not a party 
` interested within the meaning of this 
. paragraph; and each case must, I think, be 
decided upon its own particular facts. 
. In the present case, undoubtedly, in 
. view of the defendant's pleadings and the 
. issues, there is ground for the contention 
. that .defendant No, 3 was interested 
.in the result of the suit, and, there- 
. fore, in the matters that were refer- 
. red to arbitration, provided that the 
. question of defendant No. 3's liability 
. either to the plaintiff or to defendant No. 2 
was among the matters that were intended 
“to be the subject of arbitration. The re- 
. ference to arbitration has been read out to 
us. Itisin rather general terms and no 
. specific issues were referred to the arbitra- 
: tor, It isin the following form:— 

“In order to decide the said suit we the 
undersigned appoint Mr. Partab as arbitra- 
tor to hear the contentions of the parties, 
look into the papers, and decidefrom what 
party what amount is either to be received 
or to whom what amount is to be paid, 

‘and whatever decision he will make will 
be acceptable to us and we will abide by 
itand we will not appeal against it. 

. Therefore, the order should be made ap- 

.pointing Mr. Partab as arbitrator and the 
“case should be referred to him for being 

. deeided." 

Thearbitrator was to hear the contentions 
of the parties, and this leaves open the 

"question whetker defendant No. 3's liability 
was referred to him. The defendant No. 2 

` ‘signed the submission to arbitration kuow- 
ing that the defendant No. 3 was not 

‘going tobea party toit, and the arbitra. 

(8) 76 Ind. Cas. 2; 2 Pat, 777; (1923) Pat. 225; A.L R. 
(1924 Pat. 33; 2 Pat. L. R. 76; 5 P. L. T. 239. 


' *Page of 2 Pat.—[Ed.] 


a party interested in the matter referred 
to arbitration. Having regard to defend. 
ant No.2'sconduet, I think, that he was 


.not really a party interested in these 


matters, and that hadthe arbitrator passed 


‘an award, of which defendant No. 2 ap. 


proved, no question would have been 
raised about defendant No. 3's omission 
to join in the reference. I think thecire 
cumstances clearly point to this objection 
being an after-thought, owing to the award 
being one, of which defendant No.2 did 
not approve. Therefore, I do not see 
sufficient reason to interfere in revision 
with the decision of the Subordinate Judge, 


‘and I would dismiss the application with 


costs. 

Mirza, J.—I agree. The suit was in 
respect of partnership accounts from the 
year 1919 up tothe date of the filing of 
the suit, when the partnership was dis- 
solved. Originally, all the parties to the 
suit had been partners. But on March 24, 
1921, the third defendant retired írom the 
partnership. It must be taken that by this 
retirement under the provisions of s, 253, 
sub-s. (7), ofthe Indian Contract Act, the 
partnership was dissolved as between al] 
the other members of the partnership as 
well as the retiring partner. The plaintiff 
alleged that at the time of the retirement 
of defendant No. 3 it was agreed that de- 
fendant No. 3'had no right in the assets of 
the partnership, nor was he liable in respect 


ed no relief against defendant No.3 who 


“of the debts of i partnership. He claim- 


was made only a iformal party to the suit 
as the suit was in \respect of partnership 
accounts. The rem&ining partners having 
agreed to continue the partnership busi- 
ness must be regarded as having formed & 
new partnership as from the dateof the 
retirement of defendant No. 3. The suit 
therefore, must be taken to have been in 
respect of two partnership . accounts, De« 
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fendant No, 2 by his written statement 

' para. 6 raised a point that defendant 
“No. 3's liability to contribute towards the 
loss of the partnership of which he was 
a member continued. He also raised an 
issue to have it determined what amount 
would be found due to each party on the 
‘taking ofthe partnership accounts. On 
: these allegations it would appear that de- 
fendant No.3 would hava an interest in 
thesuit. But,itis open toa party at any 
stage of the proceedings to abandon his 
-claim in whole or in part. Defendant 
“No, 3 seems to have abandoned his claim 
against defendant No. 3 when the suit 
‘was referred to arbitration. At that stage 
: of the proceedings defendant No.3, in my 
judgment, ceased to be interested in the 
subject-matter of the litigation. No notice 
of the arbitration proceedings was served 
upon defendant No.3 and he was not a 
party to those proceedings. In these cir- 
- cumstances, the judgment of the lower 
Court seems to me to have proceeded on 
- correct lines. 

Per Curiam.—The Rule is discharged 
with costs. Liberty to the plaintiff totake 
out the decretal amount and costs ofthe 
Rule that were paid into the Court under 
tbis Court's order. 


ALN. A. Rule discharged, 


LAHORE HIGH COURT. 
Frege CIVIL APPEAL No. 538 or 1924. 
April 26, 1928. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Johnstone. 
BRIJ RAJ SARAN, MINOR, THROUGH 
PURAN CHAND, Cavin Nazar— 
DEFENDANT—APPEILANT 


versus i 
Tags ALLIANCE BANK or SIMLA, 

LTD IN LIQUIDATION THROUGH LIQUIDATOR 

—PrAINTIFF AND Musammat RAJA DEVI— 
DEFENDANT— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, 
v. —Guardian ad litem, appointment of Court oficer 
as—Procedure. ii . . 

When an officer of the Cort is appointed guardian 
ad litem under O. XXXIIL, r. 4, Oivi: Procedure Oode, 
he should be given an opportunity to communicate 
with the minor and his relatives in order to file a 
written statement in answer to the claim and to 
produce such evidence as might be considered neces- 

‘sary to establish the’ defence. He should also be 
provided with funds to defray the costs to be in- 


/ 


BRIT RAT SARAN V, ALLIANGH BANK OF BIMLA, 


110 f, 0, 1928 


curred by him in the performance of his duties ag 
such guardian. | : 
First appeal from a decree of the Senior 
Subordinate Judge, Simla, dated the 27th 
November, 1923. 
Messrs, Jagan Nath Aggarwal and D. Q, 
Ralli, for the Appellant. i 
Mr. Muhammad Amin Khan, for the Res 


spondents, 
JUDGMENT. 
Shadi Lal, C. 4.—On the4th October, 
1922, the Alliance Bank of Simla, Limited, 


: brought an action against Pandit Ram 


Chandra and his minor grandson, Brij Raj 
Saran, for the recovery of a certain sum of 
money on the foot of a mortgage-deed 
executed by them on the 6th March, 1918, 
Shortly after the institution of the suit, 
Pandit Ram Chandra died, and his widow 
Musammat Raj Devi was impleaded as his 
legal representative; and the minor's adop- 
tive mother Musammat Ganpat Devi, was ape 
pointed to be his (minor's) guardian ad litem. 
After some infructuous attempts, at serving 
these ladies with the summonses the Sub- 
ordinate Judge ultimately passed an order 
on the 8th October, 1923, that if they 
refused to accept service of the summonses 
they should be served in the manner pre- 
scribed by O. V. r. 17 of the Civil Procedure 
Code. On the 10th November, 1923, a copy 
of the summons was delivered to Musammat 
Ganpati Devi, and on the same day Musam- 
mat Raj Devi was also served with 
summons. The case came up for hearing 
on the 27th November, when owing to the 
non-appearance of MysammatRaj Devi pro~ 
ceedings were taken ex parte against her. 
But the Pleader appeared on behalf of 
Musammat Ganpati Devi and stated that 
his clientdid not desire to be appointed 
guardian adlitem ofthe minor. Thereupon, 
the Court appointed the Oivil Nazar to be 
guardian ad litem and after recording the 
statement of one witness for the plaintiff 
passed a preliminary decree on that day for 
Rs. 50,007-3-6 against the minoras well as 
Musammat Raj Devi; the minor to be 
liable tothe extent of the property inherit- 
ed by him from his adoptive father. 


There can be no doubt that, when Musam- 
mat Ganpati Devideclined to act as guardian 
ad litem forher minor son, the Court was 
justified under O. XXXII, r. 4, Civil Pro- 
cedure Code, to appoint an officer of the 
Court to be the guardian ofthe minor. But 
the guardian should have been given an 
opportunity to communicate with the minor 
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“And his relatives in order to fle a written 
‘statement in answer to the claim, and he 
‘Should have been also afforded an opportun- 
"ity to produce such evidence as might be 
“considered necessary to establish thedetence. 
‘It is, however, clear that no written state- 
‘ment was, 
Nazir, 
-the very day on which he was appointed 
guardian ad litem. Nor was he provided 
with any fund to defray the costs to be in- 
‘curred by him in the performance of his 
: duties as such guardian. 
Indeed there has been no trial of the case 
80 far a8 the minor is concerned, and it is, 
therefore, necessary to remit the case for 
re-trial. lam accordingly constrained to 
allow the appeal and remand the case for 
trial inaccordance with law. The Court- 
fee on the memorandum of appeal shall be 
refunded and other costs incurred in this 
Courtshall be borne by the parties them- 


‘selves, 
: Johnstone, J.—I concur. 
E. L, Appeal allowed: 


Case remanded. 


———— 


. CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE OxDER No, 363 
or 1926, 

July 15, 1927. 
Present:—Mr. Justice Page and 
Mr. Justice Graham. 

Sheikh SALIM—DzrsNDANT 
; —APPELLANT 


versus 
HAJIRA BIBI—PLAINTIFp— 


RESPONDENT. ; 

Civil Procedure Code (Act V of 1908), s. 105, 

0. XLIII, (1) (Q—Appeal from order of remand 

after disposal of suit by trial Court, competency 
0 


A party who desires to appeal from an order of 
before the final disposal of 
it. He cannot be permitted to wait until after 
the final disposal of the suit by the trial Court and 
then to appeal against the order of remand with- 
out appealing from the decree in the suit. [p. 348, eol, 
1 


Madhu Sudan Sen v. Kamini Kanta Sen (1) and 
Baikuntha Nath Dey v, Nawab Salimulla Bahadur (2) 
and ofher cases followed. : 

Section 105 of the Code of Civil Procedure, 1908, 
i not altered thelaw in this respect. [p. 349, col, 


SALIM D, HATIRA BTET, 


or could be, filed by the Civil . 
as the Court decided the case on. 


p 


Appeal against an order of the Officiat= 
ing Subordinate Judge, Dacca, dated the 
13th May, 1926, reversing that of the Mouneif 
of that place, dated the 6th November, 1925, 


Babu Prakash Chandra Pakrasi, for the 
Appellant, 
Babu Bhupendra Kishore" Bose, for the 
Respondent, 
JUDGMENT, 

Page, J.—This is an appeal from an 
order of the 18th May. 1926, passed by 
the learned Officiating Subordinate Judge 
of Dacca, by which he remended the cage 
for re-hearing before the learned Munsif 
of Dacca, The suit was brought to recover 
damages upon the footing that the defend- 
&nt had dispossessed the pleintiffs from 
.the land of which the plaintiffs were entitl. 
ed to possession. The trial Court held 
that the suit was not maintainable with- 
out the establishment of the plaintiffe' title 
to the property, and upon that preliminary 
issue passed a decree dismissing the suit 
on thetth of November, 1995. The plaint- 
iffs appealed, and by theorder under appeal 
. of the 13th May, 1926, the learned Subordi- 
nate Judge reversed the decree of the trial 
Court, and remitted the case to the trial 
Court to be re-heard upon the merits, The 
case having been returned to the trial 
Court was re-heard on the 7th August, 
1926. It appears that the defendant ap- 
plied foran adjournment of the case, and 
that at the re-trial the suit was contested 
by the parties on the merits, On the 13th 
of August, 1926, the learned Munsif passed 
.& decree in favour of the plaintifis, There- 
after, on the 94th August, 1926, the de- 
fendant preferred an appeal to this Court 
from the order of remand which had been 
passed on the 13th May, 1926, ` 

A preliminary objection to the hearing 
of the appeal has been raised by the re- 
spondents which is tothe following effect, 
The learned Vakil forthe respondents con- 
‘tends that although the appeal to this Court 
which has been preferred from the order of 
remand is within the time limited for 
-appealing from such an order, it is nat 
open to the defendant in the circumstances 
that I have narrated to prefer an appeal 
against the order of remand. In my opinion 
the preliminary objection must prevail, 
for in this Court the point is concluded by 
authority against the appellant: see 
Madhu Sudan Sen v. Kamini Kanta Sen (2), 


(1) 32 C. 1023. 
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. Baikuntha Nath Dey v. Nawab Salimulla 
Bahadur (2), Janki Nath Roy v. Promotha 
Nath Hoy (3), Mackenzie v. Narsingh Sahat 
(4) Ugra Narain Singh v.Basan Narain 

.' Singh (5), Uman Kunwari v, Jarbandhan (8) 

- gnd-Lakehmi v..Marudevi (T). 

“In all thege cases except Baikuntha Nath 

' Dey. v. Nawab Salimulla Bahadur (2), the 
appeal against the preliminary decree or the 
interlocutory order was presented after the 

‘final decree had been passed and the fact 
that a final decrée had been passed having 
been brought to the notice of the Appellate 

“Court ‘at the hearing of the appeal from 
the preliminary decree or interlocutory 

“order, it was held that, the final decree 
' having been passed, the appeal against the 
‘preliminary decree or interlocutory order 
` could not be maintained." Per Chatter- 
-jea and Walmsely, JJ., in Ugra Narain 

. Singh v. Basan Narain Singh (5). 


Tt was contended by the learned Vakil 
for the appellant that the earlier cases 
- were distinguishable because under the 
. previous Code it was permissible to chal- 

lenge the order of remand on appeal from 
. the decree passed at the re-trial, whereas 
. under s. 105, sub-s. (2) of the Code of 1908 
‘the only mode in which it is permissible to 
.eontest an order of remand is by a direct 

appeal against the order, It has been held, 
- however, in Janki Nath Roy's case (3) that 
the ratio decidendi of the earlier cases was 
not ‘affected by the Code of 1908, I agree 
with the view which was expressed by 

Chitty and N. Chatterjea, JJ.in that case, 
-Now, in Madhu Sudan Sen v. Kamini 
- Kanta Sen (1) Maclean, C. J., observed that 

“If a party desire to avail himself of the 

- privilege conferred by s. 588 in relation to 
an order of remand, he ought todo so before 

'the finaldisposal of the suit. He cannot 
-be permitted to wait until after tbe final 
. disposal of the suit and then to appeal 
against the interlocutory order without 

appealing from thejdecree in the suit;" 

a fortiori he ought to prosecutean appeal 

against the order of remand if ‘he knows 

that it is the only wey in which he can 


(2) 12 0. W.N. 590; 60. L, J. 547. . 


Ind. Qas 51415 O. W. N 830. 
P rd Cas. 413; 36 O. 762; 100. L. J, 113. 
(5) 19 Ind, Gas. 630; 17 O, W, N. 868; 18 O. L. J. 


78) 30 A. 479; 5 A. L, 5.447; A. W. N. (1908) 195; 4 
L 


“L. T. 162. 
MD 12 Ind, Oas. 664; 37 M. 29; 10 M. L. T. 437; 21 
M, La F, 1063, 
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contest the order of remand, and that it 

will not beopen to him thereafter to chal- 

lenge its validity at the re-trial. In my 

opinion, the real ground upon which the 
view taken by the Calcutta High Court 
. is founded is that expressed by Stephen, J., 

in Baikuntha Nath Dey v, Nawab Salimulla 
' Bahadur (2): 

“The basis of the decision in Madhu 
Sudan Sen v, Kamani Kanta Sen (1) may 
.brregarded as being the consent of thg 
appellant to the proceedings subsequent ta 
remand, implied by his not appealing 
_ against the order of remand during those 
proceedings. | 

It was open to the defendant in the 
present case to appeal against the order of 
remand,or to accept the order of remand 
and to take his chance of proving success» 
_ful at the re-trial ashe had been when 
the case had for the frat time bean heard, 
The defendant did not: protest against the 
validity of the new trial, nor did he refuse 
to take any part in that proceeding. On 
the contrary, it appears that he contested 
the suit at the re-hearing on the merits, 
that in the event a decrea was passed 
against him, and that he has not preferred 
an appeal therefrom. I donot think that 
it was open tohim, after having taken his 
chance of succeeding upon the merits at 
the re-trial and when the day had gone 
against him, to give the go-by to the pro- 
ceedings which terminated in a decree 
against him at the re-trial, and thereafter 
to prefer an appeal against the interlocu- 
tory order of remand which was the founda- 
tion of the jurisdiction of the learned 
Munsif to re-hear the cage. A litigant find- 
ing himself in a situation sueh as that in 
which the appellant was placed must elect 
whether he will accept or repudiate the 
validity of the remand order. In my 
opinion, in the circumstances obtaining in 
the present case the appellant must be 
treated as having accepted the order of 
remand, and was not at liberty to prefer the 
present appeal. 

The result is that the appeal is dismissed . 
with costs. 

Graham, J.—I agree. The question 
-whether the appeal is competent or not 
appears prima facie to be concluded by 
the decision of this Court in the case of 
Madhu Sudan Sen v. Kamini Kania Sen 
(1. That case was decided in the year 1905, 
But the learned Vakil for the appellant 
has argued that s. 105, sub-s, (2) of the 


110 I. O. 1928 


Code of Civil Procedure, which introduc- 
ed a change inthis section asit formerly 
stood (it was previously s. 591), has altered 


the position, and that, though the decision, 


referred to above was good law under the 
Code asit then stood, it no longer repre- 
sents sound law under the existing Code. 
The point emphasisedis that under the 
former Code the order of remand could be 
challenged either by way of appeal against 
the remand, or by appealing against the 
decree, whereas now, under sub-s. (2) of 
this section, if the orderof rémand is not 
chellenged in an appeal therefrom, the 
appellant is precluded from subsequently 
disputing its correctness. It is further 
contended that the appellant hasin the 
circumstances which obtained in this case 
a dual and not an alternative remedy, and 
thatitis open to him to exercise both 
these rights. in my opinion, this conten- 
tion is not well-founded and cannot be 
allowed to prevail. It is true that a change 
has been made ins. 105 of the Code of 
Civil Procedure, but I do not think that 
the alteration has materially affected the 
merits of this question. The appellant 
having accepted the order of remand with- 
Out exercising the right which behad of 
appealing against the same, and having 
submitted tothe decision of the Oourt 
cannot, it seems to me, be allowed to turn 
Found andsay.that, despite his failure in 
the suit, he is still entitled to challenge 
the order ofremand. Asregardssub-s, (2) of 
8. 105, which has been relied upon by the 
learned Vakilfor the appellant, that sub- 
section, so far from helping the appellant 
seems rather to furnish an additional argu- 
ment against him, since if it is not open 
to him under the present law to challenge 
the order of remandin an appeal against 
the decree unlesshe had appealed there- 
from, it was all the more incumbent upon 
him to lose no time in challenging that 
order by appealing against it instead of 
remaining silent and allowing the suit to, 
be tried out. Finally it may be observed 
that, so far as this Court is concerned, the 
matter is concluded by authority more re- 
cent than the year 1908, namely, the case 
of Janki Nath Roy v. Promotha Nath Roy 
(3) and others, decided in 1911. : 

For these reasons I agree with my 
learned brother that the preliminary objec- 
tion succeeds and the appeal must be dis- 
missed, 
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`. RANGOON HIGH COURT. 
First OVIL APPEALS Nos. 118 AND 16a oF 
1921. 
January 25, 1928. 
Present :—Mr. Justice Carr and Mr. Justice 
Cunliffe. 
A, KHORASANY AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
C. ACHA. AND OTBERS—DEFENDANTS— 
RESPONDENTS. 

Muhammadan Law—Guardianship—Widow's power 
to enter into contracts of partnership om behalf of 
minor children—Rights and liabilities of such minors 
—Contract Act (IX of 1872), s. 247—Partnership— 
Suit for dissolution—Limitation—Limitation Act (IX 
of 1908), Sch. I, Arts. 106, 114, 120. 

A Muhammadan widow, as such is not competent 
to enter into an agreement on behalf of her 
children, with her deceased husband's partners, to 
continue the partnership business. [p. 350, col. 1.] 

Imambandi v, Mutsaddi (1), applied. 

Where a Muhammadan widow entered into such an 
agreement with her husband's partners : 

Held, (1) that the agreement was not binding on 
the minor children aud their share could not be 
made liable for any loss incurred ; [p. 350, col, 2.] 

(2) that the partners who had in fact carried on 
the business with the partnership assets, were bound 
to account to the minors for theirshare in the net 
profits made as well as for their share of the assets 
of the firm at the time of their father's death. [ibid.) 

A suit by a partner for dissolution of the partner- 
ship is governed by Art, 120 of Sch. I of the Limitae 
tion Act and aot by Art. 106 or Art, 114, [p. 351, col, 


páppesls E the judgment of the 
istrict Cour assein, in Civil Regu. 
lar Suit No, 21 of 1925, l i is 
' Mr. Foucar, for the Appellant. 

Mr. Shaffee, for the Respondents, 


JUDGMENT. 

Carr, J.—The plaintiffs in this suit are 
the widow and the minor children of Musaji 
Hashim Acha, who died in May, 1919, He 
was at that time a partner of the defendant, 
A. M. A. Khorasany, in a rice milling busi- 
ness carried on in a mill which belonged to 
the firm. Itis alleged by the plaintifts that 
shortly after Hashim Acha's death it was 
agreed between the defendant and the first 
plaintiff, Amina Bi, on behalf of herself 
and the minors, that the partnership should 
becarried on as before, Hashim Acha's 
place a8 partner being taken by his 
widow and children. They sue now for 
dissolutionof partnership and foran account 

The defence was a denial of the alleged 
new partnership and a contention that the 
plaintiffs were entitled only to a half 
share ofthe mill as it was at the time of 
Hashim Acha's death and to reasonable 
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compensation for the use of the mill since 


that time. n . 
Alternatively the plaintifis claimed, as 
heirs of Hashim Acha, their one-half share 


of the property and an account of, and’ 


their share ip, the profits made from it 
since his death. The first plaintiff claim- 
ed a share of the profits only for three 
years before the suit whilethe other plaint- 
is claimed for the whole of the period. 
- The defendant's reply to that was that 
the plaintiffs could not join such an 
alternative claim with their claim based 
on partnership and that there was &, mi8- 
joinder of parties in that the first plaintiff, 
‘Amina Bi, as administratrix of the estate, 
was the only person who could sue as re- 
presentative of Hashim Acha. 
The District Judge found the new part- 
riership proved and held that it was valid. 
He.gave the plaintiffs Nos. 2 to 6 a decree 
for dissolution of partnership and, an ac- 
count, as prayed, but dismissed the suit 
of the first plaintiff as time-barred under 
Att. 114 of the Limitation Act, Sen. l —- 
- Both the defendant and the first plaint- 
if appeal, Their appeals have been heard. 
together and will bo dealt with together in 
‘this judgment. ae 
(His Lordship found that there was an 
agreement to a on the:partnership busis 
d continued:— = : 
P io definito period for-such continuance 
seems tohave been fixed, and, in my opinion, 
defendant's contention thatthe arrangement 
was to continue only till Letters ‘of Admi- 
nistration were taken out is as an after- 
t. i . icy E: . 
S am unable to agree with the Die- 
trict Judge in his finding that this agree- 
ment constituted a valid contract of part-. 
nerahip, so far, at any rate, as the minors, 
are concerned. It is made quite clear by- 
the decision of their Lordships of the Privy 
Gouncil in Imambandi v. Mutsaddi (1), 
that a Muhammadan widow as such is not 
competent to enter into & contract binding. 
on her minor children and, therefore, in. 
this case the agreement could not bind the 
hi laintifis. i : 
Pt hea been urged that s. 247 of the Oon- 
tract Act is sufficient to make the agree- 
ment a binding contract. I do not think 
itis. That section lays down that 
d. Cas. 513: 45 0, 878; 35 M. L. J. 422; 16 
734 M. L. T, 330; 28 O. L. J. 409; 23 C. 


DW 276; 20 Bom. L, R. 1022; 
E 518, 48 1, A. 78 
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when a minor is admitted to the benefits’ 
of partnership he is not personally liable’ 
for the obligations of the firm, but that 
"his share of the property of the firm x 
is so liable. The question then arises—- 
how can the minors share be made so 
liable? Certainly not by the agreement of, 
the minor himself or of any person not 
qualified to contract on his behalf. The 
necessary conditions which might have’ 
made liable the share of the minors in 
the mill and the other capital (if any) of 
the former firm were not present in this 
case ‘and, therefore, the general rule laid’ 
down in s. ll applies fully and the agree- 
ment was not acontract binding on the’ 
minors and, therefore, it was not a con~ 
tract at all, but a mere void agreement; 
] have no doubt that both the first plaint- 
iff and the defendant at the time of mak- 
ing the agreement were not aware of the 
legal difficulty and believed that were 
entering into a valid contract and as bet- 
ween the first plaintiff, Amina Bi, and the 
defendant I think thata partnership was 
validly created by the agreement. i 


“But the position as regards the minors 
seems to me to be very much the same am 
if there had been a valid partnership ex- 
cept only that their share in- the property 
of the firm could not be made liable for. 
any losses that were incurred. Fortunately 
there seems in fact to have been a subs 
stantial profit, The defendant has in fact 
carried on the business with the partner» 
ship property and,in my opinion, he is . 
bound to account 10 the representatives of 
his deceased partner for one-half of the 
profits made as well as for their share 
of the assets of the firm at the time of that 
partner's death. So faras the interest of 
the minors is concerned, therefore, I see 
no ground for interference with the decree 
of the District Court directing an account 
to be taken, except that the defendant 
should be allowed to deduct a reasonable 
amount as remuneration for his manages 
ment of the business before the nett profita 
are calculated, . ~ 4 


As regards the objection that there was 
misjoinder, I do not think that there is 
any objection to the joinder of the alternas 
tive claims put forward. And I do not 
think that any misjoinder of parties that 
there may be is more then a mere technical 
error not affecting the merits ofthe casé 
inany way. In my view iheré iang such 
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misjoinder as would justify interference in 
any sense. 

Coming to the appeal of the first plaint- 
if, Amina Bi, the Distriet Judge held 
that her suit for dissolution was time-barred 
under Art. 114 of the Limitation Act. I 
am unable to agree that that article ap- 
plies. The dissolution of a partnership is 
not a rescision of acontract. There ap- 
pears to beno Article specifically dealing 
with a suit for dissolution. That being 
so, [think that Art. 120 would apply, thus 
giving a period of six years. And the 
starting point would be the time when the 
defendant refused to give the plaintiff any 
of the profits of the business—that is from 
1922, or at the earliest November, 1921. 
On that basis the suit was in time. Ido 
not consider that Art. 106 can apply, be- 
cause there has never been a dissolution of- 
the partnership between Amina Bi andthe 
defendant. The latter's declaration ia Nov- 
ember, 1921, could not amount toa dis- 
solution, since be remained in possession of 
the firm's assets and continued to carry on 
its business. , s 

The District Judge further said that, as 
a Muhammadan widow,Amina Bi could have 
no share in the mill itself, I know of no 
authority for this proposition, whieh has 
not been supported. < . 

Amina Bi asked only for her share of the 
profits for three years before the suit and 
in my viewshe is clearly entitled to that, 

I would, therefore, amendthe decree of 
the. District Court by declaring that the 
plaintiffs collectively are entitled to one- 
half of the assets of the firm at the time 
of the death of Musaji Hashim Acha, that 
the minor plaintiffs are entitled to seven- 
eighths of one-half of the nett profits since 
the death of Musaji Hashim  Acha, and, 
that the first plaintiff, Amina Bi, is entitled 
to one-eighth of one-half of the nett pro- 
fits since a date three yeers before the 
{nstitution of the suit, the nett profits being 
in each case calculated after deduction of 
reasonable remuneretion for the defendant's 
management of the business; and would 
direct that an account be taken accordingly 
and a final decree passed in accordance 
with the account. : 

Essentially the defendant fails in both 
appeals. He must, therefore, pay the costs 
of the plaintifis in both appeals and in the 
District Court. 

Cunliffe, J.-~I concur. 

À Ny Ay Decree modified, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Frest CiviL APPsaL No. 4l or 1920. 
February 29, 1928. 
Present:—Mr. Hallifax, A. J. O., and 
Mr. Ghulam Mohiuddin, A.J. O. 
KHUSHAL—Derenvant No. L—APPELLANT 
versus 
. LABHAN RAO AND oTBERS—DREFRNDANT . 
No. 2 AND PuüatNTIFFS—HRESPONDENTS. 

Jontract Act (IX of 1872), s. 65— Agreements void 
ab initio, whether covered by s. 65—Sale of village and 
surrender of ex-proprictary sir land—One transaction 
—No sanction of Revenue Officer—Suit for setting aside 
sale and surrender—Right to refund of consideration 
for sale and surrender. 

Section 65 of the Contract Act applies to an 
agreement which was void ab initio and was never a 
contract. [p. 356, col. 1.] 

A void agreement must be set aside in its entirety. 
A person seeking to set aside a sale ofa village with 
the right to cultivate sir land without the sanction 
of a Revenue Officer as required by C. P. Tenancy Act, 
s. 49 cannot be allowed to retain the considera- 
tion of the sale as also that of surrender of the ex- 
proprietary sir, which became the occupancy land 
onthe sale. The sale and surrendercan, therefore, 
be set aside conditionally onthe refund of the cons 
sideration therefor, [p. 354, col, 1.] 

Mohori Bibi v. Dharmodas Ghose (4), referred to, 

Sri Krishn Das v. Nathu Ram (2) and Gauri 
Shankar v. Jiwan Singh (3), followed, 


Appeal against the decree of the Sube 
Judge, First Class, Drug, dated the 30th 
April, 1926, in Civil Suit No. 1120f 1925. 

Sir B. K. Bose, Kr., and Mesars, V. Bose 
and P, N, Rudra, for the Appellant, * 
. Messrs, N. G. Bose, R. B, D. N. 
Choudhary, R. B, and S. K. Ghosh, for 
the Respondents.  .- 

. JUDGMENT. —The failure to notice 
the obviously preposterous nature of many 
if not most of the claims made in the Civil 
Courts is perhaps the cause and perhaps, 
the effect of the success of many of them, 
or perhaps both. In 1923 the father of the 
two plaintiffs sold their two-thirds share in 
joint family property, along with his own, 
one-third share, to the defendant Khushal 
Teli for Rs, 40,000. It was not pretended in 
the plaintthat thare was anything wrong 
with the transaction beyond certain techs 
nical flaws in the conveyance, and the 
plaintiffs’ claim, which has partly succeeda 
‘ed, was that, because of those flaws only the 
whole of the property, including the share 
belonging to their father whom they joined 
as the second defendant, should he re. 
turned tothem and they should beallowed 
to keep the Rs, 40,000 Khushal paid them. 
forit, If it were not of almost daily, 
occurrence that similar and even mote pre , 


352 
posterous claims are allowed to succeed, as 
this has beenin part, it would be amazing 
that a Court should even consider this claim 
seriously. 

Ithas been found in the lower Court that 
the first plaintiff Labhan Rao Maratha was 
born onthe 18th of January, 1907, and, there- 
fore, his eighteenth birthday was on the 
18th of January, 1925. The truth of this is 
doubtful but the finding is no longer con- 
` tested. The second plaintiff is Labhan Rao's 

younger brother Lal Saheb, who was born 
in the year 1920. Onthe 27thof February, 
1918, before Lal Saheb was born, Gulab Rao 
for himself and for Labhan Rao, then just 
eleven years old, executed & mortgage of 
their ancestral village of Sangli in favour 
of one Sudarshan Prasad, as security, for 
the re-payment of a sumof Rs. 12,999 with 
which it was proposed to purchase the 
village of Kamhli. Thevillage was purchased 
with that money and is still in the posses- 
sion of the joint family. 

On the 20th of July, 1923, a sale-deed was 
executed in favour of the first defendant 
Khushal Teli of the whole of the villageof 
Sangli, excepting the cultivating rights in 
the sir land, for Re. 25,000. The deed was 
executed by Gulab Rao for himself and for 
his younger son Lal Saheb and by Labhan 
Rao for himself, though according to his 
present statement he was then only sixteen 
and a half yearsof age. . Of the Rs. 25,000 
paid by. Khushal for Sangli, Rs. 21,000 
went to pay off Sudarshan Prasad's mort. 
gage on the village. 

Three days later the same persons, that 
is Gulab Rao for himself and his younger 

“Bon and Labhan Rao for himself, executed 
in consideration of Rs. 15,0008 deed of 
surrender of their occupancy rightsin the 
whole of what had been their sir landin 
Sangli till three days before, This sum of 
Rs. 15,000 they owed to Khushal as the 
consideration for & sale-deed of the village 
of Dandesara executed by him on the 20th 
of July along with theirsale-deed of Sangli. 
The real nature of this transaction is of 
course that, without the sanction of a 
Revenue Officer, the village of Sangli was 


sold without reservation of the right to, 


occupy the sir land for Rs. 40,000, of which 
Rs. 36,000 wentin paying off Sudarshan 
Prasad's mortgage and buying the village 
of Dandesara. It has not been stated that 
there was any sir land in Dandesara, so 
presumably there was none or else the 
guitivating righta in it were reserved, 
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On the 31st of March, 1925, less than two 
years after the cale of Sangli and less than 
three morths after what has been found to 
be Labhan Rao's eighteenth birthday, he 
fled the suit out of which the present 
appeal arises, for himself and as next 
friend of his younger brother, against 
Khushal Teli and his father Gulab Rao. 
Their claim was that both the sale-deed 
and the deed of surrender should be set 
aside and the whole of the property re- 
turned to them, and (though this was not 
expressly stated at the beginning) that they 
should be allowed to retain the Rs. 40,000 
Khushal had paid them for it. How they 
could claim their father’s share in the 
property against him was also not stated. 

In support of this claim a number of 
obviously false and irrelevant statements 
were made. It was said that Khushal 
“fraudulently” described Labhan Rao as a 
major inthe sale-deed and the deed of 
surrender and compelled him to sign 
those documents. It is hard to imagine 
anything more ridiculous, though the find- 
ingof the learned Judge of the lower 
Oourt on this pointis equally impossible, 
It is that the representation of Labhan Rao 
asoffullage was made by his father, not 
by him and noteven in his presence, but 
if it was made in his presence he "might 
not have been aware of his real age" and 
is, therefore, “not guilty ofsuppressing any 
fact by his silence." 

There was next the allegation that in 
1923 Labhan Rao aged sixteen and Lal 
Saheb aged two or three had already 
separated from their father. This was follows 
ed by the totally irrelevant and contras 
dietory pleas that Gulab Rao was much 
addicted to opium eating and that he had 
entered into the transaction of 1918 witha 
out consideration. The plaintiffs have not 
gone tothe length of saying that Gulab 
Rao spent Rs. 13,000 on the purchase of 
opium, without which the allegation that 
he was addicted tothis viceisno more 
relevantthan one that he wasted most of 
his time in playing card without stakes, 

But the village on which Gulab Rao did 
spend the money is stillin his possession, 
and anyhow if he never got it from 
Sudarshan Prasad he could not have spent” 
it on debauchery of any kind. ‘There is 
no suggestion that the purchase of Kamhli 
was a bad bargain. Even if it had been it 
could hardly becalled illegal and jmmoral 
fo ag to relieve Gulab Reo’s song of the 
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liability of ze-paying the money borrowed 
forit. Andifthe borrowing was by their 
father alone forhis own evil purposes or 
the debt is for any other reason not bind- 
ing on them, the village belongs to him 
alone and they have no sbarein it. In 
that case,there can be no doubt about his 
having to re-pay Rs. 21,000 to Khushal or 
&bout themoney being recoverable by attach- 
ment and sale of the village. 

Itwas finally urged that as the sale of 
the proprietary rights in Sangli and the 
surrender of the occupancy rights in what 
had been sir land up to the time of that 
sale (which is miscalled by the impos- 
sible name of a surrender of sir all through 
the case) were really one single transac- 
tion, which they undoubtedly were, and as 
the latter was “in clear violation of the 
law”, both should be set aside or at least 
the surrender should be set aside and the 
plaintiffs should be given back all the sir 
land. There was again no suggestion of 
their giving back the Rs. 15,000 or the 
village of Dandesara if they got back this 
land, nor doesitseemto have been ap- 
preciated that if they did get it back with- 
out the village it would not be sir land 
but an occupancy holding, Even the 
decree of the lower Court describesit as 
sir, thoughit orders that the sale of the 
proprietary rights in the village, which of 
course include those in the sir land, is to 
hold good. i 

Another ofthe many obvious points in 
the case which have escaped noticeis that 
the plaintiffs on their own allegation could 
not possibly claim more than two-thirds of 
the village. Indeed on the only plea put 
forward in the beginning which ap- 
proaches relevancy, which was that Labhan 
Rao was a minor when he executed the two 
deeds, they could claim only one-third. 
Apart, however, from the question of the 
validity under the Tenancy Act of what is 
called the surrender of the sir, the case was 
tried onthe plea never really taken that 
Gulab Rao had no right to transfer his 
sons’ shares for that consideration, though 
even that was regarded as covering his 
one-third share as well, That way of treat- 
ing the case, to which neither party has 
objected, happens to be basé&on a correct 
view of it, though nobody seemsto have 
realised the fact. That view is that the 
two documents were really executed by 
Gulab Rao as manager of thejoint Hindu 
family, ‘and the signature of them by 

a 
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Labhan Rao as well makes no difference 
either way. 

In spite of the correct finding that there 
was only one transfer, a saleof the village 
without reservatior of the cultivating rights 
in the sir land which had not been sanc- 
tioned by a Revenue Officer, the judgment 
treats the transaction as the twoof which 
the parties tried to give it the appearance 
and examines them separately. In regard 
to the sale of the proprietary rightsin the 
village the findings are as follows: Of 
the Rs. 25,000 paid to Gulab Rao for the 
village of Sangli, Rs. 21,000 went to satisfy 
the debt due to Sudarshan Prasad and 
Rs. 1,000in re-paymenttoanother person who 
had agreed shortly before to buy the same 
property for the same price and had paid 
that sum as earnest money but had backed 
out of the bargain. There is no evidence 
of what becameof the remaining Rs. 3,000. 
The sum of Rs. 22,000, therefore, constituted 
an antecedent debt due by Gulab Rao 
about which there was no immorality or 
illegality. The sale of the village cannot, 
therefore, be set aside, but the purchaser 
must pay to. the plaintiffs the sum of 
Rs. 3,000 which he had already paid to 
their father without “legal necessity”. 

In respect of what is called the surrender 
of the sirland, itisheld in the judgment 
that “itis in clear violation of the law 
prohibiting sale of sir land without proper 
sanction”, because the agreements to * sell 
the village and to surrender the land were 
made af the same time and are one transac- 
tion amounting to asale of the sir land, 
although the deed of surrender was ex- 
ecuted a few days later than the sale-deed; 
the land must, therefore, be restored to 
the plaintiffs, and, according to the ruling 
of a Bench of this Oourtin Bhagwat v, 
Anandrao (1) the defendant Khushal is 
not entitled to a refund of the Rs. 15,000 he 
paid for it, 

The defendant Khushal Teli has appeal- 
ed on two points only. He contends first, 
that of the Rs. 3,000 he has been ordered 
to "refund", Gulab Rao’s share was Rs. 1,0C0 
go that he ought to have been ordered to 

Rs. 2,000 only. The slack use ofthe 
óntirely inappropriate word "refund" seems 
to be the jnary cause of the inverted 
way in whic he matter has been con- 
sidered. Thare could bea refund only by 
the plaintiffs or Gulab Rao to the defendant 


(1) 86 Ind, Cas, 515; 22 N, L. R, 136; A, I, R, 1925 
02 < 


ee 302, 
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Khushal, and what has been ordered is 
that, in addition to the Rs. 22,000 he hes 
already paid to the plaintiffs and their 
father jointly and the Rs. 3,000 he has 
already paid to their father separately for 
the village, he must pay them another 
Rs. 3,000. That is, preposterous, 

The learned Judge seems to have pro- 
ceeded on a sort of converse of the principle 
that has long been accepted as sound, that 
a saleof thiskind canbe set aside con- 
ditionally upon the sellers, or the co-parce- 
ners other than the manager of the family, 
re paying so much of the consideration as 
was found to be proper; he has maintained 
the sale conditionally on the buyer paying 
over again so much of the consideration as 
wasnot found to be proper. The il- 
legality of both has been explained by 
their Lordships of the Privy Councilin Sri 
Krishn Das v. Nathu Ram (2) and again in 
Gauri Shankarv. Jiwan Singh (3). In the 
former case, however, the application of 
8. 65 of the Contract Act, if it does apply to 
the circumstances, would have nearly the 
same effect. 

Ashas been said, the question of the 
authority of Gulab Rao to sell his sons’ 
shares in the village arose in respect of the 
whole transfer, not separately in respect of 
either part. It has been considered in res- 
' pect ofthe sale of the proprietary rights 
only, the inclusion in that sale of the right 
to ogcupy the sir land being set aside as 
aseparate transaction for a reason which 
does not apply to it separately but does 
apply to invalidate the whole of the trans- 
action. But in respect of the authority of 
Gulab Raoto make the alienation, it will 
be sufficient to examine the case of the 
sale of the proprietary rights separately, 
because the sale of the occupancy rights 
is manifestly justifiable on that ground, 
The family has the benefit of the village 
of Dandesara, so that the validity of the 
sale is proved against the plaintifis to the 
extent of Rs. 15,000 out of the total con- 
sideration of Rs. 40,000, leaving for ex- 
amination the Rs. 25,000, which was osten- 


(3) 100 Ind. Cas. 130; 49 A. 140; 25 A. £0; A.I. R. 


1997 P. O. 37; (1927) M. W. N. 89; 38 M. L. T. 454- 


O. W. N. 184; 8 P. L. T. 21€; 31 0. W. N. 462; 54 I. 
A. 79; 29 Bom. L. R. 825; 45 O. L. J 4366; 
720; 26 L. W. 856 (P. C.). A 

(3) 107 Ind. Oas.4; 320. W.N. $57; 53MLL.J. 
786; 4 O. W. N. 1192; A. I. R. 1927 P. O, 246; 25 A. L. 
J. 967; 47 O. L, J. 7; 30 Bom. L. R. 64; I. L, T. 40 
AIL, 1; irai M, wW, N, 1; 27 L, W, 203; 9 P, LT, 
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sibly paid separately fom the proprietary 
rights. ; 

The ndings of the lower Court on which 
the decision that the sale was improper in 
respect of Rs. 3,000 seem wrong both ways. 
The most impossible is perhaps the inclu- 
sion in the sum found to be an antecedent 
debt due by Gulab Rao of the Rs. 1,000 . 
returned to the man who had previously 
agreed to buy the village and had paid 
that amount as earnest-money. That mere- 
ly converted the Rs. 1,000 from earnest- 
money paid by him into earnest-money 
paid by Khushal. As to the remaining 
Rs. 3,000 there is good evidence of a great 
dealof it being proper "father's antecedent 
debts” or being due by the whole family, 
including a sum of Rs. 400 paid to a cloth 
merchant for goods previously supplied, 
But the propriety of the consideration so 
as to bind the whole family is established 
beyond doubt in respect of at least the 
Rs. 441-12 of which Rs, 375 went in pur- 
chasing the stamp for the sale-deed and 
Rs. 66-12 in getting it registered. 


Itis also beyond doubt,as itis in most 
cases of this kind, that the whole family 
got the benefit of any part of the considera- 
tion of whieh the application is not direct- 
ly proved. Itis inconceivable that Gulab 
Rao spent it all on himself;tit went into the 
joint family fund and is still there or has 
been spent on food or clothing or agrieul- 
ture or the like, to the benefit of the whole 
family. l | 

But we are not concerned with any 
question of legal necessity in respect of 
small parts of the consideration, Though 
the matter has recently been explained by 
the Privy Councilin the two cases already 
mentioned, the distorted view is still held 
in almost all Courts that legal necessity 
has to be proved, not for the transfer, but 
for each rupee of the consideration. The 
necessity forthe transfer can in most 
cases be established only by proving neces- 
sity in respect of the consideration, but 
ordinarily proof in respect of the greater 
part of the consideration is quite sufficient, 
ln this case, for irstance, if it was neces- 
‘sary for Gulab Rao to find only Rs. 21,000, 
hecould not do it without selling the whole : 
village. NolUdy would givehim that sum 
for “fourteen annes” of the village, and, 
thorefore, it was legally neeessary for him 
to sell thewhole of it for its proper value in, 
order to raige it, . 
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Inthe usual Way of, dealing with this 
questionitis by no means improbable that 
legal necessity for the transfer would have 
been held proved in the lower Court if the 
consideration paid had been only Rs. 22,000, 
the exact sum Gulab Rao was considered 
to require, as that could not be called an 
inadequate price for property worth not 
more than Rs. 25,500. Payment of the other 
Rs. 3,000 of the full value of the village 
surely makes the transaction more, not leas, 
valid. 

The proof of legal necossity or benefit is 
still more complete if we regard the transac- 
tion as what it really was, even if we 
disregard the benefit received by the whole 
family from that partof the consideration 
of which the application has not been 
directly proved. Out of a consideration of 
Rs. 40,000 legal necessity or benefit has been 


established in respect of over Rs. 36,000, 80 . 


that the balance for which the buyer has 
failed to account is less than ten per cent. 
of the total instead of fifteen or sixteen, 
It is, however, admitted now that the 
plaintiffs arenot entitled to a “refund” of 
anything, even if the amount in respect of 
which legal necessity has been proved was 
no morethan twenty-one thousand out of 
twenty-five, so that the Rs. 1,000 which is all 
thatthe defendant Khushal has claimed in 
appeal must be given to him, though for 
reasons different from those on which he 
claimed it. 
- The other contention raised in the appeal 
of the defendant Khushal is that the village 
of Dandesara, purchased from him with the 
Rs. 15,000 he paid for the surrender of the 
occupancy rights in what had been sir land, 
should: be returned to him new that the 
surrender has been found tobe void. The 
.gurrender of the oceupaney rights was not 
a void agreement at all (Speaking of a 
void contract, as: is so often done, is 
a contradiction in terms). It was not in 
eontrayention of any law, as was held in 
thelower Court, because there is no law 
that forbids the surrender of an occupancy 
holding by the tenant, even the day after 
he acquires the tenancy. Taken by itself 
the surrender was perfectly valid. So also 
was the sale of the proprietary rights in the 
village taken by itself. 

But the two things combined in one 
transaction, that is the sale of a village 
without reservation of occupancy rights in 
the sir land which had not been sanctioned 
by a Revenue Officer, do certainly constitute 
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a voidagreement. It is, however, the whol® 
agreement that has to be set aside and no 
oneor other of the two parts to which the 
parties tried to give the appearance of 
separate agreements. Further, it is under 
3. 23 of the Contract Act that the whole 
agreement is void, as was heldin the lower 
Court in respect of the surrender, but the 
reason is not that it isin contravention or 
violation of any law, because there is no 
law directly forbidding sucha sale. The 
reason is that the object of the agreement 
*ia.of such a nature that if permitted, it 
would defeat the provisions" of s. 49 of the 
Tenancy Act completely. 

A fundamental mistake made in the 
lower Court, which has already been men- 
tioned, is the total disregard of the fact that 
the plaintiffs could not possibly claim more 
than two-thirds of the property. It is, 
however, more convenient toaccept that and 
one or two other wrong views as correct for 
the further consideration of the case, ln. 
that view thereliefto which the plaintiffs 
were entitled was the return of the village, 
with the sir land as sir land, but under 
s. 65 of the Contract Act, only on condition 
of retürning to Khushal all the advantage 
they had got outof the agreement, that is 
Rs. 40,000 or the village of Dandesara and 
Rs. 25,000. Now the plaintiffs have not 
asked in appeal for the return of Sangli on 
this ground at all, but Khushal prays for 
the’ return of Dandesara to him. We*have 
then to accept the further mistake of treat- 
ing the surrender of the occupancy rights 
as a separate transactionand as void, though 
it is neither, and to examine the applicabil- 
ity toitin that light ofs, 65 of the Oon- 
tract Act. 

There is undoubtedly a very prevalent 
ideathat the opening words of s. 65 of the 


' Contract Act. do not refer to what is often 


called “acontract void ab initio" or nudum 
pactum ab initio. Avoiding the use of a 
term that contradicts itself and of a langu- 
age that is not one of the languages of this 
Court but is not infrequently misused 
in it, that amounts to saying that an 
“agreement discovered to be void" does not 
mean one that was void from the beginning, 
though it was supposed to be a contract, 
but one that was a contract in the beginning 
and subsequently became void. That would 
make one or other of the alternative stated 
at the beginning of the section entirely 
otiose, as both would mean exactly the same 
thing, It is difficult to imagine also how an 
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agreement can be discovered io be void, 
which must mean void from the beginning, 
unless it was void from the beginning. It 
is beyond doubt that the agreement men- 
tioned at the beginning of s. 65 of the 

^Oontraet Act,is an agreement that was 
void from the begifining and never was a 
contract. 


The idea that one side ofa void agree- 
ment can be set aside but not the other 
arose out of a casual remark outside the 
ease made by their Lordships of the Privy 
Oouncil in March, 1903,in Mohori Bibi v. 
Dharmodas Ghose (4) to the effect that 
8. 65 of the Contract Act did not apply to a 
case in which there was no contract at all. 
That was, however, corrected by their Lord- 
ships in November, 1922, in Harnath Kuer v. 
Indar Bahadur Singh (5). It may be 
mentioned that the application of the 
remark made by their Lordships in Mohori 
Bibee's case (4) is usually restricted, forno 
apparent reason, to cases in which only one 
of the essentials stated in s, lO of the 
Oontract Act that would make the agree- 
ment a contract is lacking, the competency 
of both parties. Very frequently it is 
further restricted, for even less reason, to 
cases of the one kind of incompetency that 
arises from the minority of one of the 
parties, 

In examining this question it surely 
ough’ to be presumed, though it seldom 
is, that such an obvious violation of the 
most elementary principles of justice as has 
occurred in this ease could not possibly 
be sanctioned by any interpretation of any 
law that ever existed, or was allowed to 
exist for a day after the discovery that 
such an interpretation of it was possible, 
or by any of the maxims that are so 


frequently accepted as law. That impossible : 


position is, however, quite usually accepted 
without question, as was done here, and 
some attempt was even madeon behalf of 
the plaintiffs to support it in this Court. 
The arguments put forward areso manie 
festly unsound thatit would mt be worth- 
while to mention them, but forthe fact 
that they are the stock arguments on this 


question and havesooften been accepted. 


(4) 30 O. 539; 301. A. 114: 7 C. W. N. 441; 5 Bom. La 
R. 421; 8 Sar. P. O. J. 374 (P. O.). 
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In the first place it wassaid that the defend- 
ant ought to be made to suffer for entering 
into this illegal agreement and breaking 
the law. The answer is that it was no 
offence; if it were, itis not the duty ofa 
Oivil Oourt to punish offences; a fine of 
Rs. 15,000 is a monstrously excessive 
punishment for anything ofthe sort; and 
the effect of imposing it is to give the 
plaintiffs a reward of Rs, 15,000 for being 
equally if not more guilty of exactly the 
same thing. 

Reference was also made to the maxim, 
usually stated in Latin, that when both 
parties have done wrong the Court will not 
interfere to restore to either of them any 
advantage he may have gained over the 
other. Asto that, all that need be said ig 
that the Oourt hasinterfered in that way in 
this case, as is donein most cases of the 
kind, but on one side only’ and has 
refused to interfere on the other, and if 
there was any wrong doing of the sort to 
which that’ maxim refers it was practically 
all on the side in favour of which the 
Court has interfered; itis surely much less 
wrong tobuy from another man something 
that he can sell but is forbidden, in his own 
interest, to sell without permission, than 
for him to sell it. 

The published judgments of this Court 
in Muliabai v. Garud (6), Bhagwat v. 
Anandrao (1) and Janardhan v. Vishwa- 
nath (7) were also cited on behalf of the 
plaintiffs. In the first case the question disa 
cussed atlength presumably arose from the 
facts of the case, but not from those stated 
in the judgment. Inthe second, which was 
decided by a Bench, no principle or law is 
stated; the learned Judges merely said 
that in circumstances similar to those of 
the present case they were of opinion that 
88 the surrender by the plaintiffsof the 
occupancy rights was absolutely void they 
were not bound to re-pay what they had 
received for it. In the third case a single 
Judge followed the ruling in Mohori 
Bibee's case (4) without adverting to the 
later decision of the Privy Council. But 
&nybow allthree judgments, if they could 
be regarded as stating the view that s. 65 
of the Contract Act does not apply to the 
present case, would be contrary to the 
judgment of the Privy Council in Harnath 
Kuer v. IndarBahadur Singh (5) which 


(6) 53 Ind. Cas 65; 15 N. L. R. 149%, . 
(7) 9 Ind. Cas. 650; 23 N. L, Ri 8; A.F R, 1027 
Nag. 116, 
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we are bound to follow in preference to 
them. à 

As has been said, the only relief to which 
the plaintiffs were entitled, on the ground 
that the sale of the village defeated the 
provisions of the Tenancy Act, was the 
restoration to them of the village of Sangli 
with all the sir land init as sir land, but 
on condition that they paid the defendant 
Rs. 40,000 or paid him Rs. 25,000 and 
restored the village of Dandesara to him. 


Even of that relief they could not get. 


' more than two-thirds. But they have 
accepted the decree of the lower Court 
refusing to give them back the villageon 
that ground, and indeed they never asked 
for iton that ground, and it would seem 
that the other part ofthe single void agree- 
ment could not properly be set aside by 
itself. The defendant Khushal has, however, 
accepted the position that the plaintiffs and 
their father are to get back all the occupancy 
holding provided they give him back 
Dandesara. It is probable that if they had 
seen that they could not have both, they 
would have preferred the village to the 
land, even without realising that it was an 
occupancy holding and not sir land, but 
up to the end they have refused to allow 
things to stand as they were,‘and they can- 
not be compelled to do so. 

For all these reasons the decree of the 
lewer Oourt will be set aside, and in its 
place a decree will issue ordering the 
defendant Khushal to put the plaintiffs 
in possession as occupancy tenants of the 
fields in Sangli mentioned in the plaint 
as sir and to pay them Rs. 2,000, and also 
ordering the plaintiffs and the defendant 
Gulab Rao to put the defendant Khushal 
jn possession as owner of the village of 
Dandesara. The decree will also order the 
plaintiffs to pay the whole of their own and 
the defendant's costs in both Courts, 
including & Pleader'sfee of four hundred 
rupees in this Court, 


G. B, D. Decree set aside; 
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OUDH CHIEF COURT. 
SzcoN» Orvin Apprats Nos, 3 AND 4 oF 19271 

April 17, 1928. l 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr. Justice Hasan. 
BALBHADDAR S8INGH—PLaINTIFF— 
APPELLANT 
VETSUG 
KUSEHAR DAS AND OTHERS—DEFENDANTS 
— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 6, 
48—Sale of muaf land by muafidar with non- 
transferable rights—Void or forbidden by law— 
Subsequent acquisition of under-proprietary rights 
by muafidar—Vendee, whether entitled to be declared 
an under-proprietor—Shankalap and marwat granis, 
nature of. . 

Where a person sold muafi land ut a time when 
he had no under-proprietary rights but acquired 
them subsequently while the contract of sale sub- 
sisted : 

Held, that the provisions of 8.43 of the Transfer 
of Property Act were applicable and the vendee was 
entitled to a declaration that he was an under-pro- 
prietor. [p. 360, col, 1.] 

: Performing Right Society, Ltd. v. London Theatre 
of Varieties (2), referred to. 

A transfer by a muafidar of muafi land re- 
presenting that he has transferable rights is not 
void ab initio nor forbidden by s. 6 ofthe Transfer 
of Property Act and a restraint in alienation im- 
posed by the grantor cannot affect the contract be~ 
tween the transferor and the transferee. [p. 359, cols. 
1&2, 

Wade Mohammad v. llar Prasad (1)and Ananda 
Mohan Roy v. Gour Mohan Mullick (3), referred to. 

In Oudh shankalap and marwat grants 


are 


.ordinary grants which connote under-proprietary 


tenure. [p. 359, col. 1.] 


Second appeals against the decision ef the 
Judge of the Ohief Court Oudh, Lucknow, 
dated the 5th December, 1927. 

Messrs. L. S. Misra and Kashi Prasad, 
for the Appellant. 

Mr. Radha Krishna, for the Respondents, 


JUDGMENT. 

Stuart, C. J.—These are appeals under 
8.12 of the Oudh Courts Act against an 
appellate decision of a Judge of this Court 
sitting singly. The facts are these. Kusehar 
Das and Raghunandan held a muafi hold- 
ing of 2 bighas 13 biswas inarea in the 
village of Papnamao in the Lucknow 
District. This holding had been held muafi 
froma date prior to the date of the First 
Regular Settlement in 1862. It would 
appear that the holders had hereditary but 
not transferable rights in the holding. 
On the 16th February, 1923, they sold their 
rights in the holding to Balbhaddar Singh 
for Rs. 450. The price given was a good 
price considering that only 2 bighas and 
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3 biswas were transferred. We have 
examined the deed of sale and the deed 
of sale contains a distinct assertion on 
the part of the vendors that’ they had 
transferable rights in the holding. Now 
if they had transferable and hereditary 
rights in the holding they had an under- 
proprietary right in the holding, There 
is no reason whyland held in under-pro- 
prietary right should not also be held muafi, 
i have already noted that they had not 
transferable rights in the holding and the 
statement to the effect that they had such 
rights was a misstatement. The zemindars 
B. Mathura PrasadjSingh and others there- 
upon instituted a suit in the Revenue 
Courts for resumption of the holding and 
they made Kusehar Das, Raghunandan and 
Balbhaddar all parties to the suit. The 
Revenue Courts held that Kusehar Das 
and Raghunandan had not transferable 
rights in the holding and that the hold- 
ing was liable to resumption. They de- 
cided, however, that as the holding has 
been held for fifty years and by two suc- 
cessors to the original grantee the hold- 
ing should be deemed to bea holding in 
under-proprietary right under the provi- 
sions of s. 107-H, Act XXII of 1886. The 
Revenue Oourts assessed a rentof Rs, 15 
on the holding. As the under- proprietary 
right had necessarily been acquired b 
Kusehar Das and Reghunandan and their 
predecessors the Revenue Court very rightly 
decided that the under-proprietary, right 
was with Kusehar Das and Raghunandan. 
The under-proprietary right could not by 
any possibility be with Balbhaddar who 
was holding as a transferee of the muajidars 
for avery short period. The result, how- 
ever, of this decision was that Balbhaddar 
Singh obtained nothing for the Rs, 456 
which he had paid. Hehad parted with 
his money and he had now to part with 
his land. He then instituted a suitin the 
Civil Court for a declaration thathe had 
obtained the title of Kusehar Das and 
Raghunandan as under-proprietor or that 
in default they should be compelled to 
execute a sale-deed of their rights in his 
favour. The learned Munsif dismissed the 
suit. The learned Subordinate Judge decreed 
it, Insecond appeal Mr. Justice Pullan 
set aside the decree of the Appellate Court 
and dismissed the suit. It is from his 
decision that the present appeal is pre- 
ferred. 

The learned Judge has taken the position 
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that the transfer by Kusehar Das and 
Raghunandan to BalbhaddbrSingh was void 
as the muafi rights were incapable of 
transfer, and he has further taken the 
position that as the under- proprietary rights 
did not come into existence until the 17th 
of April, 1925, the date of the final Revenue 
Court decree, Balbhaddar Singh could 
obtain no advantage from the subse- . 
quent acquisition of such rights by Kusehar 
Das and Raghunandan. He further took 
the position that the decision of the 
Revenue Court finally decided the matter. 
I do not find that the decision of the 
Revenue Court can affect the question now 
before the Civil Courts. While accepting 
the view that the’ provisions of s. 43 of 
Act IV of 1882can haveno application to 
a caseof a transfer of property which can- 
not be transferred under the provisions of 
the law, I do not find myself in agreement 
with the learned Judge in his view that 
the transfer of the 16th February, 1923, 
was the transfer of property, the transfer 
of which was forbidden by thelaw. Upon 
examining the deed I find that it is clear 
that the vendors asserted (erroneously no 
doubt, but so far'as I can see honestly) 
that they had a right of transfer and there 
is nothing in the circumstance that the 
land was held muafi to show that it was 
thereby incapable of legal transfer. Some 
muafi land ean be transferred, other muafi 
land cannot be transferred; and in any 
circumstances a muafidar's right to enjoy- 
ment can be transferred although such a 
transfer of course is not binding on the 
superior proprietor. In these circumstances 

do not see any reason why the provi- 
sions of s. 43 should not be applied to bis 
case. There isnothing to show that the 
vendee Balbhaddar Singh had any know- 
ledge of the fact that the vendors had 
really no power to transfer anything more 
than their present enjoyment. If they had 
been capable of transferring more than their 
present enjoyment no question could have 
arisen for the transfer would then have been 
a transfer of an existent under-proprietary 
right. I, therefore, consider thatthe pro-: 
visions of s. 43 of Act IV of1882 bave ap- 
plication. What were the facts of the cage? : 
At the time that the transfer wss made, 
ihe vendors had no under-proprietary right 
but subsequently they acquired an under- 
proprietary right at a time while the contract 
of transfer subsisted. They had erroneous- 
ly, but as faras I eansee honestly, repre- 
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Sented that they were authorised to transfer 
the holding. They professed to transfer 
it and they received consideration for the 
transfer. Subsequently they acquired tran- 
ferable rights and the provisions of s. 43 
have operation. For the above reasons I 
consider that these appeals should be 
decreed and that the plaintiff should be 
granted adeclaration that he is the holder 
for value of these plots which are held in 
under-proprietary right subject to the pay- 
ment of Ra. 18 a year rent to the zemindars. 
The zemindars Mathura Prasad Singh and 
others will pay their own costs through- 
out the proceedings. Kusehar Das and 
Raghunandan will pav their own costs 
throughout the proceedings. The plaintiff- 
appellant will be entitled to obtain his 
costs throughout the whole proceedings 
from the defendants jointly and severally. 

Hasan, J.—I agree. As I understand 
the judgment under appeal the learned 
Judge would have been prepared to up- 
hold the decree ofthe Subordinate Judge 
if he had found that the transfer of 
the muafi lands was not void in law and 
that the Sin s the Court of Revenue 
was no bar to the granting o bs 
lief for which the plaintif ea ur 
| I am of opinion that the transferin ques: 
tionis notvoid. Theselands were held un- 
der a grant the termsof which are suffi- 
ciently clear from the entries in the Revenue 
Records of the village. 

The proprietors of the village made a 
grant of these plots to the ancestor of the 
defendants-vendors by way of shankalap 
aud marwat. If the terms of the grant 
had stood there, there could be no doubt 
that the grantee would have enjoyed a 
heritable and transferable estate in the 
subject-matter of the grant. Itisa matter 


of common knowledge in Oudh that shan- : 


kalap aud marwat grants are ordinary 
granis which connote under-proprietary 
tenure, In the present case, however, the 
grantor added that the grantee will not 
have transferable rights. The result was 
that the grantee and his successors have 
held lands in suit with heritable but 
non-transferable rights under a nrivate 
grant. The general principle of law is 
that property of any kind may be trans- 
ferred unless the transfer is forbidden by 
law. It follows that the grantee or his 
successor could make a valid transfer of 
the subject-matter of the grant in spite 
of the restraint en the power of alienation 
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imposed originally by one of the terms 
of the grant; but having regard to that 
term such a transfer could only be valid 
as between the transferor and the trans- 
feree. The restraint against alienation 
being for the benefit of the grantor will 
be given effect to in his favour only. 
Therefore, it cannot be held that the trans- 
fer in question was void ab initio. 

The next matter to be considered in this 
connection is as to whether there is any 
provision of law which forbids the trans- 
fer of land held on the terms stated above. 
I can find no such provision. The only 
provision of law to which reference may 
be made is contained in s. 6 of the Trans- 
fer of Property Act; and it was argued 
before us that the present case may well 
fall within the first portion of cl. (i) 
of the said seotion; but the argument had 
not proceeded for when it was discovered 
that it had no substance whatsoever. 
For the application of that provision the 
transferor must occupy the position ofa 
tenant. It was agreed that he did not 
occupy such a position, the reason being 
that the plots in question were held with- 
out payment of any rent and without any 
liability for rent. It appears to me that 
this case falls within the principle of the 
decision of & Bench of the late Court of 
the Judicial Commissioner of Oudh in 
Wazir Muhammad v. Har Prasad (1). It 
was held in that case that there is an 
essential difference between restrictions on 
transfers imposed by the Legislature and, 
those imposed by a Oourt or decree, and, 
I may add by grant. The general policy 
of law to promote free alienation and cir- 
culation of property was pointed out in 
that case and it was observed that there 
are cases ia which for the protection of 
particular interest it is deemed expedient 
to depart from the general principle and 
to fetter the privilege of free alienation. 
In such cases the prohibition against trans- 
fer being founded upon consideration of 
publie interest must be treated as abso- 
lute. Butemo such force can be attributed 
to a restriction which has its origin in 
the agreement of parties or a decree of 
Qourt. So far as Iam aware the princi- 
ple enunciated in the decision just now 
referred to has “not been departed from in 
any subsequent case either in the same 
Court or in the Court which has sueceed- 


ed that Court. 
u) W3 Tal. Cas. 613; 15 O. C. 67. 
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The nature of the transfer being, there- 
Fore, not one which is void or forbidden 
by law, I see no reason whatsoever why 
the provisions of s. 43 of the Transfer of 
Property Act, 1882, should not apply to 
the present case. On the face of the deed 
of sale in favour of the appellant the 
-vendors describe the property which they 
desire to sell as property held by’ them 
with transferable interest. They, therefore, 
make an erroneous representation as to 
their authority to sell that property and 
transfer it for consideration. By the de- 
claration which the Court of Revenue 
granted it comes to happen that the 
vendors acquired transferable interest, that 
is to say, under-proprietary interest in the 
property sold and they acquired this in- 
terest during the subsistence of the deed 
of sale. Every part of s. 43, therefore, 
applies to the present ease, This section 
is only an embodiment of a principle of 
estoppel well understood by lawyers. It 
is expressed variously sometimes as feed- 
ing the grant by estoppel, at another time 
by no person is allowed to derogate from 
hisown grant and yet again by the prin- 
ciple that equity considers done which 
ought to be done. In a recent case of 
Performing Right Society Ltd. v. London 
Theatre of Varieties (2) Viscount Oave, 
Lord Ohaneellor said:— Ul 

“No doubt when a person executes a 
decument purporting to assign property to 
be sÉterwards acquired by him, that pro- 
perty on its acquisition passes in equity 
to the assignee”. 


To this rule of estoppel we are com- 
pelled by the statutory law of our country 
to annex certain qualifications. The most 
important of such qualifications is that 
under the guise of the provisions of s. 43 
we cannot uphold a transfer of property 
the transfer of which is forbidden by law. 
This view of law was pointed out at some 
length by their Lordships of the Judi- 
eial Committee in the case of Ananda 
Mohan Roy v. Gour Mohan Mullick (3). 
In a preceding portion of this” judgment 
Thave endeavoured to show thatthe trans- 
fer now in question is not & transfer for- 


(2) (1924) A. O.1; 931.2. K. B. 33; 130 L. T. 450; 
68 8. J. 99; 40 T. L. R. 52. ; 

(3) 74 Ind. Qas 499; 501. A. 239; 21 A. L. J. 718; 
4P L. T. 609; A. I. R.1923 P. O. 189; (1923) M. W. 
N. 803; 45 M. L. J. 617; 25 Bom. L. R. 1269; 33 M. L. 
m 365: 50 0. 929; 28 O. W, N. 713; 400. D.J. 10 


(P. 9). 


HALBHADDUS SINGH 9, KUSHHAR DAS, 


costs throughout the proceedings. 


110 I, C, 1938 


bidden by law; I can, therefore, find nó 
justification whatsoever why the provisions 
of s. 43 should not apply to the present 
cage. 

lt now remains only to say a few words 
with regard to the decision of the Court 
of Revenue in the resumption proceedings. 
The matter has been fully ‘considered in 
the judgmentofthe Hon'ble, the Ohief 
Judge and have very little to add. The 
whole scepe of the rule of res judicata 
is net defined by the provisions of s. ll 
of the Code of. Civil Procedure. The prin- 
ciple is much wider. The test in . this 
case is notas to whether the present suit 
could have been entertained and decided 
by the Court of Revenue. The test is as 
to whether the decision of the Court of 
Revenue was the decision of a Court of 
exclusive jurisdiction or not. If ib waa 
then according to the second rule enun- 
ciated in the Duchess of Kingston's case, 
Smith's Leading Cases, 12th Ed., Vol. II, 
page 754, the decision of that Court would 
be res judicata as against the present suit. 
If it was not, then clearly the trial of 
the matter raised’ in the present suit is 
not barred by the rule of res judicata. 
What is the matter now in suit? The 
matter now in suit is the relief by 
way of declaration of rights which have 
arisen in favour of the plaintiff by the 
effect of rule of equity embodied in s. 43 
of the Transfer of Property Aot and aris- 
ing out ofthe declaration granted by the 
Court of Revenue. This matter surely 
was not only within the exclusive juris- 
diction of the Court of Revenue but was 
not at all within its jurisdiction and did 
not arise for determination in those pro- 
ceedings. - 

By the Court.—Wse accordingly allow 
the appeals and grant a declaration to the 


‘effect that the plaintiff is the holder for 


value of the plots in suit which are held 
in under proprietary right subject té the 
payment of Rs. 15 a year rent to the 
zemindars, The zemindarsMathura Prasad 
Singh and others will pay their own 
costs throughout ths proceedings. Kusehar 
Das and Raghunandan will pay their own 

e 
plaintiff-appellant will get his costs through- 
out the whole proceedings from the de- 
fendants jointly and severally. 

G. H. Appeal allowed, 
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RANGOON HIGH COURT. 
* Otvtu Misognnaxbous Aepsst No. 44 ov 1927. 
January 24, 1928. 
Present ;—Justice Sir Benjamin Herbert , 
Heald, Er.. aud Mr, Justice Maung Ba. 
MAUNG PE—APPBLLANT 
versus 
MAUNG PO HTEIN AND ANOTHER— 


RESPONDENTS, 
Provincial Insolvency Act (V of 1920), ss. 28 (7), 58 


—Fraudulent tronsfers— Two years’, calculation of, 


whether from date of actual adjudication or presenta- 
tion of petition. 

The period of two years mentioned in s, 53 of the 
Provincial Insolvency Act has to be calculated from 
the date of actual adjudication and not from the 
date of the presentation of the petition on which it 
is made, Ip 362, col. 2.] 

Ghulam” Muhammad v. Panna Ram (4), Nagindas 
Dahyabhai v. Gordhandas Dahyabhai (5) and K.N. 
K. I. Chetty v. Ba Tin (6), followed. 

Rakhal Chandra Purkait v. Sudhindra Nath Bose 
(1), Sheo Nath Singh v. Munshi Ram (2) and 
Sankaranarayana Aiyar v. Alagiri Aiyar (3), not 
followed. 

Miscellaneous appeal from an order 
of the District Court of Pyinmana, in Civil 
Miscellaneous No. 29 of 1926. 

Mr. Ganguli, for the Appellant. 

Mr. Basu, for the Respondents. 

JUDGMENT.—This is an appeal by 
the Receiver to the estate of insolvent 
Maung Po Se from an order of the District 
Court of Pyinmana refusing to annul the 
gale of a certain paddy land by Maung Po 
Seto his brother-in-law Maung Po Htein 
and the lattr's wife, who are the present 
respondents, under s. 53 of the Provincial 
Insolvency Act. The Receiver impugned 
the sale alleging that the transaction was a 
shamand fraudulent one and because Maung 
Po Se was declared insolvent within two 
years after the alleged sale. The learned 
District Judge held that the transaction fell 
within two years as specified by s. 53, but 
he was of opinion that the transfer was 
made in good faith and for valuable con- 
sideration. 

Section 53 fixes two years from the date of 

. transfer ending with the dateof adjudication. 
As regarda this date there has been a con- 
flict of judicial opinion. Section 28, cl. 
(7) has been responsible for this conflict. 
Saction 23 definesthe effect of an order of 
adjudication and that effect is that 
on the making of au order of adjudi- 
cation, the whole of the property of the 


insolvent shall west in the Court or in a ^ 


Racsiver, aad shall become divisible among 
the creditors. Olause (7) provides that an 
order of adjudication shall relate back to, 
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and take effect from, the date of the presens 
tation of the petition on which it is made. 
The interval between the date of presenta- 
tion and that of adjudication is, therefora, 
done away with so far asthe vesting of the 
insolvent's property is concerned. Some 
Jearned Judges are qf opinion that thia 
doctrine of relation back to the date of pre- 
sentation should also be applied to tha 
avoidance ofa voluntary transfer under 
s. 53, or, in other words, that the two years 
prescribed by that section should be cal- 
culated from the date of presentation and 
not from the date of actual adjudication. 
Other learned Judges held the contrary 
view and according to them the date of ac- 
tual adjudication should be the starting 
point. The former view wes held by a 
Bench of the Oaleutta High Court in Ra- 
khal Chandra Purkait v. Sudhindra Nath 
Bose (1). The learned Judges observed that 
the order of adjudication might be delayed 
in some cases for more than two years, and 
in such a case any transfer made by the 
insolvent within two years before the date 
of presentation of the petition but more 
than two years before the order of adjudi- 
cation would become valid, that they did not 
think that such & result was contemplated, 
and that they were of opinion that the pro- 
visions of s. 38 (now 53) were to be read 
with s. 16 (6) |now 28 (7)} of the Act. The 
sameview was held by a Bench of the Allah- 
abad High Court in Sheo Nath Singh v. 
Munshi Ram (2) and the learned Judges 
observed thatthey were adopting the view 
ofa Bench of the Madras High Court in 
the case of Sankaranarayana Atyar v. 
Alagiri Aiyar (3). The contrary view was 
taken by a Bench of the Lahore High Court 
in Ghulam Muhammad v. Panna Ram (4). 
The learned Judges observed that it would 
hardly be safe to conclude that the framers 
ofthe Aet intended s. 16 (6) to govern 
s. 36, but assuming that they were mistaken 
on this point, they conceived that the 
meaning ofthe Act was not to be interpreted 
with reference to what its framers intended 
to do, but with reference to the language 
which they did in fact employ. The learn- 
ed Judges then quoted Maxwell on the 
Jnterpretation of Statutes who on page 5 


(1) 52 Ind. Cas. 747; 48 C. 991; 24 O. W N, 172. 

(2) 55 Ind. Cas, 941; 42 A. 433; 2U.P. L,R. (A) 
122: IB A L. J. 449. 

(3) 49 Ind. Cas. 283; (1918) M. W. N 487; 34 M. L. T. 
149: 35 M. L. J. 296: 8 L, W. 281. 

(4) 72 Ind. Cas. 433; A. I. R. 1921 Lah, 374, 
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siya! “It matters not in such a cose what 
the consequence may be when by the use of 
clear aud unequivocal language capable of 
only one meaning anything is enacted by 
the Legislature, it must be enforced, even 
though it be absurd or mischievous.” The 
game principle was adopted by a Bench of 
the Bombay High Court in Nagindas Dah- 
yabhai v Gordhandas Dahyabhai (5). The 
Ohief Justice who delivered the judgment 
ofthe Bench observed: “In our opinion 
ifit had been intended that a voluntary 
transfer should be voidableif made within 
two years from the date of the presentation 
of the petition on which the adjudication 
order is made, there was no reason why 
that should not have been as clearly stated 
in s. 53asit is ins. 54, and we do not think 
that the doctrine of ‘ relation back ' can be 
imported into the former section, so as to 
make it appear that the point of time from 
which the two years are to be calculated, 
js the date of the presentation of the peti- 
tion, and not the date when the transferor 
is adjudged insolvent. The mere probabil- 
ity that in some cases a voluntary transfer 
cauuot be defeated on account of the delay 
in making theadjudieation order after the 
presentation of the petition, cannot provide 
sufficient ground for interpreting the words 
ins.53 otherwise than according to their 
clear meaning." Section 54 is concerned 
with avoidance of fraudulent preference. 
The Period fixed by that section is three 
months from the date of presentation of the 
petition. Section 55 affords protection to 
bona fide transactions. The section has a 
proviso to the effect that in the case of a 
transaction which takes place before the 
date of the order of adjudication protection 
is afforded only to a transferee who has not 
atthe time notice of the presentation of 
any insolvency petition. When one studies 
these three sections, namely, 53, 54 and 55, 
very carefully one cannot fail to be struck 
by the difference in the language used as 
regards the starting point forming the 
basis of computation of the period. If the 
doctrine of relation back is to be deemed 
applicable to these sections the framers 
may have to be accused of being careless in 
drafting. In s. 54ifit were intended that 
three months were to be calculated from the 
date of presentation the words “on a peti- 
tion presented within three months after 
the date thereof” would become quite 


(5) 88 Ind. Cas. 941; 49 B. 730; 27 Bom. L. R. 967; 
A, I. R. 1925 Bom. 480, 
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superfluous. Also inthe case of the proviso 
to 8. 55 if the words " the date of the order 
of adjudication " were to be taken as the 
date of presentation of the pétition, the 
condition about the notice would sound 
ludicrous being quite unnecessary. It is 
true that the time which may elapse bet- 
ween the date of presentation and the date 
of adjudication may be somewhat considere 
able, still if we consider the large differ- 
ence between the two periods provided by 
ss. 53 and 54, being two years in one case 
and three months in the other, it will not be 
unreasonable to think that in fixing the 
longer period the framers of the Act did 
have in their minds that intervening period. 
They might have thought that a period of 
two years will be long enough to cover such 
an intervening time. We are, therefore, of 
opinion that the language used in those 
three sections is to be interpreted according 
to its plain meaning without reference to 
the doctrine of relation back provided in 
el. (7) of 8. 28. We accordingly hold 
that in s. 53 the date of adjudication and 
not the date of presentation should be the 
starting point. In this view we are forti- 
fied by the same interpretation given by & 
Bench of the late Chief Court of Lower 
Burma in K. N. K.I Chetty v. Ba Tin (6). 
The learned Judges observed, “the plain 
meaning of the term ‘ date of such adjudi- 
cation 'is the date on which the adjudica- 
tion is actually made, and provisions of 
8.16, cl. (6) do not go so far as to re- 
quire that any such adjudication should be 
entedated.” Inthe present case the sale 
took place on 13th June, 1924, while the in- 
solvency petition was presented on 26th 
February, 1926, and the order of adjudica- 
tion was passed on 3rd July, 1926. The sale 
in question, therefore, took place over two 
years before the date of adjudication. So 
faras s. 53 is concerned an order of an- 
nulment cannot be made. It is, therefore, 
not necessary to decide the nature of the 
transaction whether it was a voluntary 
transferor not, We, therefore, dismiss the 
appeal with costs (Advocate’s fee three gold 
mohure in each Court). 


A. N. A. Appeal dismissed. 
(6) 61 Ind. Cas, 640; 13 Bur. L. T. 117. 
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PATNA HIGH COURT. 
Lerrurs PaTEMT Appa No. 17 or 1927. 
March 97, 1928. 
Present:—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Ross. 
RAMPAL SINGH AND 4NOTHER— 
APPELLANTS 


versus 
LALJI SINGH AND oTHESS— 

; RESPONDENTS. 

Estates Partition Act (V of 1897 B. C.), ss. 46, 81— 
Tenants parties to proceedings—Decision not based 
upon actual facts--Proceedings, whether nullity— 
Proceedings under s. 46—Parties, whether precluded 
from challenging amount of rent. 

If proceedings under s. 81 of the Estates Partition 
Act have been taken and the tenants have been 
served and were parties thereto, then the said 
partition proceedings cannot be treated as a nullity 
even though the decision there come to as to the 
amount of rent payable was not based upon the 
actual facts of the case. [p. 363, col. 2.] 

Satish Chandra Chatterjee v. Kali Charan Chou- 
dhury (1), referred to. 

But in acase under s.46 ofthe Estates Partition 
Act though the Deputy Collector takes the rent 
which he considers to be the accurate rent or as 
near the accurate rent that can be ascertained and 
bases his partition upon that, there is no provision 
inthe Act which precludes either the tenant or the 
landlord thereafter from contending thatthe real 
rent payable by the tenants is a different figure. fp. 
364, col. 1.] 

Letters Patent appeal against a judg- 
mentof Mr. Justice Allanson, dated the 27th 
May, 1927, affirming that of the Additional 
Subordinate Judge, Monghvr, dated the 26th 
February, 1924, which modified that ofthe 
Tou Monghyr, dated the 28th April, 

Messrs. S. N. Roy and J. P. Sinha, for 
the Appellants. 

Messrs. S. Dayal and B. P. Sinha, for 
the Respondents, 

< JUDGMENT. 

Miller, C. J.—The appellants as land- 
lords sued the defendants Lalji Singh 
and Gauri Singh for rent in respect of 
& holding measuring 12°31 acres for the 
years 1326 to 1329 Faslis claiming a rental 
of Rs. 92 omitting annas and pies. The 
defendants, on the other hand, contended 
that the rental payable by them and whieh 
they had paid since the year 1208 when 
they purchsed the property wasonly Rs. 72 
again omitting odd annas and pies. It 
appears that in the year 1919 there was 
& partition of the estate in which this 
holding is situated and the plaintiff ob- 
tained a certain patti into which the 
12°31 acres of the defendants’ holding 
fell. The contention of the plaintiffs was 
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thet that holding had originally consisted 
of parta of three other oldies belong- 
ing to the predecessor-in-interest of the 
second party defendant from whom the 
first party defendants purchased their 
interest in the year 1909 ; that if a pro- 
portionate part of the rental of the ori- 
ginal holdings was taken then these 19:31 
acres would show a larger rental at all 
events than Rs, 72, and even if they were 
not able to establish the sum of Re, 99 
which they claimed, the Bum of Rs, 87 
which was taken in the batwara proceedings 
as the rental of the lands im question 
ought to be awarded to them. It was 
never suggested -either in the plaint or 
as far as can be seen before the trial 
Court or before the Additional Subordi- 
nate Judge on appeal that there had 
been at the batwara of 1919 any proceed- 
ings under s. 81 ofthe Estates Partition 
Act which would have the effect of 


y ul Bplit- 
ting up the original holdings out of which 
it is said these 1231 acres were carved 


sometime in or before the ear 1909. 
If such proceedings had been bed and 
the tenants had been served and were 
parties thereto then it might well be 
as was decided in the case of Satish 
Chandra Chatterjee v, Kali Charan Chou- 
dhury (1) that the partition proceedings 
under 8. 8l of the Estates Partition Act 
cannot be treated as a nullity even 
though the decision thero come *to as 
to the amount of rent payable was not 
based upon the actual facts of the case 
and that the tenants when they were 
sued for rent were not able by way of 
defence to the suit to challenge the find- 
ings of the Deputy Collector under s, 81 
in the absence of all the other parties 
to the partition. It has not been 
shown, however, in the present case that 
there was any proceeding at all under 
8. 81. The : batwara papers were referred 
to in the trial Court but no proceedings 
under that particular seotion were dis- 
closed. The result, therefore, is that the 
most that can be assumed with regard 
to the batwara is that proceedings took 
place under Chap VI and that under 
€. 46 the rent was taken by the Deputy 
Collector for the purposes of the parti- 
tion as Rs. 87 for the holding in ques- 
tion. Under that section the Deputy Col- 
lector is required to ascertain and record 
D 86 Ind Cas. l4; 29 Q. 7. 221; 
d ; 290 W.N. 221; AL LR. 1925 
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certain particulars and amongst others the 
rent then payable for all rent paying 
land (1) as stated by the landlord, (2) as 
stated by the tenants, and (3) as taken 
by the Deputy Collector for the pur- 
poses of the partition, It may be as- 
sumed that the rent as taken by the 
Deputy Collector for the purposes of the 
partition was the sum of Rs. 87. This, 
however, is not, so far as I am aware, 
a decision in any way binding upon the 
tenants and no section of the Act has 
been drawn to our attention in support 
of avy such contention, and I apprehend 
that in a case under s. 46 the Deputy 
Oollector takes the rent which he con- 
siders to be the accurate rentor as near 
the accurate rent that can be ascertained 
and bases his partition upon that, but 
I am not aware of any provision in the 
Act which precludes either the tenant or 
the landlord hereafter from contending 
that therealrent payable by the tenants 
is a different figure, It is not a case 
of a holding being split up and different 
portions allocated to different landlords 
with proportionate rent as would be the 
case in proceedings under s. 81. 

In these circumstances the Munsif at 
the trial, although the defendants produced 
certain rent receipts covering a number 
of years since 1909 when they purchased 
the property, showing payment of a rental 
of Rs. 72, considered that these rent re- 
ceipt’ were not sufficient to establish the 
actual rent they were paying. He thought 
that they varied from time to time, as 
in fact they did, and in thé result he 
took as the proper rent that found by 
the batwara officer, namely, Rs. 87. 

When the matter went before the Sub- 
ordinate Judge on appeal he went more 
carefully into the evidence in’ the case 
and having considered the rent receipts 
produced by the tenants he found that 
although those rent receipts did in fact 
vary ju later years that was due to the 
fact that they had acquired an additional 
area and tbe additional rent cerrespond- 
ed proportionately with the additional 
area acquired. Hewas, therefore, satisfied 
in the absence of any evidence by the 
landlords that the actual rent paid in 
190. was the sum of Rs. 72 as claimed 
by ihe tenants. lt also appears that in 
the year 1911 these tenants were recognised 
by the landlord Ram Sahai Ram ‘the 
predecessor-in-interest of the present 
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plaintiffs and he accepted the rent front 
them as though it were a separate hold- 
ing. 

The question which bad to be deter- 
mined it seems to me was purely one of 
fact, what was in fact the rent payable 
by these tenante. That question was de= 
termined by the lower Appellate Court 
in favour of the tenants, and in the 
result I think that that finding of fact 
eannot be challenged in second appeal 
unless it can be shown that there was 
in factsome proceeding under the Estates 
Partition Act which would have the effect 
of binding the tenants to pay a larger 
sum unless they took the proper pro- 
ceedings prescribed in the Act itself to 
set aside that finding. In the present 
case, however, as I have already stated 
in the opening part of this judgment, 
it is not shown that any proceedings 
at all were taken under s. 81 of the 
Estates Partition Act; and in proceed- 
ings taken in pursuance of s, 46, although 
the Deputy Oollector might take as the 
basis of his partition a certain figure 
as to rent, that would not,J think, be 


binding upon the tenants and they 
might challenge it in ^ proceedings 
such as the present. Probably the 


reason why no proceedings were taken 
under s. 81 was that since the year 
1911, atall events, the defendantshad been 
paying Rs. 72 in respect of a_ specific 
area and even if that was made up of 
portions of other holdings it wouic appear 
that from that year this particular area 
had been treated by the landlord as a 
separate holding, and, therefore, there was 
no longer anything to be done under 
s. 81, the holding having been treated 
as a separate one and not as portions of 
three other holdings which for the pur- 
poses of partition were going to be split 
up. In my opinion the question has been 
concluded by the finding of fact of the 
lower Appellate Court and this appeal must 
be dismissed with costs. 
Ross, J.—I agree. 


B. K.P. Appeal dismissed, 


110 I. C. 1928 
LA 
ALLAHABAD HIGH COURT. 
First OiviL Apeman No. 329 or 1925. 
February 27, 1928, 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Kendall. 
RAM SARAN DAS AND ANOTBER— 
DEFENDANTS—APPELLANTS 
versus 
Rai Bahadur CHHOTE LAL— 
PLAINTIFF AND OTHERS—Pro forma 
DEFRNDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
60, 68—Attachment in execution—Claim—Scope of 
inquiry—Suit for declaration—Claimant, whether 
bound to prove title—Mere possession, effect of —Hindw 
Law--Widow— Preswmption of nature of estate taken 
—Contract Act (IX of 1872), s. 72—Voluntary pay- 
ment—Payment to avert attachment. 

Under O. XXI, r. 60, the Court has to investigate 
whether the property attached was at the time of 
the attachment in the possession ofthe judgment- 
debtor or of some person in trust for him or in 
the occupancy of a tenant or other person paying 
rent to him. If these conditions exist the attach- 
ment would be unjustified and the person in posses- 
sion would be entitled toa declaration that property 
is not saleable under the attachment, even though 
he is not able to prove his title. [p. 366, col. 1.] 

In the absence of any explanation or evidence to 
the contrary, the presumption with regard to the 
nature of the estate taken by a widow who succeeds 
to her husband's estate, is that she takes a limited 
estate. [ibid.] 

Where a person whose property is wrongfully 
attached deposits the decretal amount in Court 
for payment to the decree-holder under a guarantee 
that incase the property is held not saleable the 
amount should be refunded to him, he is entitled to a 
refund of the same if the property is held not sale- 
able, No question of voluntary payment arises in 
Buch a case. [p. 366, cols. 1 & 2.] 

Ram Prasad v. Salik Ram Singh (1), distinguished. 


First appeal from the deeision of the 
First Subordinate Judge, Moradabad, dated 
the 12th May, 1925. 

Dr. Surendranaih Sen and Mr, Shambhu 
Nath, for the Appellants. 

Mr. Peare Lal Banerji, for the Respond- 
ents, 

JUDGMENT.—This is à defendants’ 
appeal arising out of a suit for a declara- 
tion that the house in dispute is not 
saleable in execution of money decrees 
in favour of defendants Nos. 1 and 2 
against Gobind Prasad, defendant No. 3. 
The plaintiff, Ohhote Lal, has acquired 
this property from defendant No. 4, Narain 
Das, who has been impleaded as a pro forma 
defendant. 

The plaintiff's case in the plaint was 
that this house originally belonged to one 
Baldeo Prasad deceased, who died some 
26 or 27 years ago, and on his death his 
Widow Musammat Shitabo took posses. 
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sion of it along with other properties as 
Hindu widow with limited rights. It is 
further alleged that Gobind Prasad was 
the brother of Musammat Shitabo, who 
wrongfully took possession of this house 
after her death but tater ‘on, viz.,on the 
2nd of January, 1924, he relinquished it 
in favour of the plaintiff who entered 
into possession. The contesting defend- 
ants in their written statements, when 
referring to the allegations contained in 
the plaint, merely stated that it was ad- 
mitted that Baldeo Prasad was dead and 
that Musammat Shitabo became the owner. 
They did not specifically and in express 
terms deny that Musammat Shitabo took 
possession of the estate as Hindu widow, 
nor did they allege that she acquired 
absolute estate under any gift or Will of 
the deceased. They did, however, put 
forward the plea tbat Gobind Prasad, 
Musammat Shitabo's brother was the owner 
ofthe property in dispute under the Will 
executed by the lady. At the trial the 
Pleaders of the defendants admitted that 
the house in dispute was in the posses- 
sion of the plaintiff, though they did not 
at first admit that he had been in pos- 
session in January, 1924. Neither party 
produced any oral evidence and the case 
was finally disposed of on the document- 
ary evidence as it stood and the suif was 
decreed, 

It_is clearly established that on the 3rd 
of January, 1924, before the attachment 
of this house in execution of the decrees 
in favour of the defendants Nos. land 2 
took place, Gobind Prasad relinquished 
his rights in favour of Ohhote Lal and 
put bim in possession of this house. The 
original rent agreement ison the record, 
and there is no evidence to rebut it. The 
finding ofthe Court below that the plaint- 
iff was in possession of the house before 
the attachment must, therefore, be accept- 
ed. 

The plaintiff led no avidence to prove 
that his predecessor Narain Das was legal- 
ly entitled to this house, Narain Das 
alleged himselfto be the son of Baldeo 
Prasad's mother's brother, and would have 
been only a bandhu and not entitled to 
succeed unless nearer heirs were not in 
existence. The Pleaders forthe plaintiff 
however, offered no evidence in support 
of his title and requested the Court that 
the case should be disposed of on the finds 
ing on issue No, 9,7. e, whether the housg 
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in dispute was liable for attachment and 
salein execution of those deerees. 

Although the plaintiff did not prove 
his title, we are of opinion that inasmuch 
as he was in actual possession of this 
house before the attachment, which took 
place on the 6th of January, 1924, he is 
entitled to seek the declaration asked for. 
"Under O. XXI, r. 60, the Court has to 
investigate whether the property attach- 
ed was at the time of the attachment in 

. the possession of the judgment-debtor or 
of some personin trust for him orin the 
occupancy of a tenant or other person 
paying rent to him. If these conditions 

exist the attachment would be unjustified. 

< Tf, therefore, Ohhote Lal was not holding 
the property on account of, or in trust 
for, the judgment-debtor but was in pos- 
session on his own account he is entitled 
to the declaration granted by the Gourt 
below. 

It is obvious that no interest can remain 
in Gobind Prasad after the death of Mu- 
sammat Shitabo if the latter held a Hindu 
widow's estate in the property. The learn- 
ed Advocate for the appellanis tried to 
argue that the burden lay on the plaintiff 
to establish that Musammat Shitabo was 
in possession of this property asa Hindu 
widow and that that burden had not been 
discharged. We are unable to accept 
this contention. Having regard to the 
allegations in the plaint and the omission 
to set up in express terms any such plea 


in the written statement, it must be deem- ` 


ed that the possession of Musammat Shitabo 
as a Hindu. widow was admitted. Ie any 
case when it was admitted that the house 
originally belonged to Baldeo Prasad and 
that after his death his widow Musammat 
Shitabo became the owner then in_ the 
absence of any explanation or evidence 
-to the contrary the presumption is that 
-Bhe succeeded to this property as a Hindu 
widow and held possession as such. 

After the plaintiff's objection had been 
disallowed by the Execution Court, he 
deposited the decretal amount on the con- 
dition that "the money may be paid to the 
decree-holder under a guarantee that in 
case the house is held not saleable in 
their decrees they will be liable to re- 
fund it." The decree-holder took out the 
money. The plaintiff has in his suit 
claimed a refund of it. In our opinion 

when the money was deposited by the 
plaintig on the express understanding that 
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the decree-holder would be liable to re- 
fund it if it was found that the house 
was not saleable, the decree for its refund 
granted by the Court below is quite 
proper. The appellant must bs deemed 
to have withdrawn it on that condition. 
No question of voluntary payment by a 
person not interested in its payment 
arises in this case and thecase of Ram 
Prasad v. Salik Ram Singh (1) is inap- 
plicable. 

The appeal is accordingly dismissed with 
costs including in this Court fees on the 
higher scale. 


A. N. A. Appeal dismissed. 
(1) A. W. N. (1882) 210. 


MADRAS HIGH COURT. 

Lerrers Parent ArPEAL No. 227 or 1926. 

. January 24, 1928. 
‘Present:—Mr. Justice Wallace and 
Mr. Justice Srinivasa Ayyangar. | 
PASUPULETI NARAYANA RAO 
—DEFENDANT—AÀPPELLANT 
versus 
Sree Rajah VASIREDDI SREE 
CHANDRA MOULESWARA PRASADA 
BAHADUR MANNI SULTAN, 
ZAMINDAR GARU, MUKTYALA 
ESTATE-—PrAINTIFF— RESPONDENT, 

Madras Estates Land Act(I of 1908), s. lól— 
Occupancy ryot enclosing substantial portion of 
purposes—Diversion from 
agricultural purposes—E jectment. 

Where out of a plot of land measuring 2 acres & 
house was built and a compound was erected for 
residential purposes to the extent of one acre: 

Held, that there was a diversion of the land from 
agricultural purposes and the landholder was entitled 
to eject the ryot from his holding under s. 151 of 


the Madras Estates Land Act. |p. 368, col. 2. 
The mere possibility or even the certainty of land 
being built upon and becoming unfit for agri- 
cultural purposes is not sufficient to bring in the 
operation ofs. 151 of the said Act. [p. 367, col. 2.] 


Letters Patent Appeal against thejudg- 
ment of Mr. Justice Phillips. in 8. A. No. 
1867 of 1923, reported as 92 Ind. Cas. 402, 
preferred to the High Court against the 
decree of the District Court of Kistna, at 
Masulipatam, in A. S. No. 119 of 1922 (8. 8. 
No. 439 of 1921 0n the file of the Court of the 
Additional Deputy Collector of Boawads.) 
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Sirk. V. Redds, Kr , for the Appellant. 

Mr. A. Venkatachalam, for the Respondent. 

JUDGMENT,.—This is a Letters 
Patent appeal from the judgment of Mr. 
Justice Phillips sitting asa Single Judge 
in S. A. No. 1867 of 1923*. The plaintift was 
the appellant in the second appeal and 
the suitfrom which it arose was instituted 
by him for ejecting the defendants from 
the holdings under the terms ofs.151 of 
. the Estates Land Act. Defendants Nos. 
lto 4 were occupancy ryots who had 
entered into engagements with the plaint- 
iff landholder. The other defendants were 
in possession of various pieces and parts 
of the suit holding under sales effected by 
defendants Nos. 1 to 4. Those alienations 
by the ryots had net become recognised by 
the landholder under the terms of the Act. 
The allegatiens on which the plaintiff came 
into Court claiming to be entitled to eject 
the defendants were that the entire hold- 
ing had been pareelled out by defendants 
Nos, 1 to 4 and alienated to various setsof 
defendants for building purposes and that 
the 5th defendant had put up on the por- 
tion of the land in his possession a sub- 
stantial structure for purposes of residence 
and that thereby the occupancy ryots had 
materially impaired the value of the hold- 
ing for agricultural purposes and rendered 
it substantially unfit for such purposes 
within the meaning of the said section. 
Both the lower Oourts came to the conelu- 
sion that the buildings put up and the acts 
done by the defendants were not really 
ealeulated to impair the value of the 
holding or substantially unfitted it for 
agricultural purposes, buf, on the other 
hand, were really in the natureof improve- 
ments as defined by the Act—improvements 
Suitable to the holding and consistent with 
the character of the holding. On these 
findings the lower Oourts concurred in 
dismissing the plaintifi’s action. It was 
from that decision thet the plaintiff filed 
the second appeal. The learned Judge on 
hearing the second appeal came to the 
conclusion that by the mere act of aliena- 
tion by defendants Nos.lto 4, the occu- 
‘pancy ryots, they materially impaired the 
value of the holding for agricultural 
purposes and rendered it substantially 
unfit for such purposes. The learned 
Judge took the view that, as on the evi- 
‘dence the land wassold for building pur- 


oses, defendants Nos. 1 to 4 disabled 
Pe 92 Ind, Cas, 402 [Zu] — 
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themselves from thereafter cbjeciing to 
buildings being raised on the pieces of 
land sold by them and that, therefore, as 
there wasthe certaintyof the land being 
built upon for residential purposes the 
mischief must be deemed:to have been 
eaused within the contemplationof s. 151. 
Butit must be observed that what that 
section provides is that what has been done 
must havealready materially impaired the 
value of the holding and rendered it 
already substantially unfit. Both the 
verbs are used in the past tense. The mere 
possibility of the land or even the certain- 
ty of the land being so built upon becom- 
ing unfit for agricultural purposes would, 
in our judgment, not be sufficient to bring 
in the operation ofs. 151. We should have 
felt bound to give effect to this view and 
allowed this Letters Patent appeal, but 
having regard to the fact that the ques- 
tion to be considered with regard to this 
section wasofa limited scope, we required 
both parties to address us on the evidence 
in the caseso as to enable us to come to a 
conclusion whether what has been done or 
alleged tobe done was sufficient to give the 
right to the plaintiff to seek to eject the 
defendants. The whole of the evidence on 
the record has been readto us. It must, 
in this connection, be observed that the 
only appellant before us is the 5th defend- 
ant. Heis not one of the occupancy *ryots 
who had entered into an engagement with 
the landholder. As the alienation in hig 
favour has not been recognised, it follows 
that the plaintiff was entitled to treat defends 
ants Nos. 1 to 4 as being still his tenants. The 
other defendants had been made parties to 
the action merely because they were in 
actual possession of the various pieces of 
land. Ifthe question was whether what had 
been done by the defendants amounted to 
a rendering of the entire holding consisting 
of 14 acres odd unfit for agricultural 
purposes, then it might have been more 
difficult for: determination than it has 
actually turned out to be. As none of 
the other defendants have filed any 
appeal, weare at present concerned only 
with the extent of the land about 24 acres 
or 80, in the possession of the appellant 5th 
defendant and the question with reference 
to him is whether what he has done in 
respect of theland amounts or not, to use 
a general expression, to a diversion of the 
land irom agricultural purposes, We use 
that expression deliberately because, taking 
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the whole of s. 151 the principle that 
seems to underlie that section is that when 
a holding is in the possession of a tenant 
he holds it on the terms agreed to or 
settled between the parties only for agri- 
cultural purposes and that 88 such tenant 
heis not at liberty to divert the land from 
the main purpose of the holding, namely, 
the agricultural purpose and any such 
diversion, it is provided, will entail for- 
feiture whereupon the landholder might 
sue the tenant in  ejectment. As the 
transfer in favour of the 5th defendant has 
not been recognised, for the purpose of 
this appeal we must take ib that what has 
been permitted or done by him admittedly 
must be deemed to have been permitted 
or done by the defendants Nos. ito 4 for 
purposes of determining the questien of 
forfeiture. Taking it to be so, then the 
question is merely whether putting up 4 
building that has been admittedly put on 
there and enclosing a portion of the land 
round witha fence so as 1o form 2 compound 
for this building has or has not had the 
effect of diverting the land from agricul- 
tural purposes. It is significant that the 
only witness that has been called for the 
defence, the 8th defendant in the case, has 
clearly admitted that the purchases by the 
defendants were for building purposes. 
He was himself one of the purchasers. 
The Sth defendant has not gone into the 
box. No other evidence has been called. 
Ttis admitted that the extent of the land 
enclosed as acompound round the build- 
ing is about one acre and it is really & 
very substantial portion of 24 acres, the 
entire extent of the piece of land in ques- 
tion. It ie also noteworthy that s. 191 
includes a proviso of the land being 
eubstantially rendered unfit. It was argued 
by the learned Vakil for the appellant very 
strenuously that merely putting up 8 
building on about 2 cents of the land 
cannot possibly be regarded as diverting the 
land from agricultural purposes. We do 
notthink it is possible to seek to define in 
any meticulous manner what would amount 
to 2 diversion and what would not, That 
depends upon not only the extent of the 
building, but the purposes which it is 
intended to serve, the object with which 
it is built and ihe various measures 
that aro taken in respect of the land. 
Taking the whole thing iato consideration 
it ig clear irom the admissions made and 
the evidence recorded thatthe direst object 
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of the 5th defendant in putting up the 
building was to use the building for 
residential purposes and we are, therefore, 
satisfied that what has been done by the 
5th defendant is substantially to divert the 
land from agricultural purposes. It is 
impossible to say that when out of a plot 
of land measuring 24 acres a house is built 
and a compound is created for residential 
purposes there isno such diversion. As, 
therefore, on the facts of the case we have 
come to the conclusion that the building 
put up and the acts done by the 5th 
defendant do constitute a diversion of the 
land from agricultural purposes as provid- 
ed for in 8. 151, we are satisfied that, so far 
at least as the appeal is concerned, the con- 
ditions have been satisfied on which under 
that section the  landholder becomes 
entitled to file a suit in ejectment. In 
this view, therefore, was are satisfied that 
the decree passed by the learned Judge 
from whose judgment this Letters Patent 
appeal has been filed can be justified. 
The Letters Patent appeal is, therefore, 
dismissed with costs. 


y. N. V. Appeal dismissed, 


CALCUTTA HIGH COURT. 

APPEALS FROM ORIGINAL Decrees Nos. 135 

or 1925 AND 41 or 1926. 
June 23, 1927, 
Present :—Mr. Justice B. B. Ghose and Mr. 
Justice Roy. 
INANATH KUNDU AND oTHERS— 
DEFENDANTS—ÀPPELLANTS 
versus 
JANKI NATH ROY AND OTHERS— PLAINTIFFS 
—RESPONCENTS, 

Landlord and tenant—Permanent tenancy—Con- 
struction of lease—Reference to surrounding circum- 
stances— Sarasari, ‘bemiadi’, meanings of—Year of 
tenancy—Calculation of year from date of lease— 
Kabuliyat by tenant accepted by landlord, sufficiency 
of—Transfer of Property Act (IV of 1882), s 107. 

In order to ascertain whether a grant is perma- 
nent or not the surrounding circumstances and the 
entire terms of the lease must be looked into unless 
the words used clearly indicate permanency. |p. 370, 
col. 2.] 

Though a sarasari lease connotes theidea of a 
temporary settlement, coupled with the expression 
bemiadi itcanonly mean a permanent lease but 
variable as to rent, [p. 872, eol, 1.] 
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. Forbes v. Hanuman’Bhagat (1) and Parshan Kuer 
v. Tusli Kuer (2), referred to. 

Unless it could be definitely shown that the 
tenancy was to commence at a particular date 
different from thedate of the document by which 
it was created, it must be held ordinarily that the 
year of the tenancy commences from the date of the 
document. [p. 372, col. 2.] 

Kishori Mohun Roy Chowdhry v. Nund Kumar 
-Ghosal (3) and Ismail Khan Mahomed v. Jaigun Bibi 
(4), referred to. 
` A kabuliyat executed by the tenant and accepted by the 
landlord is as much a lease as a patta executed by the 
landlord and accepted by the tenant. [p. 373, col. 1.] 

Rai Moni Dasi v. Mathura Mohan Roy (5), followed. 

Appeals against Original Decrees Nos. 135 
of 1925 and 41 of 1926 of the Subordinate 


Judge, Faridpur, dated the 28th May, 
1928. 


Mr. Dwarkanath Chakravarti, Babus Nir- 
mal Chandra Chakravarti, Bansari Lal 
Sarkar and Ajendra Nath Dutt, for the 
. Appellants, 

Dr. S. C. Basak, Babus Jotindra Mohun 
Bose, Nagendra Chandra Chaudhuri, 


Birendra Chandra Das and Bepin Chandra: 


Bose, for the Respondents, 
JUDGMENT. $C 
Ghose, J.—These two appeals by the 
defendants arise out of two actions in eject- 
ment which were decreed by the Subordinate 
Judge. The pleintifis brought the suits on 
the ground that the defendants were in pos- 
session of the leaseholds in temporary right 
under two leases evidenced by two kabu- 
liyats, dated the 21st September, 1800, and 
4th August, 1903, respectively. The suit, 
out of which Appeal No. 135 of 1925 arises, 
relates to thekabuliyat of the 21st of Septem- 
ber, 1800, The parties to the two suits are 
the same, The questions on which the deci- 
- Bion of the two appeals depends are also the 
same. There were two suits, only because 
there were two separate leaseholds under 
two separate leases. Notices were served, 
dated the 20th Bhadra 1329 B, S, corres- 
ponding to 6th September, 1922, and it 
was alleged that the notices were to termi- 
nate the lease at the end of the Bengali year 
on the 30th Chaitra, 1329, corresponding to 
some date in the middle of April 1923, The 
guits were brought on the 2Uth September 
1923. The Subordinate Judge decreed both 
the suits and various grounds were discuss- 
ed in his judgment. In these appeals the 
appellants raise only two points for con- 
sideration and those two points are, in my 
opinon, the only two effective points in the 
appeals, The first and the most important 
point is as tọ the construction of the leaves 
pad the second question ia ag ta the legality 
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and sufficiency of the noticesserved on which 
it is alleged by the plaintiffs, the leases 
were terminated. The leasehold properties 
—and I need mention only one property 
and the observations would apply to the 
other also—consist of a, kaut; bandar and 
bazar situated onthe bank of a streamlet. 
The property originally belonged to a 
zemindar named Bepin Behari Roy. The 
predecessor in-interest of the defendants 
first-took a lease of the property on the 7th 
April, 1876, for aterm of three years at a 
rent of Rs. 379 per annum. On the expiry 
of the term of that lease, other leases were 
taken for different terms from time to time 
by the same lessees from the landlord 
which it is unnecessary tomention in detail, 
The lease just before the one in questien 
was dated the 2nd August, 1895. This 
was for aterm of six years, which was to 
terminate at the end of the Bengali year 
1307, corresponding to the middle of April 
1901. Before the expiry ofthe term of that 
lease, the present defendants represented 
by oneofthem, Dina Nath Kundu, took 
the lease in dispute from Bepin Behari 
Roy, by executing a kabuliyat in his favour, 
dated the 21st September 1900. The kabua 
liyat with respect to the other leasehold proa 
perty was executed by the same defendant 
in favour ofthe son and the administrato# 
to the estate of Bepin Behari Roy, who had 
died in the meantime, on the 4th Autzust, 
1903. This lease was executed with regard 
"to some excess land lying contiguous to the 
land which was the subject-matter of the 
previous lease of 19C0. The whole question 
in dispute is whether by these leases the 
lessees obtained a permanent, heritable 
right to the leasehold properties subject to 
certain restrictions as to the use of the pro- 
perties and with the liability of the rent 
being variable under certain conditions of 
not, The plaintiffs in the suits acquired 
the interest which originally belonged to 
Bepin Behari Roy by virtue of a purchase 
at asale in.execution of a mortgage decree 
on the 25th April, 1921. The contention on 
behalfof the plaintiff is that the defend: 
ants hold under a temporary lease or, at the 
utmost, under a lease from year to year 
which was terminable by six months’ notice 
to quit and, such notice having been served 
upon them, they haveno right to remain on 
the land. The plaintiffs are, therefore, ene 
titled to khas possession by ejecting the de» 
fendants. We have thus to see which of 
the cententions should prevail, The nong 
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tention of the plaintiffs found favour with 
the Subordinate Judge. The most import- 
ant provisions in the lease are these :— 

* [ had been till now in possession of the 
haut, etc. by taking a temporary miadi 
ijara settlement of the same and realising 
rents, I prayed to you for having granted 
a bemiadi settlement of the haut, etc. 

20. 5.75. .  . andyou, on receiving 
a salami of Rs. 3,500 from me and fixing 
the annual rent at Rs. 8U0, granted my 
prayer and made with me a bemiadi set- 
tlement of the hawt. . . e . . . 
I appear before you and, agreeing to pay a 
rent of Rs. 800 per annum, I execute this 
deed of bemiadi kabuliyat." 

3. “Ifdueto my default or neglect of 
duty the conditions of the haut oa 
deteriorate or are likely to deteriorate in 
steadof being improved, you shall forthwith 
be able to take khas possession by ejecting 
me from the haut, etc., and no objection on 
the part of myself and my heirs shall be 
entertained.” 

The 4th paragraph provides that the ten- 
ant shall pay allnecessary expenses for the 
improvement of the property, 

Paragraph 6 runs thus:—" If in future 
the present condition of the haut, bagar, 
bandar und ghatbe improved, I shall pay 

-without objection the increased rent that 
may be assessed by you over and above the 
jam& fixed, I shall not be entitled to raise 
any plea orobjeetion thereto . . . 
nor shall I be ableto make an istaf 
render) thereof.” 

* Without your permission I shall not be 
competent to dig any tank or build any per- 
manent masonry structure within the lands 
of this haut, bazar and bandar or to allow 
any shop-keeper to do so. I shall not be 
competent to grant any bemiadi settlement 
of any land of the haut ! n n 
, Paragraph Qrestriots the power of trans- 

er, etc. 

Paragraph 13 ends in this way :==“ In de- 
fault, you shall be competent -to bring a 
suit according to law and realise compensa- 
tion and to take khae possession of the haut, 
etc., if you so desire, and no objection there- 
to on the part of myself or my heirs will be 
entertained. land my heirs remain bound 
by the terms of this kabuliyat.” 

. The learned Subordinate Judge held that 
this only created a temporary lease, It is 
argued on behalf of the appellants that the 
word bemiadi is synonymous to permanent, 
la support of the eontention, they have re» 


(sur- 
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ferred us to apublication by the Government 
named “A Guide and Glossary to Survey and 
Settlement Records in Bengal.” ‘here, 
a "permanent tenure" is translated as 
bemiadi muthusihuk and the contention 
on behalf of the appellants is that this is 
the correct-translation of the term bemiadt. 
The next contention of theappellants is that 
in the Record of Rights the interest of the 
appellants was recorded as a permanent 
tenure. The then landlord, Upendra Nath 
Roy, raised an objection to the record. The 
objection was to the expression “ tenure” 
and not to the permanency of the right. 
This appears to be sofrom the order of the 
Settlement Officer who decided the objec- 
tion. The landlord urged that no interest 
in the land had been created and, therefore, 
it was only a sayer jama and the Bengal 
Tenancy Act had no application to this sort 
of jama, The learned Advocate for the re- 
spondents very rightly contends, in my opi- 
nion, that noinference can be drawn from 
this, as the landlord took exception to the 
authority of the Settlement Officer to make 
any record whatsoever of this property. The 
appellants next rely upon the case of Forbesa 
v. Hanuman Bhagat (1)) where the learned 
Judges held that the lease which made a 
bemiadi settlement was, upon its proper 
construction, intended to be permanent and 
not from year to year. On the other hand, 
the learned Advocate for the respondents 
relies upen another case of the Patna High 
Court, Parshan Kuer v. Tulsi Kuer (2) in 
support of the contrary contention where 
thelearned Judges held that a  bemiadi 
lease, although the grant included the mine« 
rals and wes hereditary according to its 
terms, created only a lease from year to 
year. The real question seems to me to be to 
construe the lease according to the expres» 
sions used in it taking it along with the surə 
rounding circumstances. It has been held 
ina series of cases, that, unless the words 
clearly indicate permanency of lease, the 
surrounding circumstances and the entire’ 
terms of the lease must be looked into in 
order to ascertain the nature of the grant ; 
and I propose to dosoin the present case in 
order to discover what the meaning of the 
expression  bemiadi was in this lease, 
Beginning from the very beginning, I may 
refer to the meaning ofthe word miadi as 


(1) 77 Ind. Cas. 32; 2 Pat. 452; 1 Pat. L, R, 100; 4 
P. L. T. 414; A. I. R. 1924 Pat. 88, i A 

(2) 39 Ind. Qas. 658; 2 P. L, J, 180; 1 P.L.W, 447 
(1918) Pat, 11, 
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itappears in Wilson's Glossary. Accord- 
ing to that authority (miadi) means “ limit- 
ed, terminable, conditional.” Tne prefix 
(bey) implies “ absence "literally, the word 
bemiadi must, therefore, mean “ unlimit- 
ed, not terminable, unconditional.” Now, 
contrast this lease where the word bemiadi 
has been used with the expression miadi 
as applied to the previous lease which 
was then running. The previous lease 
was a lease for a term. The tenant 
says that instead of a miadi lease, ie., 
lease for a term, he was desirous to take 
a .bemiadi lease i.e, a lease which was 
not terminable. Add to this fact, that the 
tenant had been taken terminable leases 
for certain fixed periods from the year 1876 
and the period of the last of such leases 
was running at the time of the lease in 
question, li can hardly be reasonable to 
suppose that the tenant paid Rs. 3,500 as 
salami and consented to increase the rent 
to Rs. 600 at that time in order to take 
a lease which might be terminated the 
next month or the next year at the will 
of the landlord. The next question is 
this: so long as the lease was fora term, 
the rent fixed was not at all liable to be 
increased, as would appear from Ex. D (5), 
the previous lease for the land, dated the 
2nd August 1895. In the present lease, the 
landlord has been given the power of un- 
limited increase of rent on certain grounds, 
Then, again, contrast the right to create 
sub-leases, In para, 9 of Ex. D (5) it 
is stipulated by the tenant; “I shall not 
be competent to settle any tenant under 
me for any period in excess of the pre- 
scribed term of my ijara"; that is to say 
the tenant was entitled to create a sub- 
tenancy to the extent of six years, Under 
the lease in - question, the corresponding 
provision is, as I have already stated “I 
shall not be competent to grant any be- 
miadi settlement of any land of the haut, 
etc.” Here, again, the word bemiads 
appears, Now, in my judgment, it can- 
not be conceived that tho tenant was re- 
stricted from giving evena temporary sub- 
lease, What was provided there was, in 
my opinion, that the tenant would net 
be entitled to create a permanent sub-lease; 
and that gives, in my judgment, a key 
to the meaning of the word as under- 
stood by the parties. It may then be asked 
why are these restrictions prescribed againet 
the right to dig tanks, build permanent 
mazonry structures, houses, ate? If the 
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landlord finds that a tenant-at-will is be- 
having in such a manner as to jeopardise 
his interest so as to deteriorate the value 
of the property, it is open to him simply 
to serve anotice to quit if the lease was 
terminable at his will. But ifthe lease 
was not terminable, then these provisions 
would be of importance, The land waa 
let out for the purpose of a haut, bazar, 
etc. Digging of tanks would be incom- 
patible with the purpose of a haut or bazar 
and necessarily the income derived from 
the hautor bazar would be diminished 
and thereby the landlord's interest 
would be affected as he would, not 
be; under the circumstances, entitled to 
assess, @ higher rent. There was no such 
restriction in the previous lease fora term 
[see Ex, D (5), dated the 2nd August, 1895], 
The obvious reason is that no tenant would 
go to the expense ofspending money in dig- 
ging tanks or raising permanent masonry 
structures on & leasehold property let out 
only fora short term, Much less would a 
tenant do so if the lease was not even fcr a 
term but liable to be terminated at the 
will of the landlord. These restrictions, 
therefore, indicate to my mind that the 
lease was such &.one that the tenant 
might find it advantageous to himself to 
spend money for those purposes, and hence 
the restrictions were imposed. This leads 
me to the conclusion that the lease was ine 
tended to bea permanent one, Next, thera 
isan indication that this lease would be 
heritable. From the passages in paras, 
3 and 18 of the lease, which I have al. 
ready cited, it appears that the heirs were 
also to be bound by the stipulations con« 
tained inthe kabuliyat. Taking all these 
facts into consideration, it seems to me the 
only reasonable conclusion is that the lease 
was a permanent one, instead of giving 
the lessee a more precarious right than 
what he had under the temporary lease 
which preceded it. This was also the opina 
ion of both the trial and the Appellata 
Courts in the judgments in Suit No, 2 
of 1913, which although not binding on 
the plaintiffs in this case, is entitled to 
gonsideration as what was understood by 
the Judges to be tho effect of the lease, 
I have omitted to mention that some are 
gument was based on the expression “saras 
sari bemiadt kabuliyat"in the last line of 
the kabuliyat of the 4th August 1903. The 
Subordinate Judge has held that “saras 
pari” means a pummary and temporary sats 
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llement' It really mears "variable". A 
"sarasari" lease, no doubt, connotes the 
idea of a temporary settlement. But coupl- 
ed with the expression 'bemiadi", it can 
only mean, in my view, a permanent lease 
but variable as to rent. Ifonly a tempo- 
rary lease was inténded to be given, it 
would have been sufficient to call it a 
"sarasari" lease. In this connection, I may 
refer to the definition of a "permanent 
tenure" in the Bengal Tenancy Act, only 
as an illustration, to show how ‘these leases 
are understood. In that Act, a “perman- 
ent tenure’ means a tenure which is 
-heritable and which is not held for a limit- 
ed tims. In my view, these sleases are 
not terminable on service of notice to 
quit. This puts an end to the principal 
contention which has been raised as to the 
right of ejectment in these cases. 


But I think I should make my obser- 
vations with regard to the isufficiency and 
legality of notices served by the landlord 
upon the defendants, No question ariseg 
before us as to the proper service of the 
notico. It is, however, contended that the 
notice is bad on the grounds stated below, 
The notice runs as followe:-- 


“You are hereby informed that the 
bemiadi settlement (then describes the 
property and the lease) will expire on the 
BOthe Chaitra 1829 B. S. and the said 
bemiadi settlement shall not remain in 
force after the 30th Chaitra, 1829 B. 8. 
After the 30th Chaitra, 1329 B. 8, that 
is to say, from Ist Baisakh, 1330 B. S, 
you shall give up khas possession . . , 

. .' The contentions are these: (1) This 
notice does notin its terms terminate the 
tenancy, but only mentions the fact that 
the lease will expire on & certain date, 
The intention is to show that the term 
of the lease will end of its own effeet 
on that date, Ifthat is not the fact, this 
notice is bad in law, (2) The tenancy 
commenced on the Sth Aswin, from the 
date of the kabuliyat and, therefore, any 
notice served under s. 106 of the Trans- 
fer of Property Act must terminate with 
the end of the year ofthe tenancy. The 
end of the year of the tenaney would be 
the 4th of Aswin of any Bengali year; 
As the notice was to terminate on the 
30th Chaitra, 132» B. S.,it is insufficient, 
in support of the last contention, the ap- 
-pellants cite the case of Kishori Mohun 
Roy Choudhury v, Nund Kumar 
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Ghosal (3) and particularly the following 
observations of Banerjee, J., at page 724: “L 
think it must be at least held that the 
tenancy was one reserving a yearly rent, 
and the year of the tenancy commenced on 
the 14th day of Pous 1294". The re- 
spondents on the other hand, contend that 
although the kabuliyat is dated the 5th 
Aswin, 1307 B. S., the rent was payable 
according to the Bengali year as would 
appear from the schedule of the kistibandt 
at the end of the document. Further, it 
is urged that rents were realised as shown 
by the rent receipts according to the 
Bengali year. Therefore, the year of the 
tenancy should be considered as the 
ordinary Bengaliyear. In support of this 
contention, the learned Advocate for the 
respondents cites the case of Ismail Khan 
Muhammad v. Jaigun Bibi (4) In this 
cass, Banerjee and Stevens, J J., at page 5777 
make the following observations with re- 
gard to the argument that “as the tenancy 
was created by a kabuliyat Ex. III, dated 
the 19th Chait, 1257 B. S., and the notice 
was served on the 23rd of Ashwin 1303 B, 
B. and expired on the last day of Chait 
of that year, it did not expire with the 
end of a year of the tenancy, and was, 
therefore, a bad notice. We do not cone 
sider thisargument valid. for though the 
Lenaney was, as appears on the face of 
Ex, ll], created by that document, and 
the document is dated the 19th of Chait, 
rent has all along been paid, as is clear 
from the rent receipts fled. . . . . . , 
according to the ordinary Bengali year, so 
that a year of the tenancy would be the 
ordinary Bengali year", In this state of 
divergence of opinion pronounced by the 
same learned Judge, I do not feelcalled 
upon to express any definiteopinion on tha 
question in these cases, My inclination is 
that unless it could be definitely shown 
that the tenancy was to commence at a 
particular date different from the date of 
the document by which it was created, it 
inust be held ordinarily that the year of 
the tenancy commences from the date of 
the document. In that view, in this partis 
cular case it may be held that the tenancy 
commenced froin the 5th Aswin, 1307 B. S. 

There is one other point which I need 
tuention and which was raised by the learned 

(8) 24 O. 720 at p. 724; 12 Ind. Dec. (& 8.) 1149, 


(4) 27 O. 570 at p. 577; 4 C. W. N. 210; 14 Ind, Ded, 
(R. B.) 374. 
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Advosate for the respondents here for 
the firat time. ‘What he urged was this 
that the lease in question being evidenced 
only by akabuliyat which was said to have 
been ascepted by the lessor, under the 
terms of s, 107 of the Transfer of Pro- 
perty Act such a kabuliyat cannot be held 
to create any lease which was beyond the 
term ofone year. This question, as I have 
paid, was not raised in the Court below 
either in the issues or during the course 
of the argument. We have not got here 
fhe opinion of the' learned Judge below 
onthe question, nor can it be definitely 
said that no patta was executed. If this 
point had been raised by the plaintiffs, 
the defendants might have met that ob- 
jection by other pleas. The question, how- 
ever, so far as this Court is concerned, 
13 concluded by the authority of the case 
of Raimoni Dasi v. Mathura Mohan Roy 
(5) I may also mention that it has all 
along been the practice, in this Province 
at any rate, to create large leasehold inter- 
esta of a permanent nature by accepting 
a kabuliyat from the tenant, or, in other 
words, a kabuliyat executed by the tenant 
and accepted by the landlord is as much 
2 lease as a patta executed by the land- 
lord and accepted by the tenant. Inden- 
tures are unknown in the mofussil in this 
country. From the view that I have 
taken on the first point the only conclu- 
sion, that I can arrive at, is that these 
&ppeals must be allowed and the suits 
dismissed with costs in both the Courts. 
Roy, J.—I agree. 
A.N. A. Appeals allowed. 


(5)14 Ind. Cas. 540; 39 O. 1016; 16 C. W. N. 608 
15 O. L. J, 665. 
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Present : —Mr. Justice Dalal. 
RADHA KISHEN— DEFENDANT— 
APPLICANT 

f VETSUS 
BHOREY LAL AND ANOTHER—P LAINTIFFS— 


OPPosrTR PARTIES. 
Evidence Act (I of 1872),s. 114 —Contract by minor 
—Rzpresentation by minor that he is of full age— 
Validity ef contract—Estoppel-—Equity. I 
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Itapersonsues an infant upon a contract, suol 
contract having been entered into on thefaithof a 
rapresentation by the infant that he was of full age, 
the infant will not be estopped from pleading hia 
minority in answer to a claim to fix him with personal 
liability to a money decree notwithstanding his 
fraudulent representation. But though s. 114 of the 
Tividenca Act may not apply, the Court may, in other 
cases acting on well-recognized principles of equity; 
relieve against an infant's fraud. [p, 374, col. 1] 

Civil revision from an order of the 
Judge of the Court of Small Causes, Bareilly, 


dated the 16th of December, 1927. 


Mr. Panna Lal. for the Applicant. 
Mr. Sarkar Bahadur Johari, for the Ops 
posite Parties, 


JUDGMENT.—To the plaintiffs! suit 
for recovery of money due on a contract 
the reply was that the defendant Radha 
Kishen was a minor on the date of the cone 
tract. According toa guardianship certi- 
ficate given by a District Oourt to hig 
mother the date of birth of Radha Kishen 
is 14th August, 1907. The present con- 
tract was effected on 16th January, 1926, 
i. e., before Radha Kishen reached the age 
of 21. He was, therefore, a minor on the 
date of the contract. The learned Judge 
of the lower Oourt, however, held him liable 
under the contract on -this ground: 
"When a person between l8and 21 
years of age enters into a contract with the 
knowledge that.his minority has been ex- 
tended by reason of an order under s, 7 of 
the Guardians and Wards Act with & per- 
son who isnot aware of that fact there ig 
misrepresentation and legal fraud on his 
part and he is estopped from taking advan- 
tage of his minority to show that the con- 
tract by him is inoperative.” Obviously, 
though he makes no such reference the 
Judge is referring to the provisions of s. 
115 of the Evidence Act. He, however, 
quotes no authority for his proposition. In 
Woodroffe and Ameer Ali's Evidence Act, 
(1915) the question is discussed at page 
765, and they sum up the result of decisions 
as follows :— 

“A person under disability cannot do 
by an act in pais what hecannot do by 
deed. He cannot byhis own act enlarge 
his legal capacity to contract or to convey. 
He cannot be made liable upon a contract 
by means of an estoppel under this section, 
if it be elsewhere deelared that he shall 
not be liable upon a contract. To say that 
by acts in pais that could be done in effect 
which could not be done by deed would 
be practically to dispense with all the 
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limitations the law has imposed on the 
capacity to contract. So if a person sues an 
infant upon a contract, such contract 
having been entered into on the faith 
ofarepresentation by the infant that 
he was offull age, the infant will not be 
estopped from pleading his minority in 
answer to a claim te fix him with personal 
liability to à money-deoree notwithstanding 
his fraudulent representation. But though 
. this section may not apply, the Court may, 
in other cases acting on well-recognized 
principles of equity, relieve against an 
infant's fraud" 

So in a case like the present the plaintiffs 
eannot prevent the defendant from plead- 
ing minority on the ground of estoppel. 
At thesame time the defendant would be 
liable for any loss the plaintiffs may have 
suffered in carryingout the contract and 
arrangement entered into between the 
parties. Inthe present case the plaintiffs 
fixed the price of the 101 bags according 
to the contract at Rs. 2,653 including in- 
terest and miscellaneous costs and stated 
that they had received Rs. 2,346, It does 
not appear that under the contract they 
suffered any damage or were out of pocket 
to any extent. They have not disclosed 
for what price they themselves purchased 
the 101 bags. In a case like the present I 
think that on the grounds of equity the 
plaintiffs could have recovered from the 
defendant any sum they could have proved 
to have been lost by them in making the 
purchase at the cost price to them and in 
selling. From the figures quoted above I 
come to the conclusion that they have 
suffered no such damage. No ground of 
equity, therefore, arises, and the defend- 
ant cannot be estopped from pleading 
minority. 

Another ground for the application was 
that the suit was not of a nature cogniz- 
able by a Court of Small Oauses. I do not 
agree. This is not a suit for an account. 
In every suit for money some account has 
“to be prepared. Inthe present case there 
was only one transaction and theclaim is 
for a specific sum of money as the result 
of the purchase and: sale of goods under 
oneagreement. This is not a case where 
money may have been advanced to a party 
from time to timeor purchases made from 
him from time to time according to some 
arrangement entered into between the 
parties, The suit was rightly entertained 
by the lower Court. 
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In the result I set aside. the decree of 
the lower Court and dismiss the plaintifs’ 
suit, but without any order as tocosts. ` 

A. N. A. Deeree set aside, - 
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MiscELLANEOUS Frest CIVIL APPEAL 
No. 2815 oF 1927. 
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Present:—Mr. Justice Bhide. 
Musammat PANA BIBI—A»PPLICANT— 
APPELLANT 
veraus 
MAHLA ANDOTRERS—DEFENDANTS-— 

i RESPONDENTS. 

Guardians and Warde Act (VIII of 1890), s. 4?— 
Appeals, procedure applicable to—Limitation - for 
appeals under the Act—Limitation Act (I X of 1908), 
s. &, Sch. T, Art. 156—Mistake of Counsel's clerk— 
Extension of time in appeal— Limitation for appeals 


der special Acts. 
neun under s. 47, Guardians and Wards Act, 


are governed by the provisions of the Code of Oivil 


dure. [p. 375, col. 2. 
raid: Azim v. Muhammad Ji (1), Thakur 


Prasad v. Fakir Ullah (23, Vuppuluri Atchayya v. 
Kanchumarti Venkata Seesarama Chandra Rao (3), 


ferred to. . 
1 rta 156 of Sch. I of the Limitation Act applies 


to appeals under special Acts the procedure. in 
sedent of which is governed by the Code of Civil 
Procedure. Therefore limitation for an appeal under 
s. 47, Guardians and Wards Act, is 90 days from the 


date of the order under appeal. [ibid.] 
: Ramaswamé Pillai v. Thasildar of Madura (4), 


followed. . 
eu mistake on the part of a Counsel's clerk can- 


not be considered & sufficient ground for extension 
of time under s. 5, Limitation Act. [ibid] 

Shahadat v. Hukam Singh (5), followed. 

Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Mont- 
gomery, dated the 27th July, 1927. 

Mr. Muhammad Amin, for the Appellant. 

Mr. Dev Raj Sawhney, for Mr. J, G. Setha, 
for the Respondents. 

JUDGMENT.—This is an appeal from 
an order ofthe Senior Subordinate Judge, 
Montgomery, appointing the respondents 
guardians of the property of two minors. 
The order of the Senior Subordinate Judge 
is dated 27th July, 1927. The appeal was 
filed on the 28th October, 1927. The learn- 
ed Counsel made a note under the grounds 
of appeal that excluding the time spent in 
obtaining the copies, the appeal was within 
time, as the 27th October, 1927, was @ 
holiday. It appears, however, that only one 
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day was admissible for the copy and the 
last day for filing the appeal was the 26th 
October, 1927, The learned Counsel for the 
Appellant conceded that his note referred 
to above was wrong and that the appeal 
would ba time-barred if the period of 
limitation were 90 days. He, however, 
yaised a new point, viz. that there is no 
period of limitation prescribed by law for 
pu appeal under the Guardians and Wards 
Act. His contention was that the present 
appeal is filed under s. 47 of the Guard- 
fans and Wards Act and that there is no 
period of limitation prescribed for it either 
in that Act or in the Indian Limitation 
Act. As regards Art. 156 of Sch.I of the 
Indian Limitation Act, on which thelearned 
Counsel for the respondents relied, he urged 
that that Article applied only to appeals 
under the Code of Oivil Procedure, and 
secondly, evenif the latter expression were 
to be interpreted to mean appeals, the 
procedure with respect to which is governed 
by the Oode of Civil Procedure, there is 
nothing in the Guardiansand Wards Act 
or the Civil Procedure Code to show that 
the procedure in the case of the present 
appeal is governed by the latter Code. 


There seems, prima facie, somesforce in 
the above contentions but I do not think 
they are sound. Itis true that the present 
appeal is filed under s. 47 of the Guard- 
ians and Wards Act and the Act appears 
to be silent both as regards the procedure 
to be followed in respect of the appeals 
and the period of limitation for the same. 
There are, however, various allusions to 
the Code of Civil Procedure in the Guard- 
fans and Wards Act, which suggest that 
the procedure laid down in that Code was 
‘intended to be followed (see e. g., 38. 43 and 
48). It was held by Sir Charles Roe, Chief 
Judge of the Punjab Chief Oourt in 
Muhammad Azim v. Muhammad Ji (1) that 
the general provisions of the Civil Pro- 
cedure Code as regards procedure are 
applicable to cases under the Guardians 
&nd Wards Aet. 

Moreover, s. 141 of the Civil Procedure 
Code lays down that the procedure pro- 
vided by the Code in regard to suits 
shall be followed as far as it can be made 
applicable in all proceedings in any Oourt 
of civil jurisdiction. It has been held by 
their Lordships of the Privy Council in 


1) 7 P. R. 1898. 
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Thakur Prasad v, Fakir Ullah (2), that thu 
proceedings to which this section applies 
are ‘matters in the nature of suits such 
as proceedings in Probates, guardianship 
and soforth,' eto. It seems thus clear 


thatthe procedure with respect to suita 


will apply to the proceedings in guardian- 
ship cases. It was urged thats. 141, Civil 
Procedure Code, only refers to the procedure 
in respect of suits. But it seems to me 
that the word‘ suit’ is used here in & 
comprehensive sense, so ad to include ap- 
peals, which are only continuations of suits 
(cf. Vuppuluri Atchayya v. Kanchumarti 
Venkata Seetarama Chandra Rao (3) and 
the procedure in respect of appeals in the 
Code must be taken to govern appeals 
arising out of any proceedings in a Court 
of civil jurisdiction, in the absence of any 
statutory provision to the contrary. 


I hold, therefore, that the procedure in 
respect of appeals under s. 47 of the 
Guardians and Wards Act must be taken 
to be governed by the provisions of the 
Oode of Civil Procedure. It has been 
held in Ramaswami Pillai v. Thasildar of 
Madura (4) that Art. 156 of the First 
Schedule of the Indian Limitation Act ep- 
plies to appeals under special Acts the pro~ 
cedure in respect of which is governed by 
the Code of Civil Procedure. The period 
of limitation in respect of the appeal under 
s. 47 of the Guardians and Wards Act 
would, therefore, seem to be 90 days from 
the date of the order under appeal. 

The learned Counsel for the appellant 
has filed an affidavit of hisclerk owing 
to whose mistake the Counsel is said to 
have been misled. But mistake on the 
part of Counsel’s clerk cannot be considered 
a sufficient ground for extension of time 
unders. 5 of the Indian Limitation Act 
[vide Shahadat v. Hukam Singh (5)]and the 
learned Counsel also did not press this 
point. He, however, urged in the end that 
extension may be granted on the ground 
that the interests ofa minor are concerned. 
The present dispute is, however, between 
two persons who want to be appointed 
guardians. In every appeal under the 
Guardians and Wards Act, the interest of 


'G) 17 A.106at p. 111; 5M. L.J. 3; 22 I. A.44; 6 
Sar. P. C. J. 526; 8 Ind. Dec. (x. s.) 393 (P. O.). 
(3) 181nd. Cas. 555; 13 M. L. T. 60; 24 M. L. J. 113; 
39 M. 195. 
(4) 53 Ind. Cas. 405; 43 M, 51; 37 M. L. J. 110; 26 
M. L. T. 136; 10 L. W. 226; (1919) M. W. N. 565. 
(5) 71 Ind. Cas. 736; A. I, R. 1924 Leh, 401, 
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a minor will usually be involved andI do 
not think this fact by itself can be con- 
sidered to be an adequate ground for ex- 
tension of time. I ara unable to see that 
there are any other special circum- 
stances justifying extension of time in this 
case. 

m dismiss the appeal but leave the par- 
ties to bear their own costs. 

E. L, Appeal dismissed, 


—M 
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LzarrERS Patent APPmBaL No. 70 or 1926, 
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Present: —Mr. Justice Sulaiman, Acting 
Chief Justice, and Mr, Justice Weir. 
MADAN LAL AND  ANOTEER—DEFENDANTS— 
APPELLANTS 
versus 
Musammat GUR DASSI—PraiNTIFF— 

i m? RESPONDENT. 

Evidence Act (I of 1872), s.116—Estoppel of tenant 
—Plea that plaintiff isnot landlord's ag ee 
tive, competency of. 

Section 116 of the Evidence Act which lays down 
the rule of estoppel against 2 tenant only provides 
that he cannot be permitted to deny that the land- 
lord at the beginning of the tenancy had a title to the 
property. It does not prevent him from showing in 
a suit by a person claiming to be the landlord's legal 
representative, that the property has devolved not on 
the plaintiff but on another person. 


Letters Patent Appeal against a judg- 
mentof Mr. Justice Pullan, dated the 15th 
of June, 1926. 

Mesars. N.P. Asthana and Binod Behari 
Lal, for the Appellants. 

Mr. J. N. Takru, for the Respondent. ' 

JUDGMENT.—Tbis is a defendants’ 
appeal arising out of asuit for ejectment. 
The plaintiff produced a Will executed by 
Musammat Gaya Sundari Deviin favour of 
Musammat Hari Dasi,and she also produc- 
ed a Will purporting to have been executed 
by Musammat Hari Dasi in her own favour, 
The defendants appear to have led evidence 
in the Court of first instance to show that 
in the lifetime of Hari Dasi the defend- 
ants’ father was a tenant on behalf of 
Prem Ballabh on whose behalf he is still 
holding the property, and that Musammat 
Hari Dasi was not the owner of the house. 
The Oourt of first instance decreed the 
claim and that decree was confirmed by 
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the lower Appellate Court, Ths lower 
Appellate Court has distinctly found that 
the plaintiff's father took this house on rent 
from Hari Dasi. It has, therefore, rightly 
held that the defendants cannot be allowed 
to deny the title of Hari Dasi to the housa 
in suit. But before the lower Appellate 
Court it was further pressed on behalf of 
the defendanta that Musammat “Gaya. 
Sundari Devi had only conferred a life» 
interest on Mvsammat Hari Dasi under 
her Will and that on the death of Musammat 
Hari Dasi the property went to one Prem 
Ballabh and could not be disposed of by 
Hari Dasi bya Will in favour of the 
present plaintiff. The lower Appellate Court 
thought that as the defendants’ father 
occupied the house in suit as a tenant on 
behalf of the plaintiffs predecessor-in- 
interest, Musammat Gaya Sundari Devi, 
therefore, the defendants cannot. deny the! 
right or title of the plaintiff in respect of 
the house in suit, The learned Judge of 
this Court, before whom the appeal came 
first, thought that there was no question of 
law involved in this appeal, and dismissed 
it summarily under O. XLI,r. 11. 

Weare of opinion thatthe lower Appel- 
late Court was quite wrong in thinking 
that the defendants were estopped from 
saying that Hari Dasi had only a life- 
interest in the property which conld not te, 
bequeathed to the present plaintiff, Section 
116, which lays down the rule of estoppel 
against atenant, only provides that he 
cannot be permitted to deny that the land- 
lord at the beginning of the tenancy had a 
title to the property. The defendants are 
precluded from denying that Musammat 
Hari Dasi had the right to let the house on 
rent to their father. That, however, does. 
not prevent them from showing that when. 
Musammat Hari Dasi died the property 
devolved not on the present plaintiff, but 
on Prem Ballabh. ? 

We have examined the Will executed by, 
Musammat Gaya Sundari Devi which was 
produced by the plaintiff herself and was, 
proved and marked as Ex. I. . Under that 
Will there can be no doubt that Musammat , 
Hari Dasi was only given a life-interest. 
After her death the property was to pass. 
on to Prem Ballabh. In this view of the, 
matter the suit ought to have been dismissed. , 

We accordingly allow the appeal and | 
setting aside the decree of all the Courts 
dismiss the plaintiff's suit. In view of the 
position taken up by the defendants in the 
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trial Oourt denying the title of. Musimmat 
Hari Dasi, wo ‘direct that the defendants 
must bear their own costs of the first Court 
and pay the costs of the plaintiff in that 
Court. The defendants will be entitled to 
their costs in the other Courts, and the 


plaintiff will bear her own gostsin those 
Courts. 


AN A Appeal allowed. 


me 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 69 oF 1925. 
September 23, 1927. 
Present :—Mr. Justice Madhavan Nair and 
Mr. Justice Curgenven. 
R. NAMPERUMAL NAIDU—PratNTi;FF— 
ÁPPELLANT 


versus 
ALWAR NAIDU anp OTHERS—DEFENDANTS 


— RESPONDENTS, 

Civil Procedure Code (Act V of 1908, O. XVII, 
Tr. 2, 8, 0. IX, r. 19, O , T. 1~Appearance— 
Pleader for plaintiff ‘asking for adjournment—Re- 
fusal—Party present in person repeating request— 
Dismissal of suit —Restoration. 

During the trial of a suit the plaintiff's Vakil 
applied for &n adjournment which was refused and 
then took no further part in the case. The plaintiff 
who was present in Oourt repeated the request 
which was also rejected. The suit waa thereupon 
dismissed. On an application to restore : 

Held, (Madhavan Nair, J. dissenting), that inas- 
muehas there was nothing to show that the Pleader 
was instructed only for the Specific purpose of 
applying for an adjournment, he must be deemed 
to have continued to represent the plaintiff and there 
was, therefore, no default of Appearance So as to 
render an application for restoration maintainable. [p. 
382, col. 2.] 

Per Madhavan Nair, J.—To constitute ‘appear- 
ance’ within the meaning of O. IX of the Code of 
Civil Procedure by a Pleader it must be shown 
that the Pleader is duly instructed and able to 
auswer all material questions relating to the suit. [p. 
380, col. 1.] 

When a Pleader asks for an adjournment which 
is refused and does not take any part in the trial, 
it being obvious that he cannot help his client as he 
knows nothing about the ease, there is no appearance 
and the mere attendance of the Pleader is insufficient, 
(p. 380, col. 2.] ` 

Per Curgenven, J.—When the party is represented 
by a Pleader, the test of the party's 'appearance' 
whether he be present in person or nof, is whether 
the Pleader is in possession of full instructions to 
conduct the case so faras it can be conducted at 
that hearing, and, if so, whether he acts upon these 
instructions and does not either withdraw or de- 
monstrate in some other manner his unwillingness to 
proceed further. (p. 382, col. 2.] 

Where, however, it does not appear that the Pleader 
was instructed only for this specific purpose, but it 
appears that up to some stage of the hearing at 
least, he fully represented his client, it must be 
shown that he did or omitted to do something which 
negatives the ordinary inference that he continued so 
to represent him, [ibid.] 
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The mere circumstance that the part taken by tha 
Pleader was limited to an unsuccessful ADA) anan 
for an adjournment is immaterial. [p. 383, col 1.7 ‘ 
` Prativadi Bhayankaram Pichamma v. Kamiseth 
Sreeramulu (1) Manickam Pillai v. Mabudum 
Bathummal (2) Arunachala Goundan v. Katha 
Goundan (7) and Kaliappa Mudaliar v. Kumargs 
swami Mudgli (15), considered.  , 


Appeal against an order of the Court of 
the Subordinate Judge, Trichinopoly, dated 
the 30th August, 1924, in I, A. No. 5.6 of 
1923, in O. 8. No. 87 of 1920, 

Messrs. S. Varada Chariar and E. S. 
‘Champakesa Ayyangar, for the Appellant. 

Messrs. V. Ramadoss and R. Purushothama 
Ayyangar, for the Respondents. 


JUDGMENT. | 

Madhavan Nair, J.—This is an ape 
peal against the order of the Subordinate 
Judge of Trichinopoly refusing to reatore 
to file O. S, No. 87 of 1920, which was dia- 
missed by his predecessor on 17th Sep- 
tember, 1923. The suit was for partition 
and recovery of one-third shareof the plaint 
properties. The plaintiff based his claim 
on a ‘Will’ purporting to have been execut~ 
ed by the deceased father of himself and 
defendants Nos. 1 and 2. The contesting 
defendants raised the plea that the ‘Will' 
was not a true one binding on them. 
After the framing ofthe issues the case 
was posted for final hearing, but it had to 
be adjourned from time to time as the 
‘Will andthe connected records had*been 
filed in a Criminal Court in some prcceed- 
ings between’ the parties, The case was 
last adjourned for the purpose of securing 
the ‘Will’ to 4th September, 1923. On 3rd 
September, 1923, the ‘Will’ was received 
by the Court. On the 4th, as the parties 
were not ready with their evidence, and at 
their joint request, the case was adjourned 
to 17th September, 1923. On 17th Septem- 
ber, 1325, an application was made for an 
adjournment by the plaintiff's Vakil, but 
the Subordinate Judge dismissed the ap- 
plication. When the adjournment was 
refused the plaintiff's Vakil does not seem 
to have said that he had no instructions 
but he took nofurther part in the case. 
The plaintiff himself was present in Court. 
He also asked for an adjournment and when 
that was refused he refused to goon with the 
ease. The Suberdinate Judge then wrote 
a judgment and dismissed the plaintiff's 
suis on l;th September, 1923. Asregards 
the plaintiff's request to acjourn the case, 
this is what appears in the D. Diary: 
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" Blaintiff in person wants time again, 
Time refused. Plaintiff refuses to go on 
with the case. Suit is dismissed with 
costs,” The plaintiff afterwards filed an 
application for restoration. The Subordi- 
mate Judge who dismissed the suit sent 
notice to the. defendants. 
heard theapplication and declined to re- 
store the suit; the present appeal is against 
his order. 

It is argued before us by the respond- 
ents that the disposal of the suit by the 
‘Subordinate Judge was under O. XVII, r. 3 
of the Code of Givil Procedure, that the 
plaintiffs remedy, if any, is only by way 
of review, or appeal and that, in the cir- 
cumstances, no petition could be maintained 
under O. IX,r. 9 of the Oode of Civil Pro- 
cedure for restoration. On behalf of the 
petitioner it is contended that the suit was 
disposed of under O. XVII, r. 2 and that 
O. IX,r. 9 of the Code of Civil Procedure 
is applicable, The first question for con- 
sideration is whether, when the suit was 
dismissed by the Subordinate Judge, it was 
disposed of by him under O. XVII, r. 3 
or under O. XVII, r. 2 of the Code of Civil 
Procedure. In Prativadi Bhayankaram 
Pichamma v. Kamisetti Sreeramulu (1) it 
was held that where at the close of the 
plaintiff's case, an adjournment was grant- 
ed to the defendant to enable him to pro- 
duce his evidence and he failed to appear 
at the adjourned hearing, and the Court 
proceeded to pass a decree against him, the 
case came within O. XVII, r. 2 and the 
decree could be set aside under O. IX, r. 
13. The learned Judges, Sadasiva Aiyar 
and Kumaraswami Sastriar, JJ., (Wallis, J., 
dissenting) point outthat rr. 2 and 3 of 
O. XVII of the Code of Civil Procedure are 
mutually exelusive. Rule 2 applies to all 
cases of absence of parties, whether time 
was granted or not, todo any of the acts 
mentioned in r. 3 of the Order, while 
r. 3 applies only to cases where the par- 
ties are present and commit default of the 
kind mentioned in the rule.” .According 
to this decision the question whether O. 
XVII, r. 2 or O. XVII, r.3 of the Code of 
Oivil Procedure will apply to the present 
case will depend upon the question whe- 
ther the plaintiff failed to appear on 17th 
September, 1923, within the meaning of O. 
XVII, r. 2 read with O. IX,r. 9of the Code 
of Civil Procedure. To recapitulate the 


(1) 43 Ind. Cas. 566; 41 M. 286; 34 M, L. J. 24; 23 M. 
TL, T, 1; (1918) M. W. N, 92 (F, B.). 
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necessary facts for the decision of thig 
question: On the adjouined date the 
plaintiff's Vakil asks for a further adjourn- 
ment. It is refused. When refused he 
sits down without saying anything und 
takes no further part in the case. The 
plaintiff then asks for an adjournment, 
That is also refused and he too does not 
take any further part in the case. The 
Subordinate Judge then dismisses the suit 
writing ashort judgment, On these facts 
can we say that the plaintiff failed to ap- 
pear on 17th September, 1923, within the 
meaning of O. XVII, r. 2?. In support 
of his argument, that the plaintiff must be 
considered to have appeared, at the time of 
the hearing, the respondents’ Vakil refers 
to two facts, (1) that the plaintiffs Vakil 
afterthe adjournment was refused did not 
formally withdraw from the case, and (2) 
that even if itean be considered that he 
withdrew from the case, the plaintiff him- 
self appeared when he asked foran ad- 
journment. The appellant's Vakil argues 
that though his Vakil did not formally 
withdraw from the ease, since he did not 
take any-further part in the proceedings 
his attitude should be interpreted as one 
of withdrawal from thecase and the plainte 
iffr presence does not amount to appear- 
ance in the case when he is repiesented by 
a Pleader. 

Various decisions of this and other High 


.Courts have been brought to our notice, 


It is difficult to reconcile all of them and 
extract from them a general rule applicable 
to all cases, In this judgment I propose 
to consider only those decisions which I 
think throw some light upon the points at 
issue. In Manickam Pallai v. Mahudum 
Bathummal (2) it was decided that when 
a Pleader engaged in acase reports that 
he had no instructions, whether he has 
asked for an adjournment and been refus- 
ed or not, he must be deemed not to have 
appeared in the case thereafter, even if 
there should be no formal withdrawal in 
writing of the vakalat. This decision in 
terms does not apply, because the Pleader 
in that case wrote at the back of the plaint 
that he had no instructions except to ap- 
ply for an adjournment. The learned 
Judges held that this was perfectly good 
withdrawal from his duties and obligations 
under the vakalat. While basing the deci- 

(2) 82 Ind. Cas.102; 47M. 819; 20 L. W. 427; 47 


M. L. J. 398; (1924) M. W. N. 689; A. I. R. 1925 Mad, 
21 (F. B.) ; 
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gion on that short ground the learned 

udges refer to a'decision in Radha Kishan 
v. Collector of Jaunpur (3) the facts of 
which areas follows : That day (i.e. the 
day fixed for hearing) the Pleader for the 
applicant stated that he could not conduct 
the case,and he had received no instruc- 
tions from his client. Thereupon the 
Qourt proceeded to try the oase and tried 
&ud decided thsissues on the evidence 
adduced on the plaintiff's behalf and de- 
creed the suit against the applicant. Their 
Lordships of the Privy Council held that 
the applicant could not be held in the cir- 
cumstances to have appeared. After draw- 
ing attention to the facts of the case and 
the decision of the Privy Council the learn- 
ed Judges point out thus: “We trust that 
when this matter comes before the Courts 
again, notice will be taken of that deci- 
sion, because, so far as appears, a wider 
question (the italics are mine) is determin- 
ed there, as there is no statement—a fea- 
ture that exists in this case—to the effect 
that the Pleader had filed an instrument 
in writing taking himself out of his 
vakalat, a withdrawal on his part which 
O. III, r. 4 contemplates.” This observa- 
tion would suggest that in the learned 
Judge's opinion the Privy Council judg- 
ment lends support to the view that ques- 
tions of appearance or non-appearance in 
cases of this kind must be decided with 
reference to the special circumstances of 
the case irrespective of the particular fact 
whether the plaintiffs Pleader withdrew 
his vakalat formally, or whether he stated 
that he had no instructions. These would 
be narrow grounds for deciding the ques- 
tion. Where these exist it would be easier 
to decide the point. But evenif we have 
not such clear indications that the plaint- 
iff's Pleader does not appear, stil there 
may be other circumstances from which in- 
ference as to his appearance or non-appear- 
ance may bedrawn. In Damodar Das v. 
Raj Kumar Das (4) the question arose for 
consideration whether there was appearance 
by the defendant within the meaning of 
O. IX ofthe Codeof Civil Procedure- in 
the following circumstances. The trial 
took placa on the llth,l2th and 13th of 
August, 1919. On the llth defendant's 
Pleader appeared and asked for an adjourn- 


(3) 23 A. 220; 28 I. A. 28; 50,W.N 153; 11M. L. 
J. 65; 3 Bom. L, R. 78; 7 Sar. P. O. J. 800 (P. O.). 
(4) 69Ind, Cas, 837; 1 Pat, 188; A, I, R. 1922 Pat. 


ry 
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ment which was refused. Ho renewed the 
application on the following day and state 
ed that he had no instructions from hig 
client to cross-examine the plaintiff whose 
evidence had been taken on the 11th, "This 
application was again refused. The Plea- 
der took no part in the trial on either 
nr) ETE TM p»esosssetusstduseoveute 16 
was held that there was no appearance 
from first to last on behalf of the defend. 
ant and the provisions of O. IX, r. 13 would 
apply. The Pleader in this case did not 
formally withdraw his appearance or state 
that he had no instructions. It is suggests 
ed that when the defendant's Pleader de- 
clined to cross-examine when he could have 
cross-examined the plaintiff, the Court was 
entitled toinfer from his conduct that he 
withdrew from the case. In the present 
case as the plaintiff's Pleader could not 
have done anything at all, it is stated 
that the inference of non-appearance 
cannot be drawn. I cannot accept this 
distinction. The inference of non-ap- 
pearance is equally possible in both 
cases. If the facts show that he was not in 
a position to do anything at all, then I think 
the inference that he withdrew from the case 
would be stronger. Howeverthat may be, 
the question is one of inference from the 
particular facts of each case. In this connec- 
tion it is also important to note that in the 
Patna case [Damodar Das v. Rajkumar Das 
(4)] on the 11th day when the adjournment 
asked for was refused, the defendant's 
Pleader did not state anything and took no 
part in the trial. He simply kept quiet 
as the Pleader did inthe present case while 
the case was proceeding. In the circum- 
stances the Court thought that the Pleader's 
conduct showed that he dissociated himself 
from further proceedings and that there 
was no ‘appearance’ on that day also. In 
this special aspect Damodar Das v. Raj- 
kumar Das (4) is almost identical with the 
present case. In Muhammad Bakar Ali v. 
Chulhai Mahton (5) when the case was 
taken up for trial after various adjourn- 
ments the Court recorded the following 
order: “The Pleader for the plaintiff states 
that he is unable to adduce any evidence. 
Tho plaintiff is also present in Court, but 
does not adduce any evidence in support 
of his case. The defendant is ready. 
Ordered that the suit be dismissed 
for default of the plaintiff. The 
defendant will get costs of the suit." 

(5) 52 Ind. Cas,290; 4 P.L, J. 712; (1920) Pat. 118. 
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Teom the faot, the Pleader stated that he 
was unable to adduce any evidenae, the 
learned Judges drew the inference that he 
was not duly instructed and able to answer 
any material questions and that, therefore, 
he did not appesron behalf of his client. 
The Pleader did net say he had no instruc- 
tions and he did not withdraw hisvakalat 
also. ln Maung Pway v. Saya Pe (6) the 
question of appearance or non«appearanoe 
bya Pleader arose for consideration in the 
following circumstances; ‘Oase called. 
U Thu Daw for plaintiff present. Plaintiff 
and his witnesses are absent. Aiyar, for 
second defendant, present, First defendant 
with Maung Tun Hla present, U Thu Daw 
for plaintiff states that his client has mis- 
taken the date of hearing most probably. His 
witnesses are also absent. Judgment 
passed.” It was held in those circumstances 
that the plaintiff's Pleader could not be 
said to have appeared for his client duly 
instructed and able to answer all questions 
material to the suit. In Arunachala 
Goundanv. Katha Goundan (7) the follow- 
ing observations appear: “It has been 
argued that itis necessary for a Pleader 
to say in such circumstances that he severs 
his connection with the case, or thathe 
withdraws his vakalat. I do not think 
any set form of words is necessary to 
convey to the Court the information that 
he kas ceased to appear and that he, in 
fact, does not appear for his client. There 
is no magic in the words ‘I have ceased 
my connection with the case, In my 
opinion the mere attendance of a Pleader 
who, for want of instructions, is unable to 
answer all material questions relating to 
the suit igs not an appearance on behalf 
of his client.” 

The term ‘appearance’ is not defined in 
the Code. To constitute ‘appearance’ with- 
in the meaning of O. IX of the Oode of 
Civil Procedure by a Pleader I think it must 
be shown that the Pleader is duly instructed 
and able to answer all material questions 
relating to the suit. [See O. V,r. 1, sub- 
cl. (2) and also Satis Chandra Mukerjee v. 
Ahara Prasad Mukerjee (8).] If the plaintiff's 
Pleader says that he has no'instruetions, or 
ifhe withdraws his vakalat or if he says 


(6) 99 Ind, Cas. 717; 4 R. 408; A.I.R. 1927 Rang. 


(7) 82 Ind. Oas. 107; 47 M. LJ. 514 at p. 516; 
(1924) M. W. N. 835; 20 L. W. 795; A. I. R. 1924 Mad, 
9 


42, 
(8) 34 0.403; 5 O, L. J, 247; 2 M. L. T. 123; 11 C. 
W, N, 329 (F, B). 
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that his instructions arg limited only td 
asking for an adjournment and nothing 
more, or if he says when the case is taken 
up for trial thatheis unable to adduce any 
evidence, then according to the decisions 
Ihave referred to, it oan be said that the 
plaintiff's Pleader is not duly instructed and 
able to answer the material questions put 
by the Court and, therefore, he does not 
appear on behalf of his client. When tha 
Pleadey asks for an adjourament which is 
refused and doesnot take any part in the 
trial, it baing obvious that he cannot help 
his client as he knows nothing about the 
case, can it be said that the Pleader is 
duly instructed and able to answer material 
questions put by the Court? To my mind 
the inference to be drawn from the cireum. 
stances is clear. The conduct of the 
Vakil in not taking any part in the trial 
when his request for an adjournment is 
refused, shows that he does not propose to 
appear in the case any further and that he 
dissoeiates himself from the cas3. In such 
circumstances it cannot be said that the 
Pleader is duly instructed and able to 
auswer all material questions put by the 
Court relating to the suit. The decisions 
that Lhave referred to are in support.of this 
conclusion. The mere attendance of a 
Pleader who is obviously unable to answer 
all material questions relating to the suit 
cannot be appearance on behalf of his 
client. In cases like the present, I think 
the trial Courts will be well advised in 
asking the plaintiff's Vakil whether he 
appears inthe case any longer; if they do 
so, much time and trouble will be saved for 
the parties as well as for the Appellate 
Courts. This Court has laid down the 
principle that “a generous construction 
should be placed on the enactment which 
gives the power to restore: See Gopala Rao 
v. Moria Susaya Pillai (9), and,I think, as 
shown by the decisions, has always acted on 
it. 

The cases of this Court cited by the 
respondents donot conflict with the above 
view. The decision in Patinhara Tarakatt 
Rama Mannadi v. Vellur Krishnan Menon 
(10) cannot be treated as an authority on 
what constitutes ‘default’ [Musaliarakatt 
Muhammad v. Manivikrama (11). The 


(9) 30 M. 274; 17 M. L. J. 225. 

10) 96 M. 267. 
. (11) 69 Ind. Cas. 513; 45 M. 882; 43 M. L.J. 317; 
i6 L. W.434; (1922) M. W. N. 604; A. I. R. 1923 Mad 
13 . ss 
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decision in Viswahatha Asari v. Sami Asari 
(12) simply follows Patinhara Tarakatt 
Rama Mannadi v. Vellur Krishnan Menon 
(10). A perusal of the judgment will 
show that the case in Akula Bakkayya v. 
Alurt Venkatanarasimham (13) is a 
decision on the special facts of the cass. 
In Pazhaniandi v. Naku (14) the question 
of appearance was not considered. 

Then it is said that the plaintiff himself 
appeared in the case as he asked for an 
adjournment. The personal appearance: of 
the plaintiff does not make any difference. 
As pointed out in Gopala Row v. Maria 
Susaya Pillai (9) “the plaintiff was not 
appearing in person but by his Pleader, and 
if ıt can be said thatthe Pleader failed to 
appear,as from the time when he declined to 
proceed, it follows that the party also failed 
to appear." [See Muhammad Bakar Ali v. 
Chulhai Mahton(5)]. The fact that he took 
Some partin the case does not affect the 
Situation. AsI am of opinion that this is 
& case where the plaintiff did not appear 
either by himself or by his Pleader, when 
the case was disposed of by the learned 
Subordinate Judge, the disposi of the 
case falls under O. XVII, r. 2, according to 
the decision in  Mamickam Pillai v. 
Mahudum Bathummal (2) and so, if there is 
sufficient cause for his non-appearance the 
Court can make an order setting aside the 
dismissal, 

Before discussing the merits, the last 
argument, advanced to show that the 
plaintiff should have preferred: an appeal, 
may bé briefly noticed. It was argued that 
even if the order dismissing the suit falls 
under O. XVII, r. 2, if the Subordinate 
Judge has disposed ofthe case by means 
ofa judgment, as he had done in this case, 
then the plaintiff's remedy lies in prefer- 
Ying an appeal against the judgment. The 
only decision of this Court referred to in 
this connection, Musaliarakatt Muhammad 
V. Manivikrama (11) does not give the slight- 
8st supportto this proposition. I do not 
think that there is anything in the form 
. Of the judgment which prevents mefrom 
holding that the suit was dismissed for 
plaintiff's default of appearance, 

Now, as regarde the merits of the ap- 
plication for restoration! The lower Court 

(12) 73 Ind, Cas, 982; (1923) M, W, Ñ. 802; 18 L. Wi, 
209; A. I, R, 1924 Mad, 43, 

md 38 Ind, Cas. 948; (1917) M. W. N. 505; 33 M, L, f. 


(14) 99 Ind; Cas, 39; 51 M, L, J, 684; A, I, R, 1997 
Mad, 109, 
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has found that the plaintiff has not made 
outa case for restoration. I cannot agree. 
Toe long delay in the disposal of the case 
wasnotduste any conduct onthe part of 
the plaintiff. Tae case could not be taken 
up before 4th September, 1923, as the ‘Will’ 
and the connected recòrds were in the 
Crimina! Court. Onthat day both parties 
applied for an adjournment to 17th Septem- 
ber, 1923. The plaintiff had taken out 
summonses in proper time for the witnesses, 
It was not due to his fault that the wit- 
messes were not served. The witnesses 
were absent from their places of residence. 
I think the Court should have granted the 
adjournment the plaintiff asked for. Itis 
stated that the Judge was prepared to issue 
arrest warrants for the witnesses who had 
not come, but there wasno case made out 
forthe issue of arrest warrants. Further, 
there is a good dealto be said in favour 
of the plaintiff's view that he did not 
want arrest warrants at that stage be- 
cause if they were brought te Court 
undersuch compulsion they might not 
give evidence in his favour. The learned 
Subordinate Judge says that the plaintiff 
might havé gone into the witness-box and 
given səme evidence and after taking the 
judgment in appeal to get the necessary 
relief, This observation is altogether bes 
side thepoint. The question is whether 
in the circumstances he is entitled to “the 
restoration of the case, T think he is, 


Insupportof hiscase Mr. Ramadoss fot 
the respondents, no doubt, relied upon the 
&bsenee of merits in the restoration applica» 
tion, but he relied more strongly on the 
technieal objection that the application 
under O. IX of the Code of Civil Pro- 
cedure will not lieand the proper procedure 
was to prefer an appeal against the judg- 
ment ofthe Subordinate Judge dismissing 
the suit. 

I would allow thie appeal, restore the suit 
and send it back for trial on the merits 
according to law. 


Curgenven, J.—The question whith 
this appeal raises is whether the Subor- 
dinate Judge of Trichinopoly, in disposing 
of O. S. No. 87 of 1920 on his file, should 


. be deemed to have dismissed it for default 


of the plaintiff's appearance under O. XVII, 
r.2,read with O, IX, r. 8 or whether he 
proceeded to decide it under O. XVII, r.3, 
The facts, so faras theyare necessary fox 
the determination of this question, arg 

p 
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notin dispute. The hearing of the suit, 
which had been delayed owing to some 
connected criminal proceedings, was fixed 
for 17th September, 1923. On the 9th, the 
plaintif had applied for summonses to two 
of hia witnesses, tle writer and attestor, 
respectively of a Will upon which he relied, 
but the Amin entrusted with the service re- 
ported that they were absent and that he 
had, therefore, affixed the summonses. Ac- 
cordingly, on the 17th, the plaintiff's 


Pleader presented a petition ou his behalt. 


praying foran adjournment. This prayer 
was orally repeated by the Pleaderto the 
Court when the case wascalled on, and the 
plaintiff himself, who was present, preferred 
the same request. The learned Subordinate 
Judge refused it for reasons which it is 
not pertinent at this point to discuss and 
dismissed the suit. 

The first point raised by Mr. Ramadoss for 
the respondents (defendants) is that in form 
and substance the judgment of the Court 
was nota simple dismissal for default of 
appearance, but an adjudication on the 
merits, so far as the material upon record 
permitted, that thereby is disclosed an 
intention to dispose of the suit under r. 3 
of 0. XVII, and accordingly that it must be 
deemed to have been so disposed of and 
tot under O. XVII, r. 2. Apart from the 
Bbséraot of pleadings and the issues, the 
judgment consists of a single paragraph, 
in which the learned Subordinate Judge 
deals with two matters, the failure of the 
plaintiff to produce his evidence, and the 
effect of its non-production, vig., that he 
must find the issues against him and  dis- 
miss the suit. Though the Subordinate 
Judge doesnot state expressly under which 
rule of O. XVII he acts, it muy be conceded 
that the language he uses is more com- 
patible with the terme of r.3 than ofr. 2. 
‘That circumstance does not, however, neces- 
sarily conclude the matter, and the right 
course may beto look rather to the cir- 
cumstances in which a judgment of dise 
missal was passed than to itsform in order 
to decide under which of the two rules it 
should be held to fall, adopting the view 
of the majority of the learned Judges in 
the Full Bench case, Prativadi Bhayan- 
karam Pichamma v. Kamisetti. Sreeramulu 
(1) that the two rules are mutually exclu- 
five. Inview, however, of the conclusion 
l have reached upon the other aspect of the 
tase that if dismissal was justified, the ap- 
propriate rulà under which io pase the 
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order was r, 3 of O. XVII, it is not necessary" 
to discuss this point further. 

We have been referred toa number of 
cases bearing upon the question of the, 
appearance or the non-appearance of a 
party, and I think that the conclusions to’ 
be drawn from them are these. When the 
party is represented by a Pleader, the test 
of the party’s ‘appearance’ whether he be’ 
present in person or not, is whether the 
Pleader is in possession of full instructions. 
to conduct the case, so far as it ean be con- 
ducted at that hearing, and,ifso, whether 
he acts upon these instructions. and does 
not either withdraw or demonstrate in’ 
some other manner his unwillingness to. 
prceeed further. if he does withdraw either. 
expressly or constructively or report no 
instructions, or otherwise ceases fully to re~. 
present his client, it makes no difference, 
that the client may himself be present, unless, 
itis clear that he assumes charge of his’ 
own case; becausa it may be assumed that 
& party who employs a Pleader is not him- 
self prepared,upon the Pleader's withdrawal 
to undertake his functions. Thus it was 
held by a Full Bench of the Calcutta High 
Court in Satis Chandra Mukerjee v. Ahara’ 
Prasad Mukerjee (8) thatan application by 
a Pleader, who is instructed only toapply 
for an adjournment, is not an ‘appearance’, 
because he does not represent his client in. 
the sense that he heas been duly instructed’ 
and is able to answer all material ques-, 
tions relating to the suit [O. V, r, 1, sube 
cl. (2) Where, however, as here, it is not, 
contended that the Pleader was instructed 
only for this specific purpose, butit ap- 
pears that up to some stage of the hearing, 
at least, he fully represented his client, it’ 
must be shown thathe did or omitted to’ 
do something which negatives the ordinary 
inference that he continued so to represent 
him. In Gopala Rao v, Maria Susayu Pillat 
(9) the Pleader applied for an adjournment, 
which  wasrefused, Thereupon he stated 
that he was unwilling to proceed, and tha 
suit was dismissed. It was held that the 
plaintiff failed to appear as from the. time 
when his Pleader declined to proceed, 
Similarly .in Damodar Das v. Rajkumar 
Das (4) the defendants’ Pleader asked ‘for 
an adjournmentend when it was refused 
stated that he had no Instructions to crosse 
examine the plaintif, It may be noted 
that the plaintiff was examined on the first 
day of trial (llth) from which I infer that 
fhe Pleader abstained from doing somey 
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thing on that day, which he might have 
done; and on this ground, alone, 1 would 
distinguish the eircumstances of that case 
from the present one, though, of course, 
it was permissible to infer evenfrom the 
Pleader's attitude subsequent to the llth 
that his presence did not amount to an 
appearance. Ths learned Judges observed: 
“The Pleader took no part inthe trial on 
either day, and the defendant who was ap- 
parently present on one of the days, was 
not there for the purpose of conducting 
his case." Even in the Patna case, Muham- 
mad- Bakar Ali v. Chulhai Mahton (5) in 
which the inference of non appearance 
Beemsto have been based upon somewhat 
slender grounds, the Court was able to say 
that there were indications that the Pleader 
had not been duly instructed. It need not 
be added that there is ample authority for 
the position that where a Pleader reports 
no instructions, the result is the non- 
appearance of his client, and thisis so, 
generally speaking, whether the client is 
edi wet present or not {see the Madras 

ull Bench case Manickam Fillaiv. Mahus 
dum Bathummal (2), Arunachala Goundan v, 
Katha Goundan (7) and Kaliappa Mudaliar 
y, Kumaraswami Mudali (15)]. 

It appearsto me that the essential fea- 
tureofthese cases is not that the part 
taken by the Pleader was limited to an 
unsuccessful application for an adjourn- 
ment, because it is difficult to see why that 

-in itself should be construed asa default 
in appearance; but that the Pleader by his 
conduct after the adjournment had been 
tefused, dissociated himself from the pro- 
ceedings. We have been referred to no 
case, I think, where the inference of non- 
eppearance was not based upon some con- 
duct of thischaracter, and indeed,if the 
Pleader does as much for his client as the 
gircumstances allow, how can ib be said that 
he ceases to represent him? So far as 
appears, that was what happened here, The 
énuslay upon the plaintiff and the case 
could not proceed until his witnesses ap- 
peared, so that, in their absence, there was 
nothing to be done but to apply for an ad- 
journment, 
was nothing more to be done, whatever, and 
the plaintiff and his Pleader had to suffer 
judgment to be pronounced, If in these 
circumstances, with the Pleader and the 
party both present, there was a ‘non-ap- 

(15) 97 Ind. Cag, 517; 51M, Ta J, 290; (1926) M, W, 
Ni 616; A 1, B. 1920 Mad, 971, 
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pearance’, what course of action was open 
to them in order to convert it into an 
‘appearance’ ? 

Tam forced to conclude, therefore, that 
the suit must be deemed to have been dis- 
posed of under O. XVI, r. J, and that upon 
this ground, the order of the Subordinate 
Judge against which tbis civil miscellane- 
ous appeal is preferred should be con- 
firmed and the appeal dismissed with costs, 
lhavereached this conelusion with much 
regret in the present case, not only because 
in so doing I have to differ from my learned 
brother but also because I consider that the 
adjournment was refused, andthe suit 
summarily dismissed upon wholly insuffi- 
cient grounds, 

By the Court.—As we differ, in our 
opinion, under s. 98, cl, (2) of the Code of 
Civil Procedure, the appeal is dismissed 
with costs, 


Y.N. V. Appeal dismissed, 


——— 


. ALLAHABAD HIGH COURT, 
SzoosD Oivin APPEAL No. 371 oF 1926, 
May 22, 1928, 
Present:—Mr. Justice Mukerji. 
BUDHU AND ANOTHER—DEFBENBANT&—- 
APPELLANTS 


: versus 
UDEYRAM—P.aintirt AND GHASI— 
 DEFENDANT— RESPONDENTS. 
Title—Title established against real owner—Third 

party's right to question such title, 

A third party cannotimpeachn a title which has 
been obtained as against the real owner, on the 
simple ground that that third party has also been 
arrayed as a defendant in the suit. [p. 384, col, 2.1 

Second apreal from the decree of the 
Subordinate Judge, Muzaffarnagar, dated 
the 7th of December, 1928, 

Dr. N. C. Vaish, forthe Appellant. 

Mr, Saila Nath Mukerji, for the Rea 
spondents. 

JUDGMENT.—This appeal must fail 
on several grounds. 

It appears that one Kanshia had three 
Sons Bhikkan, Ghasi and Bhola. The 
three brothers who were Jats by caste, 
owned jointly an occupancy holding. Bhola 
died leaving behind him a widow by 
karao marriage, Sis Kunwar, Udey Ram, 
the plaintif in the suit out of which 
this appeal has arisen, -was Sis Kunwar'g 
son, even if he was not a son of Bhola, 


384 
, When Bhola died sometime about 1912 
or 1913, his brother DBhikkan's sons, the 
present appellants,were both minors. One 
of them is still a minor. On the death 
of Bhola, Ghasi and Sis Kunwar each 
applied for nfutatipn of names in the 
Revenue Records. A compromise was arriv- 
ed at. An application was made to the 
Revenue Court that Sis Kunwars name 
should be recorded with respect to a 
third share, in Bhola's place. On the 
Same date, & registered agreement was 
drawn up, to which Sis Kunwar and 
Ghasi were parties. Ghasi purported to 
act for himself and his nephews, though 
he did not say soin the opening portion 
of the document. It was agreed and settl- 
ed that during her lifetime or till her 
re-marriage, if she re-married, Sis Kunwar 
should be in possession of the third 
Share of Bhola, On the death or ree 
marriage of Sis Kunwar, Udey Ram would 
get a third share in this one third share 
of Bhola and the remaining two-thirds 
share in the aforesaid one-third share would 
be taken, in equal shares, by Ghasiand 
his nephews, the sons of Bhikkan. 

There was a litigation for recovery of 
profits between Udey Ram and Sis Kunwar 
on one hand and Ghasi and his nephews 
on the other. The case came up to this 
Oourt, ultimately on 10th January, 1924. 
The suit of Sis Kunwar was decreed and 
the right of Udey Ram was left un- 
decided. It appears that Sis Kunwar has 
fe-marrled and thereupon, her son Udey 
Ram has instituted the suit for recovery 
of one-third share out of the one-third 
belonging to Bhola. 

The suit was decreed by the Court of 
first instenee, against all the three de- 
fendante, An appeal was filed by the 
present appellant Budhu and Kale and 
Qhasi fled a cross-objection. The cross- 
objection of Ghasi was dismissed on the 
ground that it did not lie, The appeal 
of Budhu and Kale, the present appel- 
lants, was dismissed, on the merits. It 
was held that Udey Ram was entitled 
to enforce the contract entered into by 
her mother end Ghasi, as representing 
his nephews. 

In this Court several points have been 
raised in the grounds of appeal but the 
point that was argued was that the plaint- 
if, not being a son of Bhola could claim 
nothing under the compromise entered 
into between Sis Kunwar and Ghasi, 
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The simple answer to this contention is 
that Üdey Ram has already got a de- 
cree against Ghasi who is theonly person 
who is entitled to succeed Bhola. If the 
decree against Ghasi be a good one, the 
appellants, who have no right to the 
property, cannot object to it. I do not 
propose to discuss the grounds on which 
the lower Court has preceeded, because, 
in my opinion, the ground stated above 
is really conclusive. A third party can- 
not impeach a title which has been ob- 
tained as against the real owner, on the 
simple grouud that that third party has 
also been arrayed as a defendant in the 
suit. 

The appeal fails and is dismissed with 
costs. 


aN. A. Appeal dismissed, 


Excmi 


LAHORE HIGH COURT. 
F'ixsT Civic APPEAL No. 683 or 1927, 
February 27, 1928, 
Present: —Mr. Justice Harrison and 
Mr. Justice Dalip Singh. 

Thakurdwara kxowx as PHERU MAL . 
or AMRITSAR, ruHgovag DURGA DAS— ` 

PLAINTIFF—APPBLLANT - 
versus 

ISHAR DAS AND oTBEES—DEFENDANTE-— 

4 RESPONDENTS. : ENS 

Juridical person—Thakurdwara, whether juridical 
per'son—Suit in the name of thakurdwara, competency 
of—Civil Procedure Code (Act V of 1908), O. I,r. 9, 
applicability of. 

A suit cannot be instituted in the name of a 
Mandar Thakurdwara through its manager, inasmuch 
asa Thakurdwara is not a juridical person like an, 
idol ora matt. |p, 385, col. 1.) 

Order I,r. 9, Oivil Procedure Code, is not appli- 
cable to a suit wrongly instituted in the name of a 
Thakurdwara as the rule presupposes that there are 
certain parties properly before the Court and certain 
other necessary parties are not before the Court, [p. 
885, col, 2.] 

First appeal from the decree of the Sub- 
ordinate Judge, First Class, Amritsar, dated 
the 10th December, 1926. 

Messrs. Mehr Chand Mahajan and S. Ry 
Laul, for Mr. Gobind Ram Khanna, for the 
Appellant, . i . 

Lala Badri Das, R, B., and Mr. Bhawani 
Singh Puri for Mr. Dev Raj Sawhney, for 
the Respondents. te : 

JUDGMENT.—The plaintiff in this 
case was described as Mandar Thakurdwarg;: 
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known as Pheru Mal and sued through institution. We, thereforé, repel this con- 


Durga Das, the manager of the said temple, 
The facts are that defendant No. 1, in the 
present case, Ishar Das obtained a money- 
decree against Durga Das, Banarsi Das, 
Ram Lubhaya and Ram Parkash. In execu- 
tion of that money-decree he attached 
certain property which forms the subject- 
matter of the present suit, it being claimed 
that this land is the property of the 
thakurdwara known as Pheru Mal, is wagf 
forcharitable purposes and that Durga 
Dasisonly manager of thesaid property. 
lt was objected by the defendants that the 
thakurdwara could not sue through Durga 
Das. The learned Subordinate Judge held 
that while an idol has a judicial status in 
the sense of being a juridical person, 
a temple which is merely a religious 
building or a building for the per- 
formance of religious ceremonies is 
not such a juridical person and, there- 
fore, cannot bea plaintiff. He next held 
on the contention that there had only 
been a misdescription of the plaintiff 
and thatthe plaint could be amerided, that 
no such application to amend had actually 
been made before him and, therefore, no 
question of amendment aroge. On these 
findings he held that the suit as framed 
was not maintainable and dismissed the 
suit, i 

In appeal before us it has been contended 
that the thakwrdwara/ isa juridical person 
and can sue. In support of this it has been 
urged that the thakurdwara must be taken 
as equivalent to a matt and, therefore, is 
& juridieal person asis also shown by the 
fact that the property dedicated was 
dedicated to the thakurdwara itself and not 
to the idol. In the alternative it was 
contended that the thakurdwara must be 
considered as equivalent to the idol and, 
therefore, a juridical person. The case 
thatthe thakurdwara is juridical person 
under either of these contentions has not, 
in our opinion, been at all made out, It 
seems to us that the rulings are clear that 
en idol is a juridical person by reason of 
the judicial recognition of Hindu religion 
and custom on this point, Similarly a 
mattis ajuridical person; but to extend 
this doctrine to include the building, in 
which the idol is deposited, as in some way 
itself becoming a religious institution is 
to our miad a most unwarranted extension 
of this doctrine and would result in two 
juridical persons co-existing in the same 
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tention. 

Itis contended next that in any event 
the suit should not be dismissed as this is 
only a misdeseription of the plaintif. 
Order I, r. 9 has been cited in support of 
this contention, but it clearly does not 
apply as it pre-supposes that there are 
certain parties properly before the Court 
and certain other necessary parties are not 
before the Oourt. It has, therefore, no appli- 
cation toa case where there is no party 


‘on the one side present in Court at all. 


Next Nanak Chand v. East Indian Ry., (1), 


‘Thakur Raghunathji Maharaj v. Shah Lal 


Chand (2) and Muhammad Yusuf v. Hima- 
laya Bank, Ltd. (3) have been cited in sup- 
port of allowing amendment, and it is urged 
that the misdescription in all these cases 
was similar. The facts, however, of those rul- 
ings are quite different, but quite apart from 
the question of the rulings in this particular 
case the defendant raised an objection that 
the thakurdwara could not sue, The plaint- 
iffs, however, insisted thatthe thakurdwara 
could sue and an issue was framed and 
parties led evidence on all the issues 
framed in the Gase and then the Oourt 
decided that the suit as framed could not 
proceed, In the trial Court it seems that 
there was no question of an application 
to amend the plaint, We can only, theres 
fore, hold that it was for the first time 
at the stage of appeal that an application 
was made to be allowed to amend theplaint. 

In these circumstances we consider that 
to allow the amendment at this stage 
might result in all kinds of complications 
and practically involve a re-trial of the suit 
from the very beginning. It has been 
admitted by the Counsel for the appellant 
that the idol can still sue to have its 
rights, if any, declared and is not barred 
‘by limitation. The matter, therefore, re- 
solves, if this view is correct and we ex« 
press uo opinion on it now, intoa ques 
tion of Oourt-fee or of costs, and we see 


“no reason why we should allow any ins 


dulgence to the plaintiff under the cireum= 
stances of this case. 
. We, therefore, dismiss the appeal with 

costs. ae 

B. L. Appeal dismissed, 
. (1) 89 Ind. Cas. 279; 6 Lah. 252; A.L R. 1925 Lah, 
441; 2 Lah. Cas. 137; 7 Lah. L. J. 410, 

(2) 19 A. 330; A. W. N. (1897) 75; 9 Ind. Dec. (N. 0.) 


216, 
se 18 A, 198; A; W; N, (1898) 28; 8 Ind, Deo, (v.n) 
8 
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LAHORE HIGH COURT. 
Secon» Civit APPEAL No, 1593 oF 1927. 
December 22, 1927. 

Present :—Mr. Justice Zafar Ali, 
Musammat MAJIDAN- —DBRBEFENDANT 
* —APPELLANT 
versus 
CHATRU MAL-—PLAINTIFF AND 
ABDUL MAJID AND OTHERS —DRFENDANTS— 
RESPONDENTS. 

Specific Relief Act (Iof 1877), s. 42—Provincial 
Insolvency Act (V of 1920), ss. 88, 28 (2)—Suit by 
creditor for declaration that decree obtained against 
insolvent by another creditor is inoperative, main- 
tainability of—Suit against insolvent—Leave to sue, 
necessity of. 

A suit by a creditor of an insolvent fora declara- 
tion that a decree obtained by another creditor 
against the insolvent before insolvency is inopera- 
tive as against his rights isnot maintainable under 
8.53, Provincial Insolvency Act, nor under s. 42, 
Specific Relief Act. ] 

A suit against an insolvent is not maintainable 
without obtaining leave to sue under s. 28 (2), Pro- 
vincial Insolvency Aet. . f 

Vasudeva Kamath v. Nattoji Lakshminarayana Rað 
(2), followed, 


Segond appeal from a decree of the 
Additional District Judge, Karnal, dated 
the 23rd March, 1927, affirming that of the 
Subordinate Judge, Second Class, Karnal, 
dated the 11th February, 1925. 

Mr. Ghulam Rasul, for the Appellant, 

Mr. Fakir Chand, for the Respondent. 

A{UDGMENT.— Musammat Majidan 
obtained a decree against her husband 
Abdul Majid onthe basis of an award and 
in execution of that decree obtained pos- 
session of certain landed and house pro- 
perties belonging to him. The award is 
dated the 4th April, 1971. The decree was 
passed on the 20:h June, 1921, and Musam- 
mat Majidan obtained possession of the 

roperties inexecution of that decree on the 
Tt December, 1921, Abdul Majid present- 
ed an insolvency petition on the 10th Octo- 
ber, 1923, and was adjudged an insolvent 
-on the lsth February, 1924. The suit out 
of whieh this second appeal arises was 
instituted by one of the creditors of Abdul 
Majid for a declaration that the decree 
obtained by Musammat Majidan was inopera> 
tive as against his rights, Musammat 
Majidan, her husband and the other creditdzs 
were impleaded as defendants. One ofthe 
pleas raised by Musummat Majidan was 
that the suit was not maintainable, The 
guit was decreed by the trial Court and the 
learned Additional District Judge of Karnal 
has dismissed Müsammat Mejidan’s appeal 
against thei decree, 
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In second appeal itis abain strenuously 
argued on behalf of Musammat Majidan 


that the plaintiff was not competent to 


bring this suit, and Iam of opinion that 
this contention must prevail. A creditor 
may in respect of a transfer falling within 
fhe purview of s. 53 of the Transfer of 
Property Act bring a suit to set aside the 
deed of transfer executed by his debtor, 
but a transfer in the execution of a decree 
is specifically excluded from the operation 
of s. 52 by cl. (d) of s. 2 of that Act. 
Secondly, 8.42 of the Specific Relief Act, 
which is relied upon in this Court by the 
Oounsel for the creditor-respondent, ap- 
pears to be inapplicable to the suit. Under 
that section the plaintiff must be a person 
entitled to any legalcharacteror toany right 
as to any property. Now it is clear that the 
plaintiff in the present case does not claim 
to have any legal character or any rightin 
the property decreed in favour of Musam- 
mat Majidan. Assuming that he ‘was 
entitled to sue to set aside the decree, he 
is not competent to sue fora declaration 
that the decree is not binding upon him. 

Thirdly, the suit eo far as the insolvent 
Was concerned was not maintainable because 
leave to sus him has not been obtained 
under cl. (2) of s. 28 of the Provincial 
Insolvency Act, [see on this point Vasudeva 
TT v. Nattoji Lakshminarayana 

ao (1). i, ed 

In view of the above T accept the appeal 
set aside the judgments and decree of the 
Courts below and dismiss the plaintifi's 
suit with costs throughout, 

ESL. Appeal accepted, 


(1) 52 Ind. Oas. 442; 42 M. 684; 36M, L, J. 453; 9 
L. W. 475; 26 M. L, T. 90; (1019) M. W, N. 612, 


ecrit n 


RANGOON HIGH COURT. 
CiviL MisCELLANEOUS APPEAL No. 112 off 


19:7. 

Dacember 19, 1927, 
Present:—Sir Guy Rutledge, Kr, 
Chief Justice, and Mr. Justice 

Brown, 
SYED KHAN—Pentionzr 
versus - 
SYED EBRAHIM—Rezsronrin’, 
bivi) Procedure Codé (Act V of 1008), 58, 102, 108— 


" 
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Appealto Privy Council—Order of remand, whether 
‘final order’—I'ailure to appeal from order of re~ 
mand—Right to challenge correctness of order in 
appeal from final decree. 

In a suit for pre-emption the question whether 
the plaintiff had a legal right to pre-empt was 
décided in the plaintiff's favour by the High Court 
on appeal, and the case was remanded for trial on 
the merits. The case was eventually decreed in 
favour of the plaintiff by the trial Court and this 
decision was confirmed by the High Court. The 
defendant applied for leave to appeal to the Privy 
Council not only from the final decree made by the 
High Court but also from the order of remand 
although the period of limitation for appealing from 
the remand order had long expired : 

Held, that the order of remand was a ‘final order’ 
from which an appeal could have been preferred to 
the Privy Council, and it was not competent to the 

| defendant to challenge the correctness ofthat order 
i appeal against the final decree. [p. 388, cols. 

Rahimbhoy Habibbhoy v. Turner (3), followed. 

Ahmad Husain v. Gobind Krishna Narain (1) and 
Nayart Venkataranga Row Garu v. Raja Keesara 
Laren Narasimha Rao Garu (2), distingu- 
ished. , 

Mr. Patkar, for the Petitioner. 

"Mr. Doctor, for the Respondent. 

JUDGMENT.—The application before 
ug is one for leave to appeal to His Majesty 
in Council. 

The respoudent brought a suit against 
the petitioner in the District Oourt of Pegu, 
in which he claimeda right of pre-emption, 
under Muhammadan Law. The parties are 
Sunni Muhammadans and the District 
Court in the first instance dismissed the 
suit on the ground that the right of pre- 
emption could not be claimed under 
Muhammadan Law in Burma. The re- 
Bpondent appealed to thistCourt and orders 

‘were passed on the appeal on the 13th 
October, 1925, reversing the orders of the 
District Court and remanding the case for 
trial. It was then held by a Bench of ‘this 
Court that under Muhammadan Law the 
right of pre-emption did exist," The case 
then went for trialon the merits and was 
eventually decreed in favour of the plaint- 
iff, The petitioner appealed to this Court 
and after considering the case on the 
merits we dismissed the appeal on the 
93rd May, 1927, The petitioner now wishes 
for leave to appeal not only on the points 
decided by us in May, 1927, but also on 
the points decided by a Bench of this 
Gourt in October, 1925. 

The period allowed by the Law of Limita- 
tion for appealing against the order of 
October, 1925, has long expired, and the 
question arises whether the petitioner can 

| 85e 92 In d, Gas, 83e Ed]. 
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call into question the correctness of that 
order in an appeal against our judgment 
of May last. In the case of Ahmad Husain 
v. Gobind Krishna Narain (1) a suit had 
been dismissed by the Court of first 
instance on the ground that it was barred 
by the provisions ofs, 43 of the Code of 
Civil Procedure of 1882. That order of 
dismissal was set aside by the High Court 
on appeal and the case remanded for 
decision on the merits. It was decided 
that the defendant had then no right of 
appeal to His Majesty in Council under the 
provisions of s. 109 of the Code of Civil 
Procedure and it was further held that the 
provisions of s. 105 of the Code did not 
apply to Privy Council appeals. The same 
view of the law was taken by the High 
Court of Madras in the case of Nayari Ven- 
kataranga Row Garu v. Raja Keesara- 
venkatarama Narasimha Rao Garu (2). 
But in that caseit was pointed out that 
the order of remand was of the nature of an 
interlocutory order and did not decide the 
merits of the case between the parties in 
any way. The case waa specifically 
distinguished from the Privy Council case 
of Rahimbhoy Habibbhoy v. Turner (8). 
Tn that case the trial Court had found that 
the defendant mustaccount to the plaintiff 
and a decree was passed for the taking of 
accounts. It was held that adecree of this 
nature did amount to a final order within 
the meaning of s. 109, as the decrte did 
definitely decide that if a balance wera 
found against the defendant the defend- 
ant was bound to pay that balance. The 
same principle seems to us tobe applicable 
to the present case. "This Courtin October, 
1925, definitely decided that the plaintiff 
hada legal right of pre-emption and that 
he would be entitled to a decree if he could 
establish that he had complied with the 
formalities required to be observed before 
that right eould be exercised. The point 
decided was an important one on the 
merits of the dispute between the parties, 
It is not, in fact, seriously contended before 
us that the petitioner could not, if he had 
been so advised, have applied for leave to 
appeal against the order of October, 1925, 
*butitis contended that nevertheless, he 
now has a further right of appeal, in which 


(1) 9 Ind. Cas. 932; 33 A. 301; 8 A. L. J. 192, 

(2) 21 Ind. Oas. 842; 38 M. 509; 14 M. L, T. 560; 
(1914) M. W. N. 64; 26 M. L. J, 96. 

3) 18 I. A. 6; 15 B. 155: 15 Ind. Jur, 35; 5 Sar, P. O, 
J. 639; 8 Ind, Dec. (s, B.) 104 (P, O), 
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he can contest the correctness of that order. 
We do not wish to question the correctness 


“ofthe view expressed by the High Courts 
of Madras and Allahabad as to the 


inapplicability of s. 105 of the Code of Civil 


Procedure to appeals to His Majesty in 
Council. If that section applied, there 
would be no doubt that leave to appeal on 
this ground could not now be given. 

The question before usis whether the same 
principle appliesin view ofthe wording of 
‘s. 109. Under that section an appeal lies 
Írom any decree or final order passed on 
‘appeal. An appeal does lie against the 
‘final orders passed by us in May last, and 
the question is whether in thatappeal it is 
open to the appellant to question the 
correctness of the orders passed in October, 
1925, which were final orders and against 
“which an appeal might then have been 
filed. Under the provisions of s. 110 the 
amountor valueof the subject-matter of 
‘the suit inthe Court of first instance must 
be ten thousand rupees or upwards, and the 
‘pmountor value of the subject-matter in 
dispute on appeal to His Majesty in Oouncil 
‘must be the same sum or upwards, or the 
‘decree or final order must involve, directly 
‘or indirectly, some claim or question to or 
‘Respecting property ofthe like amount or 
Yalue, ln the uppeal before us, in which 
‘we passed ordersin May last, the question 
of thg right of preemption was not in 
‘dispute. That has been decided, and 
finally decided, by the order of October, 
1925, and the petitioner in seeking to raise 
again this point as to the right of pre- 
@mption is not attacking the correctness 
-ofour decree but the correctness of the 
decree of October, 1925. 1f the decree of 
“October, 1925, had not been a final order 


in itself and, therefore, appealable in itself, 


it would clearly only have become final 
when the case was finally decided in May 
last. Butin the view we take the question 
agtotheright of pre-emption was finally 
decided in’ October, 1920. Our decree of 
May last is not a final order on this 
point as we had no jurisdiction to con» 
sider the point, and in raising this point 
“mow it seems to us that the petitioner 
is in no sense trying to contest the cor 
reetness of our order against which he 
wishes to appeal. The correctness of the 
Order of October, 1925, is no more open 
to dispute than if it had been passed in 
< pn entirely diflerent suit between the same 
parties, Weare, therefore, of opinion that 
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it is not competent for the petitioner to 
challenge the correctness of that order 
now and that leave to appeal on this 
ground cannot be given. 

Leave to appeal has,however, also been 
asked for ‘on’ other grounds in which 
the correctness of our decision of May 
last has been direttly challenged. So far 
as the value ofthe subject-matter is con- 
cerned the conditions prescribed by s. 110 
of the Code of Civil Procedure are ad- 
mittedly fulfilled. We have confirmed the 
decision of the trial Court and the ques- 
tion for decision, therefore, is whether 
the appeal involves a substantial ques- 
tion of law. Two essential formalities are 


‘required before the right of pre-emption 


can be claimed. These two formalities are 
the “talab-i-mowasibat” or the immediate 
demand, and the ''talab-i-istishhad" or the 
demand before witnesses. The law requires 
that the former of these demands shall 
be made immediately. In the present case 
there was an interval of perhaps a minute 
between the time when the respondent 
heard of the sale and the time when 
he made the demand. We were of opinion 
that this was to all intentsand purposes 
an immediate demand by the plaintiff, 
This view was opposed to the strict 
letter of the law as laid .down in a 
passage from the Hedaya, which states 
that if the news ofasale was conveyed 
by letter and the recipient proceeded to 
read the letter to a finish without shout: 
ing out his right of pre-emption, the, 
delay would be fatal. lt is argued that 
the right of pre-emption is a ‘special 
right and is of such a nature that all 
the technicalities prescribed by law must 
be strictly complied with before it can 
be exercised. Looked at from this poirt 
of view the point is perhaps an arguable 
one and it is an important point of law 
afiecting the rights of Muhammadans 
generally. We think, therefore, that there 
is here & substantial point of law, cm 
which leave to appeal should be granted. 
The same remarks apply to the second 
point raised, which is that, when the 
second demand was made, the first dea 
mand was not specifically referred to in 
clear terms, There is afurther point raised 
and that is that the right of pre-emption 
should not have been allowed because it 
was claimed in relation toan estate which 
consisted of both moveable and, immoves« 


able properties, Itia urged that accords 
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ing to the Hanafi School of. Muhammadan 

aw there can be no pre-emption in move- 
ables. The view we took. was that the 
vastly preponderent part of the estate 
consisted of immoveable property and that 
it was impracticable to separate the small 


item of moveable property from the re-. 


mainder. But the point whether, with 
regard to an estate comprising in part, 
however small, of moveable property, the 
law of pre-emption ` applies, does. seem 
to be a substantial point of law. On 


this point also we think that leave to- 


appeal must be given. 

The result is that on usual terms as 
fo security and deposits of the necessary 
expenses we grant leave to appeal to 
His Majesty in Oouncil. In the circum- 
stances we pass no-orders as to the costs 
of this application. 

[Petitioner having failed to furnish secu- 
rity and to deposit the costs, the applica- 
tion was finally rejected.] 

A. N. A, Application rejected, 


—— P 


MADRAS HIGH COURT. 
SzoonD Orvin AppHaL No, 229 or 1924. 
October 17, 1927. 

Present:—Mr. Justice Devadoss. . 
SAKKARAIYAPPA PILLAI—DEFENDANT 
No. 1—APPELLANT 


` VETSUS 
SAMUSUKANI ROWTHER AND ANOTHER 
—PLaINTIFF AND DeFanpant No. 2— 
RESPONDENTS. 

Madras Hereditary Village Offices Act (III of 1895), 
s. 6—Revision of village establishment—Appointment 
Jas Triune Oficer of person holding Village Office, 
validity of. 

Where at the time of the revision of the village 
establishment of a village, the name of a person 
who was village Ambalam was sent up by the land- 
holder and the Revenue Divisional Officer appointed 
him Triune Officer: 

Held,thatthe appointment was perfectly valid and 
competent. [p. 389, col. 2. 

Second appeal against. a decree of the 
Oourt of the Second Additional Subordinate 
Judge, Tinnevelly, in Appeal Suit No. 8 of 
1923 (A. S. No. 125 of 1923 on the file of 
the District Court, Tinnevelly), preferred 
against that of the Court of the Addi- 
tional District Munsif, Tinnevelly, in O. 
BS. No. 848 of 1921 (O. S. No. 159 of 1991 
on the file of the Oourt of the District 
Munsif, Koilpatti), 
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Bud 

Mr, P. N. Marthandam Pillai, for the 
Appellant, 

"ir. R. Krishnaswami Ayyangar, for the 
Respondent. 

JUDGMENT.—The appellant was ap- 
pointed Triune Officer by the Divisional 
Officer of Koilpatti on the 4tkrof June, 1918. 
The Ist respondent has brought this suit 
fora declaration that the appointment is 
invalid and that heis the proper person ta 
hold the office of the Triune Officer. The 
Subordinate Judge has given a decree in 
favour of the 185 respondent, , 

The first contention of the appellant i8 
that hewas Ambalam at the time of the 
revision of the village establishment end 


‘that his name was sent up by the land- 


holder and the Divisional Officer appointed 
him as Triune Officer and, therefore, the ape 
pointment is good. He relied upon his 
appointment as Ambalam, but from the 
records, it appears that he was appointed 
by the landholder and there was no office 
of Ambalam in the village before his 
appointment. Butit appears from Ex. G 
that theappellant was the Village Munsif 
at the time. Itis contended by Mr. Mar 
thandam Pillai for the appellant that, inas- 
much as he was the Village Munsif, the 
landholder was justified in sending up his 
name for the new office that was created, 
If the appellant was the holder of one of 
the village offices at the time of the revision, 
his appointment by the Divisional Officer 
would be perfectly valid but as the matter 
hasnot been properly considered by the 
lower Courts, I would call for a finding on 
the following issue:— 

"Wasthe appellant the holder of the 
office of Village Munsif in his own right 
at the time of the revision and at the time 
when Ex. G was sent up by the land- 
holder ?" 

It is contended for the appellant that the 
lst respondent was not the holder of 
any of the village offices at the time of the 
revision. The Subordinate Judge's judg- 
ment is not quite clear as to whether the 
lst respondent was the holder of an office 
atthe time ofthe revision. The lower Court 
will alsosend up a finding on the question 
whether the lst respondent was the holder 
of any village office at the time of re- 
vision and at the time when Ex. G was sent 


up. 
Fine Subordinate Judge of Tinnevelly 
willsend up findings on these two issues 
within two months, Tho parties wil bo 


$50 ' 
éntitled to adduce fresh evidence. 
tions in seven days. 


Objec- 





In compliance with the order contained 
inthe above judgment, the Subordinate 
Judge of Tinnevelly submitted the follow- 


ing , 

FINDINGS.—1. The issues sent down 
for findings are:— 

(1) Was the appellant (Ist defendant) the 
holder of the office of Village Munsif in his 

.own right at the time of the revision and at 
the time when Ex.G was sent up by the 
Jandlord? 

(2) Whether the lst respondent (plaintiff) 
was the holderof any village office at the 
time of revision and at the time when Ex. G 
was sent up? 

Issue 1.—It is the common case of both 
sides that the villages now in question 
originally formed part of the kadalkudi 
zemin. The zemin was divided into a 
number of mittas one of which was Mallis- 
warapuram mitta. The latter mitta was 
again sub-divided into two distinct mittas, 
viz, Malliswarapuram and Ramaswami- 
puram. When refer to Malliswarapuram 
mitta hereafter, it will be only with re- 
ference to the Malliswarapuram mitta 
which formed one of these two sub-divisions 
of the original Malliswarapuram mitta, un- 
less otherwise clearly indicated. Mallis- 
warapuram mitta (that is, the sub-divided 
half of the original mitta) consisted of the 
villages of Malliswarapuram, three-fourths 
of Thatneri village Tiruvambalapuram and 
Ramanathapuram villages. Ramaswami- 
puram mitta (that is, the other sub-divided 
half of the original Malliswarapuram) con- 
sisted of the villages of Ramaswamipuram 
one-fourth of Thathneri village and Anan- 
taramapuram. It is notin evidence when 
exactly the original Malliswarapuram mitta 
was divided into Malliswarapuram and 
Ramaswamipuram mittas. 

T see no reason to doubt the truth of this 
evidence. For the reasons given above, I 
find the lst issue in the affirmative. 

x The Triune Office, for which the contend- 
ing parties now fight, is in respect of the 
newly constituted Ramaswamipuram vat- 
tam. This vattam consists of the villages 
which formed the Ramaswamipuram mitia 
(viz, Ramaswamipuram, one-fourth of 
Thathaneri village and Anantaramapuram) 
and one village (Madharajapuram) belong- 
ing to the Ettiapuram Zemin. Vide Ex. 11, 
Plaintiff's cease is that be was holding the 


BAOBHI RUNWAR Y, RAM LAKHAN MAL, 


110 I. ©. 1928 


office of Ambalam ‘of Ramaswamipuram 
mitta also at the time of the revision. 

On a consideration of the evidence and 
circumstances discussed above, I have come 
to the conclusion that the plaintiff did not 
holdthe office of Ambalam in Ramaswami- 
puram mittaor any portion thereof. The 
plaintiff has no ‘case that he has been 
holding any other village office, at the 
time of revision or at the time when Ex. G 
was sent up,inany ofthe villages which 
now form Ramaswamipuram vattam. The 
9nd issue is, therefore, found in the negative. 

JUDGMENT.—The finding isaccepted . 
and the second appeal is allowed and the 
suit is dismissed with costs throughout. 

V. N. V. Appeal allowed, 


ALLAHABAD HIGH COURT. 
Smcoxp Orvin APezan No. 379 or 1926. 
May 22, 1928. 
Present:—Mr. Justice Mukerji. 
Musammat BACHHI KUNWAR— 
PLAINTIFF—APPELLANT 


versus 
RAM LAKHAN MÁAL-— DEFENDANT 
— RESPONDENT. 

Hindu Law—Partition—Re-union—What amounts 
to re-union. 

Where a nephew who had separated from his 
uncle came back to live withthe latter and they, 
thereafter, lived together in the same house and 
cultivated and worked together: 

Held, that these facts, by themselves, were not - 
sufficient to constitute re-union in theeye of the 
law, (p. 391, col. 1.] 

Second appeal from a decree of the 
District Judge, Azamgarh, dated the 9th of 
December, 1925. 

Dr. M. Waliullah and Mr. S. ,S. Shastry, 
for the Appellant. : 

Messrs, Peary Lal Banerji and N. Upad- 
hiya, for the Respondent. 

JUDGMENT.—This appeal must be 
allowed. One Achambhit Mal died in 1911 
possessed of some property. His widow . 
died in October, 1923, and the present suit 
was instituted by Achambhit's daughter, 
Bachchi Kunwar, to obtain possession of 
what was once her father's property. The . 
suit is directed against Ram Lakhan Mal, 
the respondent, who is Achambhit Mal's 
brother's son. Ram Lakhan's case was 


that hia uncle died joint with hint and tbe . © 


110 L ©. 1028 


daughter had no interest in the property. 
The Court of first instance decreed the suit 
except as to asmall portion of the property 
with which we are not concerned here. On 
appeal by Ram Lakhan, the learned District 
Judge has come to the conclusion that 
although Achambhit Mal and Ram Lakhan 
were separate, in 1907 Ram Lakhan ana 
Achambhit re-united. In second appeal it is 
contended by Mr. Shastry on behalf of the 
plaintiff-appellant, that the learned Judge 
has arrived at the finding of re-union, a 
finding of law, on insufficient materials. 
His case is that the learned Judge has 
aimply found thatin 1907 the nephew Ram 
: Lakhan came to live with his uncle, that 
they lived thereafter in the same house 
and cultivated and worked together, and 
that these facts are not sufficient to justify 
a finding of re-union. 

Iam clear that this contention is right. 
The learned Judge, in my opinion, has 
been swayed unduly by the fact the present 
suit has been .instigated and instituted at 
the suggestion of the plaintiff's father-in- 
law, who is, of course, a stranger to the 
family of Ram Lakhan. Thelearned Judge 
found that during her lifetime, Achambhit’s 
widow lived with her husband's nephew 
and did not claim a share and, the idea 
that the daughter should claim the pro- 
perty did not appeal, as good, to the learn- 
ed District Judge. As a matter of fact, 
during the lifetime of her mother, the 
plaintiff made an attempt to assert her 
title which might accrue to her on her 
mother’s death but her attempt was un- 
successful on the ground that she had 
. no title to assert in the lifetime of 
her mother. 

Apart from sentiment, therefore, the 
question is whether the three facts found 
would constitute a re-union. The learned 
Judge does not mention any fact which 
would go to show that the uncle and 
nephew agreed that they would change their 
status of separate co-parceners and would 
assume the status which existed before the 
partition. "The.learned Judge has found 
in unmistakable terms and on evidence 
which cannot be misread or misinterpreted 
that prior to the year 1907,the uncle and 
nephew were separate. They held proper- 
ties separately, they dealt with properties 
separately and they contracted debts 
separately. The mere fact that the nephew 
in 1997 came to live with the old uncle and 
helped .him in his cultivation of thesir 


w. 
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lands will not make bim joint with thé 
uncle. 

The result is that J allow the appeal, set 
aside the decree of the lower Appellate 
Court and restore the decree of the Munsif, 
The appellant will have her costs in thig 


Court and in the lower Appellate Court. 
ALN. A, . Appeal allowed, 


LAHORE HIGH COURT. 
MiscELLANEOUS First Orvir, APPEAL 
No. 1916 or 1927. 

. April 25, 1928. 
Present:—Mr. Justice Jai Lal. 
Sodhi LAL SINGH-—PraINTIFE 

—APPELLANT 
versus 
Musammat Mata, KISHEN DEVI 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Succession Act (XXXIX of 1925), s. 270—Part of 
estate outside jurisdiction—Grant of Probate. 

There is no law which empowers a Court to refuse 
to grant Probate merely on the ground that a part 
ofthe estate of the deceased is situate outside its 
jurisdiction or outside the province, if some part of 
the estate is situated, or the deceased resided at 
the time of his death, within its jurisdiction. [p. 398, 
col. 1. ' 

Mi cellaneous first appeal from an order 
of the District Judge, Ferozepore, dated 
the 16th May, 1927. 

Lala Badri Das, R. B., for the Appellant. 

Mr. Jagan Nath Aggarwal, for the Re- 
spondents. f 

JUDGMENT.—Ths appellant, Lal 
Singh, presented an application for grant of 


: Probate of the Will of late Dewan Bahadur 


Sodhi Hukam Singh deceased of Feroze- 
pore or in the alternative for grant of 
Letters of Administration with the Will an- 
nexed. The application was made in the 
Court of the District Judge of Ferozepore, 
who admittedly had jurisdiction to entertain 
it. The learned Judge, however, returned 
the application for presentation in the pro- 
per Court on the ground that property 
of the deceased worth about Rs. 21,600 
lay in the Faridkote State and Probate 
in respect thereof could not be granted 
in his Court. He was of opinion that the 
application should have been made to 
this Oourt. 

With regard to the property in the Farid- 
kote State the Probate of Will or Letters 
of Administration either by this Court or 
by the Gourt of the District Judge would 
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have no effect, In any caso, there is no 
law under which a Courtis competent to 
refuse to grant Probate merely on the 
ground that a part cf the estate of 
the deceased is situate outside its juris- 
diction or outside the Province, if some 
part of the estate is situated or the 
deceased resided atthe time of his death 
within its jurisdiction. Section 270 of the 
Indian Succession Act is clear on the 
point. Probably the District Judge pur- 
ported to act under s. 273 of that Act 
which provides that no Probate granted 
by a District Judge shall have effect with 
regard to the property situated in another 
Province if the value of such property 
is more than Rs. 10,000. But even that 
section dees not justify the order passed 
by the District Judge, It only lays down 
what the effect of a Probate or Letters of 
Administration granted by the District 
Judge under such circumstances is, i. e., 
the grant will have effect only within the 
Province, and will not affect the property 
which is outside the Province, i 

Moreover, in this case the property is 
situated in a Native State and such pro- 
perty is not within the contemplation of 
8.273 which applies only to property situ- 
ate in another Province which is in 
British India, The order of the learned 
District Judge, therefore, cannot be sus- 
tained on any ground and Mr. Jagan Nath 
Aggarwal who appeared on behalf of the 
respondent. frankly admitted that that was 
so. He, however, asked me to dismiss the 
appeal on another ground, iĉ. e., that it 
would be convenient to try the application 
in this Gourt. 

Proper materials have not been placed 
before me to enable me to decide that it 
is in the interests of justice that the ap- 
plication should be dealt with here. It 
was filed in the Oourt of the District 
Judge and on the present materials I 
am unable to take it out of his hands. 
This appeal, therefore, will be accepted, 
the order of the District Judge set aside 
and the case returned to him with direc- 
tions to proceed with the petition tin ac- 
cordance with law. 

I leave the parties to bear their own 
eosts. 


R. L, Appeal allowed. 
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ALLAHABAD HIGH COURT. 
SgcoNbp Civi, APPEAL No.” 247 or 1926, 


May 16, 1928. " 
Present :—Mr., Justice Banerji. 
PARTAP SINGH AND oTHERS—PLAINTIFFS, 
P — APPELLANTS 
versus 
MEHARBAN AND oTRERS—DEFENDANTS 
— RESPONDENTS. 

Mortgage—Mortgage by conditional sale—Construce. 
tion of deed. 

A co-sharer paid the revenue due on the entire 
estate and the other co-sharers agreed at the time 
of the settlement to pay rent to the former for the 
lands which were in their possession, and to divide 
the lands according to their shares whenever the 
controversy about the compensation was settled and 
the claim of the co-sharer who had paid the revenue 
was satisfied : 

Held, that the transaction which took place at the 
settlement amounted only to a mortgage by way. of 
conditional sale and the other co-sharers were en- 
titled to redeem their shares on payment of the 
amount due to the co-sharer who had paid the 
yevenue, |p. 393, col, 2.] 4 : 

Second appeal from a decree of the Dis- 
trict Judge, Jhansi, dated the 7th of Novem- 
ber, 1925. 

Mr. Narain Prasad Asthana, for the Ap» 
pellants. 

Mr. Shiam Krishna Dar, tor the Respond- 


ents. 

JUDGMENT.—This is a plaintiffs’ ap- 
peal in asuit for redemption of an old 
mortgage. The plaintiffs came into Court 
on the allegation that the ancestors of the 
fathers of plaintiff No. 1 and the other 
plaintiffs were co-sharers of a 10-anna, 
Share of village Safa, and as they could 
not pay the Government revenue due, 
Nand Lal, the common ancestor of the de- 
fendants, had to pay Rs. 90 and Nand Lal 
took possession of their share. The Courts 
below have found that the plaintiffs have 
failed to prove the mortgage set up by them. 
Mr. Asthana on behalf of the appellants. 
contends that the Courts below lost sight 
of para. 10 of the written statement filed 
by the defendant Meharban Singh on the 
15th October, 1924. Paragraph 10 of the 
written statement is as follows :—. 

" About 66 years ago there was no grain 
produce in Mauza Safa.and there was a 
famine. Nand Lal and his father who was 
-the lambardar had to pay about Rs. 2,000 
on account of revenue after borrowing the 
money. The otherco-sharers refused to pay 
the damages (tota). Aecordingly Nand 
Lal and his father took possession of the share 
of the co-sharers of the 10-anna share who 
were the predecessors of the plaintiffs”, 
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. This paragraph, further goes on to aver 
that Nand Lal was in adverse possession. 
A written statement was also filed by 
Kallu, Maharaj Singhand Musammat Ram- 
dulari in para.6 of which they say ''If 
the mortgage ismaintained the defendanta 
ara entitled to get Rs. 2,000 with interest 
at therate of Rs. 2 percent. per mensem", 

In para. 4 nodoubt they say that Nand 
Lal forcibly took possession of the shares 
in dispute, 

I find in the settlement wajib-yl-arz of 
the year 1861 a statement. in which Nand 
Lal claimed that he should be paid com- 
pensation for past revenues which he had 
paid and if the other co-sharers stated on 
oath that nothing was due to him. then he 
wil have no objection to the. other co- 
Bharers taking profits and taking land in 
proportion to their share, but if they did 
not take the oath and pay up the com- 


pensation then they will continue to pay. 
the rent forthe lands which are in their. 


possession. The other five co-sharers in 
that wajib-ul-arz are recorded as having 
agreed to pay rent for the. lands which 
were in their possession and whenever tbe 
controversy about ihe compensation was 
settled and Nand Lal's claim was satisfied 
the account relating to the rent for the 
period in which the village. will remain 
jointly owned will be taken and they will 
divide the land one-sixth each thereof. 
The learned Munsif states that the amount 
of the compensation not having been 
entered and the other co-sharers not hav- 
ing admitted their liability to pay the com- 
pensation to Nand Lal all this was merely 
a "description " of the past events and 
could not be construed as a. document 
whereby the co-sharers of ten annas mort- 
gaged their interest for the ‘tota.’ The 
learned District Judge. on appeal has held 
that from the entry in the Settlement Re- 
cord it appeared that Nand Lal hadsome 
time or other paid certain revenues on 
behalf of the 
‘method ofaccounting' as it is called, 
which was adopted that Nand Lal should 
take all the profits and the other co-sharers 
should pay rent for the lands which they 
held in their own cultivation. The learn- 
ed Judge, no doubt, holds that there was 
nothing on the record to prove what was 
paid by Nand Lal. He has noticed in the 
judgment that the defendant-respondents in 
their written statement alleged that in the 
year 1861 Nand Lal had paid a sum of 
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Rs, 2,000 as revenue on behali- of the re- 
maining co-sharers but he saya that they 
did not agree that this sum was the con- 
sideration for any mortgage. He goes on 
to say “It is certainly not proved that a 
mortgage were created on the date when 
this entry was made andhe agrees with 
the learned Munsif thet this document 
could not be held to be a mortgage-deed," 

It is not denied that in the next settle- 
ment in the year 1890 similar entries 
appear. I have, therefore, to see if the 
transaction which admittedly took place 
according tothe defendants in the year 
1861 amounted to a mortgage by condi- 
tional sale. There is no doubt that Nand 
Lal got possession of the land of the other 
co-sharers by reason of the fact that he 
paid the land revenue on their behalf. 
The defendants do notsuggest that there 
was any transfer or sale of the land in 
favour of Nand Lal. The admitted facts 
prove that the transaction amounted to & 
mortgage by conditional sale. The mort- 
gage having been admitted in the year 
1899 at the subsequent settlement no ques- 
tion of limitation arises. I am, therefore, 
of opinion that the transaction, as stated 
in para. 10 of the written statement of 
Meharban, dated 15th October, 1924,amount- 
ed to a mortgage under the law and that 
the plaintiffs claim not being barred they 
are entitled to redeem that mortgage. The 
office will prepare a decree in terms of 
O. XXXIV, r. 7. The amount payable by 
the plaintiffs will be Rs. 2,000 and the 
costs of the suit both in this Court and in 
the Courts below. I fix six weeks from 
this date as the date for payment. De- 
fendants Nos. 1-4 are the heirs of Nand 
Lal. As the plaintiffs came into Court on 
allegations which were not true and as if 
is on the written statement of the defend- 
apts that I have decreed the claim the 
plaintiffs will pay their own costs and 
the costs of defendants Nos. 1-4 through- 
out. 


A. N. A. Order aecordingly. 


BEES 

. LASORE HIGH COURT, 

Secony Civi, APPBAL No. 3099 ar 1927, 

April 2, 1928. 
Present:—Mr. Justice Bhide, 
DOGAR SINGH AND OTHERS—PLAINTIFFS— 
, APPELLANTS 
versus 

Musammat DHANTI—DEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Aot V of 1908), s. li—Res 
judicata—Finding against pro forma party. . 

'" A finding cannot operate as res judicata against 
a defendant who was only 2 pro forma party in the 
previous suit. [P. 394, col. 2. 

Brojo Behari Mitter v. Kedar Nath Mozumdar (1), 
Malhi Kunwar v. Imam-ud-din (2) and Ramdas v. 
Vazirsahab (3), followed. D 

Cheriakkatavan Koran v. Veettil Ponmilevi (4), 
Rajendra Nath Dutta v. Bhabini Dasi (5), Pathy 
Kandiyil Vattolt v. Keloth Vattoli Puthooram (8) 
and Kedar Nath Singh v. Sheo Shankar (1), digtingu- 


ished. 


Second appeal from a decree of the 
Additional District Judge, Hoshiarpur, 
. dated the 12th July, 1927, affirming that of 
the Subordinate Judge, Fourth Class, 
Garhshankar, dated the 13th December, 


1926, 

Mr. Fakir Chand, for the Appellants. 

Mr. Duni Chand, for the Respondent. 

JUDGMENT.—Oivil Appeals Nos. 
3099 and 3100 of 1927 are connected and 
will be disposed of together. The plaintiffs 
in both the suits are reversioners of one 
Ram Singh. On the death of Ram Singh 
his lands were mutated in the name of his 
son's widow Musammat Dhanti, According 
to the plaintiffs’ allegations Musammat 
Dhanti re-married and thereafter executed 
adeed of relinquishment in their favour 
with respect to the property left by Ram 
Singh. The plaintiffs were put in posses- 
sion of the property accordingly. The 
entries in the Revenue Records with 
respect tothe lands remained unchanged, 
The defendant taking advantage of those 
entries got notices of ejectment issued to 
the plaintiffs. Plaintiffs instituted suits 
to contest the notices but failed. There- 
after they instituted the present suits in 
a Civil Court for possession of the lands 

t by Ram Singh. 
ud defendant denied the plaintiffs’ 
allegations and pleaded inter alia that the 
question of re-marriage raised in 8 previous 
suit between the parties was decided 
against the plaintiffs and could not, there- 
fore, be re-opened. The trial Court held 
that the deeision of the question as 
regards xe-marriage Was not barred by 
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the rule of res judicata bub dismissed th 
suits on merite. On appeal the learne 
District Judge was of opinion that the 
decision in the previous suit on the 
question of re-marriage operated as res 
judicata and without going into any other 
issue dismissed the appeals on that point. 
The plaintiffs have filed second appeals and 
the sole point for decision in both the 
appeals is whether the lower Appellate 
Oourt's decision that the issue as to ree 
marriage is barred by the rule of rea 
judicata i8 correct. 

The facts as regards the previous litigation 
in which the question of re-marriage arose 
were briefly as follows:—Ram Singh had 
sold some of hislandsto one Gurdit Singh 
and the plaintiffs as his reversioners sued 
for possession of the land after the death 
of Ram Singh on the allegation that the 
sale was without necessity and considera- 
tion. The plaintiffs claimed possession 
on the ground that Musammat Dhanti, 
widow of Ram Singh's son had re-married, ` 
Musammat Dhanti was joined as a pro 
forma defendant. She first stated that no 
re-marriags had taken place but subse- 
quently, when examined as a witness, 
deposed that re-marriage had taken place 
as alleged by the plaintiffs. The Court, 
however, held that her statement was 
collusive and that as a matter of fact no 
re-marriege had taken place. This finding 
was also affirmed by the District Judgeon 
appealinthat case. The learned District 
Judge hus held that this decision in the 
previousease operates as res judicata ior 
the purposes of the present suits. 

On behalf of the appellants itis urged 
that the decision in the previous case 
cannot operate as res judicata because. 
Musammat Dhanti was only a pro forma 
defendant in that case and no relief was 
elaimed against her and the matter cannot 
be said to have been directly and substan- 
tially in issue as between the plaintiffs and 
Musammat Dhanti. Brojo Behari Mitter v. 
Kedar Nath Mazumdar (1), Malhi Kunwar 
v.Imam.ud-din (2) and Ramdas v. Vazir- 
saheb (3) are cited as authorities and appear 
to support the contention. On behalf of 
the respondent reliance is placed on 
Cheriakkatavan Koran v. Veetil Ponmileri 
(4), Rajendra Nath Dutia v. Bhabini Dasi 

(1) 12 C. 580; 6 Ind. Dec. (s. s.) 394. 

(3) 27 A. 59; 1 A. L. J. 363. 


(3) 25 B. 589; 3 Bom. L, R. 179. 
(4) 85 Ind, Oas, 562; A, I. R 1925 Mad: 1025, 
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(5), Pothi Kandiyil Vattoli v. Keloth Vattolt 
Puthooram (6) and Kedar Nath Singh v. 
Sheo Shankar (1) None of thege latter 
rulings seems to be in point, as the ques- 
tion whether a finding oan operate as 7gs 
judicata against a defendant, who was only 
‘apro forma party and against whom no 
relief was claimed, doss not seam to have 
been raised in any of these cases, In the 
present instance the question as to re- 
marriage of Musammat Dhanti arose in the 
previous suit only because the plaintiffs 
were asking for immediate possession. 
The land had been sold by Ram Singh in 
his lifetime and Musammat Dhanti as the 
widow of his predeceased son had no right 
tochallenge the sale. She was joined only 
as a pro forma defendant and had no 
right to appeal in respect of the finding 
arrived at by the Court on the question 
of re-marriage. In such circumstances it 
seems clear that she could not be held 
to be bound by the decision in the previous 
case. Oompare Malhi Kunwar v. Imam-ud- 
‘din (2). i 

It was urged on behalf of the respondent 
that the question of re-marriage was 
important in the previous suit, but this 
fact byitself is not sufficient. It is clear 
from the wording of s. ll that in order 
that a finding may operate as res judicata 
the matter must be direetly and substantial- 
ly in issue between the same parties. 
This condition was, I think, not fulfilled 
in the present instance. 

I, therefore, accept these appeals and 
getting aside the order of the learned 
Distriet Judge remand the case to him for 
re-decision of the appeals on merits, 
Stamps on appeal to be refunded. Costs 
“to follow final decision. 


R. L. Appeals allowed. 


5) 87 Ind. Cas, 811; A, I. R. 1926 Cal. 80. 
n 69 Ind. Cas. 570; 41 M. L. J, 437; (1921) M. W. 
N. 754; 14 L. W. 702 


(7) 76 Ind. Css. 310; 21A. L. J.421; 45 A. 515; A. 
I. R. 1923 All. 613.. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APpartara Deore No. 649 
or 1925, 

February 16. 1998, 

Present: Justice Sir Arthur Herbert. 
Ouming, Kr, and Mr. J ustiee Mukerji. 
DEB NARAIN BHAKAT AND orHERS— 
DEFENDANTS—APPELLANTS 
versus 

Raja JAGADISH CHANDRA DEO i 

DHABAL DEB—PLAINTUFF —RESPONDENT,; 
Cuil Procedure Code (Act Y of 1908), O. II, v. 2— 
Suit for rent at old rate—Subsequent suit for recovery 
of enhanced rent for same years—Abandonment of 
claim—Competency of suit. 
After the publication of the final rolls the plaintiff 
instituted proceedings under s. 105 of the Bengal 
Tenancy Act for assessment of fair rent. While 
this litigation was pending the plaintiff instituted a 
suit for rent at the old rate for certain years and 
obtained a decree. The proceedings under s. 105 
ended in the plaintiffs favour, enhancement being 
allowed, and the plaintiff instituted a suit for the 
additional rent due for the years for which he had 
obtained decree at the old rate. It was contended. 


et the suit was barred by O. II, r. 2, Civil Procedure 
ode: 
Held, that the suit was not barred. [p. 396, co1.2.] 
Ejel Mullick v. Felai Mullick ( 1) Soarasoondery 
Dabee v. Golam Ally (2), Sudduruddin Ahmed v. Bani 
Madhub Roy Chowdhry (3) and Gudar Tewary v. Brij 
Nandan Pershad (4). applied. 


Manmatha Pal Chowdhury v.Surendra Nath Bose 
(5). distinguished. 
he cause of action for enhancement of rent is 
different from that for recovery of arrears of rent at 
the old rate. [2bid.] 


Appeal against a decree of the District 
Judge, Midnapur. dated the 10th of Decem- 
ber, 1924, reversing that of the Munsif, 
Jhargram, dated the 27th of May, 1924. 

Babu Santimoy Majumdar, for the Appel- 
lants. 

Mr. Sarat Chandra Bose, Babus Suresh 
Chandra Dass and Durgadas Roy, for 
the Respondent. 

JUDGMENT. 

Mukerji, J.—This appeal arises out of 
a suit which was instituted by the plaintiff 
for recovery of rent from the defendants, 
representing the difference between the 
rents as they stood before enhancement and 
the amounts at whieh they stood after en- 
hancement. 

After the final publication of the Record 
of Rights, the plaintiff instituted proceed- 
ings under s. 105 of the Bengal Tenancy 
Act for assessment of fair rents. The 
Settlement Officer enhanced the rents to 
the amounts stated in the present suit, but 
on appeal by the defendants the Speeial 
Judge reversed that decision. The plaint- 
if preferred a second appeal and the casa 
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was as a result thereof remanded for a fresh 
decision. While this litigation was pend- 
ing and after the decision of the Special 
Judge dismissing the plaintiffs claim for 
enhancement, the plaintiff instituted a 
suit for rent atthe old rate for the years 
1326 to 1329 B.S. and obtained a decree, 
The proceedings under s. 105 of the Bengal 
Tenancy Act eventually ended in a decision 
in plaintiff's favour, enhancement being 
allowed at the amounts stated in the plaint 
and the-said enhancement was to operate 
from 1323 B. S. The plaintiff thereafter 
instituted the present suitfor the differ- 
ence for the said period, namely, 1326 to 
1329 B.S. 

The trial Court dismissed the suit, but 
the lower Appellate Court on plaintiff's 
appeal has decreed the same. The defend- 
ante have.then preferred the present ap- 

eal, 

g The contention that has been urged on 
behalf of the. appellants is that O. I, r. 2, 
Civil Procedure Code, operates as abar to 
the plaintiffs claim. In my opinion this 
contention cannot succeed and for two rea- 
BOnB:— 

The argument is that the claim for rent 
atthe enhanced rate should have been in- 
cluded intheformer suit in which only 
rent atthe old rate was asked for. To 
include that claim in the former suit it 
would have been necessary for the plaintiff 
to ask in the first place for enhancement 
of rent and then for adecree for the amount 
to which it may be enhanced, andin the 
alternative for rent at the oldrate. Where 
a plaintiff has not framed his suit as one 
for enhancement of rent but merely as a 
suit claiming arrears of rent at an enhanced 
rate, he is not entitled toa decree, as it 
is well-settled that though he can claim 
back rent for additional area, he cannot 
claim back rent at enhanced rate until 
the rent has been enhanced in a suit ap- 
propriately framed for the purpose [Ejel 
Mullick v. Felai Mullick (1)]. In the view of 
the factsas they stood atthe date of the 
plaintiff's former suit, this claim would have 
involved a matter which was and had 
already been the subject of proceedings 
under s.105 of the Bengal Tenancy Act. 
Section 109 of that Act would have operated 
asa bar tothe entertainment ofa suit in- 
volving the said claim. In these circum- 


stances it can hardly besaid that the plaint- . 


iff was ‘entitled to make’ the claim or that 
(1).28 Ind, Cas, 498; 21 O. La J, 309. 
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he had ‘intentionally relinquished’ it with: . 
in the meaning of. O. II, r. 2, Civil Prov 

eedure Code, 

“Then again, the relation of thetwo claims, 

namely, one for enhancement of rent and , 
the other for recovery of arrears at the 
old. rate, was considered by. the Privy 

Council in the case of Seorasoondery Dabes 

v. Golam Ally (2) and in the Full Bench 

decision of this Court in the case of 

Sudduruddin Ahmed v. Bani Madhub Roy 

Chowdhry (3) and it was pointed out that. 
the causes of action of the two claims are 

different, Those cases, no doubt, in. one 

sense, may be regarded as converse to the 

present one, because in those eases the 
first suit was one for rent at an enhanced 

rate and the second one for rent at the 

old rate and the question arose under s. 43 

of the Civil Procedure Code of 1882. The. 
principle enunciated in those cases, how-. 
ever, is quite clear and appliesfully to the. 
present case. The two causes of action 

may, no doubt, be joined in one suit, but 

still they are separate [Gudar Tewary v. 

Brij Nandan Pershad (4)) Order ll, r. 2, 

Civil Procedure Code, therefore, cannot be a 


ar. 

The case of Manmatha Pal Chowdhury v. 
Surendra Nath Bose (5) upon which reliance 
has been placed on behalf of the appellant. 
is wholly distinguishable, there having 
been in that case no proceedings under 
8.105 of the Bengal Tenancy Act and the 
claim for enhancement incorporated in the 
first suit having already been decided in 
the plaintiff's favour at the date of the 
second suit. . 

For the above reasons the appellant's 
contention must be overruled. The appeal 


accordingly should be dismissed with 
costs. 

Cuming, J.—I agree. 

A. N, A. Appeal dismissed. 


(2) 15 B. L. R. 125n; 19 W. R. 142. 
3) 15 0. 145; 7 Ind. Dec. (N. s.) 680 (F. B.). 

4) 5 O. W. N. 880, 

> 85 Ind. Cas. 162; 400. L. J. 538; A,I. R.1925 
Oal. 463. 
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LAHORE, HIGH COURT. 
Srconp CIVIL APPEAL No. 2 or 1928. 
March 26, 1928. 
Present :—Mr. Justice Bhide. 
IMAM DIN—DszFENDANT—APPELLANT 


versus 
FEROZE DIN—PraiNTIFF ann ILAM DIN 

AND ANOTHE&— DREFENDANTS— RESPONDENTS. 

Punjab Pre-emption Act (I of 1918), s. 3 (5), 
object of —" Decree for money", meaning of—Sale of 
mortgaged property in execution of decree—Pre-emp- 
tion. 

Asale of mortgaged property in execution of a 
decree is not subject to the right of pre-emption. [p. 
‘398, col. 1.| f 

The words ‘decree for money" in s. 3 (5), Punjab 
Pre.emption Act, mean a decree passed for satis- 
faction of a claim for money and include a decree on 
the basis of a mortgage. (p. 397, col. 2.] 

Fazil Howladar v. Krishna Bundhoo Roy (1), 
‘Kartick Nath Pandey v. Juggernath Ram Marwari 
(2), Kommachi Kather v. Pakker (3), Abdulla Sahib 
v. Doctor Oosman Sahib (4), Ram Gopal v. Teja Singh 
(5) and Nawab v. Jawaya (6), discussed. 

The object ofthe exemption in s. 3 (5), Punjab 
Pre-emption Act, is to exclude those sales which are 
not made voluntarily but by an order of the Court. 
[p. 398, col, 1] 


Second appeal from a decree of the Ad- 
ditional District Judge, Lahore, dated the 
-Alet October, 1927, affirming that of the 
‘Subordinate Judge, Fourth Class, Lahore, 
‘dated the 14th January, 1927, 

Mr. Tirath Ram, for the Appellant. 

Messrs: M, Obedullah and Bal Kishen for 
Malik Muhammad Hussain, K.B., for the 
: Respondents, 

JUDGMEN'T.—The sole point for de- 
Gision-in this second appeal is whether a 
“pale of mortgaged property in execution of 
“a decree is subject’to the right of pre-emp- 
‘tion, Both the Courts have held that such 
‘psale is subject to theright of pre-emption 
;&nd have decreed the plaintiff's suit. From 
"this decision the vendee, Imam Din, has 
filed a second appeal, 

The decision of the point turns on the 
‘Question whether the sale can be said to 
‘have been made “in execution of a decree 
“for money " (vide) definition of ‘gale’ in s. 3 
9)of the Punjab Pre-emption Act, 1913. 
he learned District Judge has referred to 
‘certain rulings bearing on the interpreta- 

tion of the words ‘decree for payment of 
, Money ' occurring in 8. 73 of the Civil Pro- 
‘Bedure Code and following the view taken 
by the Oaleutta High Oourt in Fazil Howla- 
ar v. Krishna Bundhoo Roy (1) and Kar- 
biek Nath Pandey v. Juggernath Ram Mar- 


AQ 95.0, 580, 2.0, W. N, 118; 18 Ind, Deo, (s. 8.) 
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wart (2), in preference to the view taken by 
the Madras High Court in Kommachi Ka- 
ther v. Pakker (3) and Abdulla Sahib v. Doctor 
Oosman Sahib (4), has held that a mort- 
gage-decree is nota decree ‘for payment of 
money. The view taken by the Calcutta 
High Court in Fazil Howladar v. Krishna 
Bundhoo Roy (1) was not followed by a 
Bingle Bench Judge of the Punjab Chief 
Oourt in Ram Gopal v. Teja Singh (5). The 
rulings of the Calcutta High Court relied 
upon by the learned District Judge appear 
to turn on the interpretation of the words 
‘ decree for payment of money’ occurring in 
various sections of the Oivil Procedure 
Code and on the scope of s. 73, Civil Pro- 
cedure Code, In the present instance the 
expression used is “decree for money," and 
it occurs not in the Civil Procedure Code 
but in a different enactment, namely, the 


-Punjab Pre-emption Act, 1913. Therulings 


relied on have thus no direct bearing on 
the interpretation of the expression ‘decree 
for money ' as used in the latter enactment, 
No authority directly in point has been 
cited; but itseems to me that in the ab- 
sence of any indication to the contrary the 
words ‘ decree for money’ occurring in s, 4 
(5) of the Punjab Preemption Act should 
be taken in their ordinary sense, i.e, any 
decree passed for satisfaction of a claim for 


"money. 


It appears that wording of the definitión 
of sale in the Punjab Pre-emption Act of 
1905 was different. Sale was defined there- 
in as follows :— 

“ ‘Sale’ shall not include sales in execution 
of a decree or order of a Civil, Criminal or 
Revenue Oourt or of a Revenue Officer.” 

This definition appears to have given 
rise tosome difficulty and in Nawab v. Ja: 
waya (R), on-the wording of the definition 
a sale made in execution ofa decree for spe» 
cific performance of a contract was held to 
be not subject to the right of pre-emption, 
Asaresult any person could have easily 
defeated the rights of pre-emptors by first 
entering into a contract for sale and then 
obtaining a decree ina suitfor specific pere 
formance of the same. It appears that the 
definition was amended inthe Punjab Pre- 
emption Act of 1913 to avoid this result and 


(2) 27 O. 285; 14 Ind. Dec, (x. B.) 188. 
(3) 20 M. 107; 7 M. L. J. 66; 7 1nd. Dec, (S. 8) 78, 
(4) 28 M. 224. 
8) Bind. Ok St au P R,1911; 203 P, L 
nd. Qas. 777; Re ; L, R. 1910 
105 P, W, B, Wil, ^ i i 
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the words " for money " were inserted after 
the word "decree." The object of the ex- 
emptionin s 3 (5) of the Punjab Pre.emp- 
tion Act, 1913, appears to be to exclude those 
sales which are not made voluntarily but 
by anorder ef the Court, as every person 
who chooses to buy the property has the 
opportunity of bidding for it in the Jatter 
case. Bearing this in mind, there seems to 
be no good reason why mortgaged property 
< which is sold in execution of a decree should 
not be exempt from the right of pre-emp- 
tion, f 

In the present instance the original de- 
cree was for a sum of Rs. 839-5-6. It was 
directed by the decree that the sum should 
be paid by a certain date and in default of 
payment the house mortgaged was to be 
Bold. It will thus appear that the decree 
was in reality for payment of a sum of 
money &nd could have been satisfied by 
payment on or before the specified date. 
There soems to be no good reason why the 
mere fact that the decree was to be satis- 
fied by sale of the mortgaged property in 
the event of failure of payment by the spe~ 
cified date, should change the character of 
the decree. 

Iam of opinion that the sale in the pre- 
gent instance falls within the scope of the ex- 
emption in B. 3 (5) of the Punjab Pre-emption 
Act. Iaccordingly accept the appeal and 
dismiss the plaintiff's suit with costs 
throughout. 

R.L. Appeal allowed. 


— 


MADRAS HIGH COURT. 
Srconp O1vIL APPEAL No. 1340 or 1924. 
January 6, 1928. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Jackson. 
ERANHIKAL TALAPPIL MOSSA 
KUTTY-—DszrENDANT No. 1—AÀPPELLANT 

versus ! 
KOZHIKOTE PUTHIA KOVILAKATH 
THEKKE KETHU TAVAZHIYIL 
SREEMANAVEDAN alias 
UNNI ANUJAN TAMPURAN 
— PraiNTIFF No. 2— RESPONDENT. * 
Transfer of Property Act (IV of 1882), s. 106— 
Oral lease—Agreement to surrender on demand— 
Notice to quit, whether essential to sue in eject- 


t. 
M Whero there is an express provision in a contract 
of tenancy that the tenant shall surrender on demand, 
‘no notice is necessary in order to enable the lands 
lord to sus in. ejectment, [p. 400, gol, 2.] 


ERANHIKAL TALAPPIL.MÓSBA KUTTY v. KoZHIKOTE PUTBlA. 


.year 1097, 
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Kelu v. Ammad Kully (4) and Mukat Singh v. Misra 
Paras Ram (5), followed. 

Deo Nandan Pershad v. Meghu Mahton (1), dis- 
tinguished. 

Becond-appeal against & deeree of the 
District Court, South Malabar, dated the 
4th August, 1924, in A.8. No 802 of 1923, 
preferred against that of the Court ofthe 
District Munsif, Parappanangadi, dated the 
29th September, 1923, and made in O. $, 
No. 223 of 1922: 


Mr. K. Kuttikrishna Menon, for the 
Appellant. 

Mr. D. A. Krishna Wariar, for the 
Respondent. 


JUDGMENT,-The contention of the 
appellant is that no notice was given to 
the appellant terminating thetenancy. It 
is contended forthe respondent that the 
terms ofthe tenancy were such that no 
notice to quit wasnecessary asa condition 
precedent for bringing a suit in ejectment, 
Two documents, Exs. II and IIT, have been 
filed in the case. They appear to be re- 
ceipts granted by the respondent to the 
appellant for rentfor the year M. E, 1097. 
But itis not quite clear whether the renti 
paid was for the whole of 1097. If the 
respondent had received rent for the whole 
of the year 1097, he was not entitled to 
bring a suit im ejectment before the close 
of the year. In order to dispose of the 
case satisfactorily, itis necessary that there 
should bea finding on the question whe- 
ther Exs. II and III were granted by the 
Kovilakam of2nd defendant (respondent) 
heiein, for the rent for the whole of the 
The District Judge will record 
a finding on the issueand submit the same 
within one month after the vacation. Both 
sides are allowed to adduce fresh evidence, 
seven days will be allowed for filing objec- 
tions. | 





[In compliance with the order contained 
in the above judgment, the District Judge 
of South Malabar submitted a finding that 
the rent of Rs. 75 paid under receipts Exs. 
II and 111 related to the period from Ist 
December, 1920, to 30th November, 1921 
and not to M. E. 1097.) . 


After receipt ofthe finding their Lord- 
ghips delivered the following 

JUDGMENT.--The finding of the 
learned District Judge is not seriously 
challenged by the appellant. We accept 
the finding that the rent of Rs. 75 paid 
under Ex6.1I and III relates to the perigd 
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lst December, 1920, to 30th November, 1921, 
and not to M. E. 1097. This finding 
is against the appellant. If it be in his 
favour the second appeal would have to be 
allowed. 

Mr. Kuttikrishna Menon raises a further 
contention that, as there had been no notice 


. to quit before the date of suit, the plaint- 


ifs cause of action to eject the defend- 
ant did not arise. His argument is that 
in every case of tenancy determination of 


the tenancy is the cause of action for a` 


guit in ejectment and in order to detér- 
mine the tenaucy there must be notice to 
that effect: and in this case there was no 
such noticeand, therefore, the sait is bad. 
Reliance is placed upon Deo Nandan Per- 
shad v. Meghu Mahton (1) for the position 
that a notice to quit is a condition pre- 
cedent for a .suit in ejectment, whatever 
may be the nature of the tenancy. In that 
case it was found that the defendant had 
been recognised as atenant. The question 
was whether ademand to give up posses- 
sion was necessary in order to enable the 
plaintiff to sue in ejectment. Mookerjee, 
J., observed at page 63*: 

“ When a person has acquired possession 
of the lands of another, which he continues 
to retain, and when the holding ia not for 
a fixed or determinate time, a manifesta 
tion of intention is required before the 
tenant can be called upon to surrender pos- 
session to the owner... aee uai 
A ‘refusal to surrender, or non-compliance 
with the demand, furnishes the gist of an 
action for the recovery of the land, and the 
MAN may then beregarded as a wrong- 

oer." 

It cannot besaid that in all cases the 
cause of action to sue in ejectment arises 
only when the tenant becomes a wrong-doer 
by reason of his staying on after notice to 
quit is given. Ifa tenant is a yearly tenant 
ora tenaat-at-will, no doubt notice to quit 
would be necessary; but if according to 
the terms of the lease the tenant is not 
entitled to notice it cannot be said that 
the cause of action does not arise till the 
period given in the notice to quit expires, 
Section 111 ofthe Transfer of Property Act 
enacts how and in what cases a lease of 
immoveable properties determines, and cl, 
(h) says " on the expiration of a notice to 
determine the lease, or to quit, or of inten- 


. tion to quit, the property leased, duly given 


(1) 34 0.97; 5 C, L, J. 181; 11 O. W. N. 225, 
*Page b k ETI 4 i 
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by one party to the other" and notice to 
quit isonly one of the modes in which a 
tenancy could be determined. 

In this case the lease’ was an oral lease 
and one of the conditions was that the land 
demised should be surrendered whenever 
required. The contention for the appel- 
lant is that even in such a case there must 
be a demand to give up possession and in 
the absence of ademand asuit in eject- 
ment would notlie. There is no authori- 
ty for such a proposition. The only autho- 
Yities to which our attention has been 
called by the appellant relate to cases of 
tenancies-at-will. Where a person is in 
possession of property during the pleasure 
of another as his tenant, it is but reasonable 
that the intention of the other to determine 
the tenancy should becommunicated to the 
person in possession in order to enable him 
to vacate the property. But in cases where 
the tenant undertakes to give up possession 
on demand, if it be granted that notice is 
necessary, it would be difficult for the Court 
to say what would be reasonable notice, 
for ifthe argument is pushed to its logical 
conclusion the demand could be made an 
hour before the suit is filed. The Court 
is noting positionin such cases to gay 
what would be a reasonable notice. Where 
no notice is contemplated by the contract, 
or where the terms of the lease do not 
provide for giving notice, it would ndt be 
right for the Court to hold that there ought 
to be a notice to quit before a suit is filed, 
In thecase of yearly tenancies and tena 
ancies-at-will, notice would be necessary 
if there is no term in the contract as ree 
gards the waiver of notice, In re Threlfall, 
Ex parte Queen's Benefit Buitding Society 
(2) does not help the appellant, 1n that 
case Ootton, L. J., observed at page 281*: 

"I know of no law or principle to pre: 
vent two persons agreeing that a yearly 
tenancy may be determined on whatever 
notice they like. There is freedom of cons 
tract in this respect. In one sense, indeed, 
there is atenancy atthe will ofthe lande 
lord į that is, he is enabled to put an end 
to a yearly tenancy ata very short notice, 
All that the passage cited from Coke 
meats, is, that if there is a demise with 
no term fixed between the parties except 
the will of the lessor, then it is implied by 
law to be also at the will of the tenant.” 

(2) (1881) 16 Ch, D. 274; 50 L.J, Oh. 318; 44 L. T, 
74; 29 W. R, 128. 


"Page of (1881) 16 Ob, Da] — 
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In India we are governed by the provi- 
sions of the Transfer of Property Act as 
regards notice in the case of leases coming 
within the ambit of the Act. The lease in 
this case is not an ordinary agricultural 
lease. The premises demised area param- 
ba, house and ost-houses with garden 
“around, and the tenant has to pay a certain 
amount for the occupation of the buildings 
and the usufruct of the trees. Under s. 
108 of the Transfer of Property Act in the 
case ofa lease ofimmoveable property for 
agricultural or manufacturing purposes, 1n 
-the absence of a contract or local law or 
usage to the contrary, the lease shall be 
deemed to be a lease from year to year and 
. in the case ofalease of immoveable pro- 
perty for othsr purposes the lease shall be 
. deemed to be a lease from month to month; 
in the former case a notice of six months 
expiring witha year of the tenancy is 
necessary and in the latter case, fifteen 
days’ notice expiring with the end of a 
‘month. Here the contract is that the ten- 
ant should surrender the property when- 
ever required and the provisions as to notice 
“in s. 106 cannot apply to it. The decision 
in Abdulla Rawutan v. Pakk:ri Mohomed 
.(8) was before the passing of the Transfer 
of Property Act. In that case Kernan and 
Muthuswami Ayyar, JJ, observed: 


“As tenants from year to year they can- 
nóf be turned out of possession without 
“being served with notice to quit, requiring 
them to quit and deliver possesion at the 
period of the year at which their tenancy 
-eommenced, which notice should be so 
-gerved a reasonable time before the period 
at which they are required to quit and 
deliver up possession. 

They further observed: MA 

“No custom has been alleged entitling a 
landlord in India to dispessess a tenant 
from year to year, from fasli to fasli with- 
out a previous notice to quit. ‘There is no 
-yeason why notice in this country should 
not be required as in England and Ireland. 

Section 106 only recognizes two kinds 
of tenancies, one yearly tenancy and other 
-monthly tenancy: There are cages which 
do not come within the ambit ofs. WG 
and they are governed by the terms of 
“the contract Or tenancy, and the present 
is one of them. 
oar. "Krishna Wariar relies upon Kelu v. 


- (8 2? M. 346; 3 Ind, dur, 160; 1 Ind, Dee, (8. 8,) 
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Ammad Kully (4) for his.position that no 
notice is required in this case to enable 
the plaintiff to sue in ejectment. In that 
ease the contention was raised that nó 
proper notice to quit was given, The 
Appellate Court found that the defendant 
was allowed to hold over and remain in 
possession after the expiration of the 
original term of the lease and that it was 
nos shown that notice was dispensed with, 
The District Judge observed: f 

“The fact that the lease contains a provi- 
sion that lst defendant shall surrender 
on demand does not, I think, deprive him 
of the rightto notice. As no proper notice 
to quit was given, plaintiff is not entitled 
to evict lst defendant." 

Munro and Sankaran Nair, JJ., disallow- 
ed the contention as regards notice and set 
aside the judgment of the District Judge, 

They observed:— 

"Seeing thatin Ex. A there is an ex 
press provision to surrender on demand, 
we think there is a contract to the con- 
trary within the meaning of gs. 108 ofthe 
Transfer of Property Act.” 

Thisis a direct authority for the position 
thet, when there is a contract that the 
tenant will surrender on demand, no notice 
is necessary in order to enable the land» 
lord to sueinejectment. In Mukat Singh v. 
Misra Paras Ram (5) it wasfound that the 
defendants had taken a lease of the house 
from plaintiffs on an agreement to pay a 
rent of one rupee per mensem. lt was 
contended that the suit was bad for want 
of notice. . i 

Kanhaiya Lal, J., observed: 

“Section 106 of the Transfer of Proper- 
ty Act does not require the sending ofsuch 
a notice where there is a contract or local 
law or usage to the contrary. The allega- 
tion in the plaint was that the defendants 
had agreed to vacate the house on demand. 
There is no allegation that any term was 
fixed for thetenancy; and in view of the 
evidence, which goes to show that the 
defendants had agreed to vacate the house 
when the plaintiffs wanted, -section 106 
cannot bemade applicable and the omis. 
sion to give the notice cannot be regarded 
as fatal to the present suit.” 

It is only in cases where there is no cons 
tract as to notice that the provisions of 
s, 106 would be applicable; but where there 


(4) 8 Ind: Cas. 362; (1910) M, W. N. 794; 9M, L, Ty - 


198. 
(5) 18 Ind, Oas, 108; A, I, R, 1024 All, 126, 
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is a contract asto giving notice or waiv- 
ing notice the parties are governed by the 
terms ofthe contract and the law enacted 
in s. 106 ofthe Transfer of Property Act 
cannot apply. In this case the finding of 
the lower Court is that one of the terms 
of the tenancy was that the Paramba 
“and Kuzhikkur Chamayams should be sur- 
rendered when requirsd,and that being so, 
no notice was necessary in order to enable 
the plaintiff to maintain a suit in eject- 
ment. 

The second appeal fails andis dismissed 
with costs. 


Y. N. Y. Appeal dismissed. 


LAHORE HIGH COURT. 
' FrnsT Crvin APPEAL No. 20598 or 1927. 
' January 23, 1928. 
Present ;—Mr. Justice Addison. 
HANU RAM AND aNoTaHER—DEFENDANTS— 
APPELLANTS 


versus 

Firm DHANNA SINGH-DIWAN SINGH— 
PLAINTIFF8— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. Il, 


paras. 12, 14 (a)—Arbitratcrs determining matter not - 


referred—Duty of Court—Partners—Compromise by 
some alone of several partners, validity of. 

If the Court: considers that the arbitrators have 
gone beyond the scope of their authority and 
determined a matter not referred to them, it should 
take action under para, 12 or para. 14 (a) of Sch, II, 
Givi! Procedure Code. [p. 402, col. 2.) 

It is always possible for two partners to com- 
promise their claims inter se though that compromise 
Siar necessarily bind the other partners. [p. 402, 
col. 1. 5 

First appeal from an order of the Senior 
Subordinate Judge, First Olass, Jhang, 
dated the 14th April, 1927. 

Messrs. Har Gopal and Mukand Lal Puri, 
for the Appellants. 

Mr. A. R. Kapur, for the Respondents. 

JUDGMEN'T.—On the 8th of Septem- 
ber, 1924, Diwan Singh, Hanu Ram and 
As&.Nand on behalf of their respective 
firms referred & dispute which they had in 
connection with the working of a factory 
to the arbitration of two persons. Diwan 
Singh‘in the name of his firm applied on 
the 28th of May, 1925, under para. 17, Sch. 
Il of the Civil Procedure Code, for 
the agreement to be filed in Oourt. This 
was submitted to by Hanu Ram and Asa 


au E 
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Nand: The agreement was accordingly 
filed in Court and the arbitrators requested 
to file their award. Oneof the arbitrators 
was removed and another put in his place 
at a later stage of the proceedings. Ulti- 
mately the arbitrators filed their award. 
Only the petitioner Diwan' Singh on behalf 
of his firm objected to it. All the objec- 
tions were overruled except the second. 
As regardsthe second objection the Sub- 
ordinate Judge, First Cless, held that the 
arbitrators had gone beyond the scope 
of the egreement in holding that Asa Nand 
was given up by Diwan Singh and that 
Diwan Singh had become liable to pay 
whatever was due on behalf of Asa Nand. 
For that reason he refused to pass judgment 
in accordance with the award and dismiss- 
ed the application. Against this decision 
the two others interested in the award have 
preferred this appeal. 

]t was not contended before me that the 


. decision of the Court below was wrong as 


regards any of the other objections. This 
means thatthe only point before me is 
whether the petition has been properly 
dismissed on the second objection. This 
objection was as follows:— 

“The proceedings of the Court, dated the 
]lth November, 1926, releasing Asa Nand 
were unauthorised. Therefore, in conseque 
ence ofthe absence of Asa Nand and the 
fact that he took no further part. in the 
case all the proceedings before the arbitras 
tors werevoid and unauthorised,” 

At this stage it is necessary to give & 
brief account of what happened before the 
arbitrators. 

Subsequent to the reference to the 
arbitrators Diwan Singh, who was the 
original petitioner and also the only objec- 
tor tothe award, put in an application to 
the Court on the 9th November, 1925, that 
he had settled with Asa Nand and had 
become responsible for him and that his 
name should bestruck off the list of defend- 
ants. He made a similar application before 
the arbitrators at the same time. The 
Court, however, passed no orders on these 
applications. On the Sth January, 1926, 
Hanu Ram also put in an application to the 
' Court that the plaintiff was not competent 
to give up Asa Nand. On this also the 
Court passed no order. Then on the 28th 
November, 1926, Diwan Singh made a 
similar statement before the arbitrators to 
the effect that he had settled with Asa Nand 
and he went on to say that whatever profit 
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and loss there was in the factory in favour 
of or against Asa Nand he had to get the 
profit and would stand the loss. On the 
same date Hanu Ram, who was not a party 
to the compromise between Diwan Singh 
and Asa Nand,, stated that he would be 
content with what was decreed to him 
against Diwan Singh only. Asa Nand also 
then stated that he had settled with Diwan 
Singh inthe above terms. After all this 
had happened on the same day Diwan 
Singh made a further statement that he had 
not given up Asa Nand, nor was he willing 
to do so, though he admitted that he had 
taken Rs. 2,950 from Asa Nand. He ex- 
plained, however, that this was done eim- 
ply toshow that there was a profit in the 
business and not a loss. This explanation 
is against the clear tenor of the receipt 
which is to the effect that he had taken 
that sum and would be responsible for 
whatever was duefrom Asa Nand, Accord- 


ingly the arbitrators framed an issue on the `’ 


point as follows :— 

"Whether the plaintiff, i. e., Diwan Singh, 
has not settled with Asa Nand and is 
Asa Nand now liable to give him account 
of that is due from him, and whether 

‘Diwan Singh can now make this objection 
when he has given up Asa Nand by his own 
application dated 9th November, 1925.” 

The arbitrators went into this question 
and held that Diwan Singh had given up 
Asa Nand and that he was responsible for 
whatever was dueto Hanu Ram from Asa 
Nand, They found that Rs. 4,183 were due 
to Hanu Ram from Asa Nand and Rs. 1,170 
from DiwanSingh to Hanu'Ram.In consequ- 
ence of their finding as tothe compromise 
between Diwan Singh and Asa Nand they 
held thatthe firm Dhanna Singh-Diwan 
Singh was liable to pay Rs. 5,353 to Hanu 
Ram and that a decree for that amount 
should be passed against Diwan Singh in 
Hanu Ram’s favour. 

On the above facts it seems to me that 
the arbitrators acted within the scope of 


their authority, Itis always possible for 


two partners to compromise their claims 
inter se though that compromiee would not 
necessarily bind the other partners, 
tbird partner in this. case, namely, Hanu 
Ram, stated on the 18th of November, . 1926, 
that he had no objection to a decree being 
given in his favour against Diwan Singh 
if Asa Nand was found to owe him anything 
so that he accepted the arrangement. In 
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valid compromise between'Diwan Singh 
and Asa Nand which was accepted by Hanu 
Ram and the arbitrators had elearly power 
to give theaward in the form they did. | 

'The above is sufficient to dipose of this 
appeal,but I must also refer to the argu- 
ment on behalf of the appellant to the 
effect that objection No. 2 did not relate 
to the question that the arbitrators had 
gone beyond the scope of their authority 
and that it was, therefore, incompetent for 
the Oourt to allow this question to be 
raised. I think that this contention is 
sound. Objection No. 2 relates to the pro- 
ceedings of the Court dated the llth of 
November: releasing Asa Nand and states 
that they were bilaikhtiar. Now the Court 
did not release Asa Nand. It passed no 
orders on the application but left the 
matter to be dealt with by the arbitrators. 
The second part .of objection 2 is to the 
effect that in consequence of the action of 
the Court Asa Nand did not attend and 
all the proceedings before the arbitrators 
were void and bila ikhtiar. Asa Nand, how- 
ever, did attend the proceedings, It seems 
tome clear, therefore, that objection 2 
does not relate to the fact that the arbitra- 
tors went beyond the scope of their juris- 
diction and no new objection to the award 
could be putin after the ten days fixed by 
law. Forthis reason also this appeal must be 
accepted. 

In any case, if the Court considered that 
the arbitrators went beyond the scope of 
their authority and determined a matter 
not referred to arbitration it was its duty 
(see Maulla’s Civil Procedure Code, 
page 1104,8th Edition) to take action under 
para, 12 or para. 14 (a) of Sch. II of the 
Civil Procedure Code. It had'the award 
before it which showed that Asa Nand 
owed Hanu Ram so much and Diwan Singh 
so much. Ifiteonsidered that the matter 
of the compromise to the effect that Diwan 
Singh would be liable for Asa Nand be- 
cause he had received Rs. 2,950 from Asa 
Nand, could be separated from the rest of 
the award without remitting theaward tothe 
arbitrators, it should bave taken action under 
cl. 12 (a) above referred to and given Hanu 
Ram a decree against the two persons to 
the extent of the amounts found due by 
them. If, however, it thought that the 
award should go baek to the arbitrators 
because this portion could not be separated 
from the rest of the award by reason of the 


these cireumetances there was obviously a fact that Diwan Singh bad, accepted 
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Rs. 2,950 from “Asa Nand it could have 
sent the award back to the arbitrators for 
their re-consideration under para. 14 (a) of 
Sch. II. There was no reason to refuse 
at that stage to file the award in Court. 

For the reasons given in the first .part 
of this judgment I accept this appeal with 
costs throughout and order the award to be 
fled in Oourt under para. 21 of Sch. II, 
Oivil Procedure Code. I also pronounce 
judgment in accordance with the award 
and direct that upon the judgment go pro- 
nounced a decree shall follow. 

R, L. Appeal allowed, 


MADRAS HIGH COURT. 
SzooNDp Orvin APPEAL No. 57 oF 1925, 
October 12, 1927. 
Present:—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Jackson. 
ANANTHA BHATTA —PLAINTIPK— 
APPELLANT 


versus 
BHANDARY KRISHNAYYA SHAN- 
BHAGA AND OTAER9S —DEPFRNDANTS— 
RESPONDENTS, 
Transfer of Property Act (IV of 1882), s. 8 (e).— 
Grantof annuity charged on immoveable property, 
rights under, whether assignable—Construction. 
The terms of a document were as follows: “The 
three manigas of belatage rice which are being 
‘given annually to Kudapore Puth Bhatta shall be 
paid by the three sharers at the rate of one maniga 
of belatage rice each on the responsibility of the 
share of each in Muli No. 71 of Kundapore Kasba": 
Held, (1) that the grant was really in the nature of 
an annuity and the delivery of rice was constituted by 
the document a charge on the property; 
(2) that the rights under the grant were, therefore, 
legally assignable, : 
Second appeal against the deeree of the 
Court of the Subordinate Judge, South 
Kanare, in A, S. No,.75 of 1924 (A, 8, 
No. 214 of 1923 on the file of the District 
Court) preferred against that of the 
Court of the District Munsif, Kundapore, 
in O. S, No. 182 of 1922, 
Mr. K. Sundara Rao, for the Appellant, 
Mr. K. P. Sarvothama Rao,torthe Respond- 
ents. . 
. dUDGMEN'T.—The plaintiff who is 

the appellant in this second appeal in- 
stituted the suit for the purpose of re- 
covering an annuity of 3 muras of rice on 
the ground that he is the assignee of such 
right from one Puthu Bhatta in whoge favour 
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such a right was created in Ex. I inthis 
case. The clause in Ex. I relating to it is 
in these terms: “The three manigas of 
belatage rice which are being given annual- 
ly to Kudapore Puth Bhatta shall be paid 
by the three sharers at the rate of one 
maniga of belatage nice each on theres- 
ponsibility of the share of each in Muli 
No. 71 of Kundapore Kasba." In the Court 
of the District Munsif a decree was passed 
in favour of the plaintiff but this was re- 
versed by the learned Subordinate Judge 
in the lower Appellate Court on the simple 
ground in his view that the grant was a 
personal grant and not in the nature of 
remuneration attached to an office and as 
such inalienable under s. Gof the Transfer 
of Property Act. Exhibit 1 does not refer to 
any office and does not impose the per- 
formance of any service whatsoever and 
there seems to be no reason at all for the 
supposition made by the learned Subordi- 
nate Judge that there was such a thing 
as office and that this was remuneration 
attached to such office, If the grant, 
however, had been for the purpose of per- 
formance of personal service in future no 
doubt sucha question might have arisen 
but clearly the grant which is in writing is 
not in thoseterms. It is a grant simpli. 
citer. The learned Subordinate Jude speaks 
of some motive of the defendants in 
making the grant. That is not to be 
found even in the grant itself and we 
fail to see what the motive has really to 
do with the grant or the terms of it, The 
delivery of this rice is constituted by the 
document a charge on the property. It ig 
really in the nature of a grantof annuity, 
We must, therefore, differ from the con~ 
clusion arrived at by the learned Gub- 
ordinate Judge in the Court below and 
hold that the grant in this case is not an 
inalienable one as wasfound by him and 
there is also no question of any personal 
services, Therefore, the only ground on 
which the lower Appellate Oourt dispos- 
ed of the case fails. It is pointed out 
by the learned Vakil for the respondents 
that other questions have been raised by 
the defendants which have not been con- 
sidered or decided by the lower Appellate 
Court, We, therefore, reverse the decision 
of the lowerAppellate Court and remand 
the case for disposal on the other questiona 
arising in the case, Costs of this second 
appeal will abide and follow the result. 
VN. V, Decree reversed, 
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CALOUTTA HIGH COURT, 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
No. 54 or 1927. 

. July 18, 1927, 

Present: —Sir.-George Claus Rankin, KT., 
Chief Justice, and Mr. Justice Mitter, 
MUTHIAR'OHETTIAR--A»?PELLANT 
versus 
OHIDAMBARAN OHETTY 

| AND OTHERS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. 1, Art. 1&j— 
Original Side decree—Limitation jor — execution— 
*Revivor', what constitutes, 

To constitute a revivor ofa decree for the purposes 
of Art. 183 of Sch. I to the Limitation Act there 
must be expressly or by implication a determination 
that the decree is still capable of execution and the 
"ER is entitled to enforce it, [p. 407, col. 
1, 
Where one of the defendants against whom a 
decree was sought to be executed applied to set 
aside the decree on the ground that he was not a 
partner of the firm against whom the decree was 
passed, and the Court decided that he was a partner 
and as such liable under the decree: 

Held, that the decision that the defendant was a 
partner and liable under the decree did not operate 
as arevivor, and did not, consequently, give a fresh 
"od limitation for execution of the decree. [p, 407, 
col, ó, 4 

Appeal from a judgment of Justice Sir 
Charu Ohunder Ghose, Kr. 

Mr. B. L. Mitter, Advocate-General, (with 
him Messrs. S.C. Chaudhuri and R. N. 
Sircar), for the Appellant. 

Mr. S. N. Banerji (with him Messrs. S. 
M. Bose and I. P. Mukerji), for the Re- 


spondents. 
JUDGMENT. 

Rankin, C. J.—The sole question 
upon this appeal is whether execution of an 
ax parte decree passed by this Court on the 
Original Side, on the 18th March, 1912, is 
barred by Art. 183 of the First Schedule to 
the Limitation Act, 1908. The period of 
limitation is twelve years and, when the 
decree hasbeen “revived”, the twelve years 
have to be computed from the date of 
revivor. The present application for execu- 
tion was made on the 3rd September, 1926. 
and it was not contended by the learned 
Advocate-General before us, though it is 
suggested in the memorandum of appeal, 
that the application of that date can be 
regarded as a mere renewal of an earlier 
application, Taking this, as the relevant 
date, the appellant contends that the 
decree wasrevived by an order, dated the 
29th May, 1924, so far as the original 
judgment-debtor Subramania Chetty is 
concerned, 

The relevant facte, when disentangled, 
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are really these. On the 24st March, 1923, 
an applieation for execution was made by 
the present appellant, as assignee of the 
decree. Whether this was validly or 
invalidly served upon Subiamania does not 
matter, for, on the 2let May, 1923, he 
appeared through his Solieitor and obtain- 
ed adjournments. It appears that he 
did not file any affidavit or give any 
written statement of any objections, 
such as are contemplated by r, 16 of O. 
XX1, but that the Solicitor obtained the 
adjournments, on mentioning that he 
wanted to move to set aside the decree and 
have the execution stayed. On the 18th 
June, 1923, he obtained a Rule, on motion, 
calling upon the appellant to show cause 
why the decree should not be set aside 
and execution stayed. On 17th August, 
1923, it was ordered that an issue be tried 
as to whether Subramania was a partner 
in the defendant firm and that “all further 
proceedings in execution of the decree 
should be stayed until the trial of the said 
issue." Apparently, the validity of the 
decree depended on {this issue, which was 
determined against him by an order of Mr. 
Justice Thornhill, dated the 29th May, 1924. 
Twelve years had meanwhile expired, on 
the 17th March, 1924, since the date of the 
decreeand it is this order of the 29th May, 
1924, that is said to operate as a "'revivor". 
The terms of the order merely declare that 
Subramania is a partner of the firm in 
question and that his application to set 
aside the decree is dismissed. As the 
interim stay granted on -the 17th August 
was expressed to be “until the trial of the 
said issue’ itcame to an end of itself and 
without further order. 

What followed has no bearing upon the 
present question, but to make the matter 
clear it may be mentioned that on the 9th 
April, 1925, the appellant applied for 
renewal of his application of 21st March, 
1923, and fresh notices were ordered. The 
judgment-debtors were not properly served 
and did not appear. In their absence, the 
appellant, on the 18th May, 1925, obtained 
an order, giving him leave to execute the 
decree which order was afterwards set 
aside. 

It is contended for the appellant that the 
order of the 29th May, 1924, was, by impli- 
cation, a determination that the decree was 
still capable of execution and that the 
deeree-holder was entitled to enforce it, 
Reliance is placed on Kamini Debi y, Aghorg 
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Nath Mukerjee (1). That was a case of an 
application to execute a decree, and the 
judgment-debtors before the Oourt were 
obliged to put forward all their objections. 
They put forward and pressed one only—a 
plea of limitation. This plea was over- 
ruled, but no actual order, e. g.,of attach- 
ment wasmade. Itwas held that the Court 
had impliedly decided that the decree- 
holder was entitled to have execution. 
The facts of the present case are differ- 
ent in an essential point. There is no 
evidence that Subramania had ever stated 
his objections, if any, under r. 16 of O. XXI. 
He took a prior point and obtained ad- 
journments to litigate it—not under the 
summons or in Ohambers, but by a Rule 
and issue tried in Court. Itis notshown 
that he, at any time, disclaimed all other 
defences to the summons or that he was 
required to state his defences before being 
given anadjournment. The learned Judge, 
who tried theissue, wasin no way hearing 
the summons. 'He was under no obligation to 
know and, in all probability, neither knew 
nor eared—what answer to the sammons 
Subramania might have. He had to de- 
cide whether the decree had ever been a 
good decree. If it was, then the Judge in 
Chambers could proceed to decide the 
execution matter inthe ordinary way. It 
is said that, in the cireumstances of this 
case, it is clear that Subramania could have 
no defence of paymentand no defence of 
limitation and that the order of the 29th 
May, 1924, really concludedthe matter and 
was, therefore, a decision by implication 
that the appellant was entitled to enforce 
the deeree. This was the main argument 
of the learned Advocate-General, but I 
think it is an illegitimate extension of the 
principle applied in Kamini Debi's case (t). 
The decision in that case proceeded on the 
objections which the judgment-debtor in 
fact took in the execution case, and on the 
fact that the question before the Oourt was 
whether the decree could be executed. The 
judgment-debtor took only one defence and 
that was overruled. The decision as to 
revivor did not proceed upon a considera- 
tion of the defences which the judgmént- 
debtor had—in the sense of good defences. 
The judgment-debtor had been called upon 
for his whole defence and he had failed to 
establish any. I see no proof that this was 
what happened in the present case. We 


(1) 4Ind, Oas, 402; 140, W, N. 357; 11 O. LJ 
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aro dealing with an order made by Mr’ 
Justice Thornhill, when the execution 
matter was not before him for decision. 
Its implication cannot, for this purpose, be 
carried beyond what was involved in the 
issue framed on the 17th August. 1923, 
and the Rule of the J3th ‘June, 1923. It 
seems clear enough that if the application 
of the 21st March, 1923, had been properly 
restored, Subramania would have had the 
right to contest it by stating what defences, 
if any, he had. All that had been found 
against him was that the decree when 
passed was & good decree. One defence 
was gone—a defence that he could not take 
upon the summons. Any that he could 
take upon the summons were open to him. 
Whether it be truecr not that there can 
be no revivor without an order for execution 
as the learned Judge has said, I think that 


. no revivor has been shown inthis case. I 


think the appeal should be dismissed with 
costs. 

Mitter, Ja—This is an appeal from a 
judgment ofmy learned brother, Mr, Justice 
O. O. Ghose, dated the 14th of April, 1927, 
dismissing an application of the appellant 
for execution, on the ground that the said 
application is barred by the Statute of 
Limitation. 

The facts which are material for the pur- 
poses of thia appeal may be briefly stated ag 
follows:— 

On the 18th of March, 1912, a *decree 
was passed by the High Court in its 


Original Jurisdiction for ' a certain 
sum of money in favour of Sugan 
Chand Daga and Ohampalal Binani 


(plaintiffs) and against a firm whose pro- 
prietors were Kanappa Chetty, Subramania 
Chetty and Ramanandan Ohetty (defend- 
ants). The said three Ohettys were mem- 
bers of a joint Mitakshara family and were 
carrying on business in ¢éo-partnership 
under the name and style of Shuna Vena 
Kanappa Chetty at No. 67, Canning Street, 
in the town of Calcutta. No appeal was 
preferred from the said decree, nor was 
any adjustment ofthe matter in dispute 
made subsequent to the said decree, nor 
was any writissued before or after adjust- 
‘ment. Sugan Ohand Daga died after decree 
aud Kader Nath Daga, the only son, heir 
and legal representative of the said Sugan 
Chand Daga, and Champalal Binani assign- 
ed in favour of Muthiar Chettiar, the 
appellant before us, their right, title and 
interest under the decree, by an inden- 
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ture of assignment, dated the 8th of Nov- 
ember, 1922. On the 29th of November, 
1922, the appellant, as such assignee, ap- 
plied to the High Court for leave to 
execute the said decree and a notice 
under O. XXI of the Civil Procedure 
Code was direéted „to the original de- 
cree-holders and the defendants. Before 
the said application was made, Kanappa 
Chetty, one of the judgment-debtors, had 
died, leaving behind Chidambaran Chetty 
as his only son, heir and legal repre- 
sentative. The notice, which was issued : 
on Kanappa Chetty, in ignorance of his 
death, consequently became infruetuous. 
On the 21st of March, 1923, the appel- 
lant made another application for leave 

. to execute the said decree against Sub- 
ramania Ohetty and Ramanandan Chetty 
and Chidambaran Ohetty and applied for 
an order that the certified copy of the 
decree be transmitted to the Court of 
the Sub-Judge of Shivaganga in Ramnad 
in the Madras Presidency for execution. 
Notice was issued upon the assignors of 
the decree and also upon the Chettys 
to show cause why the deeree should not’ 
be executed by the said transferee against 
the three Chettys. On the 21st of May, 
1923, Subramania appeared through his 
Solicitor and got the application of the 
appellant adjourned tillthe 23rd of May, 
1923, when again the said Subramania 
appliel for a further adjournment on 
the ground that he wanted to have the 
decree set aside and the execution thereof 
stayed. On the 13th June, 1923, Subra- 
mania applied to the High Oourt to set 
aside the decree of the 18th March, 1912, 
and for stay of the execution of the said 
decree on the ground that he was never 
a partner in the defendants’ firm and that 
the writ of summons in the suit was 
not at all served on him. A rule was 
issued by the High Court upon the as- 
signors of the said decree and on the 
present appellant to show cause why the 
said decree should not be set aside and 
the execution thereof stayed. The Rule 
came on for hearing on the 17th of August, 
1923, and it was ordered that the suit 
be placed on the list of motions for the’ 
trial of the issue as to whether the de- 
fendant Subramania Chetty was a partner 
of the firm of Shuna Vena Kanappa Chetty 
at tbe time of the institution of the suit 
in which the ex parte decree, dated the 
18th of March, 1912, aforesaid was passed 
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and it was further ordered that all further 
proceedings in execution of the said decree 
be stayed until the- trial of the eaid 
issue. 

On the 29th of May, 1924, Mr. Justice 
Thornhill tried the issue and held that 
Subramania was a partner of the defend- 
ants’ firm at the time of the institution 
of the suit, viz, the 9th January, 1912, 
and that he was unable to show that his 
interest in that business subsequently 
ceased. Mr. Justice Thornhill observed:— 

“The result is that the application by 
Subramania Ohetty to set aside the decree 
is dismissed with costs including costs of 
commission and the costs of the trial of 
issue as of a hearing." 

On the 9th of April, 1925, a second 
application for execution was made and 
the notice under O. XXI, r. 16, of the Civil 
Procedure Code was issued and the house of 
the defendant  Subramania Chetty at 
Senalkundi (Madras) was attached, The 
attachment was raised by an order, dated 
the 13th of January, 1926. The appellant 
preferred an appeal against the said order 
which was dismissed on the 20th of 
August, 1926. On the 3rd of September, 1926, 
the present application for execution was 
madeand the defendant Subramania put in 
an affidavit in opposition in which he stated 
amongst other things that the application 
for execution of the decree was barred by 
the Law of Limitation and that the applica- 
tion should be dismissed with costs. The 
application was heard by Mr. Justice O, O. 
Ghose, with the result that the- learned 
Judge gave effect to the plea of limitation 
raised by Subramania and dismissed the 
application with costs. 

Against that decision, the present appeal 
has been preferred by Muthiar Chettiar, 
the assignee of the original decree-holder, 
and it is contended by the learned Advocate- 
General, who appeared on his behalt that 
the decision of the learned Judge is wrong, 
inasmuch as he should have held that the 
decision of Mr. Justice Thornhill, dated 
the 24th of May, 1924, operated as a revivor 
within the meaning of Art. 183 of the First 
Schedule of the Limitation Act. It is 
contended that the said order by implica- 
tion decided that the deeree of the 18th of 
March, 1912, was still capable of execution 
and itis said that Mr. Justice Thornhill, 
when he held in May that the application 
by Subramania Ohetty to set aside the 
decree should be dismissed, laid down in. 
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effect that the decree was still capable of 
execution. On the other hand, it is contend- 
ed by Mr. S. N. Banerjee for the respondent 
that in order to constitute a revivor there 
must be an adjudication on an application 
for execution by the decree-holder that 
the decree is capable of execution and 
reliance has been placed on several deci- 
sions of this Court. In particular reference 
has been made to Ashootosh Dutt v. Doorga 
Churn Chatterjee (2), Kamini Debi v. Aghore 
Nath Mukherji (1), Chutterput Singh v. Sait 
Soomari Mal(83) and Amulya Ratan Baner- 
jee v. Banku Behari Chatterjee (4). 

It is not necessary to decidefor the pur- 
poses ofthe present appeal whether, in 
order to constitute arevivor, an order must 
be made on an application for execution 
by the decree-holder. For I think that in the 
present case, the order of Mr. Justice 
Thornhill can in no sense be regarded as a 
determination by implication that the 
decree was capable of execution and that 
the decree-holder had a right to execute 
the decree, The question as to whether 
the decree-holder or the assignees had a 
right to execute the decree was not present 
to the mindof Mr. Justice Thornhill and 
it is conceded by the learned Advocate- 
General that no question of the right of 
decree-holder to execute the decree by 
reason of lapse of time was raised 
before Mr, Justiee Thornhill, nor could it 
bs so raised, for, having regard to the order 
staying execution of the decree, the execu- 
tion would not be barred on that date, as 


under s. 15 of the Limitation Act the decree- 


holder would be entitled to get à deduction 
of the time between the l7th August, 1923, 
and 29th May, 1924, in computing the 
period of limitation. The true rule in 
cases of this kind has been laid down in 
the ease of Kamini Debi v. Aghore Nath 
Mukerji (1) where it is observed that the 
essence of the matteris that to constitute 
a revivor of a decree, there must be ex- 
pressly or by implication a determination 
that a decree is still capable of execution 
and the decree-holder is entitled to en- 
force it. An order forexecution operates 
as a revivor because it necessarily 
implies such a determination. No question of 


(2) 60. 504 at p. 509; 80. L. J. 25; 3 Ind, Dee, ` 


(N. 8.) 328, 
(3) 38 Ind, Cas, 602; 43 C. 903; 20 O. W, N. 889; 23 
O. L. J. 645. 
(4) 87 Ind, Cas, 61; 41 G. L.J, 159; A, I. R. 1925 
Qai, 668, 
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execution was before Mr. Justice Thornhill. 
He was only trying the issueas to whether 
Subramania was a partner in the firm 
of the defendants and as such liable 
under the decree against the firm. No 
‘question of right to execute the decree 
was before the learned Judge. One of 
the defendants applies to set aside the 
decree on the ground that he was not 
a partner of the firm against whom the 
decree has been made and the learned 
Judge’s decision was confined to the 
single question as to whether he was a 
partner or not. Such an order cannot 
be regarded as an order determining 
the question whether ths decree-holder 
has a subsisting right to execute the 
decree. Such anorder does not fall within 
the definition of "revivor," which as Mr. 
Justice Woodroffe pointed out in Chut- 
terput Singh v. Sait Soomari Mal (3) means 
a decision holding that the decree was 
still capable of execution. The decree, 
in the presentcase, being dated the 18th 
March, 1912, and the application for exe- 
cution haying been made on the 3rd 
September, 1926, beyond twelve years of 
the decree, the decree-holder has lost hig 
right to have execution. 

In this view, I agree with my Lord 
the aly Justice in dismissing the ap- 

eal. 
Phe conclusion I have arrived at in 
this case is one that I somewhat regret, 
but I feel constrained to arrivè at it. 
It is not a cass in which there are, on 
the part of the respondent, Subramania, 
any merits which could predispose one to 
atrive at a conclusion in his favour. 

A. N.A, Appeal dismissed. 


——— s 


ALLAHABAD HIGH COURT. 
Fresr CIVIL Apezan No. 59 or 1926. 
May 29, 1928. 

Present;— Mr. Justice Sulaiman, Acting 
Chief Justice, and Mr. Justice Banerji. 
PUTTU SINGH AN» oTHERS—DRFENDANTS 
—APPELLANTS 
versus 
Kunwar BALDEO SINGH—PrLiINTIFF 
AND Kunwar LAOHMAN SINGH ann 
OTHEES— DEFENDANTS— RESPONDENTS. 
Pre-emption—-Vendee’s right to profits till pre. 
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Émpiion money is paid~—Pre-emptor, whether entitled 
Yo credit for interest on prior morigage-debt due to 
vendee. s 

A pre-emptor is not entitled to claim credit for 
profits realised by the vendee prior to the date of 
the payment of the pre-emption money by himself. 


A certain amount was reserved ina sale, for pay- 
ment of a previous Mortgage-debt due to the vendee. 
A successful pre-emptor of the sale claimed credit 
against the vendee forthe amount of interest on the 
mortgage-debt from the date of the execution of the 
sale-deed till the date fixed for payment : 

Heid, that he was not entitled to get credit for this 
sum, 


First appeal from a decree of the Addi- 
tional Subordinate Judge, Mainpuri, dated 
the 3rd of November, 1925. 

Messrs. Mahmudullah and A. M. Khwaja, 
for the Appellants. 

Mr. Hazari Lal Kapoor, for the Respond- 
ent. 


.-JUDGMENT,-This is a defendants’ 
appeal arisingout of asuit for pre-emp- 
tion. The plaintiff has filed cross-objections 
as regards costs. There is only one point 
that arises in this case, namely, whether 
the Court below was justified in deduct- 
ing from the famount of the pre-emption 
money interest on a sum which was left in 
the hands of the appellants for payment of 
a prior mortgage. It appears that on the 
5th December, 1923, there was a mortgage 
executed by the vendors in favour of the 
appellants and others. Subsequently on 
the 16th February, 1924, the sale-deed in 
question was executed by the mortgagors 
in favour of the defendants and other people 
for a sum of Rs. 9,500. The deed con- 
tained a specification that the present 
appellants would acquire only one-fourth 
of the property transferred. Rupees. 1,680-15 
which represented half the amount due on 
the mortgage of 1922, were left in the hands 
of the present appellants for discharge of 
the previous mortgage. As they themselves 
were the mortgagees, and admittedly this 
amount was due to them under the mort- 
gage, there wasa discharge to that extent 
automatically. The plaintiff filed the suit 
nearly a year afterthe sale-deed and the 
Court below.has ordered that they should 
get credit forthe amount of interest to 
the extent of Rs. 251-1-6 at the rate of 
10 annas per cent. per mensem with six 
monthly rests irom the date of the execu- 
tion of the  saledeed till the -date 
fixed for payment inthe decree "by way 
of damages for the profits realised by the 
defendants.” 
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In our opinion the plaintiff cannot claim 
credit for profits prior to the date of the 
payment of the pre-emption money by 
himself. The defendants were entitled to 
appropriate the profits till the plaintiff 
became entitled by deposit of the pre-emp- 
tion money to be substituted in theirplace. 
The amount which went to discharge the 
previous mortgage must, therefore, be paid 
by the plaintiff without any deduction of 
interest on it for the subsequent period. 
The appeal must accordingly be allowed. 

As regards the eross-objections the Court 
below ordered thatthe defendants Nos, 6—10 
against whom fhe claim was dismissed 
should bear their own costs and the plaint- 
iff should have his proportionate costs, 
This wasa proper order and we do not 
find that there is any mistake in calculation. 
The result, therefore, is that the cross- 
objections are dismissed with costs and 
the appeal is allowed with costs. The 
defendants-appellants will get their costs 
from the plaintiff who will bear his own 
costs in both the appeal and the cross-objec- 
tions. 

Inasmuch as the plaintiff has in execution 
of the decree taken possession of the pro- 
perty he must pay interest on the sum of 
Rs, 251-1-6 at six per cent, per annum 
simple interest from the date ofhis taking 
over possession of the property till pay- 
ment. Asthe amount has now increased 
we extend the time for payment till the 
81st July next. 

Ifthe amount is not paid within the time 
fixed the suit shall stand dismissed with 
costs throughout. 


A N.A. Appeal allowed, 


MADRAS HIGH COURT. 
SECOND Civin Appear No. 1341 or 1924, 
July 20, 1927. 

Present:—Mr. Justice Srinivasa Ayyangar 
and Mr, Justice Reilly. 

* K. V. DESIKACHARIAR—DEBEFENDANT 
— APPELLANT 


versus 
OHINNAMMAL —PraINTITF—RESPONDENT, 
Second appeal—Question whether execution of docu- 
ment was on account of natural love and affection 
whether of fact or law. . i 
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Ths question whether or not a document was 
executed on account of natural love and affection is 
not a question of law but one of fact in which the 
High Court will not interfere in second appeal. 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in A. 8. No. 152 of 1923 (A. 
S. No. 1236 of 1922 of the District Court, 
Tiunevelly) preferred against 
the Court of the District Munsif, Tinne- 
volly, in O. S. No. 335 of 1920. 

Mr. K. Rajah Ayyar, for the Appellant. 

Mr. K. k. Rangaswami Ayyengar, for the 
Respondent, 

JUDGMENT. 

Srinivasa Ayyangar, J.—At first 
I was inclined to consider that there might 
be some point in what was sought to be 
made out by Mr. Rajab Ayyar, the learn- 
ed Vakil for the appellant. The whole 
contention before us with regard to the 
maintenance document on which the suit 
is based was that, it being conceded that 
there was no consideration for the docu- 
ment, the finding by both the lower Courts 
that the document was made and given 
on account of natural love and affection 
cannot be sustained. This is a question 
of fact. The Court of first instance has 
gone into the matter fully and given 
reasons for the conclusion arrived at It 
is, no doubt, true that the learned Sub- 
ordinata Judge has not gone into the 
matter so fully. Very probably he thought, 
the matter having been clearly set out 
in the judgment of the District Munsif it 
was not necessary to go over the whole 
ground again, more especially as he agreed 
entirely with the District Munsif. Mr. 
Rajah Ayyar argued that the finding with 
regard to natural love and affection was 
a finding not with reference to fact but 
as though it was& finding on a question 
of law. I do not think in the circum- 
stances of this case it can be said that 
the finding can be regarded as raising 
any question of law. The question of 
fact is on what aceount this document 
was executed. by the defendant and the 
auswer by both the lower Courts is that 
it was on account of natural love and 
affection and we are glad to say that we 
entirely agree with the finding, because, 
if it was not natural love and affection, 
the defendant must be in & position to 
give some different account of the docu- 
ment which could be ascepted. He does 
not do so. -His case with regard to hig 
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having been in a weak state of mind or 
having been induced by undue influence 
to execute the document has not been 
pressed before us. lf so, it naturally fol- 
lows that the situation psychologically at 
the -time when executed was such that 
he was in a pliable site of mind. that 
he was touched at heart by the dificul- 
ties, the wretchedness perhaps of the 
widow maintaining two daughters in a far 
off place and thereupon persuaded him- 
self to execute the deed which, I dare say, 
he began to regret in cooler momenta. 
We are satisfied not only that there ig 


` no question of law but even on the ques- 


tion of fact that both the lower Courts 
are right. The second ‘appeal fails and 
is dismissed with costs. 

Reilly, J.—I agree. 


Y. N. Y. Appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS Firgr Orvrrz, APPHaL No. 1032 
or 1927. 

January 16. 1998. 
Present:—Mr. Justice Harrison. 
KHOTA RAM AND oTEERS—PLAINTIFFO 
—APPELLANTS 
VeTSWUS 
NANNU RAM-KHANNU RAM 
AND OTHERS— DrFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. TI 
paras. 18, 20—Suit by party to agreement to refer to 
arbitration —Award. gwen orally but not reduced to 
writing—Stay of suit, competency of—Award, proper 
procedure for dealing with. j , 

Ina suit by ,8 party toàn agreement to refer to 
arbitration it is not competent to the other party to 
apply for stay of suit under para. 18, Sch. IT, Civil 
Procedure Code, when the arbitrator to whom the 
matter was referred for arbitration has given his 
award orally but has not reduced it to writing for 
want of proper stamp because the arbitrator has 
performed his duties and has become functus officio 
except for the merely clerical duty of transcribing 
M iei s paper. The dus course to be follow- 
ed in such a'case is to apply within time under 
para. 20, Sch. II, Civil Procedure Code, t 
award made the rule of the Court. B TOE 

Miscellaneous first appeal from an order 
of the District Judge, Dera Ghazi Khan, 
dated the 11th January, 1997. 

Mr. Mehr Chand Mahajan, for the Ap- 
pellauta. 

Lala Badri Das, R. B., 


and Mr, j 
Chand, for the Respondents cent 


dl) 
JUDGMENT.—The facts of this case 


ate that the parties who admittedly have 
been partners in business, referred various 
questions to the arbitration of Mukhi 
Narain Das on 19th January, 1925. In 
June. 1925, he *pronounced his award orally 
and intimated to the plaintifs that .he 
would reduce the terms to writing when 
they brought him the necessary stamped 
paper On llith May, 1926, the plaintiffs 
instituted the present suit for rendition 
of accounts They disclosed in the plaint 
that an arbitrator had been appointed 
but stated that he had refused to act, 
and were met with a plea that the arbi- 
trator had acted and had held all neces- 
sary enquiries but had not given his 
award. The Courtframed the issue:—''Did 
Narain Das refuse to work as an arbi- 
trator and can the suit proceed ?” 
Evidence was led by both sides and 
the decision given by the Court, which 
is not called in question. was that Mukhi 
Narain did act, that he did give his 


award verbally and was going to reduce: 


the terms to writing but did not do so 
as the plaintiffs did not supply the neces- 
sary stamp; in other words, both sides 
have misrepresented facts, or as the de- 
fendants put up, they diselosed only such 
facts as suited them and suppressed the 
remainder with the result that a wholly 
false conclusion was naturally deduced 
from the portion they had disclosed. Any- 
how, the arbitrator did act and gave an 
award. On these findings thetrial Court 
has purroried to act on Sch. JI, para. 
18 and has stayed proceedings holding 
that there was no sufficient reason for 
not giving effect to the parties’ agreement 
to have their differences determined by 
means of arbitration. 

On appeal it is urged that para. 20 
governs the facts disclosed and that para. 
18 has no applicability, inasmuch as the 
arbitrator had performed his duties and 
was functus officio except for the merely 
clerical duty of transcribing his award 
on paper and reliance is placed on Ban- 
nerjis Law of Arbitration, page 234. I 
think this contention is clearly sound 
and any person, who wisbed to take 
action under para. 20, presuming always 
that action could be taken though the 
terms were not reduced to writing, could 
only do so within six months. Paragraph 18 
< did not apply and the proper order, in 
my opinion, was thatthe suit must pro- 
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ceed. I do not attempt to adjudicate 
on what plea the defendants can take 
and with what result, as it appears to 
me that the stage has not yet been reach- 
ed at which this should or ought to be 
done, and, if the pleas refer to the effect 
or consequences of the award, they will 
have to be decided in the ordinary course. 

I accept the appeal and set aside the 
order of the trial Oourt staying pro- 
ceedings. Costs of the appellants will be 
paid in this Court by the respondents, 

B. L. Appeal allowed, 


OUDH CHIEF COURT. 
. MiscELLANEOUS OtviL ÁPPEAL No. 4 
oF 1928. 
April 1], 1928. 
Present :—Mr. Justice Raza and 
Mr. Justice Nanavutty. 
Thakur JAI INDAR BAHADUR SINGH 
— APPELLANT 
versus 
Thakur BALDEO SINGH AND aNOoTHER— 
RESPONDENTS. | 

Execution—Appointment of Receiver ; 
realisation of decretal amount —Transferee from judg- 
ment-debtor, whether entitled to question propriety of , 
order—Right of appeal—Civil Procedure Code (Act V 
of 1908), O. XLIII, v. 1 (s). . 

Where in execution proceedings the Court ap- 
points a person as Receiver of the property at the 
instance of the decree-holder, it is not open to a 
third party with whom the judgment-debtor has 
entered into an agreement respecting the property to 
question the order or to file an appeal under O. XLIII, 
T. 1 (s), Civil Procedure Code. Sucha person has no 


locus standi. e 
Hudson v. Morgan (1), distinguished. 


pending 


Appeal against an order of the 
Sub-Judge, Kheri, dated the 16th Janu- 
ary, 1928. | 

St. George Jackson, for the Appel | 
lan 


ant. 
Messrs. John Jackson and N, L. Tandon, 
for the Respondents. 

JUDGMENT.—This is an appeal from 
an order passed by the Subordinate Judge, 
Khari, on the 16th January, 1928. 

Thakur Baldeo Singh holds a decree 
against Thakur Brij Indar Bahadur Singh, 
the legalrepresentative of Thakur Naren- 
dra Bahadur Singh, for a sum exceeding 
Rs. 14,000. The decree was passed on 
3rd February, 1911. The decree-holder 
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' mado many applicetions for execution of the 

decree, but a certain sum exceeding 
Rs. 13,000 is still due to him under the 
decree. The present application for execution 
was madeon theSthduly, 1926. This is 
the last attempt of the decree-holder to 
realise the decretal amount stili due to 
him. He applied for attachment of the 
profits of the judgment-debtor's one-fourth 
share in some 18 villages in the Kheri 
District. The property was attached and 
then an application was made on the 6th 
August, 1927, forappointment of a Receiver. 
The Receiver was appointed by the Oourt 
on the 12th September, 1927. The judg- 
ment-debtor has not questioned the pro- 
priety of this order up to this time, 
He fled no appeal against that order 
within the time allowed by law. On the 
23rd December, 1927, Thakur Jai Indar 
Bahadur Singh made an application point- 
ing out certain defects in the order dated 
the 12th September, 1927, and alleging 
that the judgment-debtor had executed 
an agreement in his favour on the 2nd 
December, 1927, under which the decretal 
amount was made payable from him and 
the judgment-debtor had promised to sell 
the property to him. He stated in tha 
application that he wasready to pay the 
decretal amount by instalments of Re. 2,000 
per annum and to furnish security for 
the payment of the whole amount due 
under the decree. He asked the Court 
to appoint him Receiver for the pur- 
pose of paying off the debt due to the 
decree-holder. He also prayed that the 
judgment-debtor might be given power 
to aell the property to him. The decree- 
holder filed & long objection on the 16th 
January, 1928. The result was that the 
application of Thakur Jai Indar Bahadur 
Singh was rejected by the learned Sub- 
ordinate Judge on the 16th January, 1228. 
This appeal has been filed against that 
order. 

We have heard the learned Counsel 
on both sides at some length. In our 
opinion there is no substance in this 
appeal. We think the appellant had no 
locus siandi to make the application men- 
tioned above and he has no right to file 
the appeal. He is no party to the suit 
or the execution proceedings. He is a 
stranger to the proceedings and has no 
right to ask the Court to appoint him Re- 
ceiver or to permit the judgment-debtor 


to transfer the property to him simply 
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dit 
because he has entered into the agree- 
ment with the judgment-debtor as alleged 
by him, 

The appellant's learned Counsel has 
argued that he filed the appeal under 
O. XLIII, r. 1 (s), Civil Procedure Code. 
He contends that the rder in question 
falls under O. XL, r. 1, Civil Procedure 
Oode. He says that as the appellant 
was not appointed Receiver so he filed 
this appeal in this Court. It is diffi- 
cult to understand how he being a 
stranger could file the appeal against 
the order in question. It should be borne 
in mind that no appeal against that 
order has been filed by the parties con- 
cerned up to this time. 

The appellant's learned: Counsel has 
referred to the ease of Hudson v. Morgan 
(1). That case differs materially from the 
present case in ita factsand the decision 
itself is not applicable. 

Hence we dismiss the appeal with costs. 
Appeal dismissed. 


G. H. 
: (1) LInd. Cas. 356; 36 O, 718; 9 C. L, J. 563; 13 0, 
W. N. 654. 


MADRAS HIGH COURT. ' 

Second O:vit APPEAL No. 1306 oF 1923. 

* August 4, 1927. 
Present:—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Reilly. 

POSSARIPALANIAPPA CHETTY— 

PLAINTIFF No, l—AÀPPELLANT 
versus 
APPAVU CHETTY AND oTEHERS— 

Derenpants Nos. 1 TO 4--RESPONDENTE. 

Injunction—Sutt to establish hereditary Tight to 
pujariship in temple—Hereditary right not proved— 
Injunction, whether can be granted on foot of posses- 
sion of office. . 

Where in & suit to establish a right to the 
hereditary pujariship of atemple,it was found that 
the plaintiffs right had not been made out : 

Held,that the Court would not grant a relief of 
injunction against the defendant on the mere ground 
that the plaintiff was in possession of the office cn the 
date of suit, 

Second appeal against a decree of the 
Court of the Subordinate Judge, Coimba- 
tore,in Appeal Suit No. 3 of 1922(A. §. 
No. 264 of 1922 on the file of the District 
Court, Coimbatore), preferred against that of 
the Court of tue Additional District Mun- 
sif, Coimbatore, in O. S, No, 79 of 1922 


4:2 


(O. 8. No. 1679 of 1920, Principal District 
Muusif's Court). 

Mr, B. Seetharama Rao, for the Appellant. 

Mr. T. M. Krishnaswami Ayyar, for the 
Respondents, 

JUDGMENT. 

Srinivasa Ayyangar, J.—The re- 
avondents’ Vakil reports that he has no 
instructions in this second appeal. We 
have heard all that Mr. Seetharama Rao 
has had to say on behalf of the appellant. 
It is found as a fact that the lst plaint- 
iff has failed to establish that he was 
the hereditary pujari of this temple and 
entitled to such office. Now the learned 
Vakil for the appellant has invited us to 
grant an injunction against the defendants 
on the ground that the Ist plaintiff be- 
ing found to be in possession of the office, 
such possession may be protected by an 
injunction issued against persons who have 
no right to interfere with the enjoyment 
of the office. For this purpose he has 
referred to some cases relating to im- 
moveable property. No doubt in certain 
cases, where the right of title to immove- 
able property wes claimed and what was 
proved was mere possession of property 
but it was also found that the defendant 
was merely a trespasser, it was held that 
in the absence of any other próof pos- 
&egeian may be regarded as sufficient proof 
of title, at any rate, against the defendant 
who was a trespasser and showed no 
title in himself. We must assume that 
jn all such esses, though a relief had not 
heen claimed by the plaintiff originally, 
in the alternative, on the footing of mere 
possession alone the Court granted such 
relief being satisfied that, if it had been 
pleaded and prayed for in the alternative, 
the defendant would have had no defence 
to the action or that having had a defence 
he failed to make it out. Thesame can- 
not possibly be said of an office. In this 
ense if the Ist plaintiff had claimed on 
the footing of mere possession of the office, 
it might have been open to the defend- 
ants to show by evidence that such pos- 
session as he claimed could not possibly 
be regarded as possession of the office and 
many new things might have been open 
to the defendants to allege and prove if 
they had an opportunity of alleging or 
proving in respect of any such case. 

In these circumatanees, it would be un- 
just and inequitable to grant any relief 
to the Ist plaintiff on that footing. There 


ATMA RAM V, KARDA SINGH, 
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is no other ground. The second appeal 
must, therefore, be dismissed. 

Reilly, J.—I agree. I will only add 
that I now see from the record that what 
the Subordinate Judge finds was the Ist 
plaintiffs irregular performance of the 
duties of pujari appears to have extend- 
ed only for a period of three years, as 
his father died in 1917 ànd the plaint waa 
filed in 1920. 


Y. N, Y. Appeal dismissed. 


LAHORE HIGH COURT- 
Econp Orvit ArPEAL No. 296 or 1926. 
March 18, 1928. 
Present :—Mr. Justice Bhide. 
ATMA RAM-—DREFENDANT—ÀPPBLLANT 
versus 
KAHLA SINGH— PLAINTIFF AND 
BAKHTAWAR SINGH —DEFENDANT— 
RESPONDENTS. 

Punjab Pre-emption Act(I of 1918), s. 22 (1)— 
Punjab Courts Act (VI of 1918), s. ,1—Second appeal— 
Price fixed in good faith or paid, question of —Finding 
ha Nescius whether a price has been fixed in 
good faith or paid is a question of fact which cannot 
be agitated in second appeal. : : 

Rati Ram v. Har Kishan (1), distinguished. 

Second appeal from a decree of the 
District Judge, Ambala, dated the 28th 
October, 1925, affirming that of the Sub- 
ordinate Judge, Second Class, Ambala, dated 
the 25th October, 1924, Ist November, 1924, 

Mr. Sain Das, for the Appellant. 

Mr. T. D. Khanna, for the Respondents. 

JUDGMENT.—T his second appeal 
arises out of a pre-emption suit with 
respect to the sale of land. The material 
issues were : — 

(1) Was the price paid in full or fixed 
in good faith ? 

(2) What is the market value of the 
land in suit? 

Both the Courts have held that the price 
was not fixed in goodfaith or paid and have 
decreed the plaintiff's suit on payment 
of Rs. 1,250. as the market price. 

It seems to me that no second appeal 
is competent in view of these findings 
of fact. The learned Counsel for the ap- 
pellant has cited Rati Ram v. Har Kishan 
(1) but in that case the price was found to 
D ne Ind, Cas, 318; 9 Lah. L, J. 417! A. T, R. 1927 

ah. 
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have been actually paid. In the present 
instance one of the items out of the con- 
sideration has not been proved at all 
and hence the price cannot be held to 
have been either fixed in good faith or 
paid. 

In the circumstances the second ap- 
peal must fail and is hereby dismissed 
with costs, : 

R. L. Appeal dismissed, 


ALLAHABAD HIGH COURT. 

SECOND CIVIL APPEAL No. 760 or 1925. 

QONNECTED WITA SscoND OIVIL APPEAL 
No. 759 or 1925. 

February 27, 1928. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Kendall. 
SHUBRATI AND ANOTHER—PLAINTIFFS— 

APPELLANTS 
versus 
SHAMSUDDIN-—DEFENDANT— 
RESPONDENT. 

Malicious prosecution—Conviction by one Court, 
whether, conclusive evidence of reasonable and pro- 
bable cause—Judgments of Criminal Court, value 
of. 
In an action for damages for malicious prosecution 
where the facts contained in the plaint are pro- 
fessedly within the personal knowledge of the com- 
plainant, the mere fact that the first Criminal 
Court believed the complainant's statement and 
convicted the accused would not be any evidence of 
the absence of reasonable and probable cause if the 
Appellate Court comes toa contrary conclusion. (p. 
414, col. 1.] 

Padarath v. Dulam (3), Radhe Lal v. Munnoo (4) 
and Madho Singh v. Mangal Singh (5), relied on, 

Shama Bibi v. Chairman, Baranagore Municipality 
(1) and Jadubar Singh v. Sheo Saran Singh (2), ex- 

lained. 

i Insuch proceedings the judgments of the Criminal 
Courts are conclusive for the purpose of showing 
that the prosecution terminated, in favour of the 
plaintiff but it is doubtful if the findings of the 
Oriminal Courts by themselves, are any evidence of 
malice or want of reasonable and probable cause. 
Itis for the Civil Court to go into all the evidence 
and decide for itself whether such malice or- cause 
existed or not. (p. 414, col. 2.] 

Second appeal from a decision of the 
Judge of Small Oause Court, Allahabad, 
dated the 13th January, 1925. 

Messrs. Muhammad Husain and A. P. 
Bagchi, for the Appellants. 

Mr. Mushtaq Ahmad, for the Respondent. 

JUDGMEN'T,—This appeal has been 
referred tga Bench of two Judges by a 
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learned Judge of this Court inasmuch as, 
in his opinion, it involves an important 
question of law. Itarises out of a suit 
for malicious prosecution. The defendant- 
respondent filed a complainj on the 22nd 
of February, 1923, alleging that he was 
in possession ofa certain housein which 
he had kept certain goods of his, and that 
the present plaintiffs broke open the house 
and removed his goods. The complaint 
was under s. 448 ofthe Indian Penal Code, 
i. e., house trespass. The Magistrate charg- 
ed the plaintiffs under s. 379 also. The 
accused persons were convicted by the 
first Court under s. 448 and acquitted of 
the charge under s. 379; but on appeal 
they were acquitted of the charge under 
s. 448 also. The plaintiffs then brought 
the present suit for damages for malicious 
prosecution. The defendant, in his written 
statement, pleaded that his complaint was 
true and that the allegation made by him 
was quite correct. He produced six wite 
nesses in support of his case. The plaintifs 
also led some oral evidence, The Munsif 
came tothe conclusion that the defend- 
ant was asimple mortgagee of the house 
and was not in actual possession of it and 
had not kept any goods therein, but that 
he might have repaired the house in order 


. to protect his rights thereto. He distinctly 


found that the plaintifis’ evidence praved 
that they were lawfully in possession of 
the house in question. He then concluded 
that the defendant’s complaint was quite 
false and that the charges were certainly 
false to the knowledge of the defendant, 
On this finding he granted a decree for 
damages in favour of the plaintiffs, On 
appeal the District Judge has reversed 
the decree. After having set forth the 
above facts in brief he has remarked that 
the plaintiffs had been convicted by the 
first Oourt, and, though they were sub- 
sequently acquitted on appeal, the fact of 
the conviction bya competent Court was 
evidence of the strongest possible character, 
if unrebutted, against the plea of want of 
reasonable and probable cause. He relied 
in support of his view on the cases of 
Shama Bibi v. Chairman, Barnagore Munici- 
pality (1) and Jadubar Singh v. Sheo Saran 
Singh (2). The learned Judge has not 
attempted to consider the evidence of the 
parties which was produced in the civil 
(1) 6 Ind, Gas, 675; 12 0. L, J, 410 


(2) 2L A, 26; A, W, N, (1898) 162; ; 
Tu i (1898) 9 Ind, Dec, (x, 8] 
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suit, and has not dissented from or set 
aside the findings of the Munsif. In fact 
he has not,in view of the circumstance 
quoted by him, considered it at all neces- 
sary to go into the evidence. In our opinion, 
the view taken by the learned District Judge 
was quite wrong. f 
Thevase of Shama Bibee v. Chairman, 
Baranagore Municipality (1) is clearly dis- 
tinguishable because in that case the 
allegations in the complaint were not with- 
in personal knowledge of ihe Municipal 
Board which was sued as a defendant for 
damages. No doubt the case of Jadubar 
Singh v. Sheo Saran Singh (2) supports the 
Judge's view, In that case the lower Ap- 
pellate Court had found that there was a 
good deal of oral evidenes which satis- 
factorily proved the innocence of the 
plaintiff, and that the defendants 
had in the criminal case stated that 
they had seen the plaintiff and his 
companion carrying away the crops 
and had identified them while beating them 
and it, therefore, thought that, under the 
circumstances, there could be no question 
of reasonable and probable cause, 
and that the prosecution was false. 
Banerji, J., remanded an issue end 
' ultimately allowed the appeal, without 
setting aside the findings of the lower 
Appellate Court on the main ground that 
“the fact ofa Court of competent jurisdiction 
(Magistrate's Court) having believed that 
the complaint is a true complaint is a 
strong evidence toshow that it was not 
brought without reasonable and probable 
cause.” He was influenced considerably by 
the circumstances that the Appellate Orimi- 
nal Court had given the plaintiff only 
the benefit of a doubt. With great res- 
pect, we would hold that,in cases where 
the facts contained inthe plaint are pro- 
fessedly within the personal knowledge 
of the complainant, the mere fact that the 
first Criminal Court believed the complain- 
ant's statement and convicted the accused 
would not be any evidence of the absence 
. of reasonable and probable cause if the 
Appellate Court comes to a contrary con- 
clusion. The judgments of the Criminal 
Courts are admissible for the purpose of 
ghowing that the prosecution terminated 
in favour of the plaintiff. It is not so 
material whether it was the first Court 
which acquitted the accused cr it was the 
Appellate Court. Knoz, Jain the case of 
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Pudarath v. Dulam (3) held that "the mere 
fact of one Court having believed the com- 
plaint is not sufficient evidence of reason- 
able and probable cause", and in the 
ease of Radhe Lal v. Munnoo (4) again 
held that "no question of reasonable or 
probable cause arises where the charge is 
such as must be true or false to the know- 
ledge of the defendant." In the case of 
Madho. Singh v. Mangal Singh (5) Mukerji, 
J., has also held that “a suit for malicious 
prosecution does not necessarily fail where 
there has been aconviction by the Court 
of first instance and an acquittal by the 
Appellate Criminal Court, if on the evidence 
the Court is convinced that the charge 
was utterly false and, therefore, malicious,” 
We agree withthe view expressed in the 
later cases. Jn the recent case of Balbhad- 
dar Singh v. Badri Sah (6) their Lordships 
of the Privy Council have laid down that, 
in an action for malicious prosecution, the 
plaintiff has to prove (1) that he was pro- 
secuted by the defendant; (2) that the pro- 
secution terminated in his favour; (3) that 
it was instituted without any reasonable 
and probable cause; and (4) that it was due 
to a malicious intention of the defendant. 
It is notat all incumbent upon the plaint- 
iff toi prove that he was innocent of the 
charge upon which he was tried. But if, 
as in the present cese, the defendant pleada 
that his complaint was true and leads 
evidence to substantiate it, the question of 
the truth or falsity of the complaint may 
arise at the instance of the defendant. 
And when such facts are professed to be 
within the knowledge of the defendant ths 
question ofthe truth or falsity of the coma 
plaint may also determine the question 
of want of reasonable and probable 
cause. In our apinion the judgments of 
the Criminal Courts are conclusive for the 
purpose ofshowing that the prosecution ter- 
mivatedinfavour of the plaintiffbut we doubt 
if the findings ofthe Criminal Courts by 
themselves are any evidence of the malice or 
want of reasonable and probable cause, 
It is for the Civil Court to go into all the 
evidence and decide for itself whether 
such malice or cause existed or not. 

(3) 17 Ind. Cas, 879; 10 A. L. J. 493, 

(1) 18 Ind, Cas. 280; 11 A. L. J, 125, 

(5) 79 Ind, Cas, 1023; A.I.R,1994 All, 536: L. R. 8 
A, 375 Civ. f 

(6) 95 Ind, Cas, 329; 1 Luck. 215; 24 A, L, J. 453; 3 
O. W. N. 499: A, I, R. 1926 P, O, 46; 43 O.L, J, 521; 
28 Bom, L, R. 921; (1926) M, W, N, 482: 51 M.L. J, 
42; 30 Q, W, N, B88; 29 O, O, 102; 7 P, L, T, 591P, Cy" 
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We accordingly allow this appeal and 
setting aside the decree of the lower 
Appellate Court remand this case to that 
Court for disposal according to law. The 
plaintiffs will have their costs of this appeal 
but the costs in the Courts below will abide 
the event. 


ANA Appeal allowed. 


OUDE CHIEF COURT. 

Seconp OIYIL APPEAL No. 58 or 1928. 
March 28, 1928. 
Present :—Mr. Justice Misra. 
HUSAINI AND oTHES8—DEFENDANTS 
_ —APPELLANTS 
versus 

BASIT ALU—PrAINTIFF—HRESPONDENT. 

Evidence Act (I of 1872), s, 9U—Ancient documeni— 
Presumption of genwineness—Discretion of Court. 

It is not compulsory upon any Court before whom 
a document purporting or proved to be 30 years 
old, is produced, to presume that the said document 
js genuine. Section 90 of the Evidence Act merely 
gives & discretion to the Court that, if under the 
circumstances established ina case it considers proper 
to raise such presumption, ít can do so. 

Shafig-un-nisso v. Shaban Ali Khan (1), referred 
to 4 


Appeal against a deoree of the Dis- 
trict Judge, Bara Banki, dated the 2nd 
November, 1927, affirming that of the 
Additional Subordinate Judge, Bara Banki, 
dated the 4th March, 1927. ) 

Mr.. Aliuddin Ahmad, for the Appellants. 

Mr. Bhawani Shankar, for the Respond- 


ent. x 

JUDGMENT. —This is à second ap- 
peal in a redemption suit. The only ques- 
tion for determination is whether the ap- 
pellants are the mortgagees or the owners 
of the property in suit. That question de- 
pends upon the genuineness or otherwise 
of the sale-deed, dated the 18th January, 
1875, which has been filed by the appel- 
lants showing that the property in suit 
had been sold to their ancestors, and that 
they are no more mortgagees of it. 

Both the Courts ¿below have, for the 
reasons stated in their judgments, refused 
to presume the document to be genuine. 

The poiní now argued before me in 
second appeal is that the Courts below 
have not exercised the discretion properly, 
and that the deed should hava been pre» 
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sumed to be genuine. I regret I am 
unable to coneede to this argument. Sec- 
tion 90 of the Indian Evidence Act (Iof 
1872) lays down: 

“Where any document, purporting or 
proved tobe thirty yers old, is produced 
from any custody which the Court in the 
particular case considers proper, the Court 
may presume that the signature and every 
other part of such document, which pur- 
ports to be inthe handwriting of any par- 
ticular person, is in that person's hand- 
writing; and,in the case of a document 
executed or attested, that it was duly ex- 


-ecuted and attested by the persons by 


whom it purports to be executed and 
attested.” 

The wording of that section shows that 
it is not compulsory upon any Court be- 
fore whom a document purporting or proved 
to be 30 years old is produced, to presume 
that the said document is genuine. That 
section only gives a discretion to the 
Court that, if under the circumstances 
established in a case, it considers proper 
to raise such presumption, it cando so, 
Here one of thecircumstances pointed out 
by the learned Munsif is to the effect 
that the deed does not even purport to 
have been signed by the executant Syed 
Muzaffar Ali, I have examined the deed 
and find that below the space allotted for 
the executant there isa mark and below 
that the words “ Alam Ali " are put down. 
We do not know who this Alam Ali was, 
nor is there any evidence that he put the 
mark on the deed under the authority 
of the ;executant Syed Muzaffar Ali, 
Owingto thie cireumstance and other men- 
tioned in the judgment of the trial Court, 
that Court refused to presume this docu- 
ment to bo genuine. The lower Appellate 
Court has also for the same reasons declin- 
ed to raise the presumption. In this ac- 
tion the Courts below have not committed 
any error oflaw or of procedure; and I 
do not see how a proper exercise of apar- 
ticular discretion by the courts below can 
be interfered with in second appeal. Iam 
supported in this view by a decision of 
their Lordships of the Privy Council in 
Shafig-un-nissa v. Shaban Ali Khan (1). In 
that case a document more than 3U years 
oldthad been produced from proper custody, 
but the Courts in India had, owing to 
certain circumstances appearing in the case, 

(1) 26 A. 581; 9 C. W, N. 105; 6 Bom. L. R. 750, 
7 Q., Q. 200; 21 I, A. 217; 8 Baz, P.O, J, 674 (P, O), 
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which threw great doubt on its gonuine- 
ness, refused to exercise (heir discretion 
under s. 90 of the Indian Evidence Aot. 
Their Lordships of the Privy Council con- 
sidered that. the discretion by the Courts 
in India had been. rightly exercised and ra- 
fused to interfere. lam, therefore, of opin- 
ion that the Courts below in this case 
were, for the reasons given ir their judg- 
ments, perfectly right in refusing to pre- 
sume the sale-deed filed by the appellants, 
enuine. 

Sphere is noother point that has been 
pressed before me in appeal. 


The appeal, therefore, fails and is dis- 


missed with costs, 


A. N, As "Appeal dismissed. 


CALCUTTA HIGH COURT. 
Giyin Rote No. 73 oF 1928. 
February 13, 1928. f 
Present:—Justice Bir Zahhadur Rahim 
Zahid Suhrawardy, Kr., and Mr. Justice 
Graham. 
Syed ABDUL ALIM ABED AND ANOTHER 
—PETITIONERS 
versus 
Srimati ABIR JAN BIBI AND ANOTEHER— 
^ ' OPPOSITE fir hes M 
ivi dure Code (Act 0 8) s. D2— 
A Sie ae or opis ool whether falls within s. 92— 
Muhammadan Law—Wakf—Kazi's power to appoint 
mutawalli—District Judge's power to appoint where no 
i exista. Kg 
ga laid down as à broad proposition of law 
that every case in which the power of a Judge is 
invoked for appointing a mutawalli comes within the 
purview of s. 92 of the Code of Civil Procedure. [p, 
Lj B 
gres there is no mutawallt in VK ofa gi 
t has power to appoint one in the exercise o 
io dus as E kazi under the Muhammadan Law. [p. 
es adt “where the direction of the Court is 
deemed necessary for the administration of any such 
trust” in s. 92 of the Civil Procedure Code must 
be interpreted as meaning that where the Court 
has to give direction in the nature of framing a 
cheme or otherwise for the administration of the 
tease The mere appointment of a mutawalli is not 
such a direction as is contemplated by the section. 
Kt ur 
DP ruf A li 2 Mahammad Nuraj-Jama (2), Fakhrun- 
messa Begam v. District Judge of the 24-Pargunnas 
(3)and Habdibar Rahman v. Saidannessa Bibi (4), 


crum Das Mukim v. Chooni Lal Johurry (1), dis- 


VE baat ` in s 92 (1) (b) of th 
ion ‘new trustee’ in s. 92 (1) (b) of the 
Odi o£ Civil Procedure means a trustee in place of 


an old trustee, [p. 417, eol 2.) 


ABDUL ALIM ABED V, ABIR JAN BIBI, 
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The practice of invoking thé power of a Distric 
Judge asa kazi in connection with matters of publi 
and religious trusts under the Muhammadan Law 
has become general and it cannot be doubtec 
that in a proper case the Judge should exercise 
the powers which he does possess. [p. 416, col. 2] 

[On the facts of the case their Lordships held 
that the way in which the Court was approached 
brought the case within the provisions of s. 92, Civil 
Procedure Code.] 


Rule against an order of the Court of 
the District Judge of 24.Pargannas, Alipore, 
dated the 6th November, 1927, in M. J. Case 
No. 132 of 1997. ; 

Moulvi Nuruddin Ahmed and Babu 
Jahnavi Charan Das Gupta,for the Petition- 
ers. 

Moulvi Syed Nasim Ali, forthe Opposite 


Parties. 
d UDGMEN T. 


Suhrawardy, J.—This Rule is 
directed against an order of the District 
Judge of 24-Pargannas, dated the 6th 
November, 1927, by which he dismissed 
an application by the petitioners to appoint 
them as mtawallis of a wakf estate. The 
facts are that a wakf was created by the 
ancestor of the petitioner No. 1. Under 
the deed of wakfnama, the opposite-party 
would be the present mutawalli and after 
him the petitioner No.1. The petitioner's 
case is that the opposite party parted with 
some of the wakf properties treating them 
as secular and thereupon he brought a 
suit against them inthe Local Subordinate 
Judge's Court and obtained a decree 
declaring the properties as wakf. On 
these facts he asked the Judge to appoint 
& mutawalli in the exercise of the powers of 
a kae; under the Muhammadan Law. 
The opposite party No. l repudiates the 
wakf and hercase is that the alleged wakf 
was only a paper transaction and that she 
never acted as mutawalli; on the other hand, 
she treated the properties as her own, 
properties inherited from her aneestor, 
The learned Judge hag held that, in the 
circumstances of the case the petitioner's 
application could not be granted and the 
only remedy was tobave recourse to a suit 
under s. 92, Civil Procedure Code. 

The practice of invoking the power of a 
District Judge asa kazi in connection with 
matters of public and religious trusts under 
the Muhammadan Law, bas béccme general 
and if cannot now be doubted that, in a 
proper case, the Judge should exercise the 
powerswhich he does possess. Before ug 
it has been contended by the petitioners, 
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that the opposite party No. 1 having 
repudiated the trust and denied having 
ever acted as mutawalli, the office of the 
mutawalli must be treated asvacant and the 
learned Judge should have exercised his 
powers asa kazi on an application made to 
him to appoint a mutawalli. It may be 
noted here that opposite party No. 2 who is 
also a co-mutawalli under the deed of wakf, 
has supported the petitioner and has 
expressed his consent to his appointment 
asa mutawalli, The real fight is between 
the petitioner and opposite party No. 1. 

It is contended on behalf of the petition- 
er that in any casein which the power of 
& Judge is invoked for appointing a muta- 
walltit comes under s. 92, Civil Procedure 
Code, Iam unable to give effect to this 
broad contention, It is argued that the 
appointment of a mutawalli even of a wakf 
estate, in respect of which there is no muta- 
walli comes under 8.92, Civil Procedure 
Oode, because that section makes a suit 
necessary "where direction of the Court is 
deemed necessary for the administration of 
a wakf” as has been observed in passing 
in some of the reported cases on this 
section and also under sub-cl. (b) of cl. (1) 
of the section for appointing a new trustee, 
Now there is no question as has been held 
in Budree Das Mukim v. Choont Lal Johury 
(1) that s. 92 applies to cases where there 
is an express or constructive trust created 

or publie purposes of a charitable or 
religious nature and where there is a breach 
of trust—which is not the case here—or a 
direction of the Gourtis deemed necessary 
for the administration of such &trust; and 
thirdly, where the relief claimed is one or 
other of the reliefs mentioned in the section. 
lf a matter comes within the provisions of 
this section itis clear that under cl. (2) of the 
section, a suitunder itis the only remedy 
open toaparty. But, inmy opinion, the 
words “where the direction of the Court is 
deemed necessary forthe administration of 
any such trust" must be interpreted as 
meaning that where the Court has to give 
direction in the nature of framing a scheme 
ör otherwise for the administration ofthe 
trust, The mere appointment ofa mutawalli 
is not such a direction as is contemplated by 
the section, If the appointment of a 
trustee comes under the words “where the 
direction of the Oourt is necessary", the 
tases in which it has been held that the 
District Judge has the power to’ grant 

(1) 83 ©, 789; 10 Q. W. N. 681. 
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permission to grant leases and mortgages of 
wakf properties on an application must be 
heldtohave been decided wrongly for, if 
the appointment of a trustee can be con- 
sidered as a direction of the Court for the 
administration of the trust, granting per- 
mission for leases or mortgages, is a fortiori 
such a direction. The case of Ashraf Ali 
v. Mohammad Nuraj Jama (2) is a case 
where the scope of s, 92, Civil Procedure 
Code, has been considered and the cases 
of Fakhrunnessa Begam v. District Judge of 
the 24-Pargannas (3) and Habibar Rahman 
v. Saidannessa Bibi(4) are cases where it 
has been held that the District Judge is 
empowered to give permission to & trustee 
to grant leases of a trust property. 


. Now with regard to appointing a new 
trustee, if seems, considering the history of 
8. 92, cls. (a) and (b), that by a new trustee 
is meant a trustee in place of an old trustee. 
Clause (1), sub-el. (a) of the Act of 1908 did 
not find place in the old s.539. It was 
held by some of the High Courts, including 
this Oourt, that s, 539 contemplated remov- 
ing a trustee and appointing a new ono 
in his place, To give effect to this view the 
Legislature has put the two cls, (a) and (b) 
in such juxtaposition as to lead one to 
suppose that appointing & new trustee ia 
dependent on the removing of the old one, 
or, at any rate where, the appointment of & 
trustee is necessary in place of a trustea 
who has either been removed or has ceased 
to bea trustee. Our attention has been 
drawn to several cases, Lachman Prasad v, 
Munia (5) and Neti Rama Jogiah v. Ven- 
katacharlu (6) which have been followed in 
several other Madras cases where there are 
observations to the effect that where the 
Oourt is invited to appoint a mutawalli the 
matter comes under s. 92, Code of Civil 
Procedure. But onan examination of the 
facts of those cases it would appear that 
in those cases there were some persons who 
were claiming to be mutawallis and the 
applications were for removing them of 
removing them from the place they 
occupied and appointing the applicants ag 
mutawallis, It has been held in Budree Daa 
Mukim v. Chooni Lal Johury (1) that s. 92 


(2) 49 Ind. Cas, 355; 23 C. W., N. 115, 

(3) 56 Ind. Cas. 475; 47 C. 592; 24 O, W, N, 339 

(4) 77 Ind. Ces. 949; 51 Q. 331; 38 C, L, d, 395; A, L 
Ri 1924 Cal. 473. 

(5) 89 Ind, Cad. 639: 47 A. 867; L, R,6 A, 405 Cir; 
88 A, L. d. 795; A.J, B, 1925 All, 759 

(8) 20 M, 450 
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applies as much to Cases in which a trustee 
is sought to be removed as to cases in which 
a trustee’ de son tort is sought to be dis- 
placed. These cases are, therefore, 
authority for the bare proposition that 
where there isno mutawalli in respect of a 
wakf, the Oqurt has no power to appoint 
one except in a suit unders. 92. This view 
has been adopted in Mohiuddin Chowdhury v. 
Aminuddin (7) decided by Sanderson, O. J. 
and Richardson, J. on the 28th July, 1922. 
In that case the District Judge on an ap- 
plication had appointed a mutawalli in 
respect ofa wakf of which there was no 
mutawalli then acting. The rival candidate 
applied to this Court to have that appoint- 
ment set aside on the ground that the 
Judge could not pass the order he did 
except under s. 92, Code of Civil Procedure. 
The learned Judges held that he had such 
a power. The fact that in that case they 
also referred to the deed of endowment 
which stated that, in the event of no trustee 
being in existence at any time the Court 
Will appoint, one does not seem to me to 
have affected the application of the law, 
T propose to follow this case and to hold 
that where there is no mutawalli the Oourt 
has power to appoint a mutawalli in respect 
ofa wakf. Under the Muhammadan Law 
the administration of a religious and 
public trust is vested in the każi and it 
seems to me that it is the duty of the kazi 
when he findsas in the present case that there 
ie no one to administer the trust to see that 
it is properly administered, aud for that 
purpose it is within his competency and it 
is proper thathe should appoint a trustee 
to manage the trust property. 

Now, in the present case, the petitioner 
has come to Court with this allegation on 
his lips that there is a valid trust and that 
the opposite party acted as a mutawallt fora 
short time and thereafter he began to act 
jn various ways in breach of the terms of 
the towliatnama and made all sorts of 
transfers against the provisions of the 
wakfnama and as the opposite party bas 
thus abandoned his position as mutawalli 
of the wakf estate the appointment of a 
mutawalli was immediately necessary for 
the proper management, preservation and 
upkeep of the estate. It is true that 
opposite party No.1 does not rely upon 
the trust and repudiated it, claiming the 
property as her secular property; but the 
"way in which the Court has been approacb= 


(n 72 Ind, Gas, 920; A, I, R 1984 Oal 441. 
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ed in this case brings it within the pro- 
visions of s. 92, Oode of Civil Procedure . 
I am not sure that in a proper application 
for the appointment of a trustee in the 
circumstances that have happened in this 
case, taking the position adopted by the 
opposite party into consideration, such 
appointment cannot be made on an appli- 
cation to the District Judge if a proper case 
is made out. But the allegations made 
make methink that the learned Judge is 
right in saying that it is a matter wnich 
comes only under s. 92, Oode of Civil 
Procedure, and by cl. (2) of the section a 
suit or proceeding otherwise than under 
thatsection is barred. In this view this 
Rule must be discharged with costs two gold 
mohurs. 
Graham, d.—I agree. 
ALN. A. Rule discharged, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Revision No. 139-B or 1927. 
March 7, 1928, ‘ 
Present:—Mr. Ghulam Mohiuddin, A. J. C. 
KUNDANLAL--PLAINTIFF—APPLIGANT | 
vergus 
DULA AND OTBERS—DEPENDANTS 
—MNonR-APPLIOANTB. 

Civil Procedure Code (Act V of 1008), s. 10—Stay of 
3uit—Points to be determined by Court. 

Before an order under s. 10 ofthe Civil Procedure 
Oode staying a suit is passed, the Court must see 
that all the different conditions in that section are 
present in the case, namely, that the matter in issue 
is also directly and substantially in issue in the 
previous suit, which is between the same parties 
and in the same or any other Court in British India 
having jurisdiction to grant the relief claimed. [p. 
419, col. 1. | 

Application for revision of an order of 
the Sub-Judge, First Class, Malkapur, dated 
the 13th April, 1927, in Oivil Suit No. 30 
of 1927. 

Mr. H. D. Madak, for the Applicant. 

Mr. G. V. Deshmukh, for the Non-Applie 
cants. 

ORDER.—This is an application filed 
by Kundenlal Hansraj against the order, 
dated the 13th April; 1927, passed by Sub- 
Judge, First Class, Malkapur, in Civil Suit 
No. 30 of 1927, staying the suit under s. 10 
of Act V of 190s, because applicant ad- 
mitted that the non-applicants filed “suit 
for accounts" earlier in Bhuswal Gourt, 
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‘The defendantg filed a written statement 
on 25th February, 1927, and in paras. 3, 
4, 5 and 6 stated the cireumstances as to 
why Suit No. 300f 192/ which was filed 
on 19th January, 1927, should be stayed. 
Civil Suit No. 43 of 1927 was filed on 
3rd January, 1927, by defendant No. 2 
Vishnu only,under the Dekkhan Agricultur- 
ists' Relief Act. 

The plaintiff in his rejoinder, dated the 
llth April, 1927, paras. 2 and 3 stated the 
reasons as to why thesuit should not be 
stayed. The learned Sub-Judge stayed 
the suit because the suit in Bhusawal was 
filed first. 

The said order is objected to on the 
following grounds :— 

(1) “Because defendant No. 1 was no 
party to the suit in the Bhusawal Court 
ead the parties to the two suits did not 
answer the description given in s. 10, Civil 
Procedure Code, 

(2) “Because the matter in issue in the 
Suit in the Oourt at Malkapur was not 
directly and substantially in issuein the 
suit instituted in the Court at Bhusawal. 

(3) “Because it was neither admitted 
nor shown that the Court of the Sub- 
Judge at Bhusawal before whom defend- 
ant No, 2's suit is pending, has jurisdic- 
tion to grant the relief claimed in the 
suit before the Court of Sub-Judge Malka- 
pur." 

Before ah order under s. 10, Civil Pro- 
éedure Oode, staying a suit is passed, the 
Oourt must see that all the different con- 
ditions contained in that section are pre- 
sent in the case, The pendency of the pre- 
viously instituted suit willnot by itself con- 
stitute a bar to the trial of the subsequent 
suit. Besides that fact the Court must see 
(1) if the matter in issue is also directly 
and substantially in issue in a previous- 
ly instituted suit, (2) between the same 
parties, (3) inthe same or any other Court 
in British India and (4) having jurisdic- 
tion to granttherelief claimed, This has 
not been done in this case, and the parties 
have not been properly and fully examined 
on all the points mentioned above, 

It is also argued on behalf of the appli- 
cant that asthe Dekkhan Agriculturists’ 
Relief Act, Act XVII of 1879, has not been 
applied to Berar, the pendency of a suit 
under that Act in the Bombay Presidency 
cannot be a bar to the prosecution of the 
present suit in Berar Courts, 

As the parties were not properly and 


iGHakin, WAND RAM, 
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ents contained in s. 10, Oivil Procedure 
Code, and as the order,dated the 13th 
April, 1927, is wrong, it is set aside and 
the Court is ordered to examine the parties 
again, and givea fresh decigion about the 
question of the stay of the suit. 

The non-applieants will pay the costs 
of the applicant in this Court. I fix Rs. 23 
as Pleader's fees, 


G. R. D. Order set aside. 


LAHORE HIGH COURT. 
LETTEKS PATENT APPEAL No. 345 or 1995. 
April 4, 1928. 

Present :—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Broadway, 

ISHAR AND ANOTHE&— PLAINTIEFS— 


APPELLANTS 
versus 
NAND RAM AND oT&ERS—DRBFENDANTS 
— RESPONDENTS. 


Punjab Tenancy Act (XVI of 1887), ss. 20 (a), 77 id 
(g)—Suit for possession of occupancy hold.ng— Land- 
lords obtaining mutation by fraudulent representation 
of abandonment—Jurisdiction of Revenue Court. 

Where the plaintifis brought a suit fur possession 
against the defendants alleging that the’ plaintiffs 
were occupancy tenants of the land in suit which 
they had some years previously made over tu certain 
subd-tenants for the purpose of cultivation and that 
the defendants, landlords, fraudulently represented to 
the Revenue Officer that the occupancy tenancy had 
been abandoned and got a mutation in their favour 
and thus dispossessed them : 

Held, that the dispossession complained of was 
covered by s. 50 (a) of the Punjab Tcnancy Act and 
the suit was cognizable by a Revenue Court, [p. 420, 
col, 1.] 

Letters Patent appeal against the judg- 
ment of Mr. Justice Campbell, dated tho 
1st Dacember, 1925, in Civil Appeal No. 2647 
of 1924, and reported as 92 Ind. Cas. 597, 
reversing that of the District Judge, Hissar, 
dated the 30th June,1924, affirming that of 
the Muneif, Second Olass, Hissar, dated tho 
Ist August, 1922. — 

Mr, N. C. Pandit, for the Appellanis, 

Mr. Sha mair Chand, for the Respondents, 

JUDGMENT, 
Broadway, J.—The plaintiffs in this 
ease Ishar and another sued Sukh Ram 
and others for possession of 72 bighas 15 
biswüs pukhta of land situate in Mauza 
Godia Khera, Tahsil Sirsa, alleging that 
they (the plaintiffs) were oceupaney tenant 
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of the land in suit which they had some 
years previously made ove: to certain sub- 
tenants for the purpose of cultivation 
arranging with them to pay various dues 
to the landlords, while they (the plaintiffs) 
themselves went away to Bikaner. 

In 1917 the landlords got a mutation 
sanctioned removing their (the plaintiffs’) 
names from the Revenue Records as occu- 
panoy tenantsand thus dispossessed them. 
This suit was brought in 1921.. The trial 
Court and the first Court of appeal con- 
curred in decreeing the plaintiffs’ suit 
whereupon the landlords came up to this 
Oourt in second appeal when objection was 
taken to the jurisdiction of the Civil 
Courts. This objection was given effect 
to by Mr. Justice Campell who accepted 
the appeal and dismissed the plaintifs’ 
suit with costs throughout, refusing to 
take action under s. 100 (3) of the Punjab 
Tenancy Act on the ground that it would 
be vexatious to do so, The plaintiffs 
have preferred this appealto this Court 
under al, 10 of the Lettere Patent, and 
the first point for determination is whe- 
ther the Civil Courts had jurisdiction, 

15 is clear that the plaintifs alleged that 
they were dispossessed from their tenancy by 
the landlords who fraudulently represented 
to the Revenus Otticer that the occupancy 
tenancy had been abandoned. Their dis- 
posession, therefore, was a dispossession. 
&üch as would be covered by s. 50 (a) of 
the Punjab Tenancy Act and as pointed 
out by Mr. Justice Campbell, by the come 
bined operation of that section and s. 77 
(3) (g) the plaintiffs are debarred from 
suing for recovery of possession in the 
Civil Courts. In my judgment» the view 
taken by the learned Judge in Ohambers 
ig correct, and I would, therefore, hold 
that the Civil Courts have no jurisdiction 
to try this cass. 

It was nexturged by Mr. N. O. Pandit 
for the appellants that the learned Judge 
in Chambers was wrong in not acting 
under s. 100(3) of the Punjab Tenancy 
Aet, Here, again, however, I find myself 
in agreement with Mr. Justice Campbell. 
As pointed out by Mr. Shamair Chand 
for the respondents, in circumstances such 
as exist in the present case the suit was 
only cognizable by the Revenue Courts, 
and s. 50 ofthe Tenancy Act specifical- 
ly provides the limitation of one year 
from the date of the dispossession within 
which a suit should be brought, In this 
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connection reference might be made to 
Akbar Hussain v. Karm Dad (1). I agree. 
with Mr. Justice Campbell that to pass 
any order but one of dismissal of the 
suit would merely be vexatious, 

I would, therefore, dismiss the appeal 
with costs. 

Shadi Lal, C, J.—I concur. 


R. L. Appeal dismissed, 
(1) 48 Ind. Cas. 8; 90 P. R. 1918 (F. B.). 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Cryit Revision No. 218 oF 1927. 
Mareh 1, 1928. : 
Present:—Mr, Prideaux, A. J. C. 
RAJPAL-—APPLICANT 
versus 

Tun MUNICIPAL COMMITTE, ARVI, 

TRLOUGa2 THE SECRETARY AND ANOTHE&— 
NON- APPLICANT. 

Transfer of Property Act (IV of 1882), s 111— 
Lease—Lessee not put in possession on due  date— 
Lessee's right to rescind lease—Contract Act (1X- 
of 1872), s. 55, applicability of, 

The ‘Transfer of Property Act and the Contract’ 
Act have to be read together and under the 
first part of 8.55 ofthe Contract Act a lessee has: 
the power to rescind a contract of lease if possession 
ig ue eats to him on the stipulated date, [p. 421, 
col. 3. 


Application for revision of an order’ 
of the Judge, Small Cause Court, Arvi, 
dated the 28th February, I927, in Civil. 
Suit No. 440 of 1926, 

Mr. M. R. Bobde, for the Applicant, 

Messrs. M. B. Niyogi and V. N. Harlekar, 
for the Non-Applicants. 

ORDER.—This case was brought to 
Court by the Municipal Committee, Arvi,: 
through its Secretary against Rajpal Deosi 
Bhat and Govindrao Karmakar to recover’ 
Rs. 229-14 as damages under the following 
eircumstances. On the 13th of March, 1926, 
the shops in Craddock Market Arvi, were 
put to auction and Rajpaltook a shop for 
the year 1926-27 at Ks. 28 per mensem, 
This lease was subject to the conditions 
laid down by the plaintiff. It commenced 
on the lst of April, 1926, on which date 
the defendant was to be put into the shop 
and the lease was to continue to the end 
of April, 1927. On the 4th of April Rajpal 
gave notice to the plaintiff that as he waa, 
not given the shop on the let of April, 
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1926, as it had not yet bsen vacated by 
defendant No. 2, Govind Rao, lessea for tha 
previous year, he deolined to be responsi- 
ble for the rent of the shop for the year 
1920.27 and asked the plaintiff to make 
arrangements to lease the bloak to any other 
person. Ths plaintiff took action and 
got the blook vacated on the same day. 
Defendant No. 1 was informed and asked 
to ccaupy it, but he didnot doso. The 

laintif had to re-let it at an auction 

ald on 12th May, 1925, to Tarachand on 
Rs. 10 a month and the Municipality was 
thus put to a loss of Rs. 228-14-0 which 
itis entitled to recover from either of the 
two defendants. The claim is denied, 

The suit resulted in a decree against the 
Ist defendant for Rs. 225-14-0 with pro- 
portionate costs and for Rs.4 only with 
proportionate costs against defendant No. 2, 
This revision is filed by Rajpal. As regards 
the 2nd defendant there has been no 
eross-revision filed by the plaintiff and, 
therefore, the decree against him stands 
whether the suit is or is not dismissed 
against defendant No, 1. 

It is contended by the plaintiff that there 
are two questions of.law in the case (1) 
as to whether a valid agreement came inte 
being sothat applicant can beheld liable, 


(2) wasit validly rescinded. As regards. 


the first question there is no doubt that a 
valid agreement came into 
regards the second, it is stated that as time 
was the essence of the contract and the 
Municipality failed to put the applicant 
into possession on lst April, 1926, he was 
within his rights to rescind the contract, 
There are other grounds which are, however, 
unnecessary to enter into. For the non- 
applicant it is stated that there is no real 
breach on the part of the Municipality and 
the time is not essential to the contract 
and mere delay in putting the applicant 
into possession would not justify him re- 
scinding the contract, It is stated that s, 111 
of the Transfer of Property Act gives the 
only reasons under which a contract of 
immoveable property can be rescinded and 
that under s. 108 (b) of the same Act the 
applicant is bound to ask for possession 
and not having done so he must be held 
liable for the loss caused to the Munici- 
pality. 

Now it seems to me that s. 108 gives 
rights and liabilities of the lessor and 
lessee, those rights and liabilities only arise 
ia the absence of contract or local usage 
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to the contrary, and that ia a case like the 
prassnt wiere tims is distinctly of the 
es3ance of the contract it was withia the 
power of the lessee to rescind it when the 
Municipality broke the contract themselves 
by not putting the present,applieant in 
possession on the Istof April. The Trans- 
fer of Property Act andthe Contraet Act 
have to ba read together, and under the 
first part of s. 55 of the Oontract Act the 
applicant in this case could rescind the 
contract. That being my opinion, it fol- 
lowa that I set aside the decree made 
against the present applicantand dismiss 
the suit against him with costs. He will 
get his costs in both Courts. I fix Plead- 
er's fee at Rs. 15. Non-applicant No. 2 will 
bear his own costs. 


q@ R. D, Decree set aside. 


Sr 


LAHORE HIGH COURT. 

MisogLLANEoUS First Ovin APPEAL No, 

2619 or 1927, 

March 26, 1928. 

Present:—Mr, Justice Bhide. 
BALMOKAND-OBJEOTOR—A PPELLANT 
versus 
Tas INDIAN MEROHANTS BANK, 
Limirep, AMRITSAR, UNDER LIQUIDATION ' 
TESOUGH MADAN GOPAL SONI-- 
RESPONDENTS. 

Companies Act (VII of 1918), s.68—Surrender of 
partly paid-up shares, legality of. 

Surrender of partly paid-up shares is illegal being 
in effect opposed to the provisions of s. 58, Com- 
panies Act, and the mere fact that the Articles of 
Association of the Company authorise the Board of 
Directors to accept such surrender cannot render it 
valid, [p. 422, col. 1.] 

In re Mirza Ahmed Namazi (1) and Mangal Sain v, 
Indian Merchants Rank, Ltd. (2), followed, 

Miscellaneous first appealfrom an order 
ofthe District Judge, Amritsar, dated the 
18th July, 1927. 

Mr. Shambhu Lal Puri, for Mr. M. L. 
Puri, for the Appellant. ` 

Mr. Bhagwan Das, for the Respondenta, 

JUDGMENT.—The appellant was a 
share-holder of the Indian Merchants 
Bank, Limited, and had paid Rs. 1,000 in 
part-payment on 200 shares purchased by 
him. In 1924 he surrendered the shares to 
the Company and the surrender was accept- 
ed by the Board of Directors, Subsequently 
in 1925 the Company went into liquidation 
and the appellant’s name was entered in the 
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ist of contributories on the ground that 
the surrender of shares was void according 
tolaw. The appellant objected to thie but 
the objection was disallowed by the learn- 
ad District Judge. 

. The sole .contention put forward on 
behalf of the appellant is that the surrender 
was a bona fide transaction and took place 
in circumstances, which would have justified 
forfeiture. There is no evidence on the 
record to support this contention, but it is 
requested that the case should be remand- 
ed for further inquiry, Ido not seesuffci- 
ent justification for adopting this course. 
It does not appear that the appellant took 
his stand in the liquidation proceedings on 
the above ground or asked for any oppor- 
tunity to produce evidence.The mere fact that 
the Articlesof Association of the Company 
authorised tbe Board of Directors to accept 
surrender of shares can be of no help to 
the appellant, as such & provision in the 
Articles being, in its effect, opposed to the 
provisions of s, 58 of the Indian Companies 
Act wonld be void, It has been held in 
Inve Mirza Ahmad Namazi (|) that the 
surrender of partly-paid shares is ultra 
vires as it ia in substance a purchase by the 
Company of the shares atthe price of dis- 
charging the share-holder from further 
liability to calls, 
Judge has further found that the arrange- 
-ment was not bona fide as it was secured by 
the objector under pressure of criminal 
proceedings taken against an official of the 
Bank. : 

The above view as to the legality of 
surrender of shares is supported by the 
decision of Zafar Ali, J„in Mangal Sain v. 
Indian Merchants Bank, Lid. (2) which was 
recently affirmed by a Letters Patent Bench 
in Letters Patent Appeal No. 16 of 1928. I 
dismiss the appeal with costs. 

R. L. Appeal dismissed. 

(1) 83 Ind. Cas. 94; 20 L. W.74; (1924) M. W.N. 


589: A. I. R. 1924 Mad. 703. 
(2) 107 Ind. Oas. 594; 29 P, L. R. 119; A. I. R. 1928 
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CALCUTTA HIGH COURT. 
APPEAL From APPELLATE DROREE No. 1602 
oF 1925. : 
April 25. 1928. 
Present:— Sir George Claus Rankin, KT, 
Chief Justice, and Justice Sir Charu 
Ohunder Ghore, KT. 
BEPIN BEHARY GHATAK AND 
ANOTBER—PLAINTIFFS— APPELLANTS 
versus ‘ 
RAMNATH GHATAK AND OTHEPB 
— DEFENDANTS —RESPONDENTA, f 
Easement—User of water flowing through artificial 
channel during monsoons—-Acquisition of preseriplive 
yright—Temporary user. : 
During the rainy season water from a” dahar, fan 
artificial channel) passed into the plaintiffs’ Dag and 
then through 2 Katanin the northern ail of the 
Dag passed onto the land of the defendants. The 
defendants had been cutting the northern ail of the 
plaintiffs’ Dag for over 30 years in order to take 
water into their land in this manner. Tt was 
contended on behalf of the plaintifis that the defend- 
ants’ user being only a temporary user of water 
flowing through an artificial channel could not 
confer any prescriptive right on the defendants to 
eut the northern ail of the plaintiffs’ Dag and to 
take water into their Dag. It was found that the 
water which flowed through the dahar was avail- 
able every monsoon, i.e during all the montbs of 
the year when irrigation operations are ordinarily 
undertaken and that the water in question was used 
fora long series of years to irrigate the defendanta' 


lends: 

Held, that the user by the defendants could not 
be said to be merely temporary and the defendants 
acquired & prescriptive right to take water in the 
manner alleged by them. [p. 423, col. 2.] 

Beeston v. Weate (3), applied. 

‘Arkwright v. Gell (1) and Kena Mahomed v. Bohateo 


Sirear (2), distinguished. 

Appeal against the decision of the District 
Judge, Bankura. dated the 7th April. 1925, 
affirming that of the Munsif, Third Court, 
Bankurs, dated the 22nd July, 1922. 

Mr. Bonkim Chandra Mukerjee and Babu 
Nalini Kumar Banerjee, for the Appel- 
lants. 

Babu Sachin Banerjee, for the Respond- 


ents. 
JUDGMENT. 

C. C. Ghose, J.—In this case the main 
contention that has been advanced on, 
behalf of the plaintiffs-appellants is that 
the defendants have acquired no right 
of easement by ihe temporary user 
of water flowing through an artificial 
channel and in support of this contention 
reliance was placed on the case of Arkwright 


- v. Gell (1) and the case of Kena Mahomed v. 


Bohatoo Sircar (2). 

(1) (1839) 5 M. & W. 203; 2H. & H. 17; 
901; 151 E. R. 87; 52 R. R. 6071. 

(2) Marshall's Rep. 606, 


8 L. J. Ex. 
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Now, the facts involved in thig appeal are 
briefly these: 

The plaintiffs alleged that there was a 
dahar (low sunken pathway) contiguous 
on the east of their Dags Nos. 3032 and 
3033 and that during the rainy season 
there is an overflow of the water of this 
dahar over Dags Nos. 3032 and 3033 to- 
wards the west, that in 1328 the defend- 
ants cut the northern ail offDag No. 3033 
and thereby forced the everflow water 
to their lands on the north. The plaintiffs 
alleged that the defendants had no right 
to take the water in this manner to their 
lands. 

The defendants’ case was that dur- 
ing the rainy season the water from 
the dahar passed into Dag No. 3033 
through one of the Katans in the Nala on 
the south of it, that the water then passed 
through a Katan at Station No. 6 in the 
northern atlof No, 3033 through a’ Nala on the 
western boundaryof Dag No. 3032 and thence 
into the land of one Provas Ghose and 
thereafter into Dag No. 3057 belonging to 
the defendants. They contended that they 
had done this for many years and had 
acquired a prescriptive right to cut the 
northern ailof Dag No. 3033 and take water 
into their Dag No. 3057 and other lands 
towards the north-west of Dag No. 3033. 


The lower Appellate Court found on the 
evidence adduced in this case that for 
nearly 32 or 35 years the defendants had 
been taking water into their Dag No. 3057 
through a Katan at Station No. 6 into the 
northern ail of Dag No. 3033 and that this 
they had done as of right without interrup- 
tion. The lower Appellate Court according- 
ly held that the defendants had acquired a 
prescriptive right to cut the northern ail 
of the plaintiffs’ Dag No. 3033 and take 
water into their Dag No. 3057. 


On appeal before us it is contended that 
the dahar in question is an artificial 
channel and that it was only during the 
monsoou that water could be had and that 
the temporary user of water through an 
artificial channel did not ripen into a right 
of easement. 

Having regard to the facts found by the 
lower Appellate Court it cannot, in my 
opinion, be said that the user in this case 
was of & temporary nature. The water 
which flowed through the dahar wasavailable 
every morsoon,?. e., duringall the months 
of the year when irrigation operations 
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are ordinarily undertaken by agrienliurisfa 
and thereean bano dor bton thefacts in this 
ense that the wer in question was 
used for & long series of years for the 
purpose of irrigating the defendants’ lands. 
That being so, it seems to me that this case 
comes within the principle of the ruling in 
Beeston v. Weate (3) where the facts wera 
as follows: “Plaintiff and. defendant 
occupied contiguous portions of land. For 
more than forty years, and as far back as 
his living memory went, the occupiers of 
plaintiff's land had been iu the habit of 
passing over defendant's land toa brook 
which lay on the other side of that land, 
and of damming up the krook, when 
‘necessary, Bo as to force the water into an 
old artificial watercourse which ran across 
defendant's land to plaintiff's land. They 
did this, for the purpose of supplying their 
cattle with water, whenever they wanted the 
water, except when the owners of defend- 
ants land used the water, as they did at 
certain seasons of the year, for irrigation." 
It was held by Lord Campbell, O. J., that 
the Jury in that case were warranted 
in inferring a user as of right by the 
occupiers of the plaintiff's land of the 
easement on the defendant’slandand thatfor 
the interruptionof such easementthe plaintiff 
might maintain an action against the de- 
fendant. Lord Oampbell distinguished the 
case of Arkwright v. Gell (1) and pointed out 
that there could be an easement to conduct 
water across a neighbour's close hy an old 
artificial watercourse. Lord Campbell 
observed that the direction of the Judge 
jn the case of Beeston v. Weate (3) that on the 
facts the Jury would be justified in 
returning a verdict for the plaintiff was 
eorreet as such enjoyment and acts, which 
without the existence of the easement would 
be tortious, were evidence of the right to 
the water, aud the fact of the channel 
along which the water flowed being artificial 
did not prevent the right being acquired, 
there being nothing to show that the 
artificial channel was made for a mere 
temporary purpose. (See algn Garson on Real 
Proper y Statutes, Third Edition, page 7). 
Iu the present case having regard to the 
findings of fact arrived at by the lower 
Appellate Court there cannot be any doubt 
that the defendants did acquire a preserip- 
tive right to take water in the manner alleg- 
(3) (1838) 5 EL & BL. 986; 25 L. J. Q. D. 115: 2 Jur, 
(N. s.) 510; 4 W. R. 325; 119 E. R. 718; 28 L. T. «o, a 
212; 103 R. R. 825. : 
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éd by them, In this view of the matter, the 
plaintiffs’ suit must fail. 

The result, therefore, is that this appeal 
must be dismissed with coats. 


Rankin, C. Jol agree. 
A N, AL . Appeal dismissed, 
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LAHORE HIGH COURT. 
Firsr Orvin AppeaL No. 2579 or 1924, 
March 20, 1928. 
Present:—Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 
GHANAYA LAL AND oTRERS—DEFENDANTS 

—APPELLANTS 


versus 

RALLIA RAM AND OTHERB—-PLAINTIFFS— 
i RESPONDENTS. 

Evidence Act (I of 1872), s. 92, proviso 4—Agree- 
ment to accept less than due wnder mortgage-deed, 
admissibility of. 

A subsequent oral agreement to take less than is 
due under a mortgage-bond is an agreement 
modifying the terms of a written contract and is 
earl. under s. 92, previso 4, Evidence Act. [p. 

Mallappa v. Matam Naga Chetty (Ù and Jagan- 
nath Kashiram v. Shankar Ganpat (2), followed. : 

First appeal from a decree of the Court 
of the Senior Subordinate Judge, Amritsar, 
dated the 3rd July, 1924. 

Lala Moti Sagar, R. B., and Mr. Nawal 
Kishore, for the Appellants. 

Lala Badri Das, R. B.,and Mr. Jiwan Lal, 
for the Respondents. 

JUDGMENT.—This was a suit for 
the recovery of mortgage-money. Accord- 
ing to the mortgage-deed bearing date the 
9th December, 1906, the properties mort- 
gaged were sixshops and houses situate in 
Amritsar and the mortgage was with 
possession for a sum of Rs. 30,000. But 
on the very date of the mortgage the 
plaintiffs-mortgagees granted a lease to 
the mortgagors allowing them to remain 
in possession of the properties as tenants 
' on a monthly rent of Rs. 187-8-0 which was 
equal to the interest at the stipulated rate 
of annas ten percent. per mensem. In 
1910 the mortgagees sued to recover rent, 
and obtained a decree on the 9th July, 
1920, for Rs. 5,350 on account of rent up 
to the 7th June, 1910, and Rs. 577 as costs 
of the suit. On the 12th February, 1912, 
the mortgagors in pursuance of an agree- 
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ment with the mortgagees sold off two of 
the houses for Rs. 16,500 and paid this 
amount to the latter in. reduction of the 
mortgage-debt. Rupees 444 more were 
realised by the mortgagees in execution of 
the decree for rent on the 25th March, 1914. 
On the date of the institution of the pre- 
sent suit, i. e., on the 17th November, 1026, 
the mortgagees claimed Rs. 31,059-3-0a8 per 

detail below :— E" 


1, Rs. 30,000 Principal. 

2. ,, 5,350 The rent decreed. 

See iy 577 Costs of the suit for vent. 

4. ,,  3,787-8 Interest from the 7th June, 1910, 
: to 12th February, 1922. 

5, ,, 8988-1] Interest from the 12th February, 


1912, to 17th November, 1916, 
(the date of institution ofthe 
present suit). 


Dedueting from the above the total of 
the two sums received by them, 2. e, 
Rs. 16,500 and Ra. 444 the plaintiffs claimed 
the balance Rs. 31,059-3-0. 


The defendants pleaded, ínteralia, ihat 
the suit was barred by the provisions of 
O. II, r.2, of the Civil Procedure Code. 
This plea found favour with the trial Court 
who dismissed thesuit. On appeal by the 
plaintiffs a Division Bench of this High 
Court came totheconclusion that O. IT, 
r. 2, was not applicable and remanded the 
case for decision 6n the merits by order, 
dated the 27th November, 1922. Nearly a ` 
year later, i. e, on the 25th November, 
1923, four of the mortgagors who had one- 
half share in the properties mortgaged 
entered into à compromise with the mort- 
gagees according to whichthelatter received 
from the former Rs. 18,000 in cashand hundis 
in satiefaction ofhalfthe mortgage-debtthen 
due and released one of the mortgaged 
houses in their favour. The remaining 
mortgagors pressed the original pleas, viz., 
(1) that by a mutual settlement verbally 
made on the 12th February, 1912, the 
mortgagees had agreed to accept Rs, 35,50 
in full satisfaction of the mortgage. debt 
then due, and to charge interest at Re. 0-7-6 
per cent, per mensem after that date, that 
Rs. 16,500 having been paid, the balance 
due was Rs. 19,000 only; and (2) that the 
plaintiffs had failed to give them credit for 
the sum of Rs. 500 which was paid to them 
on the 17th March, 1910. 

With regard to the alleged oral agree- 
ment, the learned Senior Bubordinate Judge 
of the Court below characterised the evi- 
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dence produced in gupport of it ag “flimsy, - 


vague and indefinite” and further maintain- 
ad that no oral agreement modifying the 
terms of a contract which was reduced to 
writing and registered could be proved. 
In respect of the item of Rs. 300 the learned 
Senior Subordinate Judge held that as 
the mortgagors had failed to claim credit 
for it in thesuit for rent they could not 
be permitted to claim it in the present 
suit. Having arrived at these findings he 
granted the  mortgagees a decree for 
Es. 22,500 and costs in the terms of 
0, XX XIV, r. 4, Civil Procedure Code. 

The contesting mortgagors appeal and 
on their behalf we have heard Mr. Moti 
Sagar. He has taken us through all the evi- 
dence bearing on the alleged oral agree- 
ment, and after a careful consideration of 
it we come to the conclusion that it is 
really vague and inconclusive. We do not, 
however, consider it necessary to review 
it here because we are of opinion that the 
alleged oral agreement could not be proved. 
In Mallappa v. Matam Naga Chetty (1) a 
Full Bench of the Madras High Court decid- 
ed that a subsequent oral agreement 
to take less than is due under 
& registered mortgage-bond is an agree- 
ment modifying the terms of a written 
contract, and ifit has to be proved, oral 
evidence isinadmissible under s. 92, proviso 
.4of the Indian Evidence Act. This ruling 
was followed by a Division Bench of the 
Bombay High Court: in Jagan Nath Kashi- 
ram v. Shankar Ganpat (2) where it was 
held that oral evidence was inadmissible to 
prove discharge of the mortgage-debt 
under s. 92, proviso 4 of the Evidence 
Act, 1872. Mr. Moti Sagar frankly concedes 
that these rulings are in point and that 
he is unable to say anything against them, 
But he lays claim to interest on the sum 
of Rs. 444, and further claims the items 
of Rs.300 with interest, and lastly he urges 
that the mortgagors were liable to pay only 
half the costs of the suit. As regards the 
item of Rs. 444 it is clear that it was paid 
towards rent or interest and, therefore, the 
mortgagors are not entitled to any interest 
on this amount. We must allow the item 
of Rs. 300 with interest because it was 
admittedly received by the  mortgagees 
and they have failed to aceount for it. 
With regard to costs we see no reason why 

(1) 48 Ind. Cas. 158; 42 M. 41; 8 L. W. 522; (1918) 


M. W. N. 719; 35 M. L. J. 555; 24 M. L. T. 400. 
(2) 54 Ind, Cas, 089; 44 B, 55; 22 Bom. L, R. 39, 
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ihe appellantsshould be made to pay full 
costs while the mortgagees press their 
claim for half the  mortgage-money as 
against them, 

We, therefore, accept the appeal and 
modify the decree ofthe Court below only 
so far as to give the mertgagors credit for 
Rs, 300 plus interest thereon from the date 
of payment, and to allow the plaintiffs 
half the aosts ineurred by them in the 
trial Court. In this Qourt the parties shall 
bear their own coste, 


POL Appeal allowed. 


LAHORE HIGH COURT. 
Saconp Civir APPEAL No. 978 or 1923, 
March 13, 1928. 
Present:—Mr. Justice Zafar Ali 
and Mr, Justice Jai Lal. 
Musammat BANTI alias BANT KAUR, 
WIDOW AND LEGAL REPRESENTATIVE OF 
HARI SINGH, DgoEA88D—PLAINTIFF-— 
APPELLANT 
versus 
MANDU AND ANOTHER--DEFENDANTS 

— RESPONDENTS. 

Pre-emption—Covenant by vendor to indemnify 
vendee for deficiency in area—Pre-emptor's right to 
enforce covenant—Personal covenant and covenant 
running with land, distinction between. 

A covenant by the vendor to indemnify the vendee 
if the area conveyed is less is not enforceable at the 
instance of a pre-emptor, [p. 426, col. 1 & 2j 

The principle of law that the right of pre-emp- 
tion is not a right of re-purchase but a right of 
substitution entitling the pre-emptor by reason of a 
legal incident to which the sale itself wag subject to 
stand in the shoes of the vendee in respect of the 
rights and obligations arising from the sale under 
which he has derived his title is limited in its 
operation to the property actually conveyed by means 
ofthe sale-deed, [p.426, cols. 1 & 2.] 

A covenant of indemnity by a vendor in favour of 
the vendee is a personal covenant and nota covenant 
running with the land, While a pre-emptor may 
be entitled to enforce a covenant running with the 
land he is not entitled to the same right with regard 
to a personal covenant. [p. 426, col. 2.] 

Sandhe Khan v. Bhana (V followed, 

Gobind Dayal v. Inayatullah (2, explained. 

Bishen Singh v. Bishni (3), commented upon. 

Second appeal from a decree of the 
District. Judge, Hoshiarpur, dated the 20th 
January, 1923. affirming that of the Munsif, 
First Class, Hoshiarpur, dated the 22nd 
July, 1922. 

Mr. M. L. Puri, for the Appellant. 

Mr. Ghulam Rasul, for the Respondenta, 


H 
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JUDGMENT. 

Jai Lal, 4.— This second appeal arises 
out of a suit for possession of 4 kanals and 7 
marlas of land brought by the plaintiff under 
the following circumstances:—One Jamun 
gold 5 kanals ànd 3 marlas out of shamilat 
land toMia Lal. The plaintiff instituted a 
suit for pre-emption of that sale and obtain- 
ed adecree and apparently executed it. 
Partition proceedings werethereupon taken 
fn respect of the entire land of which the 
Jand sold was a part and it transpired in 
those proceedings that Jamun had “only 
1l marlas of land in the shamilat land 
sold by him to Mia Lal. In the sale-deed exe- 
euted by him he had covenanted with the 
vendee that if the area belonging to him in 
the land sold be found to be less than 5 
kanals3 marlas then he would make good 
the deficiency in such area to the vendee 
out of the other land belonging to bim. 

The plaintiff, the successful pre-emptor! 
instituted the present suit for the recovery 
of the deficiency out of the remaining land 
of Jamun. Thissuit has been dismissed 
by the trial Court and also on appeal by 
the District Judge on the ground that the 
covenant to make good the deficiencv was 
8, personal one between the vendor and the 
vendee and that the pre-emptor, who was 
neither a legal representative of the vendor 
nor the assignee of the vendee, was not 
entitled to take advantage of that covenant. 


Inarrivingat this conclusion the Courts. 


below have relied upon Sandhe Khan v. 
Bhane (1), In that case the covenant which 
the spre-emptor sought to enforce against 
the vendor wastbat the latter would pay 
damages to the vendee if any part ofthe 
land sold was lost to him owing to any 
defect of title of the vendor and the suit 
was dismissed on the ground that a per- 
sonal covenant of the above nature does 
not enure for the benefit of the pre-emptor. 


The learned Counsel for the appellant: 


contends that the view takenin Sande Khan 
v. Bahna (1) is incorrect andin support of 
this contention relies upon a number of 
authorities the principal of which is Gobind 
Dayal v. Inayat Ullah (2) and in which it 
has been held that the right of pre-emption 
is not a right of re-purchase either from the 
vendor or from the vendee involving any 
new contract to sell, but it is simply a 


(1) 141 P. RB: 1907; 57 P.L. R. 1908; 93 P. W. R. 
1907. < 
(2) 7 A. 715; A, W.N. (1885) 228; 4 Ind. Dec. (N. s.) 
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right of substitution entitling the pres 
emptor by reason of a legal incident ta 
which tho sale itself was subject, to stand 
in the shoes of the vendee ia respect of 
the rights and obligations arising from tha 
sale under which he has derived his title, 
These remarks have been cited with ap- 
provalin severalother cases decided after- 
wards where it has further been remarked 
that pre-emption ie a right of substitution 
asif the name of the vendee had been 
fubbed out and that of the pre-emptor 
substituted In the sale-deed. With thia 
statement of the law as to the nature of the 
right of pre-emption we have no quarrel. 

The question that really arises in thia 
ease is to what property the right of pre- 
emption extends; whether the plaintiff ia 
entitled to exercise it only with regard to 
the property described in the sale-dsed or 
also with regard to the other property of the 
vendor that may not have been so describ- 
ed and which the vendee may under certain 
circumstances have become entitled ta 
claim for the vendor. Asit may happen 
in some cases that such property may not 
be initially subject to any right of pre- 
emption or the pre-emptor may not have 
a superior claim to that ofthe vendee with 
regard to it, Iconsider, that the remarks 
quoted by me from previous authorities 
are to be deemed to be limited in their 
operation to the property actually conveyed 
be means of the sale-deed and that the 
covenant to indemnify' the vendee by the 
vendor is not enforceable at the instance of 
the pre-emptor. 

In Bishen Singh v. Bishni (8) some doubt. 
was expressed about the correctness of the 
view taken inSandhe Khan v. Bhana (1). The 
matter was not, however, finally decided 
and the remark appears to be in the nature 
of an obiter dictum. In my opinion a 
covenart running with the land is to be 
distinguished from a personal covenant 
such as a covenant of indemnity entered 
into by the vendor in favour of the vendee. 
While the pre-emptor may be entitled to 
enforce the covenants. running with the 
land he is not entitled to the same right 
with regard to a covenant of indemnity 
which isdeemed to be a personal covenant. 
Another way to put the game proposition is 
this. A pre-emptor when instituting a suit 
to pre-empt the land asserts that the vendor 
had good title to the land sold by him but 


(3) 58 Ind, Cas, 566; 103 P, E, 1919, 
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that he,the pre'emptor, had a prior right 
fo purchase it as compared with the vendee, 

he very nature of the suit for pre-emp- 
tion, therefore, implies that there is no 
doubt as to the title of the vendor in the 
land described in the sale-deed, whilein a 
Buit for compensation, as in this case, a 
contrary assertion has tobe made by the 
plaintiff, Such a situation is not permitted 
bylaw. Moreover, suppose the deficiency in 
area had been discovered by the vendee 
before the sale tohim was pre-empted and 
such deficiency had been made good to 
him by the vendor by giving him some 
land which was not initially subject to the 
pre-emptor's right of pre-emption. Could 
thelatterclaim such land in his suit for 
pre-emption? The answer to this question, 
in my opinion, must bein negative. 

I hold, therefore, that for reasons already 
given the view taken by the Courts below 
is correct and this appeal must be dismiss- 
ed with costs, 

R. L. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE OapER No. 243 
oF 1927, 

January 31, 1928. 

Present :—Mr. Justice B. B. Ghose 
and Mr. Justice Cammiade. 

HARIPADA SAHA AND OTHERS— 
Derenpants Nos. 1 To Ü—APPELLANTS 
versus 
DEBNATH MANDAL-—PraINTIFF 
TIAUDDIN BISWAS AND OTHEES— 
Derenpants Nos. 6 To 9—RzsPONDENTS. 

Civil Procedure Code (Act V of 1908) O. XLI, 
rr. 27, 28, 29-—Unsatisfactory local investigation— 
Duty of Appellate Court—Reversal and remand im- 
proper— Proper procedure, 

An Appellate Court has no power to set aside the 
judgment of the trial Court as a whole merely 
because the way in which the trial Court has dealt 
with the matter of a local investigation conducted 
in the case is unsatisfactory. The proper course 
for the Appellate Court under such circumstances 
would be to order a local investigation itself or 
direct the trial Court to appoint a Commission for 
making. a local investigation and to proceed under 
rr. 27, 28 and 29 of O. XLI, Civil Procedure Code. 

Appeal against an order of the Offieiat- 
ing Subordinate Judge, - Berhampur, Mur- 
shidabad, dated the 17th of December, 
1926,reversing that of the Officiating Munsif, 
Jangirpur, dated the 4th of February, 1925, 
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Babu Urukramdas Chakravarty, for the 
Appellants, 

Babu Pyari Mohan Chatterjee, for the 
Respondents. 

JUDGMENT.—On first reading tha 
judgment it seemed that the Subordinate 
Judge passed his order under the inherent 
jurisdiction of the Court to make an order 
of remand when the trialin the first 
Court is altogether misconceived. The 
trial Oourt after rejecting the report of the 
Oommissioner ought to have in the circum» 
stances stated by the Subordinate Judge 
issued & fresh Commission for the purpose 
of local investigation. There is, however, 
one difficulty in maintaining the order as 
it has been made, and that is this, the 
Munsif decided all the issues including 
the question of limitation. The Subordi- 
nate Judge does not say anything with 
regard to the question of limitation. He 
sets aside the whole judgment simply 
because of the unsatisfactory way in which 
the trial Court dealt with the matter of 
local investigation. It appears to us that 
he was wrong in setting aside the whole 
judgment including the finding with 
regard to the question of limitation upon 
that ground. 

We, therefore, set aside the orderof the 
Subordinate Judge remanding the case 
after setting aside the judgment of the 
Munsif and in lieu of the order made by 
the Subordinate Judge we direct that the 
appeal be sent back to him for decision, 
He may make an order for local investiga- 
tion himself or direct the trial Court to 
appoint a Commissioner for making a 
local investigation and he will proceed 
under rr. 27, 28 and 29 of O. XLI. After 
the local investigation is made and any 
evidence that the Subordinate Judge 
desires to be taken is taken the Subordi- 
nate Judge will decide the appeal on all 
the questions arising in the suit himself. 

The costs will abide the final result. We 
assess the hearing fee at two gold mohurs. 

A. N. A. Case remanded. 
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LAHORE HIGH COURT. 
Suconp CIVIL APenAL No. 2078 oF 1927, 
March 8, 1928. 

Present ;—Mr Justice Bhide. 

GUL MUHAMMAD KHAN AND ANOTHER— 
PLAINTIFFS— ÁÀPPBSLLANTS 
WETSUS 
Sheikh GHULAM DASTGIR—DEFENDANT 
AND Haji ATA MUHAMMAD KHAN AND 
ANOTHER—PLAINTIFF3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 3, 100— 
Punjab Courts Act (VI of 1918), s. 41—Second appeal 
Sale or mortgage —Question of fact. 


The question whether a transaction is a mortgage 
or a sale is one of fact and not of law where it does not 
depend merely upon the construction of the terms 
of the document but also upon the surrounding cir- 
cumstances, 

Tikaya Ram v. Dharam Chand, (1), dissented from, 

Bishen Singh v, Paro (2), distinguished. 

Budha Mal v. Gulab (3), Sunder Das v. Dhanpat 
Rai (4), Jagdish v. Man Singh (5) and Ahmad Khan 
v. Alam Khan (6), referred to, 


Second appeal from  & decree of the. 


Additional District Judge, Jullundur, dated 
the 4th June, 1927, affirming that of the 
Subordinate Judge, Fourth Class, Jullun- 
dur, dated the 15th March 1927. 

Dr. Nand Lal, for the Appellants. 

Mr. Zafrulla Khan, for the Respond- 


ents. 

JUDGMENT.—This second appeal 
. arises out of a suit for pre-emption with 
respect to 34 kanals and 4 marlas of land. 
The land in dispute was mortgaged by 
defendant No. 2 in favour of defendant 
No. 1 for Rs. 1,000 by a deed dated the 
27th of March, 1925. The plaintiff alleged 
that the transaction was in reality a sale 
and sued for pre-emption. The trial Court 
found that the transaction was a mort- 
gage and dismissed the suit wilh costs. 
This decision was aiirmed by the learned 
District Judge on appeal. The plaintiff 
bas filed asecond appeal and the sole point 
for decision is whether the transaction in 
dispute was 8 sale or a mortgage. This 
appears to me to be a ‘question of fact’ 
and not of law and consequently no second 
appeal is competent. On behalf of the 
appellant the only authorities in point 
which were referred to are Tikaya Ram 
v. Dharam Chand (1) and Bishen Singh v. 
Paro (2). The first ruling is, no doubt, 
in favour of the appellant but the view taken 
therein by Stogdon, J., was dissented 


1) 45 P. R. 1895. 
d 19P. R.1905; 78 P.L. Ri 1905; 35 P. W, Ri 
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from in Budha Mal v. Guleb (3). In fact it 
appears from the latter ruling (vide paga 
181*)that Stogdon, J., himself expressed 
doubts subsequently about the correctness 
of the view taken by him in Tikaya Ram 
v. Dharam Chand (1) In Bishen Singh v. 
Paro (2) the question raised before me 
does not appear to have been argued at 
all and consequently the attention of the 
learned Judges was apparently not invit- 
ed to the point. In Sunder Das v. Dhanpat 
Rai (4) it was held following Budha Mal 
v.Gulab (3) that the question whether & 
transaction is a mortgage or a sale is one 
of fact and not of law. The learned 
Counsel for the appellant has drawn my 
attention to several authorities which lay 
down that the true construction of the 
terms of a document isa question of law 
and not of fact; butin the present case 
the question whether the transaction was 
& mortgage or sale does not depend mere- 
ly upon the construction of the terms of 
the document but also upon the surround- 
ingcircumstances[cf, Jagdish v. Man Singh 
(5).] In such circumstances it has been held 
that the question is one of fact ‘and not 
of law’ [Ahmad Khan v. Alam Khan (6)]. 

I must, therefore, hold that no second 
appeal is competent. I dismiss the appeal 
with costs. 


R. L. Appeal dismissed. 
a 36 P, R, 1899, 
(4) 16 P. R. 1907; 101 P. L, R, 1908; 127 P. W.R. 


1907. 
5) 100 P, R. 1895, 
(6) 37 Ind, Cas, 297; 120 P. L. R. 1916; 115 P. W. 
R. 1916. 
*Page of P. R. 1899. —[Ed]. 
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PATNA HIGH COURT. 
Fixst CIVIL APPEAL No. 13 or 1925. 
March 13, 1928. 
Present:—Sir Dawson Miller, KT., 
Chief Justice, and J peice Sir B. K. Mullick, 


T. 

Musammat BIBI FATMA ANp OTHERS 
—PLAINTIFF8—À PPELLANTS 
versus 
ABDUL KARIM AND OTBERS— 
DEFENDANTS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 82, els. (5), (6), 50— 
Question of pedigree—English Law of evidence, 
whether applicable—Muhammadan Law—Acknow- 
ledgment—Presumption—Burden of proof. 

The English Law with regard to evidence on 
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matters of pedigree differs in some respects from 
the Indian Law which is contained in s. 32, cls. (5) and 
(6) and ins. 50 of the Evidence Act. In India only 
such evidence will be admissible which consists of 
(1)- statements by a deceased person regarding re- 
lationship who had special means of knowledge 
when the statements were made before the question 
in dispute was raised; and (2) like statements in a 
Will or deed relating to the affairs of the family 
when made before the question in dispute was raised, 
[p. 431, col. 2.] 

Apart from the general rule that a plaintiff must 
prove his own case, the Muhammadan Law throws a 
special onus upon a plaintiff challenging an ac- 
knowledgment or adoption. It enacts that if a man 
has acknowledged another as his legitimate child the 
presumption of paternity arising therefrom can 
only be rebutted, 

(a) by disclaimer on the part of the person ac- 
knowledged; or 

(b) such proximity of age as would render the 
alleged relationship physically impossible; or 

(c) proof that the acknowledgee is in fact the 
child of some other person. ([ibid.] 


First appeal from a decision of the 
Subordinate Judge, Muzaffarpur, dated the 
21st May, 1924. 


Messrs. M. Hasan Jan, A. H. Fakhruddin: 


and Ahmad Raza, for the Appellants. 

Sir Sultan Ahmad, Messrs. Hasan Imam, 
S. K. Mittra, Syed Ali Khan, Roi T. N, 
Sahay, Syed Mehdi Imam, K. Husnain and 
Ghulam Muhammad, for the Respondents. 

JUDGMENT. 

Miller, ©, J.—The only question in 
this case is one of fact, namely, whether 
the defendant Abdul Karim is the legiti- 
mate son of Ohaudhuri Abdul Razzak 
and his wife Musammat Mahtab. The 
Subordinate Judge determined the ques- 
tion intheaffirmative andthe somewhat 
lengthy argument addressed to us’ on 
&ppealhas failed to convince me thatthe 
learned Judge was not justified in arriving 
at that conclusion, The documentary evi- 
dence produced on behalfof the defendants 
shewa that on repeated occasions Abdul 
Razzak during hie lifetime acknowledged 
the defendent Abdul Karim as his son in 
documents conveying property to the 
latter. The plaintiff in her plaint challeng- 
ed these documents on the ground that 
the defendant gained so much influence 
over Abdul Razgak that he coerced him 
into making the acknowledgments. A 


different case, however, was sought to be’ 


mads by the evidence at the trial. It was 
suggested that some sort of adoption took 
place and that Abdul Razzak in order 


to createevidence which might be used 


after his death acknowledged the defend- 
ant as his son, There is, however, no 
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proof of any adoption or that these docu- 
ments were executed in order to create evi- 
dence. ltisasuggestion merely and is not 
supported by apy proof. As most ofthe 
witnesses were speaking about events 
which took place some seventy years eailier 
the evidence is for the most part of a vague 
and unconvincing charatter. It is clear, 
however, fromthe evidence of most of the 
plaintiff's witnesses who are old enough to 
speak of events within their knowledge 
that the man Chitnu, son of Buddhu, 
who is sought to be identified with Abdul 
Karim, the defendant, must have been 
born several years after Abdul Karim 
whose age is established with reasonable 
certainty not only by his own evidence but 
by that of the principal plaintiff herself as 
being at least seventy years at the time 
when the evidence was given in 1924, 
The man Chitnu according to most of the 
defendant's witnesse8 must have been born 
several years later and could not be the 
same person. Evidence of this class is. 
certainly not, in my opinion, sufficient to 
rebut the strong presumption which arises 
under Muhammadan Law in favour o 

paternity by the proved acknowledgment 
of Abdul Razzak that Abdul Karim was 
his son. I have had an opportunity of 
perusing the judgment about to be delivers 
ed by my learned brother who has con- 
sidered the evidence at length and I agree 
with the conclusions at which he arrives and: 
would dismiss this appeal with costs. 

Mullick, J.—This case turns upon & 
Bimple question of fact, namely, whether 
Ohaudhury Abdul Razzak of Jamalabad 
and Muzaffarpur married as his second 
wife Musammat Mahtab and had by that 
wife a son Abdul Karim, the defendant No. 
1 in this case. 

Abdul Razzak was a man of considerable 
property and was born about 1820 and 
died on the 2nd December, 19lU. The 
genealogical tree attached to the plaint 
shows that Abdul Razzak lefta sister 
named Bibl Sogra whose daughter is the 
plaintiff No. 1 Musammat Bibi Fatma aliae 
Kaniz Fatma. Fatma marriedone Abdul Latif 
who was descended from Ohaudhury Daud 
Ali, the brother of Abdul Razzak’s father 
Reayasat Ali. Ohaudhury Abdul Wahid 
plaintiff No. 2, Ohaudhury Abdul Gafoor 
plaintiff No. 8, Ohaudhury Muhammad 
Nasir plaintiff No. 4, Musammat Nejmun« 
nissa plaintiff No. 5 are the sons and- 
daughter of Musammat Fatma by Abdul 
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Latif. Bibi Sharifan defendant No. 2, 
Nasiran defendant No. 3, Chaudhury 
Muhammad Sadiq defendant No. 4, 
Ohaudhury Wasi Anmad defendant No. 5, 
Cnaudhury Vakil Ahmad defendant No. 6, 
Bibi Mosifan defendant No. 7, and Bibi 
Alikan defendant No.8 belong to Daud Ali's 

D. 2 

e are differences. between the 
genealogy put forward by the plaintiffs and 
that put forward by the defendants. The 
plaintiffs’ genealogy does notshow MMusam- 
mat Rabeya and Abdul Hakim as the 
daughter and son respectively of Daud Ali. 
It also omits the name of Abdus Shakur, 
who, according to the defendants, was theson 
of Abdul Latif and lefta daughter named 
Fahmida. According to the plaintiffs, this 
Abdus Shakur died before his father and 
left no child. If the genealogy of the 
plaintiffs is true, then the plaintiffs are 
entitled to a share of 8 annas 17 kauries 
3 krants and 1 dant share in ths properties 
in suit. —.— a od | 

But the differencés which are material to 
this case are these. The plaintiffs say that 
Abdul Razzak had one wife, namely, 
Birajan alias Raj Bibiand that hehad no 
ohildren by her. The defendants say that 
Abdul Razzak had three wives, Musammat 
Raj Bibi, Musammat Mahtab and Musammat 
Baliman and that by Musammat Mahtab he 
had a son named Abdul Karim, the defend- 
ant No. L and that Abdul Karim had only 
' one wife, namely, Musammat Kamizunnissa. 
The plaintiffs say that Musammat Mahtab 
was notthe wife of Abdul Razzak; also that 
Abdul Karim had two wives, namely, 
Musammat Sohoni, by, whom he had a 
daughter named Budhia, and Musammat 
Kamizunnissa by whom he had two 
daughters and two sons. 

The plaintiff No.6 isa purchaser pen- 
dente lite of a half share in the property in 
guit from the other plaintifs and was added 
as a party on the 25th September, 1923. 

. It is the case of the plaintiffs that some 
af the defendants are parties whose interest 
as the heirs of Abdul Razzak has become 
barred by limitation by the adverse 
possession of defendant No. 1. I 
. The period of limitation for lodging the 
suit was twelve years from the date of 
Abdul Razzak's death and an issue was 
xaised as to the exact date of Abdul 
Razzak’s death. The Subordinate Judge 
has found that as Abdul Razzak died after 
pidnight the date must be reckoned as the 
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2nd December, 1910, and that the suit which : 
_was filedon the 2nd December, 1922, is 


justin time. 


The learned Subordinate Judge also . 


finds that Abdul Razzak was a keen business- 
man and looked after the management of 
his affairs till the end. He kad dealings 
with Mr. Richardson, the manager of the 
Bhikhanpur Indigo Concern, and on the 
24th November, 1910, he left with Mr. 


. Richardson a document purporting to be a 


Will executed by him on the 24th Novem- 


ber, 1910, in which he describes the defend- : 


ant Abdul Karim as his lawful and legal 
heir. That document was kept by Mr, 
Richardson and handed over by him to 
Abdul Karim on the 24th September, 1924, 
No Probate was taken of it as Abdul Karim 
entered into possession of Abuul Razzak's 
properties without any opposition. In my 
opinion the evidenee fully supports these 
findings. 

Between 1876 and 1883 Abdul Razzak 
executed a number of documents transferr- 
ing property to Abdul Karim. Some were 
gifts outright and others were deeds of sale 
of which the conaideration wes remitted. 

The plaint attacks these documenta 
either as forgeries or as having been 
obtained by Abdul Karim by undue 
influence and coercion. 


-Itis alleged by the plaintiffs that Abdul. 


Karim is the son of one Budhu Jolaha who 
came from a village called Kumraon which 


was the home of Abdul Razzak's first wife. 
Musammat Raj Bibi alias Birajan, Budhu. 


Jolaha was a Muhammadan and it is 
alleged that he got entangled with a Hindu 


woman named Sundari, a Tamolin by 


caste, and had by hera child named Ohitnu 


or Ohhitnu, or Ohitun or Ohatua, who. 
afterwards came to be known under the. 
name of Abdul Karim. The plaintiffs do. 


not state when and how this new name was 


given but they hint that there was some-. 


thing in the nature ofan adoption on the 
part of Abdul Razzak about 1876 after 
which the child was held forth by Abdul 
Razzak as his son Abdul Kerim by his 
wife Mahtab. The plaintiffs further allege 
that Raj Bibi brought Budhu and Sundari 
and this child with her to.the house of 
Abdul Razzak at Jamalabad when the child 
was very young, his ezact age being a 
matter of controversy in this suit. lt ig 
alleged that the child first of all became a 
goat-herd in theserviee of Abdul Razzak 
then he became a saki oz cup bearer to 
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Abdul Razzak whois alleged to have been 
a hard drinker. «Indeed one of the cases 
made in the plaint is that he was so drunk 
always that the documents in favour of 
Abdul Karim were executed without a 
proper knowledge cftheir contents. Some 
time after his arrival at Jamalabad Budhu 
issaid to have become the driver of Abdul 
Razzak's elephant,as to the time of pur- 
chase of which also thereis some uncertain- 
ty. Next it is alleged that Chhitnu became 
a charkatta in Abdul Razzak's service, his 
duties being to cut fodder for the elephant. 
It is alleged that by the year 1876 Ohhitnu 
had acquired such aninfluence over Abdul 
Razzak that Abdul Razzak was determined 
that he should inherit his properties and 
that from that time he under Ohhitnu's 
influence began to give out that Ohhitnu 
was his son by his second wife Mahtab and 
that his name was Abdul Karim. 

Upon the allegations of undue influence, 
fraud and coercion, two issues were framed, 
namely issues Nos. y and 10. Issue No.9 
runs as follows: 

(9) Whether the charges of profligacy, 
drunkenness, opium eating and other bad 
habits of Ohaudhury Sheikh Abdul Razzak 
as alleged by the plaintiffs are true? 

(10) Whether the deeds attacked in paras. 
12,15 and 16 of the plaint were executed 
by Ohaudhury Abdul Razzak? If they 
Were so éxecuted, were they executed by him 
under misrepresentation and undue influ- 
ence? Are they forged? 
` The Subordinate Judge has unhesitating- 
ly answered both issues in favour of 
defendant No. 1 but it appears that during 
the arguments before the Subordinate 
Judge an attempt was made to put forward 
& somewhat new case, It was suggested 
that,even if it were admitted that the 
transfers in favour of Abdul Karim were 
genuine, Abdul Razzak executed the deeds 
with the intention of making it falsely 
appear that Abdul Karim was his son, 
It was argued that there must have been 
something like an adoption in or about 1876 
from which date Chhitnu began to be 
described as Abdul Karim and to be styled 
the "new Chaudhury”, that is to say, a new 
member of the Ohaudhury family. The 
Subordinate Judge's answer to this new 


case was that Abdul Karim, though known : 


as Chhitnu, was not the son of Budhu 
Jolaha, that he was the son of Abdul 
Razzak by his lawful wife Musammat 


Mahtab, who, though of low family was 
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lawfully married to him, and that the plaint- 
iffs, therefore, were not entitled to inherit ' 
any of the properties of Abdul Razzak upon 
the death of Bibi Sogra. 

Before discussing the evidence in the 
case, it is necessary to observe that the 
English Law with regard to evidence on 
matters of pedigree differs in some respects 
from the Indian Law which is contained in 
s. 32, cls. (5) and (6) and in s. 50 of the 
Indian Evidence Act. Only such evidence 
in this case will be admissible which con- 
sists of (1) statements by a deceased person 
regarding relationship who had special 
means of knowledge when the statements 
were made before the question in dispute 
was raised; and (2)like statements in a 
Willor deed relating to the affairs of the 
family when made before the question in 
dispute was raised, 

Section 50 provides that when the Court 
has to form an opinion as to the relation- 
ship of one personto another the opinion, 
expressed by conduct, as to the existence 
ofsuch relationship of any person who, as 
amember of the family or otherwise, has 
special means of knowledge on the subject, 
is a relevant fact. 

Nowa mass of oral evidence has been 
called on either side to prove who was the 
father of defendant No. 1, 

The Subordinate Judge, after a very 
careful examination of the evidence of the 
twenty witnesses’ called on behalf of the 
plaintifis has no hesitation in finding that 
the story of the plaintiffs with regard to the 
parentage of Abdul Karim hasnot been 
established. He has accordingly dismissed 
the suitand the plaintiffs now appeal. 

Apart from the general rule that a 
plaintiff must prove his own case, the 
Muhammadan Law throws a special onus 
upon the plaintiffs in this case. lt enacts 
that if a man has acknowledged another 
as his legitimate child the presumption of 
paternity arising therefrom can only be 
rebutted, 

(a) by disclaimer on the part of the 
person acknowledged; or 

(b) such proximity of age as would render 
the alleged relationship physically impos. 
sible; or 

(c) proof that the aeknowledgee is in fact 
the child of some other person. 

It has been abundantly proved that the 
acknowledgment in this case was not in any 
way casual. It was deliberate and made in 
formal and solemn manner in registered : 
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Razzak by his conduet fully intended to 
give out to the world that Abdul Karim was 
his legitimate son. In these circumstances, 
the learned Subordinate Judge was right 
jn holding that the plaintifs must fail if 
they cannot prove by their own evidence 
that Abdul Karim wis not the son of Abdul 
Razzak but was the son of Budhu. ; 
| [Note:—The rest of the judgment is not material 
| for the purposes ofthisreport—Ed] | 
B, K. P. . Appeal dismissed.’ 


LAHORE HIGH COURT. 
Sz0onp CIVIL APPEAL No. 1913 or 1927. 
February 28, 1928. 
Present:—Mr. Justice Addison. 
MOKHA-—DEFENDANT—A PPRLLANT 
versus 

ALFA alias AFLA AND OTHERS— 
PrLAINTIERS— RESPONDENTS. | 
Custom—Alienation—Necessity —Sister's marriage, 


zA gon who succeeds ‘his father must maintain his 


i ‘ster and get her married, Sister's 
tinmarried ni NA a valid necessity justifying 
alienation of ancestral property. . 

Second appeal against a decree of the 
District Judge, Ambala, dated the 12th 
May, 1927, reversing that of the Fourth 
Class Sub-Judge, J agadhri, dated the 20th 

ust, 1926. . 
B5 Shamair Chand, for the Appellant, 

Mr. Hukam Chand Mehra for Mr. Nihal 
Chand Mehra, for the Respondents. | 

JUDGMENT.—One Joti before his 
death sold 7 bighas and 13 biswas of land by 
a registered sale-deed, dated the 5th of 
March, 1924, to Mokha. The plaintiffs are 
reversioners of Joti and have sued for pos- 
session of the land sold on the ground that 
the land was ancestral and that the sale was 
without consideration and necessity. The 


suit was dismissed by the trial Court, but on : 


eal to the learned District Judge it was 
Geared subject to payment of Rs.40 to 
the vendee within two months, Against 
this ceo the vendee has preferred this 

eal. 2 

ics Mi of Rs. 160 included in the sate 
gonaideration of Re. 300 was for the marriage 
expenses of Joti’s sister. Joti succeeded 
his father 88 owner before the father had 
time to marry Joti’s sister, 4. 2., his own 
daughter. The District Judge held that it 
was not a necessary purpose to sell land in 
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order to marry a sister. This finding is ; 
challenged before me. i 

It is admitted that if the father before | 
his death had married his daughter he 
could have sold sufficient land for the’. 
marriage expenses and that such a sale 
would have been held to have been for . 
necessary purpose. Similarly, if there had 
been no son and if the widow hadsucceeded, , 
she could have sold the land to marry the . 
daughter. In these circumstances as Joti , 
got the land from his father I am unable to ` 
see how the saie of the land for the marriage - 
expenses of his sister was not a necessary 
purpose in his case. Obviously a son who 
succeeds his father must maintain his . 
unmarried sister and marry her, I, theres. 
fore, allow this item of Rs. 160. 

There is another item of Rs, 100 which . 
the trial Court held to have been advanced , 
for a necessary purpose, namely, the pay- 
mentofadebt. The learned District Judge, - 
however, has come tothe conelusion that thia 
was a fictitious debt, This is a finding of 
fact which cannot be challenged before me. ` 

For the above reasons I accept the appeal 
in part and modifying the order of the 
District Judge, grant the plaintiffs a decree’ 
for possession of the land in euiton pay. 
ment of the sum of Rs, 200, The parties will 
bear their own costs, 


R. Ls Appeal allowed, 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE Deorzx No. 1273 

i oF 1925.. i 

February 16, 1928. 
Present:—-Mr. Justice B. B. Ghose 
and Mr. Justice Cammiade. 
Messrs. SHRIRAM ann MAHADEO A FIRM 
OF MEROHANTS— APPELLANTS 
versus 
MUKH RAM AGARWALA— RESPONDENT. 

Appeal—Suit by members of firm—Appeal against: 
some members alone, competency of . 

A Buit was instituted by three persons as members 
ofa firm and a decree was made in their favour, 
The defendant appealed impleading only one of the’ 
members of the firm as respondent : 4 

Held, that the appeal was improperly constituted 
and liable to be dismissed on that ground, 

Appeal against a decree of the Deputy 
Commissioner, Darjeeling, dated the 27th 
of February, 1925, affirming that of the’ 
Monell Kurseong, dated the 13th of August," 

4, . ' 
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Dr. Sarat Chandra Basak and Babu 
sa saga Kumar Mitter, for the Appel- 
ants. 

Mr. S. N. Banerjee and Babu Shyamadas 
Bhattacharjee, for the Respondent. 

JUDGMENT.—The appeal is not pro- 
perly constituted as the plaint was brought 


by three persons as members of a firm- 


and the decree was made in their favour. 
The appeal to the lower Appellate Court 
was against one of the members of the 
firm, It was not properly constituted 
there. But the objection does not appear 
to have been taken and the lower Ap- 
pellate Court dismissed the appealon the 
merits. Here the defendant has appealed 
making only one of the members of the 
firm as respondent. The appeal is infruc- 
tuous, for even if a decree in favour of the 
person who is made respondent here is set 
aside the other plaintiffs would be entitled 
to execute the decree to its full extent. 

The appeal, therefore, is dismissed as im- 
properly constituted with costs. 

ALN, As Appeal dismissed, 


MADRAS HIGH COURT. 
OrvinL, Revision Peririon No. 1091 oF 1996. 
i August 18, 1927. 

Present :—Mr. Justice Srinivasa Ayyangar. 
T. V. DEVARAYA REDDIAR-—DEFEND- 
ANT No. 2— PuTITIONER 
versus 


LIPTONS, Lrp.—PrLaINTiFFS—RESPONDENTS. 
Practice—Ex parte decree—Application by plaintiff 
for amendment of decree by correcting initials of 
judgment-debtor—Objection of non-service of plaint 
—Order setting aside ex parte decree without ap- 
plication, whether legal—Amendment, effect of. 
Subsequent to the passing of an ex parte decree 
in the Presidency Small Cause Court, the plaintiff 
decree-holder applied for amendment of the decree 
by changing the initials of the judgment-debtor 
from A. R. to T. V. The judgment-debtor 
contended he was not served at all with notice 
of suit and that he was wrongly made ex parte, 
and that the defendant as originally described 
was a diferent person, There was no appli- 
cation by the defendant to set aside the ex 
parte decree. The Small Cause Court Judge 
held that the defendant had not been properly 
served and finding that the man who appeared at 
the amendment proceedings was the same as the 
one originally intended to be joined as party de- 
fendant directed the cause title to be amended : 
Held, on revision, (1) that though there was no formal 
written application to set aside the ex parte decree, 
fhe Qourt had tho power to vacate it and there was no 
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reason to interfere with its discretion in revision; [p. 
434, col. 2.] 

(2), that the identity of the original defendant 
with ‘that of the new person being established, the 
amendment was only in respect of a clerical mis- 
take and was not open to any legal objection. [p. 435, 
col. 2.] . 

Petition, under s. 115° of Act V of 1908, 
praying the High Court to revise an order 
of the Court of Small Causes at Madras,in M, 
P. No. 3 of 1926 in Suit No. 3033 of 1923. 

Messrs. B. C. Seshachala Ayyar and P. 
Vedachala Ayyar, for the Petitioner. 

Messrs. Short Bewes & Co., for ihe Re- 
spondents. 

JUDGMENT.,.—This is a civil revi- 
sion petition to revise an orderofthe Chiet 
Judge of the Presidency Small Cause Court 
at Madras. The necessary facts may be 
briefly stated: The respondents in this 
Court, Liptons, Ltd., instituted this suit 
against two defendants, the 2nd defendant 
being described as one A. R, Devaraya 
Reddy, brother-in-law of the lst defendant. 
For some reason the Ist defendant seems 
to have been exonerated and as the 2nd de- 
fendant in the suit was not properly served, 
there was apparently an order for service 
on him by substituted service and there- 
upon a decree was passed ex parte against 
him. Thedecree was passed in or about 
December, 1923, and an application seems to 
have been made about two years afterwards 
on or about 22nd December, 1925, on behalf 
of the plaintiffs for amending the decree by 
describing the judgment-debtor, the origin- 
al 2nd defendant as T.V. Devaraya Reddy 
instead of A. R. Devaraya Reddy; that is, a 
simple applieation for the amendment of 
theinitials of the judgment-debtor in the 
decree passed by the Court. The petition 
for theaméndment was supported by aff- 
davits, Inanswer to the application, of which 
apparently notice was ordered and served 
on the present petitioner, he appeared and 
filed an affidavit. In that atfüdavit he 
amongst other matters set out that he did 
not know of the suit, that he was not pro- 
perly served with summons in the case, that 
he was not aware of the passing of the 
decree and that, therefore, the decreo could 
nos possibly be regarded as properly passed 
against him, and tne position was taken up 
on his behalf that the decree must be re- 
garded as a decree passed against some 
other person and not against him. The ap- 
plication for amendment was objected to on 
the ground that the original judgment-debt- 
or wasa person entirely different to th 
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person there and then before the Court as 
respondent to this amendment petition and 
that the ordering of the amendment would 
have the effect of, by way of amendment, 
making adegree against some person who 
was not a defendant, who was not properly 
served and who had no opportunity to de- 
fend the action. At this stage the learned 
Chief Judge of the Small Cause Court who 
had apparently all these facts before him 
came to two conclusions, (1) that the re- 
Spoadent before him had not been shown to 
have been properly served with the sum- 
mons in the suit and that the decree ap- 
peared to have been passed without such 
service and that the defendant did not also 
know ofthe suit, till the proceedings with 
which he was then concerned ; and (2) that 
according to the plaintiffs the original de- 
fendant in the action against whom the 
decree passed was passed ex parte was the 
very identical person who was appearing 
as respondent to the amendment petition 
and that there was no substance in the con- 
tention that the original A. R. Devaraya 
Reddy was a person different to the T. V. 
Devaraya Reddy then appearing. He there- 
upon made an order vacating or setting 
aside the decree passed ex parte and allow- 
ing the amendment of the plaint. It is 
‘true, as contended for by the learned Vakil 
for the petitioner, that there is no power in 
the Oourt to order the amendment of any 
pleadings subsequent to the passing of a 
decree in the suit. Assuming for the sake 
‘of argument that the person described as 
judgment-debtor in the decree was the same 
person as theone appearing as respondent 
in the amendment application, then the 
plaintiffs not having taken care to describe 
the defendant properly, must be confined to 
such remedies as they can get against the 
person described in the decree in the man- 
mer he was. Ifon that decree they could 
obtain any relief against this person as the 
judgment-debtor, they would, of course, be 
entitled to do so. But in the absence of 
any provision, because so far as the Small 
Cause Court is concerned there is no power 
ofreview granted, and this cannot be re- 
garded asa case where there was merely a 
clerical mistake in the decree or any differ- 
ence between the judgment and thedecree— 
mo such power could possibly have been 
exercised. That difficulty of the learned 
Ohief Justice seems tohave been conscious 
of and he also, no doubt, further realised 
that if there was substance in the conten- 
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tions of the defendant, it might be that the 
amendment of the decree would have the 
effect really of passing a deeree against a 
person who had no notice of the suit or 
who had not had an opportunity afforded 
him of defending the action. No doubt, 
it is also now admitted that the defendant 
did not apply for setting aside the decree 
passed in ihe case ex parte. One can easi- 
ly understand the reason. He put himself 
in the position where he was really unable 
to doit, because hiscontention was that the 
A. R, Devaraya Reddy mentioned in the 
decree was a person entirely different to 
himself and, therefore, he could net with 
any seemliness say that he was the 
real defendant and come and apply to have 
the ex parte decree set aside. ln those cir- 
cumstances, and no doubt without a formal 
application by the defendant, the learned 
Judge has set aside the decree and the 
question is whether this Court on this peti- 
tion should interfere with that order. All 
that the provisions in the Small Cause 
Oourt procedure require for setting aside 
a decree ex parie at the instance of the de- 
fendant is an application for the purpose 
setting out the necessary ground, ‘he 
necessary grounds had been set out by the 
present petitioner in the affidavit filed by 
him to the effect that he did not know of 
the suit, that he was not properly served, 
that he did not know of the decree, and so 
on. On those facts the learned Judge was 
clearly entitled, even though there was no 
formal written application before him, to 
set aside the decree passed ex parte, finaing 
that on account of the defect in the descrip- 
tion of thedefendant there was no proper 
service of the summons on the defendant, 
Whatever might be thought of the view that 
at one time prevailed that the Oourt had an 
inherent power to set aside such decrees, 
suo motu, without any reference to any ap- 
plication or bar of limitation, still when the 
materials were placed before the Judge, and 
he was satisfied that the facts were as dated 
above, and the learned Judge found that, 
having regard to the peculiar nature of the 
objection raised by the defendant, he had 
put himself out ot Court so far as the peti- 
tion for setting aside the ex parte deeree 
was concerned, he was entitled to treat the 
real substance of the objection taken on 
behalf of the petitioner as an objection to 
the decree passed ex parte and set aside the 
same. | have, therefore, come to the conolu- 
sion that on the materials before the lempa 
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ed Judge he was entitled to treat the ob- 
jections taken on behalf of the petitioner as 
anapplieation really for setting aside the 
ez parte decree and I have no doubt what- 
ever that the learned Judge not only had 
power to doit, but thathe exercised very pro- 
perly the discretion vested in him. 

Then as regards the other objection made 
by the learned Vakil for the petitioner, 
namely, that. it virtually amounts to 
allowing the plaintiff to amend the plaint 
in such a manner asto make it a suit 
against a different party in the same 
manner and to the same extent as if that 
new party was added as party defendant 
on the day on which the amendment comes 
to be made and the inability that would 
be consequent thereon of the added de- 
fendant not being able to plead the bar 
of limitation to which he is clearly en- 
titled, itis necessary to state only this. 
It is cléar from the record that the present 
plea of the defendant, the present petitioner, 
is that he was not a party to the dealings 
at all and had nothing to do with the 
plaintiff. Ifas a resultof the enquiry it 
should be found that the original suit as 
instituted was against a different person 
and that the person substantially stated 
and described as defendant in the original 
plaint and the proceedings thereto, was 
not this person now before the Oourt, then, 
of course, the Odurt will be bound to give 
effect to it and dismiss the suit on the 
ground that the suit against this present 
defendant now before the Oourt had not 
been properly instituted within the time 
allowed by the Law of Limitation. But if, 
on the other hand, the Court should come to 
the conclusion that the suit as originally in- 
stituted was not against a different person, 
but it was a case of the plaintiff's having 
had in mind already and substantially 
pursuing the claim only against this 
identical person, then it follows that the 
description of the defendantin the plaint 
was a mere errorin the initials, a slight 
mistake it may be in the spelling, it often 
is, in the residence or the father’s name 
and so on, which really is a misdescrip- 
tion only, 
cannot possibly be regarded as going to 
the root ofthe thing and disturbing in 
Any way or to any extent the indentity 
of the person constituted as the defendant 
by the plaintiff. I am not, therefore, at 
present deciding any matter with regard 
fo limitation, lf it wasclear on the pro- 
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and such a  misdeseription , 
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ceedings now under revision that the party 
now added was a new party as contended 
for by Mr. Seshachellam, I should certain- 
ly not have had any hesitation in holding 
that tke Court had no power to add any 
such party. But the very basis on which 
the learned Judge has proceeded is that 
it is the same identical person and there 
was only a misdescription by him. If that 
be so, there is no question of adding a 
new party at all. 

Ihave, therefore, come to the conclusion, 
and I am notsorry to have come to that 
conclusion having regard to the conten- 
tions raised on behalf of the petitioner, 
that the order of thelearned Judge was 
right and the justice of the case does not 
eallfor any interference on the part of 
this Court. The petition is, therefore, re- 
jected and is dismissed with costs. 

Y.N. V, Petition dismissed, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECRER No, 
124 or 1925. 

January 30, 1928. 
Present:—Justice Sir Arthur Herbert 
Cuming, Kr., and Mr. Justice Mukerji, 

KALISARAN OHAKRABARTY 
—PLAINTIFF—AÀPPELLANT 
versus 

BIJOY GOBINDO CHAKRABARTY 

AND OTHERS—DEFENDANTS—RESPONDENTS, 

Có-sharers—Co-sharer in exclusive possession pay ing 
entire rent—Suit for contribution against excluded co- 
sharer, whether maintainable. 

Where a co-sharer has been wrongly kept out 
of possession by another co-sharer a suit for con- 
tribution at the instance of the latter for rent paid 
by him during the period of dispossession does not 
lie against the former. [p. 436, col. 1.] 

Swarnamoyee Debi v. Hari Das Hay (1), icl- 
lowed, 

Appeal against a decree of the District 
Judge, Rajshahi, dated the 20th of Novem- 
ber, 1924, modifying that of the Munsif, 
Natore, dated the 8th of December, 1920. 

Babu Krishna Kamal Maitra. for the 
Appellant. ` 

Babu Bansori Lal Sarkar, for the Respond- 


ents, 
JUDGMENT. 
Cuming, J.—This appeal arises out of a 
Suit for contribution, The plaintif in the 
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suit isa co-sharer of the defendants. Hiscase 
was that the superior landlord sued him 
and the defendants for rent for the years 
1319 to 1322 and obtained a decree and he 
satisfied the decree. He, therefore, sued 
the defendants who were his co-sharers for 
contribution. The main defence was that 
‘the defendants had been kept out of posses- 
Sion of their share ofthe property during 


ihe period covered by the rent-decree whieh . 


the plaintiff had satisfied and hence they 
were not liable to contribution. The 
primary Court decreed the plaintiffs suit. 
Onappeal, thelearned District Judge found 
that so faras regards the years 1319 and 
1320, the plaintiff had kept the defendants 
out of possession and so he was not entitl- 
ed to any contribution. We decreed the 
defendant's appeal. Against this decision 
the plaintiff appealsto this Court and there 
js a cross-objeetion on behalf of the 
defendants with regard to the rent of the 
year 1321—the defendants contending that 
they were not in possession of the property 
during the year 1321 also. 

The plaintiff would seem to argue that 
as the defendants were in exclusive posses- 
sion of some other joint property it is really 
a question of accounts between the parties 
and that, therefore, the plaintiff's suit for 
the years 1319 and 1320 should not be 
dismissed but that accounts should be taken. 
He further argued that on the facts fcund 
he was entitled toa decree for the years 
1319 and 1320. i 

With regard to the frst contention 
advanced on behalf of the plaintiff-appel- 
lant the simple answer is that this was 
not the plaintiff's case. His case was that the 
defendants were in possession ofthe pro- 
perty during the years for which he had 
paid the rent, and he did not suggest in 
his plaint that he had been kept out of 
possession of any other portion of the joint 
property and that hence it was a question of 
accounts, ` 

With regard to the last contention that 
the defendants being admittedly co-sharers 
they must contribute, the point has been 
decided in the case of Swarnamoyee Debi 
v. Hari Das Ray (1) where it was held that 
where a co-sharer was kept out of possession 
wrongly by another co-sharer a suit for 
contribution at the instance of the latter 
for rent paid by him during the period of 
dispossession did not lie against the former, 
That this is soin the present case is obvious. 

(1) 8 O, W. W, 803, 
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The plaintiff has apparently enjoyed the 
entire profits of the land during the years 
for which he seeks contribution from the 
defendants and obviously he cannot be 
entitled to receive any contribution from 
the defendants for any rent that he might 
have paid. The appeal of the plaintiff is, 
therefore, dismissed: with costs. There 
remains then the cross-objection of the 
defendants regarding the year 1321. 
Whether the defendants.were or were not 
in possession during the year 1321 is, no 
doubt, a question of fact, and possibly the 
finding of the learned District Judge might 
be clearer on the point than it is. But, 
after all, it is a judgment of afürmance. 
Moreover, the defendants and the plaintiff 
being co-sharers, it was clearly for the 
defendants to show that they had been kept 
out of possession during the year 1321, the 
finding of the District Judge amounts to 
this that they have failed to prove this. 
That being so, the cross-objection is also 
dismissed with costs. 
Mukerji, J.—1 agree. 
A.N. A, Appeal dismissed, 
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LAHORE HIGH COURT. 
Sgooxp. O1vIL APPBAL No. 1712 oF 1927. 
February 27, 1928. 

. Present:—Mr, Justice Jai Lal. 
Rana UPENDAR CHAND-—PLAINTIFF— 
APPELLANT ee 
versus 


Mian HARNAM SINGH AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Jagir—Estate governed by rule of primogeniture— 
Junwr members allotted certain lands for mamten- ` 
ance—Unallotted portion of estate, title and possession 
of —Presumption—Adverse possession by junior mem- 
bers. 

Incase ofa jagir which is governed in matters of 
descent by the rule of primogeniture and in which the 
junior members are entitled only to such parts there- 
of asare allotted to them for their maintenance, it 
must be presumed thatthe jagirdar is in possession 
of the unallotted portion of the estate and itis for 
the junior members who claimany title either by 
grant or adverse possession to any portion of the 
estate to establish their elaim by afirmative əvi- 
dence. [p, 437, col. 2.] 


Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 
6th April, 1927, reversing that of the 
Subordinate Judge, Fourth Olass, Hoshiar- 
pur, dated the 12th July, 1926, - 
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Dr. Sir Mian Mohammad Shafi and 
Mr. Shamair Chand, for the Appellant. 

Pandit Nanak Chand, for the Respond- 
ents. 


JUDGMENT.—This was a suit for 
. possession of certain properties described 
in the plaint instituted by Rai Sahib 
RanaUpendar Chand against Mians Harnam 
Singh and Bachittar Singh. It was de- 
ereed by the trial Court but the learned 
District Judge of Hoshiarpurhas set aside 
the decree and dismissed the suit. The 
pnus has consequently appealed to this 
ourt, 


The plaintiff is a jagirdar of Manswal 
and the defendants are junior members 
of the family. The  pedigree.table is to 
be found in the judgment ofthe District 
Jüdge and need not be repeated here. 
It' has been found,by the learned Judge 
that the Manswal estate is governed in 
matters of descent by the rule of pri- 
mogeniture and that the titular Rana 
succeeds to the entire estate while parts 
of the lands in different villages are al- 
lotted to the junior members of the 
family ior their maintenance and on the 
extinction of the line of such junior mem- 
bers the lands allotted to them revert to 
the head of the family, that is, the 
Rana. 

The plaintiff's case was that he was 
the owner of the properties in suit which 
had originally been allotted to certain 
junior members of the family, but at 
the time of the suit were not actually 
under the occupation of any such mem- 
bers because either theirline had become 
extinct or they had succeeded to the 
entire jagir by virtue of their right 
under the rule of primogeniture and 
relinquished the properties to reside in 
the houses reserved for the head of the 
family. It was also alleged that on differ- 
ent occasions parts of the property in 
suit had been given for temporary use 
by the plaintiff to the defendants but 
that the defendants had declined to vacate 
the same after the object for which 
they had been given to them had been 
fulfilled and had otherwise taken illegal 
possession of the properties in suit. 

The defendants did not claim that any 
of the properties in suit had been al- 
lotted to them for their maintenance by 
the head of the family, but resisted the 
plaintiffs suit on the groundithat they had 
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aequired title thereto by adverse posses: 
sion extending to more than twelve years. 
The trial Court placed the entire burden 
of proof om the plaintiffand, as I have 
already stated, decreed the suit. The Dis- 
trict Judge on appeal has held. that 
the plaintiff is the owner' of the village 
of Manswal except Buch parts thereof 
given to the junior mem- 
bers of the family at various times. He, 
however, held that as with regard to 
certain other property, which apparently 
was not allotted originally to the defend- 
ants, the latter have kaang pies 
ive title, “there seems to be no 
pe ground to hold that all the places 
which are claimed by the plaintiff must 
be presumed to belong to him unless the 
defendants prove that they have either 
been allotted to them as their property 
or have been in their adverse possession 
for more than twelve years. It is for 
the plaintiff to prove under each issue 
framed by the Court that he is owner 
of these plots and had at the | date of 
the suit a subsisting title to them. Final- 
ly, the learned Judge dismissed the suit 
merely on the ground that the plaintiff 
had failed to prove that he had been 
in possession of any of the properties 
in suit within twelve years of the suit. 
Tt will thus be observed that the learn- 
ed District Judge was of opinion that 
the case was covered by Art. 142 of 
the First Schedule of the Indian Limita- 
a pum opinion, in view of the fact that 
the entire Manswal estate belongs to the 
Rana the head of the family, and the 
junior members like the defendants-re- 
spondents are entitled only tosuch parts 
thereof ag are actually allotted to them 
for purposes of residence or maintenance, 
it must be presumed that the Rana is 
in possession of the unallotted portion 
thereof and it is for those who claim 
any title either by grant or by adverse 
possession to any portions of the estate 
to establish their claim by affirmative 
evidence. Owing to the nature of the 
property in suit it is not possible for 
‘the Rana to prove his possession by 
actual occupation of any portion — of the 
property in guit. These properties are 
all situated apart from his own residential 
houses and are intended for the use and 
occupation of the junior members of the 
Whenever the line of any such, 
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members becomes extinct the properties 
revert to the Rana and are available 
for allotment by him toany other junior 
member of the family who may stand 
in need ofaecommodation for residence. 
In the absence .of any aetual allotment 
thereof they remain in the constructive 
possession of the Rana and the remain- 
ing junior members have no right to 
occupy them except with the permission 
of the Rana, Having regard, therefore, 
to the peculiar nature of the property 
in suit the presumption should be that 
all the unallotted property is in posses- 
sion of Rana, the head of the family, 
Bnd the junior members are entitled only 
to what is allotted to them or to pro- 
perty over which they can establish a 
clear title by adverse possession. 

I must, therefore, accept this appeal, 
set aside the decree of the learned District 
Judge and remand the case to him with 
a direction to re-hear the appeal in the 
light of the observations madeabove. As 
in this case the burden was placed on 
the plaintiff in the trial Oourt, a claim 
may be made ‘on behalf of the defend- 
ants that on the alteration in the al- 
location of the burden of proof they 
‘should be given further opportunity to 
lead evidence, though it appears that 
both parties have given all the evidence 
available on the issues framed. It will 
be for the learned District Judge to 
consider whether in the circumstances 
further evidence should be allowed to 
be produced by the parties or whether 
he should proceed to hear and determine 
the appeal on the evidence already on the 
record, :In case the District Judge de- 
cides to allow further evidence to be 
produced, he may record the same him- 
self or have it recorded by the trial 


Court. The costs ofthis appeal will abide 
the result. 
R. L, Appeal accepted. Ti 


SATU PRAMANIK t, JOYNaD BIBY 


1101. 0, 1698 


CALCUTTA HIGH COURT. 
APPEALS FROM ÁPPRLLATE DEOREHS 
Nos. 797 anp 788 oF 1925. 
February 2, 1928. 
Present:—Justice Sir Arthur Herbert 
Cuming, Krt., and Mr. Justice Mukerji. 
SATU PRAMANIK AND ANOTHER— 
DEFENDANTS— ÀPPELLANTB 


veraus 
JOYNAB BIBI AND ormgne—PrAINTIFÉS— 
RESPONDENTS. 

Landlord and tenant—Suit for vent—Suspension of 
liability—Onus of proof—Onus of proof wrongly 
thrown—Decision based on entire evidence—Inter- 
ference in appeal. 

2 suitfor rent where the defendants set up 
the plea that their liability to pay rent has termi- 
nated or has been suspended, the initial as well as 
the ultimate onus is undoubtedly on the defendants, 
although in particular cases it may not be possible 
to say at what point of time the onus shifts from 
one party tothe other. [p. 439, eol, 1.] : 

A decision will not be set aside in appeal on the 
ground that the onus of proof has been wrongly 
thrown where the decision does not depend entirely 
upon the question of onus but is on a considera- 
tion ofthe whole evidence on the record and also 
ne the cireumstances of the case. [p. 439, col. 
2. 


Appeals against the deereesofthe Sub- 
ordinate Judge, Bogra, dated the 27th of 
November, 1924, reversing those of the 
Munsif, First Court, Bogra, dated the 31st 


Mareh, 1924, 

Mr. Atul Chandra Gupta and Bahu 
Nagendra Chandra Chaudhury, for the 
Appellants. . 

Dr. D.N. Bagchi. Babus Mohini Moham 
Bhattacharjee and Nil Moni Goswami, for 
the Respondents, 

Babu Biraj Mohan Majumdar, for the 
Deputy Registrar. 

JUDGMENT. 

Mukerji, J.—These two appeals arise 
eut oftwo suits which were instituted by 
the plaintiffs to recover arrears of rent. 
The claim wasforrent for the years 1326 
to 1329. The suits were dismissed by the 
trial Court and appeals being preferred by 
the plaintiffs the Subordinate Judge 
allowed the appeals and decreed the suits. 
The main defence ofthedefendants in these 
two suits was that the kabuliyats under 


. which they are saidto have been holding 


the landshad been fraudulently obtained 
from them by undue influence, misrepre- 
sentation and fraud; that the plaintiffs’ 
right to receive rent had been suspended 
in consequence of the plaintiffs having exe- 
cuted a usufructuary mortgage in respect 
of the lands in favour of certain persona for’ 
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& period of 16 years and that the said 
period is still running and thatin point of 
fact the defendants have been paying rent 
for the said lands to the said mortgagees. 
The Subordinate Judge has found that the 
story of the defendants to the effect that 
the plaintiffs had asked- them to pay 
rent to the usufructuary mortgagees was 
ae established and was highly suspicious; 
that 
fructuary mortgagees by the defendants 
was not proved; that the kabuliyat of 1315 
was not vitiated by fraud or misrepresenta- 
tion or undue influence. In thisview of 
the matter the defendants were bound to 
pay rents tothe plaintiffs until and un- 
less they were in a position to show that 
the plaintiffs’ right to receive rent had 


been suspended owing to the execution of whole evidence 


the usufruetuary mortgage. He has fur- 
ther found that the usufructuary mort- 
gage was atransaction in respect of which 
no consideration had passed and that it 
was a transaction which was not really acted 
upon and that, therefore, the relationship of 
landlord and tenant as between the plaintiffs 
and defendants ¢éontinued for the period 
in suit and that consequently the defend- 
ants were bound to pay rent which had 
been claimed in the suits. The defendants 
have preferred these two appeals and they 
challenge the validity of the findings of 
fact to which I have already referred on 
the ground that they have been arrived 
at by the learned Subordinate Judge by 
wrongly placing “the onus ‘of proof upon 
the defendants. Inacase of this descrip- 
tion the onus undoubtedly is on the de- 
fendants who alleged that the relationship 
of landlord and tenant that existed be- 
tween them and the plaintiffshad terminated 
resulting in the termination of their liabil- 
ity or as in the present case, the suspension 
thereof, and although ina particular case 
it is not possible tosay at what point of 
time the onus shifts from one party to 
the other, the initial, as well as the ulti- 
mate, 
must be said to have vested on the defend- 
ants. There are, no doubt, certain passages 
in the jadgment of the learned Subordinate 
Judge which indicate that in considering 
the question whether the parties had 
succeeded in proving some particular point 
or other in respect of which the onus lay 
upon them thelearned Subordinate Judge 
has applied what may roughly be said to 
bea different standard of proof, For in- 


actual payment of rent to the usu-. 


4 


onusin a case of this description . 
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stance, the learned Subordinate Judge e 
said in one portion of his judgment the 

the relationship between the plaintiffs and 
the defendants "would be presumed to have 
continued unless there is strict, very con- 
vincing and conclusive evidence that the 
plaintiffs’ right to receive rent had been 
suspended;" while in dealing ‘with a matter 
which the plaintiffs had to establish he has 
applied a much less exacting standard. In 
the result, however, he has been able to come 
to the conclusion that there 1s no convincing 
or satisfactory evidence to show that the 
usufructuary mortgage was really acted 
upon. The substance .of the learned Sub ` 
ordinate Judge's judgment, in my opinion, 
does not really depend entirely on the ques- 
tion ofonus but on a consideration ofthe 
that there was on the 


record and also upon the cireumstances of 


the case. by 
In my opinion, the contention that has 


been urged on behalfof the appellants is 
not well-founded and that the appeals fail 
and are dismissed with costs. 


Cuming, J.—l1agree. mE 
A. N. À, = Appeals dismissed. 
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MADRAS HIGH COURT. 
MiscELLANEOUS Civi, APPEALS Nos. 46 anp 47 
or 1927. 

November 19, 1927. 

Present:—Justice Sir William Watkin 
Phillips, Kr., and Mr. Justice Madhavan 
Nair. 

GNANAMANI NADATHI—DEFENDANT 
ın C. M. A. No. 46 or 1927 
AND PLAINTIFE IN O. M. A. No. 47 
or 1927—APPBLLANT IN BOTH 
versus 
ESUVADIAN NADAR— PLAINTIFF IN 
C. M. A. No. 46 or 1927 AND 
DzrENDANT 1N O. M. A. No. 47 oF 
1927— RESPONDENT IN BOTH. 
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the renunciation must be written and signed in Court. 
[p. 440, col. 1.] 

The word ‘adultery’ in s. 219 of the Act has not the 
limited meaning if has under the Penal Code. but 
must bear the ordinary meaning of adultery which is 
sexual intercourse of one married person with a 
person of the other sex, whether married or un- 
married. [p. 4405 col. 2.] 

When an executor is nominated according to the 
tenor, it must be clearly shown that from the 
terms of the Will it was the testator's intention that 
that person should be an executor, and when there 
is an express appointment of an executor itis less 
probable that there would be an indirect appoint- 
ment in this manner. [p. 440. col. 2: p. 441, col. 1.] 

The expression “leavinga Will of which there is no 
executor willing and competent to act" in 8.254 of 
the Act is clearly intended to refer to the time when 
the Court bas to decide asto whether there is no 
executor willing and competent. The fact that a 
named executor has acted fora short time can make 
no difference so far as the powers of the Court are 
concerned if, when the Court has to take action, 
there is no executor willing and competent to act. [p. 
441, col. 1.] 

Appeal against the orders of the District 
Court of Tinnevelly, dated the 7th De- 
cember, 1926, in O. S. Nos. 4 and 5 of - 1995 


respectively. 


Mr. K. R. Rangasamá Iyengar, for the 
Appellant. 
Messrs. K. V. Venkatasubrahmanyam and 
P. N. Appusami Iyer, for the Respond- 


ent. 

JUDGMENT.—This is an appeal 
against the grant of Letters of Adminis- 
tration to the petitioner, the father- 
in-law of the testator Samuel Nadar. 
Under hia Will he made his brother- 
in-law, Manuel Nadar, the executor 
and the latter apparently administered 
the estate for four years and then renoun- 
ced his office by Ex. 1 on 28th October, 
1922. Itis contended that this renuncia- 
tion is invalid in law under the provisions 
f s. 930 of the Indian Succession Act. 
at section says: “The renunciation may 
ade orally in-the presence of the Judge 
writing signed by the person re- 
OE "There is nothing in the 
Show thatthe writing also must 

: it is: sufficient if thereis a 
iation and it is proved to the 
It must, there- 
Manuel Nadar re- 
rship,and,therefore, the 
s. 229, namely that 
‘gsue a citation to 
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. 219 the widow 
entitled to adminis- 
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tration, but she is not so-entitled if therd 
is any personal disqualification. Among 
other disqualifications the illustration shows 
that adultery is one. Itis argued that we 
must take adultery as having the limited 
meaning given tothe offence of adultery 
in the Penal Code. There seems to be no 
reason why it should be so limited and 
not bear the ordinary meaning of adultery 
which is sexual intercourse of one married 
person with a person of the other sex, whe- 
ther married or unmarried. Here it is 
alleged that the widow, the appellant, has 
been living in adultery with one Abraham 
Ramalinga whose wife is alive for some 
considerable period before this petition 
was filed. There is the evidence of 
her father and of her son, who was 
aged 17 when he gave his evidence 
that she has been living with this man 
and sleeping inthe same room with him 
and also they both give evidence that she 
appeared to be pregnant. This evidence 
is corroborated by a good deal of other 
evidence, and it is not disputed that the 
widow has parted with most of her pro- 
perty in favour of this man. The Dis- 
trict Judge has found on the evidence that 
she has been living in adultery. The 
learned Vakil for the appellant has not 
satisfied us in any way that that con- 
clusion is wrong. The evidence is very 
clear and there seems to be no reason why 
it should be disbelieved. As, therefore, 
the appellant has been guilty of adultery 
she is disqualified for the administration of 
the estate. 

The qnestion then arises as to who 
should administer it. The contention is 
raised that, although the widow is disquali- 
fied under s. 219, she is an executor under 
the Will, that isan executor according to 
the tenor of the Will. Itis true that in 
the Will she has been directed to pay a 
legacy to her step-daughter and also to 
carry onthe business in the testator's shop. 
After giving these directions the testator 
appointed an executor for carrying out the 
directions in this Will, that is to say, to 
see not only that the widow did what she 
was told to do, but also that the other 
directions were carried out. When an 
executor is nominated according to the 
tenor it must be clearly shown that from 
the terms of the Will it was the testator's 
intention that that person should be an 
executor, and when there is an express 
appointment of an executor itis less. pro- 
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abla that there would be an indirect ap- 
pointment in this manner. In the present 
case there is no express intention of the 
testator that the widow should be a joint 
executor, To hold that she was an executor 
with limited powers is still more unlikely, 
for that would give rise to conflict between 
the general executor and the limited 
executor whose powers would overlap. 
We must find, therefore, that the widow 
was nof made an executor according to 
the tenor of the Will. 

In order to determine the question to 
whom are the Letters of Administration to 
be granted we have been referred to 9.231] 
which the appellant contends is applicable 
in this case. That section runs: 

"If an executor renounces. or fails to 
accept an executorship within the time 
limited for the acceptance or refusal there- 
of, the Will may be proved and Letters of 
Administration with a copy of the Will 
annexed may be granted to the person who 
would be entitled to administration in case 
of intestacy." 


It is argued that under this section the 
persons soentitled would be the step-daugh- 
ter who jisa legatee and the minorson who 
is also a legatee. Naturally the minor son 
eannot he appointed and it may be observ- 
ed that the step-dauehteris a young woman 
who has recently been married and baa 
already received the whole of her legacy 
under the Will Neither of these persons 
would he suitable for administering the 
estate. Then we have s, 954 which says: 

"When A: merson has died intestate, or 
leaving a Will of which there is no executor 
willing and competent to aot............ and it 
appears to the Court to he necessary or 
convenient to appoint some person to ad- 
minister the estate or anv part thereof, 
other than the person who. in ordinary cir- 
evmatances. would be entitled to a grant of 
administration, the Court may, in ita dis- 
eretion................. ran appoint such persons 
ar it thinks fit to be administrator.” 

If this section is applicable, the Court 
has discretion to pass over persons who 
under s. 219 would be entitled in the case 
of intestacy and sppoint some other fit 
person, but it is contended thats. 254 ia 
not applicable because when it speaks of 
“leaving a Will of which there ja no execu- 
tor willing and comnetent to act” it means 
that at the time of the testator's death, 
when the Will eame ipto effent there was no 
executor willing to act. This argument is 
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based on some English cases, but the 
English section corresponding to g, 954 
isnot worded in the same manner. This 
Act was based on English Law, but whe- 
ther this alteration was intentional or not, 
we have to construe the words ag they are. 
When the section says, “leaving a Will of 
which there is no executor willing and 
competent to act” it isclearly intended to 
refer to the time when the Court has to 
decide asto whether there is no executor 
willing and competent. The fact that a 
named executor has acted fora short time 
can make no difference, so far as the powers 
of the Court are concerned, if, when the 
Court has to take action, there is no execu- 
tor willing and competent to act. As at 
present there is no executor of the Will 
willing toact the section becomes applicable. 
The District Judge has, in hia discretion, 
appointed the father-in-law of the testator. 
He is the maternal grandfather of the minor 
son, who is the person most interested now 
in the estate and consequently cannot be 
deemed to be unsuitable person for the 
grant. 

We, therefore, see no reason to alter the 
order ofthe lower Court and dismiss this 
appeal with costs, 

Appeal againet Order No. 47 of 1997 ig 
also dismissed. 

V. N. V. Appeals dismissed, 


— 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Crvir. Revision No. 290-B er 1997. 
Avril 23, 1998. 
Present:—Mr. Kolhatkar, A. J.O. 
JAGANNATH- APPLICANT 


versus 


RADHAKISAN-—Now-A PPLIGANT. 

Transfer of Property Act (IV of 1882), s. ?4—&Sub- 
rogation—Subsequent mortgagee agreeing to pay off 
prior mortaagee out of consideration—Suit on prior 
morigage—Preliminaru decree— Subsequent mortgagee 
making payment, whether entitled to subrogation, 

A subsequent mortgagee, who has undertaken to 
pay off a prior mortgagee out of the consideraticn 
of the subsequent mortgage, cannot avail himself of 
the principle of subrogation underlying s. 74 of the 
Transfer cf Property Act end is not, therefcre, 
entitled to jrs'tt ujena fral Cecee fcr fercelesrie 
being yassed in his faveur in a suit instituted Ty 
the prior mortgsrre, cn revert cf ibe latter's mori» 
gege-debt, [p. 442, cols. 1 & 2.] 
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Har Shyam Chowdhury v. Shyam Lal Sahu (2), 
Baijanath v. Murlidhar (3), Gulzart Lal v. Aziz 


Fatima (4) and Tufail Fatıma v. Bitolo (5), referred to. 
S n Marwari v. Barhamdeo Pershad (80), ap- 


piled. ay t 

Shankar Rao v. Ganpatrao (D), distinguished. 

Application for revision from the order 
of the Sub-Judge, First Olass, Morsi, in 
Oivil Suit No. 118 of „1925, dated the 22nd 
Ostober. 1927, i | 

Mr. W. R Puranik, for the Applicant. 

Mr. A. V. Wazalwar, forthe Non-Applicant, 

ORDER.—The material facts connected 
with this revision application are briefly 
as follows: On 15th March, 1926, the plaint- 
iff Radhakisan Birbhan—a prior mortgagee 
—obtained on his mortgage a preliminary 
decree for foreclosure against the mort- 
gagor Gangaram Krishnaji defendant No. 1, 
thedefendant No.5,Jagannath Mangiram— 
a subsequent mortgagee and one other 
person, viz., the defendant No. 6. These 
three defendants were required to pay the 
amount of Rs. 1,711-10 0 due on account of 
the mortgage-debt and costs of the suit 
within six months fromthe date of the 
decree, Thesaid amount being not paid 
within the prescribed period, the plaintiff 
Radhakisan presented an application to 
the lower Oourt for making the decree 
final. It seems that some time after the 
presentation of this application defendant 
No. 5, Jagannath, satisfied the decree, and 
then applied for a final decree being 
made in his favour in the proceedings 
initiated by the plaintiffs application. His 
application was refused by the lower 
Court. Itis this order dismissing defend- 
ant No. 5's application for making a final 
decree in his favour which is now sought 
to be revised in this Court. It appears 
from defendant No. 5's written statement, 
dated 13th January, 1926, filed in the 
case, prior to the passing of the prelimi- 
nary decree for foreclosure, that out of 
Rs. 2,500 the principal amount of the 
mortgage-deed, dated 26th May, 1924, 
executed by the defendant No. 1, in favour 
of the defendant No. 5—the latter undertook 
to pay Rs. 1,000 to the plaintiff Radhakisan 
in satisfaction of his prior mortgage, but 
that the said amount was not paid by 
the defendant No. 5 to the prior mortgagee, 
prior to the passing of the preliminary 
decree for foreclosure in the present case. 

The only question raised in this case is 
whether the defendant No, 5—a puisne 
mortgagee is entitled to subrogation and to 
have @ final decree for foreclosure passed 
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in his favour in the suit instituted by thé 
prior mortgagee, on payment of the latter's 
mortgage-debt by the former. It is urged 
on behalfof the applicant Jagannath, that 
as he has paid off the whole debt due 
under the prior mortgage of the plaintiff 
Radhakisan, he is entitled, under s. 74 of 
the Transfer of Property Act, to all the 
rights and powers of the prior mortgagee, 
including the latter's right to have a final 
decree made in his favour, and reliance 
is placed on the decision in Shankar Rao v. 
Ganpatrao (1), while, on the other hand, it 
is maintained on behalf of the non-appli- 
eants Nos. 2 and 6 that the doctrine of 
subrogation cannot be availed of by the 
applicant under the circumstances of the 
case, especially in view of the fact that 
the major part of the payment made by 
the applicant consisted of Rs. 1,000 which 
he had undertaken to pay to the prior 
mortgagee on account of the mortgagor, 
and the amount of interest thereon, 
from 26th May, 1924, the date of the 
applicant's mortgage—to the date of 
payment. It seems to me that there is 
mueh forcein the latter contention and 
that it must consequently ,prevail. It is, 
no doubt, true that the applicant Jagan- 
nath has peid Rs. 1,711-10-0 the whole 
amount due under the prior mortgage of 
the plaintifi—inclusive of the costs of the 
suit. But & greater part of this amount 
was paid by him in discharge of an obliga- 
tion imposed on him by theterms of his 
mortgage. Itis quite manifest from bis 
own admissions involved in his written 
statement dated 13th January, 1926, that 
out of Rs. 2,500 the principal amount of 
his mortgage—he undertook in express 
terms to pay, on account of the mortgagor, 
Rs. 1,000 to the prior mortgagee in satis- 
faction of the latter's mortgage. The rate 
of interest stipulated in the applicant's 
mortgage is not set out in his written 
statement, but if it be taken to be the fair 
rate of Re. l per cent. per mensem interest 
on Rs. 1,000 from 26th May, 1924—the date 
of the applicant's mortgage—to 19th Mareh, 
1927, by which dete the whole deeretal 
amount was deposited by him in the Court, 
wil workout tonearly Re. 300 Thus out 
of Rs. 1,711-10-0 deposited by the applicant 
for payment to the prior mortgagee, nearly 
Rs. 1,300 will represent the amount paid 
by the former for, and on behalf of the 
mortgagor, in discharge of the obligation 
(1) 80 Ind. Cas, 283; A, I. E, 1925 Nag, 18. ; 
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arising out of the applicant's mortgage. 
It follows, therefore, that the major part 
of the payment was made by the mort- 
Ragor through the applicant Jagannath. It 
18 only the remaining amount of about 
Rs, 411 which was paid by the: applicant 
Jagannath out of his own pocket. Can it 
be said in these circumstances that the prior 
mortgage-debt was fully satistied by the 
applicant Jagannath alone? There is not 
the least doubt that this question will 
have to be answered in the negative. The 
primary liability to pay off the debt due 
under the prior mortgage attached to the 
mortgagor. and it wes only in the event 
of his failure ' to satisfy the debt, 
that the mortgaged property subse- 
quently mortgaged to a  puisne mort- 
gagee was made liable for payment 
of the said debt. It was for the discharge 
of this primary obligation that the mort- 
gagor agreed with the applicant Jagan- 
nath that’ Rs. 1,000 out of Rs. 2,500 the 
principalamount of the latter's mortgage— 
should be paid by the latter on the former's 
account to the prior mortgagee. In this 
view the payment of Rs. 1,711-100 made 
by tbe applicant Jagannath must be deemed 
to have been made mostly hy the mort- 
gagor himself, in so far ass the major part 
of the payment is concerned, and partially 
by the applicant, Jagannath,—the puisne 
mortgagee—in so faras the remaining part 
of the said payment is concerned. The 
applicant, Jagannath, cannot. therefore, 
claim to have himself paid off the whole 
decretal debt due under the prior mort- 
gage, when he has paid only a smaller part 
of the said debt. Itis not, therefore, open 
to him toavail himself of the principle of 
subrogation underlying s. 74 of the Trans- 
fer of Property Act and to insist upon a 
final decree for foreclosure in default of 
payment of Rs, 1,711-10-0 being passed in 
his favour, when the major part of the said 
amount has been paid by the mortgagor, 
vide, Har Shyam Chowdhury v. Shyam Lal 
Sahu (2), Baijnath v. Murlidhar (3), Gulzari 
Lal v. Aziz Fatima (4) and Tufail Fatima 
v. Bitolo (5). 


(2) 31 Ind. Oas, 22; 43 C. 69 at p. 72; 22 O, L, J. 227; 
200, W. N. 601. 
(3) 4 A. L.J. 349 at pp. 350, 351; A, W. N. (1907, 


5. 
(4) 50 Ind. Cas!375; 41 A. 372 at pp. 375, 376; 17 A. 

L. J. 357: 1 U, P. L. R. (A.) 156. 

R2 27 A. 400 at p. 402; 2 A. L. J. 13; A. W. N. (1904) 
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It has been affirmed in Surji- l 
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ram Marwari v, Barhamdeo Pershad (8) thai 
the doctrine of subrogation has no appli» 
cation when a person simply performs 
his own obligation, and pays offa charge 
which he has undertaken to satisfy. The 
facts of the major part of the payment 
being made by the mortgagor differentiates 
the present case from the aforemention- 
ed unreported* case of this Oourt, of 
Shankar Rao v. Ganpat Rao (1), in which 
the whole decretal amount due under 
the prior mortgage was paid off by the 
puisne mortgagee from his own pocket. 
I am, therefore, clearly of opinion, in view 
of the foregoing reasons that full payment 
of the decretal debt due to the prior 
mortgagee having not been made by the 
puisne mortgagee the question of sub- 
rogation and the latter's stepping in the 
shoes of the former cannot possibly arise. 
It is consequently unnecessary to enter 
into the question whether the lower 
Court should have exercised its discretion 
in the applicant’s favour by the transposi- 
tion ofthe applicant's nameunder O. I, 
r. 10, Civil Procedure Code. Nor would 
it be necessary to deal with the question 
whether the fact of the preliminary decree 
in question been drawn up in form No. 3, and 
notin form No. 6 prescribed in Appendix 
D to the First Schedule of the Oivil Pro- 
cedure Code, would present any difficulty 
in passing a final decree in favour of the 
puisne mortgagee paying off a prior mort- 
gage. 


The resultis that there being no valid 
ground for interference, the application 
for revision is liable to be dismissed. It 
is, therefore, dismissed with costs. Tho 
applicant will pay the costs of the non- 
applicants and bear his own. Oounsel’s fee 


will be Rs. 30. 
G. B.D. Application dismissed, 
(6) 2 C. L. J. 288. 


*Since reported as 80 Ind, Cas. 283—[Ed.] 
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CALCUTTA HIGH COURT. 
APPRALS FROM ÁPPELLATB ORDERS Nos. 187, 
188, AND 189 oF 1927. 

February 3, 1928. 

Present :—Mr. Justice B. B. Ghose and 
Mr.-Justice Cammiade. 

BEPIN BEHARY DEY AND oTBERS 
—DEFENDANTS—ÀPPELLANTS 


versus 
Tus MIDNAPORE ZEMINDARY 
COMPANY, Lrp,—PLAINTIFFS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, vr. 28, 
$3—Order of remand, legality of. 

The trial Court decided ali the issues raised ina 
case except one which related to the amount of 
compensation to which the plaintiff was entitled, 
Ths Appellate Court decided the issues which were 
decided against the plaintiff, in his favour, and 
remanded the case for determining the amount of 
compensation to which the plaintiff was entitled 
allowing the parties to adduce fresh evidence : 

Held, that the order of remand was erroneous and. 
that the Appellate Court ought to have made an 
order under O. XLI, r. 25, Civil Procedure Code, 
keeping the appeal on its own file. © 

Appeals against the orders of the Subor- 
dinate Judge, Second Court, Midnapur, 
dated the 18th of January, 1927, reversing 
that of the Munsif, Garbetta, dated the 9th 
of September, 1925. 

Babus Panchanan Ghose 
Das Roy, for the Appellants. 

Mr. Sarkar and Babu Apurba Charan 
Mukherjee, for the Respondents, 

/ dJUDGMENT.—In all these three ap- 
peals there does not seem to be a second 
appeal. The appeals are, therefore, dismiss- 
ed. . 
Applications have been presented on be- 
half of the appellants to the effect that the 
„Subordinate Judge's order remanding the 
cases to the trial Court is without juris- 
diction. Thesuits were dismissed by the 
Muasif. On appeal by the plaintiff Com- 
pany the Subordinate Judge decided the 
issues which were decided against the 
plaintiffs in their favour and after having 
done so be made the following order,—that 
these suits be remanded to the lower Court 
for determining the amount which the 
plaintiff will get as compensation for the 
value ofthe trees cut down and appro- 
priated by the defendants, and that the 
parties be permittedto adduce evidence for 
determining the amount of compensation 
to which the plaintiff will be entitled. 
Now the trial Court omitted to try the 
issue as regards the amount of compensa- 
tion, Itis, however, said on belalf of the 
petitioners that the evidence on tha record 


and Durga 
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was sufficient. From the» decision of the 
Appellate Court it appears that the Sub- 
ordinate Judge was of opinion that the 
parties should be allowed to adduce fur- 
ther evidence on the question of compen- 
sation. The lower Appellate Court ought 
to have made an order under r. 25 cf 
O. XLI, Givil Procedure Code, keeping the 
appeals on his own file and sending down 
the issue with regard to compensation for 
trial by the trial Court. This is an error of 
procedure which the petitioners here desiie 
to be corrected. 

We, therefore, set aside the order of the 
Subordinate Judge yremanding all the 
cases forthe determination ofthe amount 
of compensation to the trial Court. The 
Subordinate Judge will only send down 
the necessary issue and make an order 
under r. 25 of O. XLI, Civil Procedure Code, 
and decide the question himself as pro- 
vided in that rule. 

We make no order as to costs in these 
applications, 


A. N. A. Appeals dismissed. 


re o 


LAHORE HIGH COURT. 
MISOELLANEOUS Frest Grvin APPEAL 
No. 3079 or 1927, 

May 14, 1928. 

Present :—Mr. Justice Tek Chand. 
FAZAL ILAHI AND ANOTHER—PLAINTIFFS 
— APPELLANTS 


versus 
Ds. MUHAMMAD ISMAIL KHAN 

AND OTHERI— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. I X, v. 18 
—Restoration of suit dismissed in default or decreed 
ex parte—Counsel’s mistake, whether sufficient 
cause. 

It is not an inflexible rule of law that a Counsel's 
mistake is nota sufficient cause for restoration ofa 
case dismissed in default or decreed ex parte. 
Whether the mistake does or does not amount to & 
sufficient cause must depend upon the facts and cir- 
cumstances of each case. 

Where by mistake the Counsel noted in his diary 
ihe date ofhearing ag 23rd April, instead of 23rd 
March, ind owing to this mistake neither he nor his 
client appeared on the latter date and the suit was 
dismissed in default: 

Held, that the mistake on the part of the Counsel 
was a sufficient cause for restoration of the suit. 


Miscellaneous first appeal from the order 
of the Senior Subordivate Judge, Ludhiana, 
dated the 28rd August, 1927, 
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Lala Badri Dag, R. B., and Lala Fakir 
Chand, for the Appellants, 

Dr. Muhammad-Alam, for the Respond- 
ents, 

JUDGMENT.—This is an appeal from 
an order passed by the Senior Subordinate 
Judge, Ludhiana, dismissing theappellants’ 
application to set asidean order dismiss- 
ing their suit in default. 

The relevant facts are that the plaintifis- 
appellants had instituted a suit for recovery 
of Rs. 10,000 against the defendants-re- 
spondents, in which the hearing had been 
. adjourned to the 23rd March, 1927. But 
by mistake the Pleader for the plaintiffs 
noted in his diary the 23rd April, 1927, as 
the date fixed. When the case was called 
on the 23rd March, nobody was present on 
behalf of the plaintiffs, and the suit was 
accordingly dismissed in default. A few 
days later, on the 28th March, an applica- 
tion was made tohave the order of dismissal 
set aside. The Pleader concerned appeared 
asa wtiness and stated on oath that he 
had by ‘mistake noted in his diary the 
date of the hearing as the 23rd April 
instead of the 23rd March, and owing to 
this mistake he or his client did not ap- 
pear on the latter date, In support of his 
statement he produced the diary. The 
learned Senior Subordinate Judge accepted 
the statement of the Pleader as correct and 
held that there was no doubt that a mis- 
take had been made; but as he was of 
opinion that mistake of Counsel can under 
no circumstances be a sufficient cause for 
restoration of a suit dismissed in default, 
he rejected the application. 

I have heard Messrs. Badri Das and 
Fakir Chand for the appellants and Dr, 
Alam for the respondents und am of opinion 
that this appeal must succeed. I am not 
preparedto assent to the proposition enun- 
ciated by the learned Subordinate Judge 
that in no case can the mistake of Counsel 
be sufficient cause for restoration of a 
case dismissed in default or decreed ex 
parte under O. IX. No such inflexible rule 
can be laid down. Whether the mistake 
of Counsel does or doesnot amount toa 
sufficient cause must depend upon the 
facts and circumstances of each case, 

After examining the record and consider- 
ing the arguments of the learned Counsel, 
lam of opinion that in this case the mis- 
take of the plaintiff was a bona fide one 
and it constitutes sufficient cause for restor- 
ing the oase, The learned Judge has 
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laid some emphasis upon the faet that there 
was another Pleader appearing for the 
plaintiffs in the case; but it is not shown 
that he was present on the day on which 
the date was fixed. He has also referred 
to the fact that a copy of hig order fixing 
the date as the 23rd March had been pre- 
pared and must have been given to the 
plaintiffs’ Oounsel when the plaint was re- 
turned to him for amendment and repre- 
sentation, There is, however, nothing on the 
record to indicate that the copy of the order 
iss given to the Counsel or was re-filed by 

im. 

Accordingly I accept the appeal, reverse 
the order of the lower Court for refusing 
to set aside the dismissal in default, and 
direct that the: case be restored to its 
original number and tried in accordance 
with law. Having regard to all the circum- 
stances of the case, I think the plaintiffs 
must pay Rs. 64 to the defendants as 
costs. Costs in this Court shall be borne by 
the parties. 

R. L, Appeal allowed. 


— naa 


CALCUTTA HIGH COURT. 
ÁÀPPEAL FROM APPELLATE DECREE N o. 829 
OF 1925. 

February 15, 1928, 

Present :—dustice Sir Arthur Herbert 
Cuming, Kr., and Mr. Justice Mukerji. 
MADHAB CHANDRA MANDAL AND 
OTHERS— DEFENDANTS—A PPELLANTS 
versus 


An entryin the Record of Rights must be pre- 
ved by evidence to 


in disregard of such 
Side in second appeal, 


. Appeal against the decree of the Addi- 
tional District Judge, Midnapore, dated the 
22nd of J anuary, 1928, modifying that of 
the Munsif, Third Court, Cantai, dated the 
s s May, 1924, 

abus Panchanon Ghose and Ga 
Krishna Ghose, for the Appellants, bid 
Babus Hira Lal Chakrabarti and Apurba 
Charan Mukerji, for the Respondents, 
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JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued for 
8 declaration of their title and confirmation 
of pessession and for a declaration that a 
certain entry in the Record of Rights was 
incorrect. 

This entry in the Record of Rights refers 
to Dags Nos. 1053 and 1057. In the Record 
of Rights these dags are recorded as being 
held by the Gramya Thakurani through the 
shebait Madhab Chandra Mandal as a ten- 
ant under the plaintiff No. 3 rent-free. The 
plaintiffs Nos. land 2 arethe widows and the 
plaintiff No. 3 isthe daughter of one Bir- 
kishore Manna. Their case was that the 
dags in dispute were in their khas posses- 
Sion. The caseof the defence was that the 
lands in suit never belonged to the plaint- 
iffa’ alleged landlords and were never in- 
cluded in the plaintiffs’ jote but that they 
belonged to the idols Sitala, Kali and Maha- 
maya who were the village goddesses of 
Mauza Golabari, that the plaintiffs were 
never in possession of the same but that 
the defendant No, 2 possessed them on be- 
half of the deities as &shebait. Further 
that the suit was barred by limitation. 

The trial Court found that the plaintiffs 
had title tothe lands as claimed by them 
but held that the suit lands were held by 
the deity as a tenant under the plaintiffs 
without payment of any rent. On these 
findings the trial Oourt dismissed the 
plainotitis’ claim for confirmation of khas 
possession or recovery of khas possession. 

The plaintiffs appealed to the District 

‘Court, The District Gourt found that 
the title was with the plaintiffs and 
further found that the plaintifis were 
in khas possession and were, therefore, 
entitled to the confirmation of their 
khas possession. 

The defendants have appealed to this 
Oourt and their contention is that the learn- 
ed Judge has wrongly placed the onus on the 
defendants. lt is contended that it i8 not 
for the defendants to show that the entry in 
the Record of Rights was right but it ie for 
the plaintiffs who challenge the Record of 
Rights to show that itis wrong. 

The learned Judge has dealt with this 
portion of the case in the last paragraph of 
page 8 of the paper-book where he says: 
" As regards the second point I cannot 
support the lower Court's finding, The 
defendants must show that the presump- 
tion claimed by them under the Record of 
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Rights, Ex. 11 (i) is based on sound basis." 
He then proceeds to deal with the evidence 
that the defendants adduced and finally 
comes to the conclusion that the defendants 
have not proved their possession or that 
there is any village deity Mahamaya who 
holds the lands. He further finds that there 
is no evidence of the defendants’ possession, 
The learned Judge has obviously approach- 
ed the case from a wrong standpoint, It 
"as for the plaintiffs to show that the 
entry in the Reeord of Rights was incorrect 
and nof for the defendants to show that the 
entry in the Record of Rights which wasin 
their favour was correct. Sees. 103B of the 
Bengal Tenancy Act. Clause (3) of s, 103B 
of the Bengal Tenancy Act provides that 
* Every entry ina Record of Rights so pub- 
lished shall be evidence of the matter refer- 
red to in such entry, and shall be presumed 
to be correct until itis proved by evidence 
to be incorrect.” In dealing with the de- 
fendants’ evidence as regards possession the 
learned Judge has fallen into the same 
error, He remarks that “ As regards pos- 
session the defendants’ evidence is not at 
all convincing. Plaintiffs have proved their 
possession both of Dags Nos. 1053 and 1057. 
Defendants' evidence of possession of the 
tankis almost nil." Hehas entirely disregard- 
ed the fact that the entryin the Record of 
Rightsisin thefavour of the defendants. 
It:shows that the defendants are in poss 
session, 

The order of the learned District Judge 
is, therefore, set aside and the appeal sent 
back to him for a re-hearing bearing in 
mind the observations we have made. : 

With regard to the question of title ithas 
already been deeided in favour of the 
plaintiffs and has not been challenged by 
the defendants in this Court. That ques- 
tion will not be re-opened. 

Ooste of this appeal will abide the final 
result. : 

Mukerji, d.—I agree. 

A, N, A. Order set aside, 


1161. C. 1928 
LAHORE HIGH COURT. 
Sgconp Civit APPEaL No. 1177 or 1927. 
May 19, 1928. 
Present:—Mr. Justice Dalip Singh. 
TARA SINGH AND orHERS— DEFENDANTS 
— APPELLANTS 


versus 
SIRAJ-UD-DIN—PrAINTIFF 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, v. 27 


—Admission of document in appeal—Negligence of 
guardian—Sufficient cause. 


Negligence of the guardian ofa minor party toa 
suitis sufficient reason for admitting an important 
document as evidence in appeal under O. XLI, r, 27, 
Civil Procedure Oode. |p. 447, col. 2.] 

Second ‘appeal from a decree of the 
Additional District Judge, Amritsar, dated 
the 22nd December, 1926, modifying that 
of the Subordinate Judge, First Class, 
Amritsar, dated the 23rd December, 1923. 

Mr. M. L. Puri, for the Appellants. 

Mr. Basant Krishna, for Mirza Jalal Din 
for the Respondent. 

ORDER.—This is a suit by a son to 
set aside various alienations made by his 
father of ancestral property and to take 
possession of the same, the father being 
dead. Some 30 sales were challenged in 
the original suit, but in the present second 
appeal there are only four sales which are 
matters of dispute. The firstsale is de- 
scribed as Ex. D-49. As regards this sale, 
the learned trial Judge held that the con- 
sideration of the sale was a prior mortgage 
dated the 10th of August, 1892, Ex. D- 
49 and Rs. 700 were paid before the Sub- 
Registrar, Rs. 400 for payment of arrears 
of land revenue, and Rs. 300 for pay- 
ment to Jhanda Khan, a previous mort- 
gagee. The alienees are residents of vil- 
lage Bogha in the Gurdaspur District far 
away from the alienor's villageand, there- 
fore, could not know of their extravagance, 
The money was paid in good faith for 
AMA purpose and hence he upheld the 
sale. 

Upon appeal, the learned District Judge 
held that the consideration of Rs. 2,300 
was wrongly allowed by the lower Court 
as by the Additional District Judge's (old 


style) decree, dated the 30th June, 1897,* 


the amount was held not to bind the rever- 
sioners, 

In second appeal it was pointed out that 
this decree in favour of the reversioners 
was set aside qua the present plaintiff's 
braneh by order of the Divisional Judge 
(old atyle) dated the 25th February, 1808, 
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on the ground that the ancestors of the 
present plaintiff had joined in the alie- 
nation. This fact evidently was not 
brought to the notice of the learned Dis- 
trict Judge. Counsel forthe respondents 
had not contested this point at all and, 
therefore, the only question left is about 
the remaining consideration of Rs. TCO. 
As regards this, Rs. 400 were allowed by 
the Additional District Judge in appeal as 
proved for necessity. Rs. 300 is a small 
sum compared with the rest of the con- 
sideration money for the sale, The appeal, 
therefore, must be accepted as regards 
Ex. D-49. 

As regards sale described as Exs, D-4l, 
D-42 and D-43, Counsel for the appellant 
contends only that his application under 
O. XLI, r. 27, Civil Procedure Code, should 
beconsidered. Theapplication states that 
certain minors Nazir, Ali Muhammad, 
Sheru and Babu handed over the previous 
mortgage-deeds, which prove the consider- 
ation for thesale-deeds, Exs. D-41 to D-43 
to their guardian Dulo, who was conduct- 
ing the case in the trial Court on their 
behalf, and the said guardian failed to pro- 
duce these documents in Court and [hence 
was grossly negligent and the minors, 
therefore, pray for their admission now. 
They further alleged that a similar appli- 
cation had been made before the learned 
District Judge, but he had passed no or- 
der thereon. As regards the sale described 
as Ex. D-41the vendee was Dulo himself 
and the minors have no concern with it 
at all. Therefore, the only ground of tho 
application fails. As regards Ex. D.43 
similarly the only vendee was Faujdar and 
the ground for the application fails. The 
appeal, therefore, as regards D-41 and D-43 
must be dismissed. 

As regards Ex. D-42 the vendee waa 
Mahandu, father of the minors Sheruand 
Babu, The connection of the petitioners 
Nasir and Ali Muhammad with Mahandu 
has not been shown to me by Counsel for 
the petitioners. Counsel for the respond- 
ents simply says that he is unable to 
say anything about this document and that 
the document should not be received ag 
no sufficient cause has been made out, In 
my opinion the negligence of the guar- 
dian would be sufficient causeunder O, XLI, 
r. 27, Civil Procedure Code, for admitting 
this important evidence. There ig nothing 
to rebut the affidavitof Faujdar Khan 
on the point. I, therefore, admit the mort» 
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gage-deed in favour of Mahandu, dated the 
19th August, 1906, marked Ex. A-H-O 
by me. It is clear that if this mortgage 
is a genuine document, the time for con- 
testing it has passed and, therefore, qua 
this amount, namely, Rs. 60 the sale de- 
scribed as Ex. D-43 would be for consider- 
ation and necessity. I gave Counsel for 
the respondents a chance by comparison 
of the numerous signatures of Din Muham- 
mad on the record to say whether he wished 
the case remanded for this purpose alone 
to determine whether the mortgage-deed 
was genuine ornot. Counsel, however, de- 
elined on the ground that he was nota 
handwriting expert and would not even 
look at the documents. I, therefore, am 
constrained to remand the case to the trial 
Oourt for the decision as regards Ex. 
D-42 after taking into account the mort- 
gage-deed, dated the 19th of August, 1906, 
now placed on the record. Parties will 
be at liberty to produce any evidence they 
choose. The costs of this enquiry will be 
borne entirely by the party who fails. 
The remand is under O. XLI, r. 25, Oivil 
Procedure Cede, and the trial Court will 
record evidence, if any produced, and will 
submit a report to "the learned District 
Judge as quickly as possible with its find- 
ing on the evidence recorded by it, and 
the learned District Judge will similarly 
record his finding on the evidence and 
will then return it as soon as possible to 
this Court. 


R L. Case remitted, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 466 or 1926, 
February 3, 1928. 
Present:—Mr. Justice B. B. Ghose, and Mr. 

' _ Justice Oamniiade. 
MAFFIZUDDIN BEPARI—PLAINTIFE 
EAE —APPELLANT 
versus 
Moulvi JELALUDDIN-—DEFENDANT ` 
AND OTAaGEgs—Pro forma D8FENDANTS 
— RESPONDENTS. 
Civil Procedure Code (Act V oy 1908), O, XXVI, 
v, 10, O. XLI, vr. 27, 28, 29—Imperfect local investiga- 
tion án trial Court—Duty of Appellate Court— 
Reversal and remand, propriety of—Proper pro- 
cedure, 


% " 
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If an Appellate Court is dissafisfüed with a local 
investigation made by a Commissioner and accepted 
by the trial Court, it should itselfissue a Commis- 
sion or direct the lower Court to take evidence as 
provided by rr. 27, 28 and 29 of O. XLI of the Code 
of Civil Procedure, It has no power in such a case 
toreversethe decision ofthe trial Court and order 
re-trial, , 

Appeal against an order of the Officiat- 
ing Subordinate Judge, Faridpur, dated the 
6th of September, 1926, reversing that of 
the Additional Munsif, Ohikandi, dated the 
15th of February, 1926, 

Dr. Sarat Chandra Basak, Babus Nalini 
Kumar Mukerjee and Satya Charan Pal, 
for the Appellant. 

Mr. Nurul Hug, for the Respondents. 

JUDGMENT, -In this case the Sub- 
ordinate Judge has made an order of 
remand by setting aside the judgment. of 
the trial Court. His order is not warranted 
by thelaw. Ifhe was dissatisfied withthe 
local investigation that was made by the- 
Commissioner and accepted by the trial . 
Court he might have himself issued a Oom- 
mission or directed the lower Court to 
take evidenceas provided by rr, 27, 28 and 
29 of O. XLI, Civil Procedure Code. The 
order reversing the judgment of the 
Munsif and sending it back for re-trial is 
wrong. Wearefurther informed that the 
observation made by the Subordinate Judge, 
that the landlady or her successor-in-in- 
terest should also be made a party is inə 
accurate and unnecessary, because the landa 
lord was already a party to thesuit, Even 
if the landlord is not & party he would not 
be bound by the result of the litigation and 
atthe appellate stagethe Court ought not 
to have allowed any third person to be 
added as a party. The opinion that if 
necessary the public should be made a 
party again is unwarranted, whatever 
might be the result ofthe suit the public 
would not be bound and it was not neces- . 
sary for the Subordinate Judge to say that 
the public should be made a party. 

With these directions we set aside 
the order of the Subordinate Judge and 
send back the case for trial of the appeal 
according to law. 

The costs will abide the final result, 
We assess the hearing fee at three gold 
mohurs, ; 


ALN, A Case remanded, 
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LAHORE HIGH COURT. 

OgixiNAL Revision ParirioN No, 196 

oF 1928, 
May 4, 1923. 

Present:—Mr Justice Addison. 
QADIR BAKHSH AND OTHSRS—AÀCCOSED — 
PEIITIONERS 
versus 
EMPEROR-—RESPONDENT. 

Criminal Procedure Cote (Act V of 1898), ss. 867, 
424—J udgment of Appellate Court, contents of. 

hough it is not necessary foran Appellate Court 
to write along and elaborate judgment, it is clearly 
its duty not only to examine the evidence but also 
to write a judgment affording a clear indication that 
the appeal has been properly tried and that the 
points urged by ths appellant have been duly con- 
sidered and decided. An Appellate Court fails in 
tbe discharge of the duty imposed upon it by law 
if it writes a judgment which cannot be followed 
ma reference to the judgment of the trial 

ourt. ` 

Dalip Singh v. Emperor (1), referred to, 

Petition for revision of an order of 
the Sessions Judge, Ferozapore, dated the 
5th December, 1227, upholding that of the 
Magistrate, Firat Class, Ferozapore, dated 
the 29th September, 1927. 


SURASA CHANDRA BANBRJER v. UMPBROR. 


Mr. Lol Chand Mehra, for the Petia’ 


tioners, 

Mr, Khurshaid Zaman, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—The three petitioners 
Mansa Singa, Qadir Bakhsh and Ghulam 
weresentenced under s, 411, Indian Penal 
Code, to certain terms of imprisonment 
by a Magistrate of the First Class. They 
appealed against their. convictions and 
8entenoes but the appeal against their 
eonvictions was dismissed by the learn- 
ed Sessions Judge, though it was 
accepted by him to the extent of reducing 
the sentences of imprisonment to one 
year's rigorous imprisonmenteach. Against 
this decision they have preferred this re- 
-yision petition, 

Tae judgment of the learaed Sessions 
Judge has been attacked on the ground 
that it doss notsatisfy the requirements 
of 8. 357, Criminal Prosedure Code, the 
provisions of which are, under s, 424 of 
the Oode, applicable to the judgment of 
en Appellate Oourt, Is is nob necessary 
for such a Oourt to write a long and 
elaborate judgment, but as. laid down in 
Dalip Singh v. Emperor (1) it is clearly 
its duty not only to examine the evidence 
but also to write a judgment affording 

(1) 6: Ind, Cas, 277; 2 Lab, 308; 23 Or, L. 3.9; 4 U, 
P, L, R, (lah) 3; 24 P, L, R, 1922, 
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a clear indication that the appeal has 
been properly tried and that the pointa 
urged by the appellant have been duly 
considered and decided. An Appellate 
Court fails in the discharge of the duty 
imposed upon it by law, if it writes a 
judgment which cannof be followed with- 
out reference to the judgment of the 
trial Court. Inthe present case the judg- 
ment of the learned Sessions Judge can- 
not be followed without reference to the 
judgment of the trial Oourt, It does not 
appear from it that the Appellate Court 
appreciated the points for decision and 
considered the evidence. | 

In these circumstances Iaccept the peti- 
tion,set aside the judgment of the learned 
Sessions Judge and return the appeal of 
the petitioners to him to be decided in 
accordance with law. 


RL Petition allowed, 





CALCUTTA HIGH COURT. 
OnrxiNAL APPEALS Nos, 521, 558 AND 972 of 
1926. 

December 7,1927, —— 
Present :—Sir George Claus Rankin, Kc, 
Chief Justice, and Mr. Justice Ohotzner. 
SURESH CHANDRA BANERJEE AND 
OTHBRS—AÀCOUSED—ÀAPPELLANTS 
versus 
BMPEROR-RBzsPONDENT. 

Penal Code (Aet XLV of 1804), s, 40- Belong’, 
meaning o/—Offence under s, 400, nature of -Ivideuce 
—Hvidence of ascomplice—Corroloration—Compartion 
of handwriting, value of. 

The word ‘belong’ in s.400 of the Penal Codo 
implies something more than & casual association. 
Jt involves the idea of continuity rather than of 
permanency and also of a connection extending long 
enough to warrant the inference that the accused 
has identified himself with the gang. The essence 
of the section is the agreement hahitually ta eum- 
mit dazoiby, not the actual commission or attempted 
commission of dasoities and the existence of such an 
agreement may be inferred from circumstances. p. 
452, sol. 1.) , 

It is notillegal to convict onthe  uncorroborated 
testimony of an accomplice, but it is highly unsais ta 
do so unless it is corroborated in material par- 
tictlars by impartial and reliable evidenco, kvie 
dence in corroboration must be  independens 
testimony which affects the accused by connecting 
or tending to connect them withthe offence. but it is 
not necessary that an approver should be corroborats 
ed as regards every single statement which he makes, 
[p. 430, col. 2; p. 451, col. 1.] B 

Evidence of comparison of handwriting ig often 


oxtremely dangarons, [p, 492, col, 2] 
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. Criminal appeals against an order of the 
. Additional Sessions Judge, Dacca, dated the 
14th June, 1926. 

Babus Suresh Chandra Talaqdar, Sachindra 
Kumar Roy, Debendra Narain Bhattacharjee 
and Nagendra, Nath Chowdhury, for the 
Appellants. | i 

Mr. Khundkar (Deputy Legal Remem- 
brancer), for the Orown. 


JUDGMENT. 


Chotzner, J.—The 20 appellants were 
tried by the Additional Sessions Judge of 
Dacca witha Jury upon a charge under s. 
400, Indian Penal Code, and upon the unani- 
mous verdict of the Jury were convicted and 
sentenced to various terms of imprisonment. 
The trial presents some unusual features. 
Tt began on the 15th April, 1925, and ended 
on the Yth June, 1926. Over 300 witnesses 
were examined and the amount of judicial 
time actually devoted to the hearing wes 
154 days. The learned Judge's charge to 
the Jury which occupied 8 days dealt very 
exhaustively with thelaw and with the facts 
in their relation to each particular accused 
and reflects great credit on the patience, 
industry and carefulness of the learned 


udge. 

At the hearing of the appeal the appel- 
ants Suresh Chandra Banerji alias Fatik, 
‘Bhim Dhupi, Ganga Charan Dutt alias Hari- 
das, Abala Ranjan Majumbar, Nalini Ran- 
jan Majumdar and Bama Oharan Ohau- 
dhuri alis Tuina were represented by Mr. 

aluqdar, Nripendra Nath Ghose alias Natu 

y Mr. Bhattacharjee, while the remaining 
ün accused have preferred appeals from 

ail. 

The case for the prosecution rests very 
largely on tbe evidence of the approver 
Surendra Mohan Ghose. According to him 
the appellants with others formed a gang of 
dacoits under the leadership of Fatik, he 
himself being one of I'atik’s lieutenanta. 
ihe scene of their operations was the Dis- 
tricts of Dacca, Faridpur and Tippera and 
more particularly Bikrampur within the 
Munshigan} Sub-Division and they were 
responsible for no fewer than 18 dacoities 
exclusive of attempts in the years 1922 and 
1993, The head-quarter. of the gang was 
at Panchgaon, Watik's home, and the evi- 
dence shows that the appellants for the most 
part reside in this area, It was, therefore, 
not improbable, as the learned Judge puts 
it, that" there ehould ho a gang operating 
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in this area which has been responsible for 
all these dacoities.” This was supported by 
the fact that similar weapons and the same 
password were used in their commission. 
Evidence was also led that the aceused 
were seen to associate together regularly—a 
truly remarkable circumstance when it is 
seen that they profess different faiths and 
occupy different status in life. Such associa- 
tions are shown to have been attended by 
an outbreak of crime, which coincided with 
the simultaneous disappearance of the ac- 

cused from their homes. 

These being the broad facts of the 
prosecution, it has now to be con- 
sidered whether the learned Judge was 
right in his direction to the Jury as to 
the value of the approver's evidence and as 
to that corroboration in relation to each ace 
cused upon which the Statuteinsists, What 
the learned Judge says is this: ‘ With 
regard to the evidence of an approver the 
legal position may be summed up in one 
sentence. It isnot illegal to convict on the 
uncorroborated testimony of an accomplice, 
but it is highly unsafe to do so unless it is 
corroborated in material particulars. Under 
8.133 of the Evidence Act it is stated that 
' an accomplice shall be a competent witresd 
againet an accused person; and a convice 
tich is not illegal merely because it pros 
ceeds upon the uncorroborated testimony 
of anaccomplice.’ In s. 114, illustration 
(b) itis stated that ‘a Court may presumó 
that an accomplice is unworthy of credit 
unless he’ is corroboratedin material parti- 
culars. You may take itthen that there i8 
nothing in the law to prevent you from 
convicting the accused in this case on the 
uneorroborated evidence of the approver 
Surendra Mohan Ghosh, but it would be ex 
ceedingly dangerous for you to do so, T'her& 
mustbe corroboration of his evidence in 
material particulars by impartial and rê» 
liable evidence. Corroboration by an me 
complice is worthless, as is corroboration 
bya witness whose competence or truthfule 
ness is under suspicion, Evidence in core 
roboration must be independent testimony 
which affects the accused by connecting of 
tending to connect them with the daeoi- 
ties. In other words, it must be evidencó 
which implicates them, confirming in rome 
imaterial particular not only the evidenca 
that dacoities have been committed but that 
the accused were concerned in their commis- 
ajon, Ifan approver hasbeen corroborated 
on some points you aro free to believe hits 
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on points on which hehas not been corroborat- 
ed, provided you think it reasonable. It is 
not necessary that an approver shall be 
corroborated as regards every single state- 
ment which he makes. We think that this 
is substantially a correct exposition of the 
law. It has, however, been contended by Mr. 
Taluqdar that the learned Judge should 
have placed the character and antecedents of 
the approver much more elaborately before 
the Jury and that his omission to do so isa 
serious defect in the charge. We find it 
difficult to accept this contention. The ap- 
prover was before the Jury for 24 days, and 
& mere perusal of his evidence is sufficient 
to show that he must have blackened him- 
self in their eyes beyond redemption. Then 
on the question of the corroboration of the 
approver’s evidence by independent testi- 
mony we cannot do better than transcribe 
as an example ofthe learned Judge's me- 
thod of dealing with each individual accus- 
ed that portion of the charge which relates 
to the case against Ananta Barear. “2 Ananta 
Sarcar—Ananta Sarcar is said to be the 
lieutenant of Fatik. Heis first mentioned 
in connection with the Kamarhowla dacoity, 

ou will remember that he used to be the 
tadbirkar of the master of the house, Vide 
evidenoe of Nisi Karmokar, Then his name 
appears in connection with the Bidhnail 
dacoity, and the search in his house by the 
Police. Heisimplicated by the approver 
in the Meheran dacoity, and Kalachand 
Banerji speaks of the improvement. in his 
fortunes after this dacoity, In Gaodia 
dacoity he isagain implicated by the ap- 
prover, this time as the informer of the 
dacoity. Iremind you of the evidence of 
Baroda Kanta Pal, Kala  Ohand Gope, 
Tufani Kapali and Srinath Gope. In this 
dacoity the approver gives Ananta a speci- 
fic part, in that he was armed with a ballam 
and struck a man who cried out in conse- 
quence of which episode a neighbour asked 
whether or not these dacoits had any pity. 
Suren also implicates him in the Abdulla- 
pur attempt, He is named in the Manko- 
hati dacoity, and the approver's evidence 
is supplemented by that of Kala Chand and 
Kasimali Haldar, P. W, Nos. 210 and 246, He 
is also named by Saren as having taken 
part in the Radhanagar dacoity and the evi- 
denceof Suren is supplemented by that of 
Jitendra Nath Roy, P. W. No. 288 and Abdul 
Aziz, P. No. 72. Heis implicated by 
the approver in all the Kuichamora at- 
tempts ent in the last his evidence ip pup. 
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plemented by that of Kalachand Gope, and 
by Badinzzaman, P. W.No.76. Suren names 
him in the Banori dacoity, and you also 
have the evidence of Maijuddin Mullah 
252, and Janaki Kapali 256 ; Suren names 
him in the Banori dacoity, and you also have 
the evidence of Sasadhar Biswas 296. As 
regards Banori dacoity there is also the 
evidence of Ex. 198, and the evidence 
of Kala Chand 210. Suren names him in the 
Ganganagar dacoity and there is also the 
evidence of Brojendra Lal De 230. As re- 
gards Wari dacoity there is the evidence 
of Satinath Banerji IIL, and Peari Kapali 
245. Ananta was arrested by Hadali 
Chowkidar on 14th September 1923 and was 
produced before Sasadhar Biswas. 

The same remarks as I have made in con- 
nection with the witnesses of association 
before apply here as well as in ell the in- 
dividual cases. As regards Ananta, the 
evidence of the following association wit- 
nesses is put before you. Kala Ghand 210, 
Badali 37, Janaki Kapali 256, Dinesh 
Banerji 262, Mon Mohan Kapali 244, 
Abbas Ali 258, Nisi Karmakar 251, Moij- 
uddin 252, Gagan Karikar 248, Peari 
Kapali 245, Kasimali Haldar 246, Bri- 
nath Gope 258, Tufani Kapali 247, Mas 
nindra Nath Mukerji 264, Olimuddin choukia 
dar 243, Indra Mohan De 265, Mohini 
Mohan Banerjee 211, Hem Ghatak 291 and 
Kala Ohand Banerjee 272, with reference ta 
this last witness I remind you of the evi- 
dence of P, W. No, 37 as regards enmity 
alleged between him and the accused 
Ananta. The learned Judge has dealt with 
the other accused in a precisely similar 
manner and we do not think a clearer or 
fuller direction could have been given. Tho 
culpability or innocence of each individual 
was left entirely to the Jury and we cannot 
say that the evidence upon which they 
found the accused guilty was inadequate, 
We have now toconsider the various argu- 
ments advanced by Mr. Taluqdar. He says 
that s. 400 contemplates the existence of one 
gang to which the members permanently 
belong and are associated for the purpose 
of habitually committing dacoity. Hersthe 
case forthe prosecution is that there are 
three distinct gangs, and it is, therefore, 
urged that the trial has been vitiated by 
the acceptation of evidenee relating to these 
three ganga, gach of which should have been 
separately tried. 

Now it is quita true to say as the learned 
Judge has done that when tha section popr 
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_ whoever shall belong to a gang of per- 
Sons," the word “ belong " implies some- 
thing more than a casual association. It 
involves the idea of continuity rather than 
of permanency and also of a connection ex- 
tending long anoughto warrant the infer- 
ence that the accused had identified himself 
with the gang which has for its object the 
habitual commission of dacoity—‘* The 
essence ofthe section,” to use the learned 
Judge's words, “is the agreement habitually 


to commit dacoity, not the actual commie~ 


Bion or attempted commission of dacoities, 
The existence of such an agreement and the 
participation of any person in that agree- 
ment may be inferred from circumstances.” 


When the evidence is examined it will ar-. 


pear that it was only one gang which was 
charged and proved and that the approver 
and the appellant Natu joined it in time for 
the Maheran dacoity in December, 1922. 
Consequently there is no question of misre- 
Geptíon of evidence or misjoinder of charges 
onthe ground that the three gangs have been 
intermingled, In point of fact the first 
group of dacoities, namely, Dhamaron and 
Malolediya affects none of the appellants 
except Natu with whom we shall deal later, 
There is, therefore, no force in this argu- 
mênit, . 

[b ie text contended that the learned 

udge has misdirected the Jury in regard to 
the latter Ex. X, which purports to have 
been written by the approver to his wife 
And to show that he is not really a dacoit 
but a spy in Police pay. What the learned 
Judge says about it isthis: “ At the close 
of the cross-examination of the approver he 
was handed this letter and was asked whe- 
ther or not it had been written by him. 
After seeing that letter he answered—it 
isnotin my hendwriting and not written 
by me. The letter was marked provision- 
ally ‘X,’ Then the approver was asked to 
write at the dictation of the then. Pleader 
for the defence who was then in conduct of 
the case. Accordingly he wrote at the dic- 
tation of the learned Pleader. Two other 
letters purporting to have been written to 
the approver by his wife were shown to him. 
He denied that they were in the hand- 
writing of his wife, thathe had ever receiv- 
6d them end stated that his wife always 
wrote to him over the signature ‘ Bini.’ 
Nothing more was heard of the letter pur- 

orting tohave been written by Suren to 
bis wifeuntilihe argument of the learned 
Plesder for the defenes. lle has now asked 
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you tocompere the admitted handwriting 
as shown in the dictation taken down, with 
that of the letter purporting to have been 
written by Suren, and also with the entries 
in the khata book of Ram Malakar, Exs 3 
and 4 of Ex. 1 and from this comparison 
to find that the letter in question was ac- 
tually written by Suren from the gaol. In 
the first place I must caution you evidence 
of compariscn of handwriting is often 
extremely dangerous. Of all methods of 
proving a dccument that of comparison of © 
handwriting by an inexpert witness is the 
most unsatisfactory. Your own common 
sense will tell you this. Ifa man wishes to 
forge a document and make itappear to be 
in the handwriting of another, then he 
willnaturally follow as closely as possible the- 
peculiar characteristics of the other's hand- 
writing. He will also imitate any pecu- 
liarities of expression. If he knows that the 
other person isin the habit of using certain 
expressions or of making certain mistakes: 
inspelling, he will introduce them into the 
forgery in order to provide en appearance 
of genuineness in the forgery.. In fact the 
essence of a succesaful forgery is that it 
should resemble the original as closely aë 
possible, The better the forgery tha more. 
difficult it is for any person who is nota 
handwriting expert to distinguish it from & 
genuine script. In the present case the 
alleged writer of the letter says it is a 
forgery, is not written by him, The de- 
fence have asked you to compare it with 
his admitted handwriting and find it 
genuine, It is a point which is for your 
decision, but your decision must be made 
bearing in mind the caution that I have 
given you," 


We are of opinion that the warning, 
given to the Jury was quite proper. It was. 
plainly a matter for the Jury to decide 
whother the letter was genuine or not 
and if the defence maintained it was, 
nothing could have been simpler than for 
them to have called an expert to tell them 
what he thought. A grievance is sought 
to be made from the fact that the wife 
was not examined but here again the 
defence might have summoned her if they | 
wanted her. 


Some criticism is directed against the 
way in which the search of F'atik's house 
was conducted and it is urged that all 
the witnesses 1o the search were not 
called, d on 


110 I. C. 1928 


The search fist, Ex, 122,shows thata 
very larga number of articles were found 
and it was important that they should he 
earefully ‘racorded with all particulars. 
There is, therefore, nothing suspicious in 
ee that this took more than one day 
to do. 


As regards the second point, it appears 
that the search took place in the presence 
of three witnesses one of whom was ex- 
amined. It was plainly unnecessary to 
call evary witness. It would ha for the 
Jury to aay if they were satisfied upon his 
evidence that there was no reason to sus- 
pest any irregularity, and whether they 
were or were not, there was no reason to 
burden the record unduly. 

The further suggestion made by the 
learned Vakil that some of the articles 
which were indentified as stolen proparty 
at the trial were planted in Fatik's house 
rests on no evidence and is apparently un- 
founded. 

We have still to consider whether the 
evidence of the approver is sufficiently 
corroborated in the case of each of Mr, 
Taluqdar's clients. 

Sures Chandra Banerjee alias PF'atik.— 
The evidence establishes beyond all 
doubt that he was the leader of the gang 
and is amply corroborative of the approver. 
Mr. Taluqdar does not seriously question 
his guilt but urges that the sentence of 
transportation for life is too severe. He 
urges that he served in the Bengali Regi- 
ment in the War and that he has been 
visited with this penalty because in one 
dacoity a man was killed not by him but 
by Daulat. 

We areof opinion that the sentence is 
neadlessiy severe and we accordingly 
reduce it to 10 years' rigorous imprison- 
ment, 

Bhim Dhupi is implicated in five da- 
coities and the evidence of his association 
.with the gang is satisfactory. His sentence 
of seven years’ imprisonment will stand. 


Ganga Charan Dutta is implicated in 
two dacoities. He started a rice business 
with the proceeds of the first dacoity but 
the evidence shows that he continued to 
be a member of the gang. It is open 
to doubt whsther his previous conviction 
under 8. 411 is admissible against him here 
but even without that there was adequate 
evidence before the Jury. His sentenee of 
five zeara! Imprlaaament will ngend, 
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Abala Majumdar is implicated in two 
dacoities in one of which he was identi- 
fied, and there is other satisfactory evi- 
dence of association. His sentence of Seven 


years’ imprisonment will stand. 


Nalini Majamdar is implicated in three 
dacoities in one of which he was convicte 
and sentenced to seven years' imprisonment, 
There is good evidenes of association wit 
the gang. We think we should take hia 
previous conviction into consideration and 
reduce his sentence in the preeent case to 
three years’ rigorous imprisonment. 


Bama Charan Chaudhury (Tuina) is ira- 
plicated in two dacoities and there is suffi- 
cient evidence of association. His sentence 
of five years’ imprisonment will stand 

With these modifications, the appeals of 
these siz persons are dismissed. 

We now proceed to consider the case of 
Mr. Bhattaeharji's client, Nripendra Nath 
Ghose alias Natu Ghosh. 


His case seems to us to be on rather 
a different footing from that of the other, 
The approver refers to him as being im- 
plicated in only one dacoity. They ara 
relatives and is not impossible that he 
was implicated for private reasons. Tha 
learned Judge appears to have overstresse 
ed the value of the evidence of this single 
daccity. It is true that he was mentioned 
in the two dacoities of January-February, 
1922, but his name does not re-appear till 
the Gaodia dacoity in February, 1923. 
The lapse of a year and the change of 
gang rather indicate that he had given 
it up. We are not satisfied that he was a 
member ofthe gang and accordingly allow 
his appeal and direct him to be acquitted 
and discharged. 

We have now to consider the Jail 
appeals: f l 

Ananta Sircar is implicated in eight 
dacoities and the evidence of association 
is satisfactory. His sentence of ten years’ 
imprisonment will stand. 4 

Nanda Dhupiis raentioned in six dacoities 
and there is good evidence of association. 
We think, however, that his eulpability is 
less than Fatik's and Ananta's and accord- 
ingly reduce his sentence from ten to 
seven years’ rigorous imprisonment, 


Easin is implicated in four dacoities and 
there is satisfactory evidence of association, 
We think, however, that his guilt is less 
than Nasda'a and rednües bin nentonee 
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trom sight to six years’ rigorous imprison- 
tent. 

Asraf Ali is implicated in six daeoities 
and there is good evidence of association, 
For the reasons given in Hasin’s case we 
yeduce his sentence from eight to six years" 
vigorous imprisonment, 

Radha Kapali is implicated in three 
dacoities and the evidence of association 
js good. As in Hasin’s case we reduce his 
sentence from eight to six years’ rigorous 
imprisonment, 

Nibaran Chakravarti is implicated in 
three dacoities and there is good evidence 
of association. As in  Essin's oase we 
reduce his sentence from eight to six years’ 
rigorous imprisonment. 

Debendra Chakra varti is implicated in 
three dacoities and there is satisfactory 
evidence of association. Asin Easin's case 
we reduce his sentence from eight to six 
years’ rigorous imprisonment. 


Sarada Mistri is implicated in five dacoi- 
ties and there is good evidence of asso- 
ciation. We think that as his culpability 
is no greater than that of the preceding 
five appellants, we may reduce his 
sentence from seven to six years’ rigorous 
imprisonment, 


Dwarika Mistri is implicated in five 
docoities and there is good evidence of 
association, For the reasons given in 
Sarada's case we reduce his sentence from 
seven to six years’ rigorous imprisonment. 

Manindra Mohan Das alias Chotka is im- 
plicated in two dacoities and the evi- 
dence of association is good. For the 
reasons given in Sarada'scase we reduce his 
sentence from sevento six years’ rigorous 
imprisonment, 

Daulat Sardar is implicated in five 
dacoities and the evidence of association 
is satisfactory. We think his guilt is 
greater than Hasin’s and so do not inter- 
fere with his sentence. 

Sobhan Sardar is implicated in five 
dacoities and there. is good evidence of 
association. We cannot distinguish his case 
from Easin's and accordingly reduce his 
sentence from eight to six years’ rigorous 
mprisonment. 

Asita Ranjan Banerjee is implicated in 
five dacoities and there is satisfactory evi- 
dence of association. We cannot distin- 
guish his case from Sarada’s and aceord- 
ingly reduce his sentence from seven to six 
years’ rigoxous iraprisonmont, 
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With these modifieations;the appeals are 
dismissed. 
Rankin, C. J.—I agree. 
ALN, A. Appeal dismissed. 
with some modifications, 


ure 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No, 612 or 1927, 
(ORIMINAL Reviston Perrrion No. 515 
or 1927.) 

December 15, 1927. 
Present:—Mr. Justice Devadoss, 
CHAIRMAN, MUNICIPAL COUNCIL, 
OHIDAMBARAM —CoxPLAINANT— 

PETITIONER 
versus 
TIRUNARAYANA IYYENGAR—Acci sep 


—RESPONDEN®, 

Madras District Municipalities Act (V of 1920), 
ss. 249, 821 (5), 888—License to run coffee-hotel— 
Cancellation for non-payment of water tax, legality 
of—Business continued—Prosecution under s. 888-— 
Court, competency of, to consider propriety of cancella- 
tion. 

A license which has been granted by the Chairman 
of a Municipal Council under s. 249 of the Madras 
District Municipalities Act cannot be cancelled under 
8. 321 (5) of the Actfor any reason other than for a 
violation of any of the conditions or the terms of the 
license. Accordingly, a license to run a coffee-hotel 
cannot be cancelled for non-payment of water tax 
due to the Municipality. [p. 455, col. 2.] 

An improper or illegal cancellation ofa license by 
the Chairman does not deprive the licensee of the 
license which he obtained properly and the terms of 
Whicli hke has notin any way violated. [p. 456, col. 
ty prosecution under s. 338 of the Madras District 
Municipalities Act being a criminal one in which . 
a person is sought to be convicted, in order to sustain 
a conviction thereunder it must be shown that the 
accused violated a legal order which a public servant 
ora statutory body was authorised under the law to 
pass. [p. 457, col, 2.] 

Where an act is ultra vires of a statutory body 
whether it be of the Chairman or of the whole 
Council, the Court, which is asked to convict a 
person for the violation of the order of the statutory 
body, is not prevented from considering the legality 
of the order, although where the order is within the 
powers of the Chairman or the Council or sanctioned 
by the rules framed under the Act, it is not open to 
the Magistrate or the Court to go into the necessity, 
expediency or the reasonableness of the order. [p. 457, 
col. 2: p. 458, col. 1.] 

Sesha Prabhu v. Emperor (6), relied on. 

In re Krishnaswami Pillai (T), distinguished. 


Petition, under ss. 435 and 439 ofthe 
Code of Qriminal Procedure, 1808, praying 
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ihe High Oourt £o revise the judgment of 
the Court of the Sub-Divisional Magistrate, 


Ohidambaram, in O. O. No. 350f 1927,. 


dated the 10th June, 1927. 

Mr. T. R. Ramachandra Aiyar, for the 
Petitioners, 

Mr. M. Patanjali Sastri, for the Accused. 

Mr, J. C. Adam, Public Prosecutor, for the 
Orown. 

_ORDER.—Thisis an application to re- 
vise the order of the Sub- Divisional First 
Olass Magistrate of Chidambaram, acquit- 
ting the accused in a prosécution launched 
by the Mnnicipal Oouncil of Ohidambaram 
under s.338(b) read with ss. 249 and 321 
of the District Municipalities Act. 

The facts of the case are:—The respond- 
ent, a Ooffee-hotel keeper, had a license for 
carrying on business of Coffee-hotel keaper 
for the year 1926-27. As he disobeyad the 
order of the Chairman in connection with 
some matternot connected with the license, 
the Ohairman gave notice that hs had can- 
celled his license. . 

Notwithstanding the cancellation, the 
respondent continued to carry on business 
As Coffes-hotel keeper and he was prosecuted 
for keeping a Coffee-hotel without license 
as required by s. 249 and Sch. V of the 
District Municipalities Act. The learned 
Sub-Divisional sMagistrate acquitted the 

, respondent on the ground that the prosecu- 
tion had failed to prove that there was any 
justification forthe order cancelling the 
license, The Chairman, Municipal Council, 
Chidambaram, has preferred this criminal 
revision petition. 

The contention of Mr. T. R. Ramachandra 
Aiyar for the petitioner is thatit was not 
open to the Magistrate to consider the ques- 
ticn whether the cancellation was proper 
or improper and that after the license 
was cancelled the respondent earried on 
business without a license and, therefore, 
he is liable to be punished under s. 338 (b). 

The question for consideration in this 
case is whether a Oriminal Court could con- 
sider whether the order, cancelling the 
license, was within the jurisdiction of the 
Chairman. The argument of Mr. Rama- 
chandra Aiyar isthat unders, 249 a licenseis 
necessary for keeping a Coffee-hotel. Under 
cl. 6 ofs.321, it shall be the duty of the 
Chairman to inspect places in respect of 

which a license or permission is required by 
or under the Act and he may enter any such 
place between sun-rise and sun-sat in order 
to gatiefy himself that the conditions of the 
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license &re observed and, if any of the 
terms of the license are violated, the 
Ohairmanhas power to cancel the license. 
Itis argued that the Chairman having 
cancelled the license, the respondent ceased 
to havea license, for the moment a license 
is cancelled it ceases to be in opsration 
and his carrying on business after the cens 
g»llation would be carrying on business 
without a license, for cl. 7 says, “When any 
license or permission is suspended or yo~ 
voked, or whenthe period for which it was 
granted, or within which application for 
renewal should ba made, has expired, which 
ever expires later, the grantee shall for all 
purposes of this Actor any rule.,,mada 
under this Act be: deemed to be without & 
license or permission until the order sus- 
pendingor revoking the license or permis- 
sion is cancelled or, subject to sub-s. (11), 
until the license or permission is renewed, 
as the case may be.” The question is whe- 
ther alicense which has been granted by 
the Chairman can be caneelled for any rea- 
&on other than for a violation of any of the 
conditions or the terms of the license and 
the second question is whether the Court 
canin dealing with the accused under 
s.338go into that question, As regardg 
the first question whether the Ohairman 
could cancel a license for any other reason 
or for no reason has to be considered in 
connection with the provisions of the Act. 
The Chairman can cancel the license under 
g. 321 (5) only for the contravention of 
any of its terms and itisnot open to him 
to cancel the license for any reason that he 
thinks proper. In this case the reason for 


cancelling the license is the non-payment 


by therespondent of the water-tax. How- 
ever reprehensible the conduct of the re- 
spondent may bein not paying the water- 
tax duetothe Municipality, that would not 
be a ground for cancelling his license to 
carry on business of a Coffee-hotel keeper. 
Therefore, the cancellation of the license 
was ultra vires of the Chairman of the 
unicipal Council. 
Mths neat question is whether the Court 
could go into that question in & possession 
launched by the Municipality under s. 338. 
The contention of Mr. Ramachandra Aiyer 
is that itis not open to the Court to go 
into the validity or otherwise of the can- 
cellation because it is outside the province 
ofthe Court trying an accused person for 
an offence under the Municipal Act to go 
into the question whether any order made 
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by the Municipal Chairman is proper or 
improper. Section 338 makes punishable 
the doing ofany actif that act is done 
without license or permission or registra- 
tion or ina manner inconsistent with the 
terms ofany such license or permission 
` andunder cl. (a) the Chairman may give 
notice to the person’ doing theact to alter, 
remove or as faras practicable restore the 
whole or eny property within the time 
specified in the notice, Then cl. (b) says:— 
“If no penalty has been specially provided 
in this Act forso doing such act, the per- 
son so doing it shall be liable on conviction 
before a Magistrate to a fine not exceeding 
50 rupees for every such offence." It is not 
denied that carrying on a_hotel-keeper's 
business without a license is an offence 
punishable under s, 338. But the respond- 
ent having had a license, the improper or 
illegal cancellation of it by the Chairman 
does not deprive him of the license which 
he obtained properly and the terms of 
which he has notin any way violated. A 
distinction has to be drawn between a case 
of refusal of a license asked for the doing 
of a thing and the. cancellation of alicense 
which a person has properly obtained. In 
the case of arefusal of a license fora bus 
it may be that the Municipal Chairman 
has some reason for refusing it and it would 
not be open tothe Court to consider whe- 
ther the reasons were good or bad, for no 
' reasonable man who is acting as Chairman 
would refuse to grant a license unless he 
has some reason for refusal. Butif itis 
patent tothe Court that there could have 
been no reasons,the Court could come to 
the conclusion that the refusal amounted to 
not doing whatis required by the Act but 
something which is outside the Act and 
‘such refusal might be considered to be 
ultra vires the Chairman. In the case of a 
license which has been granted and which 
is good for a period, it would be ultra vires 
the Chairman of the Council to cancel it or 
suspend it for not something which the 
licensee did in contravention of the terms 
of the license but for something which 
was unconnected with the license. In such 
eases the Courtis not prevented by any- 
thing contained in the District Municipal- 
ities Actfrom holding that such an act was 
not within the ambit or within the scope 
of the powers vested in the Chairman of the 
: Council by the Act and, therefore, the reason 
fordoing such an aet would not arise for 
Sensideration, I think on this priaciple 
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the various cases on the interpretation of 
the several sections of the District Munici» 
palities Act can be reconciled, 

Reliance is , placed by Mr, Ramachandra 
Aiyar upon Muthu Balu Chettiar v, 
Chairman, Madura Municipality (1) in 
support of his position that it is not open 
to the Magistrate to go into the validity of 
the order ofthe Ohairman cancelling the 
license, That case does not help him. In 
that case it was held that it was not open 
tothe Court to question the validity of 
the rules framed under the District 
Municipalities Act. The learned Judges 
observe at page 835*, “The offence charged 
is under a, 338 of the Act and consists of 
using the rice mill without the license pre- 
scribed by any rule or law or regulation 
made under the Act. The necessary rules 
have been framed in this case and itis not 
within the province of a Oriminal Court 
to determine whether such rules have been 
validly framed—a matter which should be 
left for determination in a Civil Court." 
If the Criminal Oourt were to go into the 
validity of the termsof the license that 
would be outside the province of the Court 
but it is open to the Court to consider whe- 
ther the Chairman acted within the powers 
given tohim by the rules framed under 
the Act for the issue of licenses under tthe - 
Act. That the Municipality cannot act, 
in contravention of the Act isa well- 
established proposition. The Municipal- 
ity is a statutory body and it cannot actin 
contravention of the terms of the Statute 
by which it is created. In Queen-Empress 
v. Veerammal (2)a person applied for a 
building license and the Municipality re- 
fused to grant the license on the ground 
that the land proposed to be built on was 
required for Municipal purposes. Notwith- 
standing the refusal of the Municipality to 
grant a building license the party put up 
the building. Then an order was served 
upon the party to remove the building but 
the party refused to remove the building 
whereupon a prosecution was launched 
and à Bench consisting of Justices Muthu- 
sawmy Ayyar and Best set aside thecon- 
vietion on the ground that the Municipality 
acted outside its powers in refusing a 
license. Mr. Justice Best observed: “The 

(1) 105 Ind. Cas. 686; (1927) M. W. W. 835; 53M. L. 
J. 633; A.I. R. 1927 Mad. 961; 28 Or, L. J. 974; 9 AJ, 
Cr. R. 127; 39 M. L. T. 548; 27 L. W. 239; 51 M. 122. 

(2) 16 M. 230; 1 Weir 733; 5 Ind. Dec. (y, s.) 867. . 
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order of the Counvil directing Veerammal 
toabstain from building on a portion of 
her land was ultra vires; and their further 
notice directing her to remove the building 
for no other reason than that it had cone 
travened such order was illegal, and, 
therefore, not one that she was bound to 
obey.” 

Itis unnecessary to consider in detail 
nome of the cases quoted by Mr. Patanjali 
Bastri such as those in Chairman, Municipal 
Council, Chicacole v. Gajireddi Seetharam- 
ayya Naidu (3), Ramachandran '.Servai v, 
President, Union Board Karaikudi (4) and 
Taluk Board, Bandar v. Mallikarjuna 
Prasada Naidu (5). It was held by Mr. 
Justice Oldfield and Mr. Justice Krishnan 
in Sesha Prabhu v. Emperor (0) that the 
validity of a notification under the Act 
could be questioned in a prosecution launch- 
ed fora violation of the notification, In 
that case the notification was published as 
if it was under the new District Munici- 
palities Act of 1920, Asa matter of fact 
on the dateof the notification, the. District 
Municipalities Act had not come into force 
and the Court held that the notification 
published beforethe Act came into force 
was not a valid notification and the accused 
who acted in contravention of that notifica- 
tion was not guiltyof an offence under the 
new Act, Reliance is placed by Mr. Rama- 
chandra Aiyar upon a decision of Mr. 
Justice Krishnan reported as In re Krishna- 
swami Pillai (7). In that case Mr. Justice 
Krishnan upheld the conviction for driv- 
ing a car without a license and the accused’s 
contention was that the President of the 
District Board to whom he applied for 
license improperly refused to grant a 
license and that he was justified in driving 
it without a license. Justice Krishnan 
observed: “I donot think that his order 
can be regarded as an absolute nullity as 
is argued andthe case considered as one 
in which no order has been passed. It 
may be that the accused can claim damages 
against the President if heis able to 

(3) 90 Ind. Cas. 152; 21 L. W. 280; A.I. R. 1925 Mad. 
584; 26 Cr. L. J. 1496. 

(4) 91 Ind. Cas. 529; 49 M. 888; 49 M. L. J. 356; 22 
L. W. 393; A. I. R. 1925 Mad. 1015; (1925) M. W. N. 
743; 27 Or. L. J. 97. 

(5) 61 Ind. Cas 497; 44 M. 156; 12 L. W. 585; (1920) 
M. W. N. 748; 28 M. L. T. 440; 40 M. L. J. 91. 

(6) 66 Ind. Oas. 429; 42 M. L. J. 149; (1922) M. W. N. 
79; 23 Or. L. J. 285; 31 M. L. T. 314. ; 

(7) 86 Ind. Cas. 57; (1925) M. W. N. 47; 21 L. W. 
854; 48 M, Lu J. 188; A J, K, 1925 Mad, 476; 26 On La 
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establish that the President exercised his 
powers under s. 212 not. bona fide but with 
Malice on account of personal ill. feeling 
against him, That question will have to 
be considered whena proper case is brought, 
butin this prosecution, the accused, in 
order to escape punishment, muet show that 
he had a license given by the President of 
the District Board or he comes under cl. 1! 
of 5.212." This decision is not against 
the principle that where the President of a 
‘District Board or the Chairman of a Munici- 
pal Council acts ulira vires his order can- 
not but be invalid anda violation of the 
order cannot be the subject of a criminal 
charge. It may be that the refusal to grant 
& license may befor proper and valid 
reasons andthe Court cannot go into the 
validity of the reasons or the expediency 
of the occasion which necessitated the re- 
fusal of the license and a Court is bound 
to assume thatthe Ohairman acted pro- 
perly but where he is bound to do a certain 
thingand hedoes not do it,or where he 
is not permitted to doa thing and he doeg 
it cannot be said that the Court could not 
go into the question of the validity of the 
omission or act, especially when a pro- 
secution is launched against s person for 
violating the illegal or ultra vires order 
of omission or the act of the Chairman. A 
prosecution under s. 338 is a criminal pro- 
secution in which a person is sought to be 
convicted, In order to sustain a conviction 
it must be shown that the accused violated 
a legal order which a public servant or a 
statutory body was authorised under the 
law to pass. Asobserved by Mr. Justice 
Krishnan in In re Smith (8): “The prosecu- 
tion must establish affirmatively to his 
satisfaction that the tax was payable and 
that there was a default in payment of the 
tax. Thefact thatthe accused did not ap- 
pealto thestanding committee cannot be 
treated as in any way preventing him from 
raising the plea before the Criminal Court 
where he is sought to be convicted of an 
offence by the prosecutor." This observation 
meetsthe argument of Mr. T. R. Rama- 
chandra Aiyar that the respondent Should 
haye appealed to the Council against the 


order of the Chairman and if he 
did so the Council could have put 
right. Supposing the Council did not 


choose to put the matter right, would he be 


(8) 81 Ind. Oas. 72; 45 M. L. J. 31; 18 L. W, 879: 
" M. L. T, 185; A. LR, 1924 Mad 380; 93 Cn Ld, 
4i : 
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liable to be convicted under s, 338? I have 


no hesitation in holding that, where an act: 


is ultra vires ofa statutory body, whether 
it be of the Ohairman or of the whole 
Council, the Oourt, which is asked to con- 
viet a person «for the violation of the order 
of thestatutory bady, is not prevented from 
considering the legality of the order. 
Where the order is within the powers of 
the Chairman of the Council or sanctioned 
by the rules framed under the Act, it is not 


open to thé Magistrateor the Court to go’ 


into the necessity, expediency or the rea- 
sonableness of the order. Inthis case the 
order of the Ohairman was ultra vires and, 
that being so, the license cannot be said to 
have been cancelled and the respondent 
cannot be said to have been trading or 
carrying on business without a license, 


The order of the lower Oourt is right 
and the petition is dismissed. . 

Y. N. V. Petition diemissed, 
LAHORE HIGH COURT. 
ORIMINAL Revision PmriTION No, 31 

oF 1928 


April 18, 1928. 
Present:—Mr. Justice Addison. 
KURA MAL AND OTHERS—À COUSED 
— PETITIONERS 


versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 107— 
Taking different sides in Municipal politics—Security 
order, passing of. 

The mere fact that two parties had taken different 
sides in Municipal politics is not sufficient for pass- 
ing an order taking security under s. 107, Criminal 
Procedure Code, 

Petition for revision of an order of the 
District Magistrate, Gurgaon, dated the 31st 
August, 1927, affirming that of the Magistrate, 
First Olass, Palwal, District Gurgaon, dated 
the 21st June, 1927. 

Mr. C. L. Gulati, for the Petitioners. 

Mr. Edmunds, for the Government Advo- 
cate, for the Respondent. 

JUDGMENT.—The seven petitioners, 
who are Hindu residents of Faridabad, a 
town in the Gurgaon District, were ordered 
on the 21st of June, 1927, to execute bonds 
with one surety each to keep the peace for 
one year under s. 107 of the Oriminal 
Procedure Code. Their appeals were dis- 
missed by the District Magistrate, and 
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their petition for revision was admitted by 
a learned Judge of this Court with the 
following remark :— 

“Is there a judgment or an order intelligis 
ble to any but residents of Faridabad," 

I have now heard the learned Counsel 
appearing for the petitioners and for the 
Crown. 

It is certainly the case that there is no 
proper judgment or order by the District 
Magistrate disposing of the appeals. 
Nothing appears in it from which the 
conclusion could be properly drawn that 
there was a danger of a breach of the peace 
on the part of the petitioners. Fourteen 
persons on the one side and six on the other, 
were placed on security. It does appear, 
however, from this judgment that in 
Municipal affairs certain members of the 
two parties placed on security were taking 
different sides, and the District Magistrate 
was of opinion that, in order to end this 
unseemly struggle, it would be taking too . 
big a risk to let any of them go free, 
What the risk was is not stated, or what 
reasons there were for thinking that there 
was a danger of the breach of the peace 
between the two parties, 

Ihave looked atthe evidencein the case 
and the order of the Magistrate. It does 
appear that onedaythere was an alterca- 
tion between several Musalmans in the 
presence of:the Tahsildar., Apart from that 
event, there is no evidence that there was 
any danger of breach of the peace. The mere 
fact that two parties had taken different 
sides in Municipal politics is not sufficient 
for an order being passed under s. 107 of the 
Criminal Procedure Vode. 

In these circumstances I do not consider 
it necessary: to send the case back for the 
District Magistrate to write a proper order. 
Only three months remain before the year 
will expire. I accept the petition and set: 
aside the order directing the seven peti- 
tioners to furnish security under s. 107 of 
the Criminal Procedure Code. 

k. L, Petition allowed, 
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PATNA HIGH COURT. 
Oximinay Revigion No. 147 op 1928. 
March 21, 1928. 
Present:--Justiee Sir Jwala Prasad, Kr. 
SRI KRISHNA SINHA AND OTHERS— 
ÁÀQOU8ED —PETITIONERS 
versus 
EMPEROR—Opprosits Parry. 
Criminal Procedure Code (Act V of 1898), s. 162, 
el, (1)—Application for copies of statements made 

before Police, when to be made. — T 
The opportune moment for making an application 
on behalf of the accused for eopies of the statements 
made by the prosecution witnesses before the Police 
is when the witnesses on behalf of the prosecution 
have been examined and before they are cross- 
examined. It is not necessary that the accused 
should have “laid the foundation” in cross-examina- 
tion for showing that the witnesses had made differ- 
ent statements before the Police from those made in 


Court before they could be entitled to obtain copies 


of those statements. [p. 460, col. 2; p. 461, col. 1.] 
Chedi Prasad Singh v. Emperor (3) and Ramgulam 
Teli v. Emperor (4), relied on. ; 
Madari Sikdar v. Emperor (1)and Sadat Mian v. 
Emperor (2), dissented from. 


Criminal revision from an order of the 
Sessions Judge, Patna, dated the llth 
January, 1928, affirming that ofthe Sub- 
Divisional Magistrate, Patna, dated the 
lst December, 1927, 

Messrs. S. Sinha, Fazl Ali, S. Saran 
and C. P. Sinha, for the Petitioners. 

The Assistant Government Advocate, for 
the Opposite Party. 


JUDGMENT. -The petitioners, seven 
in number, have been convicted of riot- 
ing under s. 147, petitioners Surju Narain 
and Mukh Lal have further been con- 
victed of assault under s. 323 of the Indian 
Penal Code. Petitioner Mohit Missir has been 
convicted also of the offence unders. 325, 
Indian Penal Code,Surju.Narain and Mukhlal 
have each been sentenced to three months’ 
rigorous imprisonment under s. 147, no 
separate sentence has been passed upon 
them under s. 323. Mohit Missir has been 
sentenced to four months’ rigorous im- 
prisonment and to pay a fine of Rs. i00 
under s. 325; no separate sentence has 
been passed under s. 147. Srikrishna 
Sinha, Kedar Nath and Deo Kant have 
been sentenced to a fine of Rs. -500 
each under s. 147. Sahdeo Singh has 
been convieted under s. 147, Indian Penal 
Code, and has been directed to execute a 
bond of Rs. 200 under s. 562, Criminal Pro- 
cedure Code. 

The riot is said to have taken place 
5n account of ill-feelings and keen eom- 
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petition existing between the Swarajists 
and Non-Swarajists. During the last elec- 
tion for District Board membership Suresh 
Chandra Misir and Kedar Nath, p, 4, 
were candidates representing the Swaraj- 
ist party of which petitioner No, 1, Sri 
Krishna Sinha, is a prominent member, 
Rai Bahadur Lachmi Prasad Sinha and 
Babu Piarey Lal Misir were candidates 
represeuting the Moderate or Non-Swaraj. 
ist party. The polling was fixed for 
the 23rd of May, 1927. There was some 
apprehension of a breach of the peace 
between the parties on the previous night 
but it was not seriously taken notice of 
by the Authorities with the result that 
no preventive measure was adopted by 
them. The election was to take place 
between 8 A. Įm. to 2 P. M. on the 23rd 
May, 1927, in the school premises near 
Gogri: Thana. The Polling Officer wag 
Mr. Sen, Deputy Magistrate. Petitioner 
Sri Krishna, was with the Polling Officer 
watching the interest of the candidates 
representing his party. Some noise of a 
row at some distance from the compound 
was heard and those present on the poll. 
ing ground raised a ery that the Swaraj- 
ists had collected à number of lathis 


‘and were causing disturbance and as- 


saulting the voters of the Non-S warajists 
in order to prevent them from voting. ) 

It is undisputed that & row took place 
and some persons on the side of the 
Non-Swarajists were assaulted. There were 
also injuries received by some of the 
men of the Swarajist party. They were 
treated in the Gogri Hospital as stated 
by the Magistrate, and one of them ig 
the brother of accused Surju Narain, Brick- 
bats were also thrown. Showki Lal Pande 
had a fracture of his arm and certain 
other injuries of slight nature. The frac. 
ture is said to have been caused by the 
petitioner Mohit and the simple injuries 
by the petitioner Surju Narain. Mathura 
Nath Misir had anabrasion and a bruise 
of slight nature said to have been caused 
by petitioner Mukh Lal. 

The Oourts below have, upon a con- 
sideration of the evidence in the case 
held that the occurrence as alleged b 
the prosecution did take place and tine 
the aforesaid persons on the side of the 
prosecution received injuries in that oc. 
currence. There is not much dispute 
as to the presence and complicity of 
petitioners Surju Narain, Sahdeo, Mobit, 
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Kedar Nath, Deo Kant end Mukhlal The 
only question raised by Mr. Faz! Ali on 
their behalf is as regards the severity of the 
sentence, 

Kedar Nath Singhand Deo Kant Jhahave 
not caused any injury to any one on the 
side of the prosecution. Kedar Nath is 
also a law-student. I reduce the sentence 
passed upon them to a fine of Rs. 100 
each, 

The sentence passed on the other accused 
persons also seems to be somewhat severe, 
and inthe circumstance of the case I would 
reduce the sentence passed upon Surju 
Narain and Mukhlel to a month and a half 
and on Mohit to two months' rigorous im- 
prisonment. The sentence of fine passed 
upon Mohit will stand. 

As regards the case of Sri Krishna Sinha, 
Mr. Sinha contends that the prosecution 
has failed to establish the charge against 
him. His name did not appear in the 
telegram that was sent by Rai Bahadur 
Lachmi Prasad Sinha long and detailed 
though it was soon after the occurrence. 
Tbe Rai Bahadur does not name him as 
having taken part in the riot. The Sub- 
Inspector (P. W. No. 24) who hurried to the 


scene of occurrence when it was going on. 


and when he started from the thana saw 
Sri Krishna Sinha on the verandba of the 
Polling Station about to sitonachair and 
he did not see him coming from any where. 
Eleven witnesses are said to have identified 
him in Court as having taken active and 
prominent part in the occurrence. 

{His Lordship referred to the evidence of 
these witnesses and continned:—| 

Thus the evidence Of important witness 
on behalf of the prosecution such as 
Mathura Nath (P. W. No. 12) who waa exa- 
mined on the very day of the occurrence 
and of the Dafadar is in favour of Sri Babu. 
Of the other witnesses Arjun Missir (P.-W. 
No. 29) and Chhotey Lal (P. W. No. 1) were 
examined five days after the date of the 
oceurrence. Their evidence, therefore, is not 
of great value. Although the telegram 
which was despatched immediately after 
the occurrence by Rai Bahadur Lachmi 
Prasad Sinha, the representative candi- 
. date for election on behalf of the Non-Swaraj- 
ists, purports to give a full account of 
the occurrence covering, as noticed by the 
learned Sessions Judge, seven pages yat 
it does not mention accused Sri Krishna 
as being in the mob or as having taken 
pay pert-ia the securronee, He could no$ 
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have missed the name of Sri Krishna foy 
he wag the leader of the S warajiste party 
and was opposing his election. The Raj 
Bahadur mentions two prominent persona 
Mahabir Prasad Singh (P. W. No. 9) and 
Kamal-ud-din(P. W. No. 14) in his telegram, 
Kamal ud-din does not name Sri Krishna 
as being in the mob as having taken any 
part in the occurrence, Mahebir Prasad 
Singh makes positive statement that Sri 
Babu was not io the mob. He says that 
he knew Sri Babu and that he was not 
in. the mob. Similar is the statement of 
Baleshwar (P. W. No. 11) one of theinjured . 
men. Upon the statement of Mahabir and 
Baleshwar petitioner Sri Krishna is en- 
titled to an acquittal, Most of the facts 
mentioned above were not duly appreciated 
by the Courts below or else they would 
not have come to a different finding. 


The Magistrate refused to grant copies 
to the aceused of the statements made by 
the witnesses before the Police. The appli- 
cation for copies was made after some of 
the witnesses on behalfof the prosecution 
were examined and before they were cross- 
examined. That was the opportune mo- 
ment for making an application of that 
kind. The Magistrate relying upon the 
authority of ‘Madari Sikdar v. Emperor 
(1) and Saadat Mian v. Emperor (2) 
held that the accused should have “laid 
the: foundation" in cross-examination for 
showing that the witnesses had made differ- 
ent statements before the Police from those 
made in Court before they could be en- 
titled to obtain copies of those statements, 
The Magistrate refused to act upon the 
contrary view taken by Sen, J.,in the case 
of Chedi Prasad Singh v. Emperor (3) upon 
the ground that that was a judgment of 
a Single Judge, and that the decision 
in Saadat Mian v. Emperor (2) was 
that of a Division Bench presided over 
by two Judges. The learned Magistrate 
did not notice that that decision also was 
on that point of one of the Judges, I 
was a party to that case and I did not 
entertain that view and upon a proper 
occasion dissented from it as- will appear 
from the view expressed in Ramgulam Teli 


(1) 102 Ind. Oas. 550; 54 0.307; A.I.R. 1927 Cal, 
514; 28 Cr. L. J. 582; 8 A. I. Cr. R. 112. 

(2) 103 Ind. Cas. 597; 6 Pat. 329; A.J. R. 1927 Pat, 
243; 28 Or. L.J. 709; 8 A. L Or. R. 383; 8 P. L. T, 


780. 
3) 102 Ind, Cas. 773; 8 P, Ln T, 618: 28 Ga, Li J 597 
a? R: 1927 Pat 398] 4 A fi Qn M 81i, ) 
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v. Emperor (4). decided on the 2nd of 
December, 1927. Apparently, the Magis- 
trate did not know of this decision. Fortu- 
nately in this case the Sub. Inspector of 
Police was asked about the statements 
made before him by those witnesses and 
gave evidence with respect to those state- 
ments and with regard to the witnesses 
referred to on behalf of the Suhb-Inspeetor 
that they did not name Sri Krishna be- 
fore him. Ido not koow how the Magis- 
trate allowed the Sub Inspector to refer 
to the statements without at the same 


time allowing the accused an opportunity . 


of explaining those statements. Having 
allowed the Sub-Inspector to depose to 
the statements made before him by 
the witnesses the Magistrate ought to 
have allowed the] witnesses to be cross- 
examined about them. Apart from the 
legal error committed by the Magistrate- 
he missed the point that in the cross- 
examination of the Sub-Inspector the 
accused to use the words of the Magistrate, 
laid the foundation for being entitled to 
eross examine the prosecution witnesses 
upon the statements made by them before 
the Police. The Magistrate, therefore, both 
on law and facts was wrong in not using 
B, 162 of the Code of Oriminal Procedure 
for the benefit of the accused for whose 


‘pole benefit the section was lately amended. 


if the Sub Inspector had not deposed as to 
the statements made by the witnesses before 
him the case would probably have been 
remanded to allow the accused an oppor- 
tunity to cross-examine the witnesses after 
obtaining copies of the statements made by 
them before the Police. 

The circumstances stated above ought to 
have been considered by the Courts below, 
and coupled with the statements made by 
the witnesses before the Police it is obvious 
that the evidence against the petitioner 
Sri Krishna is extremely meagre if not nil. 
He was a prominent member of the Swaraj- 
ist party and was leading that pariy on 
that occasion, watching their case before the 
Polling Officer and was with him all along, 


it is not likely that he would. throw him-: 


self into the rank and file outside the 
Polling Camp and mix himself up inthe 
riot when as the learned Sessions dudge 
finds, the prosecution cass that the Swaraj- 
ists had no chance of returning their 
eandiate is not borne out by the stubborn 


(4) 107 Ind. Cas, 817; 9 P. L. T. 02; 7 Pat, 205; 28 
Gr L, J, 207; A. I, R, 1928 Pat, 218, - 
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fact that ultimately the Swarajist party 
succeeded in returning their own nominee. 
Thus, upon the probabilities also the case 
against petitioner Sri Krishna Sinha is 
highly suspicious. The evidence, as was 
observed above, is too thin to connect him 
with the offence and I would therefore, set 
aside the conviction «nd the sentence 
passed upon him. The fine, if already rea- 
lised, would be refunded to him. 

Petitioner Sahdeo Singh was released 
unders. 562 of the Codeof Criminal Pro- 
cedure aud, therefore, on the question of 
Bentence we &re nob concerned with him. 

B. K. P. Order accordingly. 


—— 


MADRAS HIGH COURT. 
Oriminat APPEAL No. 409 or 1927 


AND 
OximinsL Ravtsion Case No. 265 or 1927, 
(OxrwinaL Revision Patirron No. 237 
or 1927). 
November 22, 192 
Present: —4 ustice Sir Willi En I» 
Phillips, Kr, and Mr. J tine Joao tia 


Nair. 
Tag PUBLIC PROSECUJ7O2-— 1. 
versus , 

GHIDAMBARAM AND ANOTHER— 
AcoosED Nos. 3 AND 4— RESPONDENTS, 

Criminal Procedure Code (Act V of 1898), ss. 15: 
157, 162—Telegram to Police Officer complaining of 
assault—Subsequent statement by complainant to Police 
Officer, whether admissible in a informa- 










tion. 

Where a person who was assaulted sent a teleg 
to the Inspector of Police complaining of the: offence 
and the Police Inspector turned upon the spot and 
recorded a statement from the eomplainant : 

Held, (1) that the telegram could not be treated ag 
information recorded under s. 154 of the Criminal 
Procedure Code, nor as information ofa cognisable 
offence T p. 462, col. 1.] kon ‘ 

(2) that the statement taken by the Police Offi 
was not one unders. 162 of the Code but was Sd. 
missible in evidence as information recorded under 
B. 154 of the Code. [ibid] 

'Sofar as authenticity goes a telegram stands in 
ng better position than village gossip,’ [p. 462, col, 2] 

In re Nundamurt Anandayya (1) and Dargali v, 
Emperor (2), referred to. 

Appeal under s, 417 of the Oode of 
Criminal Procedure, 1898, against the aes : 
quittal of the accused by the Oourt of 
the Sub-Divisional Magistrate, Devakotta, . 


in Oriminal Appeal No, 8 of 1927, profery. 





LIAN T 
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éd against the judgment of the Court ct 
_ the Taluk Magistrate, Tirupattur, in C. 
* O. No, 188 of 1926, 

Mr. V. L. Ethiraj, (with him Mr. K. S. 

Venkatarama Iyyer), for the Respondents. 

The Pablie Prosecutor, for the Crown. 

JUDGMENT.—The facts of this case 
are as follows: .Orte Dr. Doraiswamy Pillai 
was assaulted by the accused and he 
thereupon sent a telegram, Ex, A-l to 
the Oircle Inspector of Police. ‘I was 
beaten severely by fifteen cellombers with 
hands and shoes tightening me this even- 
ing 5in tha bazzar myself lost silk specks 
aud rupees fifteen afraid much pray Police 
bandobast.” This telegram was received 
by the Oircle Inspector and he and the 

Sub-Inspector went to Kandanoor from 

which place the telegram had been sent 

and the Sub-Inspector examined Dorai- 

sawmy Pillai and recorded his statement 
Ex. B-[. This has been admitted in evi- 
dence as the information recorded under 
s. 154 of the Criminal Procedure Code. 

It is now contended by Mr. .Ethiraj for 
the acoused that this document is inads 
missible in evidence as it is a statement 
recorded in the course of an investiga» 
ced 162, His contention is that 
he information recorded 
that the subsequent 
statement taken Wy the Police in the en- 
quiry is one takeh under -s, 102. In the 
first place, it is difficult to see how this 
telegram can be a #tatement contemplated 
ins. 154. Such a st&tement, if given orally, 
has to be reduced ( to writing and read 
over to the informant and, if it is given 
in writing, signed 
it. Here it certainty was not reduced to 
writing on an oral|statement nor is 16 a 
writing given to the Police signed by 
the person making the statement. It can- 
not, therefore, be the document referred 
to in s. 154. There ie, however, a second 
contention that this telegram gave inform- 
ation of a cognizable offence; and under 
s, 157 an officer in charge of a Police 
Station is empowered to investigate if he 
has reason io suspect the commission of an 
offence which he is empowered under 
B. 156 to investigate. Itis possible that this 
might have been recorded as a crime in 
the station register and the officer might 
at once have decided to hold an investi- 
gation, possibly arresting the accused on 
the strength of the telegram; but this un- 
doubtedly would have keen in exoess of 


under 8. 
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his duties for as observed, in In re Nanda- 
muri Anandayya (1) so far as authenticity 
goes, a telegram stands in no better posi- 
tion than village gossip. There is no 
guarantee that a telegram received has 
actually been sent by the person who 
purports to send it and it undoubtedly 
weuld be the duty of the Police Officer 
on receiving the telegram to verify the 
fact that it was really sent as it purports 
to have been sent. ln this case the Police 
Officer went to the place from which it 
was sent and examined the person by 
whom it purported to have been sent. He 
confirmed the fact of sending it and gave 
other details of the offence which he 
alleged to have been committed. There 
is no reason to suppose that this was in 
the course of an investigation which, I 
take it, means some action taken by the 
Police to collect evidence, Here his pur- 
pose was not to collect evidence but to 
see whether his suspicion that an offence 
had been committed was justified, This 
cannot be said to be a statement taken 
in the course of the investigation. This 
is. the view taken in In re Nandamuri 
Anandayya (1) and also in a recent case 
in Dargahi v. Emperor (2). A number of 
other cases have been referred to Chandrika 
Ram Kahar v. Emperor (8), Gansa Oraon 
v. Emperor (4), Emperor v. Kampu Kuki 
(5) and King-Emperor v. Daulat Kunjra, 
(6). It is unnecessary to discuss these 
cases in detail, for there is nothing in, 
any of them which directly conflicts with 
the view above stated. Exhibit B-l was, 
therefore, admissible in evidence and we, 
therefore, see no reason to interfere in 
revision. 

The Public Prosecutor has filed ah appeal 
as regards accused Nos. 3 and 4 who were 
acquitted in the Appellate Oourt. They 
did not plead alibi; but, in the course 
of the defence evidence evidence was given 
of their being at another place. In sup- 
port of that statement a post card was 


(1) 25 Ind, Oas. 630; 1L, W. 355; (1914) M, W., N. 
382; 15 Or. L. J. 622, 

(2) 88 Ind. Cas. 738; 52 0,499; A, I, R. 1926 Oah 
831; 26 Or, L, J, 1213, 

(3) 71 Ind, Cas, 353; 1 Pat. 401; 3 P. L. T, 771; 
A. I, R.1922 Pat. 535; (1923) Pat, 36; 24 Or. L, J, 
129; 1 Pat. L. R: 77 Cr. 

2 73 Ind. Cas, 561; 2 Pat, 517; 4 P.L, T, 462;1 
Lat L.R. 178 Cr; 24 Or, L, J. 641; A, I, R, 1924 


Rt. 550, 
(6) 11 0, W, N, 554; 6 Or, Ly J, 88, 
(6) 6 O, W, N, 921, 
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exhibited. The post card was produced at Magistrate, Firat Class, Jullundur, dated 


avery late stage of the enquiry and no 
explanation was given for its non-produc- 
tion earlier and, therefore, it really can 
have very little weight in a case of this 
kind. Alibi evidence should be serutinis- 
ed very carefully for it is very easy to 
set up alibi and not always easy to prove 
it and it must be definitely proved in 
order to suffice for the rebuttal of case 
made out by the prosecution. We think 
the Sub.Divisional Magistrate was wrong 
in accepting this .evidence against the 
view taken by the Taluq Magistrate who 
had seen these witnesses giving evidence. 
If the matter were res integra, we think 
these two accused should also have been 
convicted; but, inasmuch as this is an 
appeal against an acquittal and the offence 
is not 8 serious one, we think it unneces- 
sary to interfere. i 

` The appeal is dismissed. 

v. N.V. Petition and Appeal dismissed, 


wend 


LAHORE HIGH COURT. 
Criminal Revision Partition No. 129 
‘oF 1928. 

April 16, 1928, 

Present:—Mr. Justice Addison. 
JOWALA SINGH-——AcousED—PETITIONER 
versus 
EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 589-B— 

ocal inspection—Magistrate's failure to record 
memo of inspection and furnish copy to accused, 
effect of —Object of local inspection. 

A Judicial Officer conducting a local investigation 
should place upon record the result of his inspection 
at once so that the parties may have an opportunity 
of seeing what the facts are which the Judicial 
Officer considered to be established by the local ins 
vestigation. [p. 464, col. 2. 

Where a Magistrate has failed to record a memo- 
randum of his local inspection and to supply the 
petitioner with a copy of the record, the result of 
such inspection cannot be used against the accused. 
.[p. 463, col. 2.] 

The object of alocal inspection is to allow the 
Magistrate properly to appreciate the evidence given 
at the enquiry or trial and not forthe purpose of 
the Magistrate becoming the principal witness in the 
tase on a question of fact, _[p. 462, col, 2.] 

Petition for revision of an order of 
the Sessions Judge, Jullundur, dated the 


4th January, 1928, affirming tha of the 


‘eane-field of the petitioner, 


the 12th December, 1927. 

Mr. Bhagat Ram Puri, for the Petitioner. 

JUDGMENT, — Jowala Singh has 
petitioned on the revision side for setting 
aside his conviction under s. 61 (1) (c) of 
the Punjab Excise Act and sentence of 
two years’ rigorous imprisonment together 
with a fine of Rs.500. One Mehr Singh, 
an admitted enemy of the petitioner, stated 
that he saw the petitioner to go at night to 
his sugarcane-field in order to work a still. 
He went and informed the Excise Suba 
Inspector, but when the Excise party reached 
the spot they found nobody present though 
there was a still working in the sugars 
Lahan and 
some illicit liquor were also found there, 
The learned Sessions Judge recognised 
that the evidence of Mehr Singh had to 
be received with caution but he considered 
that it could: not be entirely ignored as 
Mebr Singh told the Excise Sub-Inspector 
before the party went to the spot that 
Jawala Singh was in his field. It seems 
to me that this does not amount to corro- 
boration of Mehr Singh's statement as 
nobody else saw Jawala Singh in the field, 
I must, therefore, reject completely the 
evidence of Mehr Singh who is undoubtedly 
inimical to the petitioner. This leaves ud 
with the solitary fact that an Excise raiding 
party found a still working at nieht inthe 
Bugar-cane field of Jawala Singh. Obviously 
this in itself is not sufficient for the con- 
viction of the petitioner as any enemy can 
set up such a still without difficulty. 

The learned Sessions Judge, however, 
has relied upon the iaspection of the spot 
made by the Magistrate. The still was 
discovered on the night of the lyth of 
September, 1927. The Magistrate went to 
the spot after recording the prosecution 
evidence on the llth of November, 1927, 
He did not, however, record any memo- 
randum of the relevant facts observed by 
him at his inspection as he was bound to 
doin accordance with the provisions of 
8. 539-B, Criminal Procedure Code, which 
states that a Magistrate can view the place 
for the purpose of properly appreciating 
the evidence given at the enquiry or trial; 
but that if he does so he shall without 
unnecessary delay record the memorandum 
referred to. This memorandum shall form 
partof therecord and the accused is ega 
fled to be furnished witha copy free of 
costs, 
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More than that, the petitioner applied to 
the Magistrate that he should record the 
memorandum in question so that he could 
see how the visit of the spot had affected 
the mind of the Magistrate and so that he 
might be in a position to rebut any impres- 
sion caused imthe mind of the Magistrate 
by his inspection., The Magistrate refused 
to record any memorandum. In his judg- 
ment, dated the 12th of December, 1927, the 
Magistrate, however, used a circumstance 
observed by him on the itth of November 
when inspecting the spot against the 
petitioner. Henoted in his judgment that 
the still appeared to him to have been in 
operation for a considerable time as the 
clay of the chulah ete. had turned red with 
use. The learned Sessions Judge appears to 
have principally relied on this circum- 
stance in coming to the conclusion that the 
petitioner was guilty. It certainly is a 
most important circumstance; for if the 
still had been in operation for a long time 
there would be a presumption of the guilt 
of the petitioner to whom the field belonged, 
Not one witness mentions this circumstance 
and there is no evidence on the record to 
this effect, 


Tt is argued before me that tho failure of 
tbe Magistrate to record a memorandum of 
his local inspection and to supply the 
petitioner with a copy was an illegality 
vitiating the proceedings andin any case 
an irregularity by which the defence was 

rejudiced. It is tbe case that the appel- 
fanit has been convicted upon the result of 
the local inspection which was kept from 
his knowledge. That certainly is an 
irregularity by which the petitioner was 
prejudiced in his defence and it may be 
even an illegality. In Forbes v. Muhammad 
Ali Haidar Khan (1) an admission of this 
nature was held io bean irregularity but 
in Hriday Govinda Sur v. Emperor (2) it 
was held to be an illegality. In the pre- 
Bent case it is not important to decide 
whether it is an irregularity or illegality 
ag clearly the petitioner has been pre- 
judiced inhis defence by the memorandum 
not having been recorded by the Magie- 
trate, The Magistrate only went to the 
spot two months after the still was found 
there, and the chulah may have been 


(1) 90 Ind. Cas. 308; 53 0.46; 42 Ò. i, J. 131; 26 
Cr. L. J; 1594; A. L R. 1925 Cal. 1246. 

(2) 82 Ind, Oas, 767; 52 C. 148; 40 0.1L, J, 149; A, I 
n. 1924 Cal. 1035; 25 Or, L, J, 1375, 
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used for other purposes in the interval. 
In any case, there is mo evidence that 
the clay of the chulah was red from use 
onthe 19th September. 1t has frequently 
been held that it is very desirable that 
a Judicial Officer conducting a local in- 
vestigation should place upon record the 
result of his inepection at once so that 
the parties may have an opportunity of 
seeing what thefacts are which the Judicial 
Officer considered to be established by 
the local investigation. It was laid down in 
Babban Shaikh v. Emperor (3) that a Magis- 
trate should not after making a lccal in- 
vestigation deliver his judgment relying 
upon that investigation without giving 
an opportunity to the parties to rebut 
his opinion. Section 539 B of the Criminal 
Procedure Code shows that the object 
of a local inspection is to allow the 
Magistrate properly to appreciate the evi- 
dence given at the enquiry or trial and 
not for the purpose ef the Magistrate 
becoming the principal witness in the 
ease on a question of fact, It may be 
the case that the Evidenco Act does not 
prohibit the use of facts observed by 
the Judge, but it is clearly illegal for 
the Judge to become the principal witness 
in the case, to keep all knowledge of 
the facts that he had noted to himself 
and then to convict the gecused upon 
such knowledge. ; 

For thereasohs given I have no hesita- 
tion in rejecting the result of the Magis- 
trate’s local ‘inspection in the present 
case. This means that against the petis 
tioner the only evidence is that in the 
middle of a night in September an illicit 
still was found working in his sugar- 
cane field. That is not enough for his 
conviction. I accept the petition, set aside 
the conviction of the petitioner and direct 
that he be released forthwith. 

R. L. Conviction set aside, 

(3) 5 Ind. Uas. 365; 37 O. 340; 14 O. W, N, 432, 
O. L, J.835; 11 Cr, L, J, 121, : 
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ALLAHABAD HIGH COURT. 
SEconD O1vIL APPEAL No. 98 or 1926. 
May 9, 1928. 

. Present: —Mr. Justice Dalal. 
Rai Bahadur Babu BATUK PRASAD— 
PLAINTIFF—À PPELLANT - 


versus 
BHAGWAN DAS AND ANOTHER—DEFENDANTS 


— RESPONDENTS. 

Grove-holder—Right to transfer site of grove— 
Sadhu permitted to live in greve, rights of—Transfer 
of right to occupation—Validity of transfer— 
License. - 

A grove-holder has no right to transfer the land of 
tbe grove after the trees have fallen or havo been 
cut away. 

Wahida Khatun v. Bulagi Das (1), followed. 

A Sadhu who has been permitted by a zemindar 
to put upa kuti inside a grove by way of license 
is no better than a ryot of the zemindar and has no 
right to transfer either the right of occupation or the 
house site to another. 


Second appeal from a decree of the 
District Judge, Benares, dated the 28th 
September, 1925, confirming that of the 
Additional Munsif. 

Mr. K. Verma, for the Appellant. 

Mr. Gajadhar Prasad, for the Respond- 


ents. 

JUDGMENT.—In my opinion both the 
subordinate Courts have gone wrong. As 
usually happensin villages, a mendicant 

: (Sadhu) had his kuti (hut) inside a grove. 
The zemindar permitted this because of 
religious associations connected with the 
Sadhu. Subsequently the Sadhw's disciple 

. another Sadhu disappeared from the village 
and the plaintiff sued the defendants for 
ejectment from theland. The defendants 
are Kalwars, who alleged that they had 
purchased the kutifor Rs. 50 by an oral 
sale from Dangir and claimed to be the 
owners ofthe land in consequence. There 
is a finding of fact in favour of the sale, 
though there isno deed and the evidence 
in support is notofany value. That find- 
ing is binding on this Court, It muet, 
therefore, be taken as proved that Dangir 
sold the kuti to the defendants for Rs. 50. 
Dangir had no right to do so. It was 
argued that Dangir was owner of a grove 
anda grove can be transferred. It is true 
that agrovecan be transferred but not 
the land of the grove. A grove means trees 
standing on land, A grove-holder has a 
right toenjoy the fruit of the trees stand. 
ing in the grove, and such right of enjoy- 
ment he may transfer to another, He cana 
not, however, transfer the land after the 
yreeg have [sten or haye beeneut away, 
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In the present case it isadmitted that no 
trees stand on plot No. 250, on which the 
defendants are building a house. Practi- 
cally what the defendants claim is that 
Dangir was owner of the land and could 
sell the land to them, No question of a 
grove-helder arises in a case like the pre- 
sent. Dangir's predecessor was permitted 
to put up the kuti by the zemindar by 
way ofa license. Two Sadhus were per- 
mitted to live there one after the other, 
Such license is not transferable, When 
Dangir left the village the license came 
to an end. Dangir'’s case is not different 
from that of any ryot in the village per- 
mitted by the zemindar to occupy a house. 
The site of the house would belong to 
the zemindar, and neither the right of 
occupation of the house nor the site can 
be transferred by a ryot. The Sadhus were 
no better than ryots of the zemindar and 
had no better rights. Such was the case 
in Wahida Khatun v. Bulagi Das(1), No 
trees stood onthe land in that case, and 
the land was transferred a8 a grove to 
one Bulaqi, who sued the zemindar for 
possession. The suit was decreed by the 
subordinate Courts, but this Court set 
aside the decree holding that the grove- 
holders after the trees were cut had nO 
right which they could transfer, and that 
Bulaqi Das, therefore, could and did 
acquire no rights whatever in the lands by 
ite purchase. The defendants have no 
right to possession of the land or to cons 
struct a house thereon, 

In the result I decree the appeal and 
the suit of the plaintiff with costa of all 
the Courts. The plaintiff isdecreed posses- 
sion of the sito of the house detailed in 
the plaint after the demolition of the 
constructions made thereon. The defends 
ants are giventwo months from to-day'a 
date to remove their materials. If they 
fail to do so, they shall be taken down 
by the plaintiffat the defendants’ expense, 

4, N. À, Appeal allowed, 


(1) 3 A. La J. 385; A, W, N, (1006) 140, 
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OUDH CHIEF COURT. 
Frest OrvrnL APPEAL No. 11 or 1927. 
November 8, 1927. 

Present:—Sir Louis Stuart, Kr., 
Ohief Judge, and Mr. Justice Hasan. 
Thakur JANG BAHADURSINGH 
AND OTHERS— P LAINTIFFS—-À PPELLANTS 


versus 
Thakur ARJUN SINGH AND OTHERS 
— DEFENDANTS~— RESPONDENTS. 

Evidence Act (I of 1872) s. 32 (Uj—Family 
pedigree’, meaning of—Appreciation of evidence— 
Conflicting oral evidence--Duty of Court. 

The words ‘family pedigree’ in cl. (8) of 8. 32 of 
the Evidence Act merely mean a ‘pedigree of the 
family’. They should not be construed according 
to the standard adopted by Courts of England in 
regard to pedigrees of English families, “p. 468, col, 
95 


- "phe observations of their Lordships of the Privy 


Council in Kaika Parshad v. Mathura Parshad (1) 


. do not lay down an exhaustive definition of ‘amily 


pedigree’ as used in s. 32, cl. (6) of the Evidence 
‘Act. They simply indicate the highest and best type 
fa family pedigree. [p. 459, col. 2.} 
Where the oral evidence is conflicting the proper 


` test which should guide the Court is which set of 


the conflicting evidence is consistent (1) with docu- 
mentary evidence and (2) with facts established 
beyond reasonable doubt and with probabilities. [p. 
461, col. 2. ` . 

A E whieh records the names of persons 
from the remotest ancestor tothe generations living 
contemporaneously with the persons in whose time it 
is prepared, being a record of family traditions as to 
pedigree and of the existence of persons con- 
temporaneously alive is admissible in evidence asa 


` family pedigree. (p.469, col. 1.] 


Appealagainst a decree, dated October 
9, 1926, of Mr. Justice Kendall, Judge, 
Chief Court, Oudh. 

Messrs, K. P. Misra, T. N. Ghose and 
Rajbir Prasad, for the Appellants, 

Dr. S. N. Sen, Messrs. Niamat Ullah, 
Ali Zaheer, Bisheshwar Prasad Misra, 
Harish Chandra, Basheshar Nath, L. S. 
Misra, C. H. Ilarkauli, Mohammad Hasan 
Imam, J. K. -Tandon, K. B. Bhargava 
and Hyder Husein,for the Respondents. 

JUDGMENT.—These seven appeals 
arise out of four suits. Appeal No, llisthe 
plaintitis' appeal in Suit No. 1, Appeal No.7 is 
the plaintitrs appealin Suit No. 2. Appeal 
No, 18 isthe plaintifs’ appeal in Suit No. 3 
and Appeal No. 22 is the plaintifis' appeal 
in Suit No.4. The other three appeals Are 
defendants’ appeals in Suit No. 3. ltwill 
thus appear that only Suit No, 3 hes 
succeeded and the three other suits have 
failed in the trial Court. he successful 
plaintiff in Suit No. 3 is Arjun Singh. He 
18 also dissatisfied witha part of the decree 
pf the trial Court, ‘Henge Appeal No. 15. 
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For the purposes of this judgment wà 
will mention the name of the first plaintiff 
only ineach suit. The other plaintiffs are 
the transferees in the character of financiers 
of certain portions of the estate in suit, 
Accordingly in Suit No. 1, Sripal Singh or 
Sripat Singh is the plaintiff. In Suit No.2 
Jangu Singh is the plainti£, InSuit No. 3 
Árjun Singh is the plaintiff as already 
mentioned, In Suit No. 4 Surajbali Singh 
isthe plaintiff, 

One Raja Harihar Bakhsh Bingh died on 
the 8th of February, 1923, posseased of the 
taluqdari estate of Saraura and other im- 
moveable property of considerable value 
situate within the District of Sitapur in the 
Province of Oudh. Raja Harihar Bakhsh 
Singh had no issue, His widow, Rani 
Vishunath Kuar,succeeded to the estate of 
her deceased husband and remained in the 
possession thereof till the 23rd of June, 
1924! on which date she died. The ques- 
tion as to title to succession arose on the 
death of the widow and as is usual in such 
cases a scramble ensued. The scene of 
scramble was first laid in the Revenue 
Court of Sitapur which took up proceedings 
for mutation of names consequent on the 
death of Rani Vishunath Kuar. The 
number of claimants was large but we are 
now concerned with the plaintiffs of the 
suits mentioned above. Therewere also 
some proceedings under the provisions of 
8. 145 of the Code of Criminal Procedure. 
The result has been that the disputed 
estate was placed into the hands ofa 
Receiver whose possession was maintained 
by the tria] Court until execution proceed- 
ings were taken by the successful party 
under the decree of that Court. The 
nature of the relief, therefore, sought in 
these suits is one of declaration of title. The 
Court of Revenue accepted the title of one 
Jagmohan Singh in respect of the talugdari 
estate and some other villages. In respect of 
the non-talugdari immoveable property 
title was adjudged in favour of Arjun Singh. 
The claims of all others were rejected, 

In Suits Nos. 1, 2 and 4 the: plaintiffs 
attack the title of Arjun Singh to the non- 
talugdari immoveable property and each 
sets up title in himself, They do not 
challenge Jagmohan Singh's title to the 
talugdari estate, In Suit No. 3 Arjun Singh 
claims title to the talugdari estate and 
Certain moveable property, "he chief 
defendant in his suit is Jagmohan Singh 
who obtained the order of mutation pf 
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names in his favour from the 
"Revenue, 

The trial Court has dismissed Arjun 
Singh's suitinso far as the relief for a 
declaration of title to the talugdari estate 
and five other villages wasconcerned and has 
decreed it in respect of some non-talugdari 
immoveable property which was not award- 
ed to him by the Court of Revenue, and 
Bome moveable property. 

On the question of title asto the talugdari 
estate the trial Court bas found that Jag- 
mohan Singh belongs tò the senior line 
.theugh remoter in degree than Arjun 
Singh tothe common ancestor. The find- 
ing that Jagmohan Singh belongs to the 
senior line was challenged in the memorand- 
um of Appeal No. 18 filed by Arjun 
Bingh but was expressly abandoned by 
his learned Advocate, Dr. S. N. Sen, at the 
hearing of the appeal. The matter argued 
on his behalf in sofar as the question of 
title is concerned is that his ancestor, 
Shabji, son of Girdhar Das, and Raja 
Harihar Bakhsh Singh’e ancestor, Bhim 
Singh, another son of Girdhar Das, were 
born of thesame mother while Jagmohan 
Singh's ancestor, Rai Qaj Singh a third 
son of Girdhar Das, was born of a different 
mother. It is contended that if these 
premises are established in fact Arjun 
Singh has a preferential title to the talug- 
dari estate unde cl. 100£ 8.22 of Act I of 
1869, As to the five villages, the finding 
of the trial Court is that in the events which 
have happened those villages must be 
‘treated as talugdari property. Arjun Singh 
impugnes the correctness of this finding 
aod itis argued on his behalf that these 
villages should be treated as non talugdari 
property towhich he is entitled according 
to the finding of the trial Court. These are 
the only two points involved in Arjun 
Singh's Appeal No. 18, and, as already stated, 
Appeals Nos. 8,10 and 21 are the defend- 
ants’ appeale against the trial Court's 
decree in favour of Arjun Singh's title to 
non-talugdari propertyin Arjun Singh's 
Suit No. 3. Arjun Singh's title to such 
property rests onthe finding of the trial 
Oourt that he is the 7th in degree in 
descent from the common ancestor. If 
this finding is correct then it is agreed that 
the plaintiffs Jangu Singh. and Surajbali 
Singh must fail as they are lower in degree 
than Arjun Singh. As regards the title 
of the plaintif, Sripat Singh, the finding 
på the trial Qourt is that Sripat Singh has 
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failed to establish his relationship with th? 
propositus, Raja Harihar Bakhsh Singh. 
If this finding is reversed then itis agreed 
that Sripat Singh and Arjun Singh will 
share in equal moities in the non-talugdari 
estate if the finding that Arjun Singh is 
in the 7th degree is upheld. 

The case of the plaintiffs, Jangu Singh 
and Surajbati Singh, is that they stand in the 
8th degree and Arjun Singh in the 9th 
degree of descent from the common 
ancestor. The precise matter for determi- 
nation, therefore, as between these two 
plaintiffs and Arjun Singh is the relative 
nearness of their degree of} relationship 
with Raja Haribar Bakhsh Singh. 

On the statement of the case and the 
findings of the trial Court as given in the 
preceding portion of this judgment three 
main question offact emerge for decision: 
(1. Is Sripat Singh a relation of the 
propositus? (2. Is Arjun Singh 9th in 
degree of descent from the common 
ancestor? i 

(3) Were Shahji and Bhim Singh born 
of one mother and Raj Gaj Singh of a 
diferent mother? 

A further subsidiary question for decision 


is as to whether the five villages mentioned 


above are taluqdari or non-talugdari pro- 


erty, 
We desire to state broadly at the outset 
thatin spite of the elaborate criticism 
which we have heard in the argumeuta 
addressed to us from the Bar we find no 
serious defectsin the grounds on which 
thelearned Judge of the trial Court has 
accepted or rejected the oral testimony 
produced by the parties in these cases, In 
the midst of thealarming conflict in the 
oral testimony we propose to adopt for our 
own guidance two tests: (1) which set of 
this conflicting evidence is consistent with 
documentary evidence: and (2) with facts 
established beyond reasonable doubts and 
with probabilities. 

[Their Lordships then referred to the 
evidence and continued. | 

There is, however, one piece of docu- 
mentary evidence produced inthis case by 
Thakurain Sheor:aj Kuar at the instance 
of Arjun Singh, which needs mention here, 
Thisis a pedigree (Ex. A83). The lady 
states that it has been with her for the 
last 21 years and that it has been all along 
with her amongst the papers relating to the 
estate of Saraura, The mutation, to which 
the lady refers, should not be confused witb 
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the mutation following on the death of 
Raja Harihar Bakhsh Singh. She means 
the mutation following on the death cf her 
husband which was madein her favour. 
When originally the pedigree waa found 21 
years ago in the papers of the lady's 
husband it was Maharaj Bahadur, her 
mukhtar, who had made the search. The 
papers were kept in the mardana portion of 
the house and were in charge of the diwan. 
The learned Judge of the trial Court has 
accepted the statement of the lady as true 
and we have no reason to take a contrary 
view. 

Dargahi Lal (D. W. No. 18) has given 
evidencein proof and in support of this 
pedigree. Heisapatwart of 50 years of 
age. Hewas in the service at Saraura 
about 80 years ago. He was a moharrir 


under Bhawanidin who was the mukhtar' 


of Ganesh Bakhsh Singh, husband of 
Thakurain Sheoraj Kuar. He states that 
the pedigree is in the handwriting of 
Bhawanidin and that he had seen it while 
he was in service at Saraura. It was kept 
in the officeof Diwan Mahtab Rai. At that 
time, he says, Ganesh Bakhsh Singh was 
Bliveand was the owner in part of the 
Saraura estate. We think thatthe witness 
is a truthful witness and nothing was 
elicited in cross-examination which could 
throw doubt on his credibility. The fact 
that Bhawanidin wasin the service of the 
family is proved by documentary evidence 
(Exs. O46 and Alu): theformer of the year 
1867 and the latter of the year 1864. Exhibit 
046 is a pedigree existing in the settle- 
ment fileofvillage Alaipur. It seems to 
have been made for the purpose of pre- 
paring the khewat of villege Saraura and 
bears the signature of Uman Prasad in the 
handwriting of Bhawanidin, general agent. 
Exhibit A10 is the wajib-ul-arz of village 
Alaipur. Amongst others it bears, at the 
end, the signature of Uman Prasad "written 
bythe pen of Bhawanidin, general agent.” 
There is no reason to doubt the authen- 
ticity of these signatures. It will be 
remembered that Uman Prasad was the 
father of Ganesh Bakhsh Singh, husband 
of Thakurain Sheoraj Kuar. It will tbus 
appear that a part of the statement of 
` Dargahi Lal is supported by documentary 
evidence, lt follows that Ex, A53 is a 
pedigree kept and maintained by Ganesh 
Bakhsh Singh and has now come before 
the Courtfrom the custody of his widow 
who found it semanget the papers of her 
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husband. There is little doubt, therefore, 
as to its genuineness. The learned Judge 
of the trial Court has, however, ruled it out 
of evidence on the ground that it is not a 
“family pedigree” within the meaning of 
cl. (6) of s. 32 of the Indian Evidence Act, 
1872. We do not agree with the learned 
Judge. The words "family pedigree" in 
the clause mentioned above should be 
construed to mean a ‘pedigree of the 
family" and having regard to the class of 
people to which the clause was intended to 
apply generally we have no doubt, in our 
mind, that the pedigreein questionis afamily. 
pedigree. 

It seems to us that the words “family 
pedigree", in clause 6 should not be 
construed according to the standard adopt- 
ed by Oourts of England in regard to 
pedigrees of English families, Peoples 
of India and peoples of England widely 
differ in their habits of thought, modes of 
expression and indeed in their entire 
system of family life. Its very form and 
appearance impresses it with the charact- 
eristicsofa pedigree of an Indian Hindu 
family. The firsi name mentioned is 
Maldeo and he is described as the highest 
ancestor. The name is placed between two 
figures of peacocks facing each other. 
On the crests of the birds is placed the 
name of Karandeo in a circular flower form. 
From this circle spring two lines one on 
theright and the other on the left and each 
line is made up of two fish, On the head 
of the last fish on the rightside is the name 
of Harihar Das. Then come Harihar Das's 
two sons whose branches cover nearly the 
exact halí of the entire space on the right 
hand side, Onthe head of the last fish on 
the left side isthe name of Nanda Das, the 
second son of Karandeo, After Nanda 
Das, and issuing from him there are two 
branches of his two sons, Jagat Singh and 
Girdhar Das. As against Jagat Singh, the 
entry is that he embraced Islam and his 
descendants are to befound in the village 
of Gauria Hasanpur. Jagat Singh's line is 
not traced down. From Girdhar Das, the other 
son of Nanda Das, issue six branches show- 
inghis sixsons, Rai Gaj Singh, Bhim Singh, 
Bhahij, Kesri Singh  issueless, Hanerai 
zemindar of Bijwamaue and Harbans Rai, 
Tne line of Rai Gaj Singh is traced down to 
Ganesh Singh,father ot Jagmohan Singh, 
who has succeeded to the talugdar? estatu 
under the orders of the mutation Court, 
lt is alsotraced down to Bhabhuti Singh 
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father of Jangu Singh, the claimant in 
Suit No. 2, In the lineof Bhim Singh the 
pedigree comes down to Raja Harihar 
Bakhsh Singh, and alao to Gajadhar Bakhsh 
Singh, husband of Thakurain Sheoraj Kuar. 
The line of Shabji brings us down to Arjun 
Singh, plaintiff in Suit No. 3, who has 
succeeded to the non-talugdari estate under 
the ordersof the mutation Oourt. The line 
of descent from Mohkam Singh claimed by 
Sripat Singh does not exist. The line of 
Harbans Raiis traced down to Surajbali 
Singh, plaintiff in Suit No. 4. 

It will be seen from what-has been stated 
above that the pedigree under considera- 
tion brings us down from the remotest 
ancestor to the generations living contempo- 
yaneously with Gajadhar Bakhsh Singh, 
husband of Thakurain Sheoraj Kuar, in 
whose time it was prepared. The document 
is, therefore, a record of family traditions as 
to pedigree and of the existence of persons 
contemporaneously alive. The authenticity 
of that part of the record which embraces 
the names of persons who existed before 
the living memory rests on the fact that 
there is nothing on the record to show, 
directly or inferentially, that the pedigree 
was prepared with aay motive other than 
the natural motive of preparing and pre- 
serving a record of family tradition relating 
. to the family pedigree. 

As against the admissibility of the 
pedigree (Ex. A53) ourattention was drawn 
toa decision of their Lordships of the 
Judicial Committee in Kalka Parshad v. 
Mathura Parshad (1). In this case the 
plaintifis gave in evidence at the trial three 
pedigrees; the lastone was ruled out of 
evidenceas having been made post litem 
moto. The second was admitted as a 
declaration made by deceased member of a 
family touching the family reputation or 
tradition on the subject of his descent 
made ante litem moto, The first pedigree 
was also admitted in evidence under the 
same conditions as the second. As regards 
all the three pedigrees their Lordships 
observed: 

“They are notancient family recordshand- 
ed down from generation to generation and 
added to, as a member of the family dies or 
jis born, but documents drawn upon a 

particular occasion for a specific purpose by 

(1) Lind, Oas. 175; 351. A. 166; 180. W.N. 1: 8 
O. L. J. 447; 30 A. 510: 5 A, L, J, 701; 18 M. L. J. 424: 


4M.L. T. 380, l0 Bom. L, R. 1088; 11 O.G. 362 
(P. 0), 9 
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members of the family, and must aceording 
ly be treated as mere declarations made by 
the persons who respectively drew them up 
or adopted them.” 

As to the pedigree before’ us it is nof 
shown to have been drawn up ona parti 
cular occasion for a specific purpose as the 
three pedigrees before: their Lordships 
were nor do we think that the first portion 
of the observation of their Lordships is 
intended to lay down an exhaustive defini- 
tion of "family pedigree" as used in cl. 6 
of s, 32 of the Indian Evidence Act, 1872. 
Those two words simply indicate the high- 
est and the best type of a family pedigree. 
The decision does not show that a pedigree 
not conforming to that standard cannot be 
a family pedigree. On these grounds we 


-think that Ex. A53 is admissible in evie 


dence. 
[The rest of the judgment is not material for the 
purposes of this report.—Ed.] z 


A, N, A. Appeal dismissed. 


PATNA HIGH COURT. 
Ssconp Orrin APPEALS Nos. 1188 ano 1811 
to 1821 or 1925, 

April 12,1928, 
Present:—Justice Sir B. K. Mullick, Kr., 
on difference of opinion between 
Mr. Justice Kulwant Sahay and Mr, Justice 
Macpherson. 
UMESHWARDHARI SINGH AND OTHERS 
— PLAINTIFFS—ÁÀPPELLANTS 


versus 
NEMAN SINGH AND oTBRERS-— DEFENDANTS 


— RESPONDENTS. 

Land Registration Act (B. C. VII of 1876), ss. 44, 78 
—Suit for rent by unregistered mortgagee —Dismissal of 
suit—Registration effected before second appeal— 
Right to claim decree for rent~Appellate Court's 
power to take notice of subsequent events—Claim 
barred at the time of registration, effect of—Mort- 
gage—Zarpeshgi—Construction—Lease or mortgage — 
Tests—Civil Procedure Code (Act V of 1908), ss. 98, 
103—Difference of opinion in second appeal on qucs- 
tion pf fact—Reference to third Judge. 

Held, Per Mullick, and Kulwant Sahay, JJ - 
(Macpherson, J., dissenting).—A mortgagee whose 
suit forrent has been rightly dismissed in appeal 
under s.78 ofthe Bengal Land Registration Act of 
1876 can secure a decree forthe rent sued for from 
the Court of second appeal if he has, during the 
pendency of the second appeal been registered under 
that Act. He can do so even in regard to the rent 
which was barred by limitation at the date when 
his name was actually registered under the Act 


470 
provided it was nob barred at the date of the in- 
ptitution of the suit. [p.473, eol. 1; p. 477, col. 1.] 

Alimuddin Khan v. Hira Lal Sen (8), Abul Khair v, 
Meher Ali (7), Belchembers v. Nawab Sir Syed Hussan 
Ali (8), Harehkrishna Dae v. Brindabun Shaha 
fand Balak Mahton v, Mathura Ram Dubey (10), 
followed. 

Per Macpherson, J.--There is no warrant for the 
extension of the principle laid down in Alimuddin 
Ehan v. Hira Lal Sen If) toa case in which regis- 
tration is effected while the litigation is at the 
stage of appeal and still less when it has been 
effected at a time when & rent suit for the rent 
which under the Land Registration Act the tenant 
wag not bound to pay is:also barred by statutory 
limitation. [p. 474, col. 2.] i 

The provisions of ss. 44 and 78 of the Land 
Registration Act are, for the benefit of the tenant, 
whereas ss.15 and 16 0f the Bengal Tenancy Act 
are enacted for the benefit of the tenure-holder's 
superior landlord, and in a suit for rent different 
considerations, therefore, arise from the two sets of 
provisions. [p. 475. col. 1.] 

Per Kulwant Sahay, J—The question whether a 
sum advanced as zarpeshgi was by way of security 
oras 2 loan would depend on the intention of the 
parties as itcan be gathered from the instrument 
itself. [p. 470. col. 2; p. 471, col. 1.1 

Mohamad Hanif v. Moorat Mahton (Y), Hitendra 
Singh v. Rameshwar Singh (2) and Kesho Prasad 
Singh v. Chandrika Prasad Singh (3), relied on. 

Held, on a proper construction of the deed in 
auestion, that the relationship created by it was 
that of a mortgagor and mortgagee and not of a 
lessor and lessee. [p. 471, col. 1.1 

Per Mullick, J.—Itis the rule of the Patna High 
Court that where thera is along cursus curie es- 
tablished in the High Court of Calcutta, the Patna 
High Court will not depart from that course unlesg 
strong reasons exist. [p. 478, col. 1.] 

Under s.103 of the Code of Civil Procedure the 
Court of second appeal may decide the question 
upon the evidence on the record: and if there ig a 
diference of opinion between the Judges of the 
Division Beneh on this question of fact tha point 
can be referred under cl. 28 of the Lettera Patent. [p. 
479, col. 1.] 


Second appeal from a decision of the Dis- 
triet Judge, Patna, dated the 4th June. 
1925, reversing that ofthe Munaif, Second 
ae Patna, dated tke 30th June, 
1924, 

Sir Sultan Ahmad, KT., andMr. S. N. Ray, 
for the Apnellant. 

Messrs. N. K. Prasad No. If and K.N, 
Verma, for the Respondents. 

JUDGMENT. 

Kulwant Sahay, J.—(February 29, 
1928).—These appeals arise out of suits for 
naqdi and bhaolé rents for tbe yesrs 1339 
and 1330 F.S. The plaintifisclaim the rent 
ag lessees. The defence was that tbe plaint- 
ifs were not Jessees but mortgszees and as 
serch they could not maintain the suits as 
trey wererot registered under the Land 
Registration Act. Other objection ss ro- 
gards ihe kindand quantities and the cale 
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vates of tha produce in respect of the bhaold 
rent and also payment of rent were also 
taken. The learned Munsif held that tbe 
plaintiffs were lessees and not mortgagees 
and, therefore, it was not neces- 
sary for them to have themselves 
registered under the Land Registration Act. 
He disallowed the plea of payment and 
gave a decree in favour of the plaintiffs at 
certain reduced rates. On appeal by the 
defendants the learned District Judge haa 
held that the plaintiffs were mortgagees and. 
not lessees and as such it was necessary 
for them to have themselves registered 
under the Land Registration Act before 
thev could maintain the suits. He agreed 
with the learned Munsif on the other points 
decided by him. He dismissed the suit 
simply on the ground of want of registra« 
tion of the plaintiffs under the Land Regis- 
tration Act. The plaintiffs have come up in 
Second appeal to this Court. 

It appears that after the decision of the 
appeal by the District Judge the plaintiffs 
got themselves registered under the Land 
Registration Acton the 26th of August 1926. 
Two questions have been raised, on behalf 
of the appellants im these appeals. First, 
whether they werelessees or mortgagees in 
possession; and secondly if they were mort» 
gagees whether they were entitled to a l 
decree for rent having regard to the fact 
that they have now got themselves regis- 
tered under the Land Registration Act, 
It ia not disputed on behalf of the defend- 
ants respondents that the plaintifs haye got 
themselves registered under the Land 
Registration Act after the disposal of the 
eppeals by the District Judge. Itie, how- 
ever, contended on behalf of the respond- 
ents that the plaintiffs are mortgagees and 
thatthe auits were not maintainable at al] 
before they were registered and thatthe 
subsequent registration will not entitle 
them to a decree in these second appeals. 

As regards the question whether the 
plaintiffs are lessees or mortgagees in pos- 
session. I am inclined to agree with the 
view taken by thelearned District Judge. 
The instrument under which the plaintiffs 
elaim title has been placed before us, end 
on a reference thereto it is clear that the , 
eum of Re. 1.000 advanced by the plaintiffs: 
as zarpeshgi did not representa security, 
for the payment of rent but was really 
an advanee of a loan which was re-payable 
in one lump sum in the year 1336, The 
question whether thesum advanced by the 
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lalntiffs was by way of security or ag a 
oan would depend on the intention of the 
parties asit can be gathered from thein- 
strument itself, and taking the instrument 
as a whole it seems to me that there can be 
no doubt that the sum advanced was a 
loan, Itistruethatthe sum advanced re- 
presents one year's rent, but the rent'was 
payablein certain instalments and the 
Covenant by the parties was that the 
principal amount advanced would be re- 
payable in onelump eum and at one time in 
the year 1336. There is no provieion in the 
deed that the sum advanced would be set 
of in the rent for the last year. In 
Mohamad Hanif v. Moorat Mahton (1) it 
was held bya Division Bench of this Court 
thatno general rulecan be laid down as 
to the effect of a zarpeshgi transaction and 
that every case must depend upon its own 
facts. Theinstrument in that case was a 
zarpeshgi ijara and the terms were some- 
what similar to the terms of the document 
now before us. It washeld that the rela- 
tionship created was that ofa mortgagor 
and mortgagee andnot that ot a lessor 
and lessee. Itis true that in the document 
before us there is no hypothecation clause, 
but the property itself was made over to be 
held by the plaintiffs till the re-payment of 
the advance of Rs. 1,000 and in effect it 
created a mortgage with possession and, 
as was observed by this Court in Hitendva 
Singh v. Rameshwar Singh (2 when there 
is a debt and a security of land for ite re- 
payment, the arrangement must be regarded 
asa mortgage by whatever name it may be 
called. In Kesho Prasad Singh v. Chandika 
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Prasad Singh (3) it was laid down that the ` 


test in such cases must bé whether there isa 
secured debt and aright of redemption 
and that if there is a right of redemption 
the transaction has the essential character- 
istics of a mortgage, otherwise it isa lease. 
Having ragardto the terms of the docu. 
ment before usI agree with the learned 
District Judge that the relationship created 
by it was that ofa mortgagor and mort- 
gagee and not ofa lessor and lessee. The 
plaintifis must, therefore, be deemed to be 
mortgagees in possession, 

The question next arises whether the 
plaintiffs as mortgagees are entitled to 
maintain the suits without getting them- 


(1) 44 Ind. Qas. 153; 4 P. L. W. 146. 
(2) 61 Ind. Cas. 67; 9 P. L. T. 998; 6 P. 
à 7. 
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selves registered under the Bengal Land 
Registration Act (VII of 1876) Section 78 
of the Act provides that no person shall be 
bound to pay rent toany person claiming 
such rent as proprietor, or manager, of an 
estate or revenue free property in respect 
of which he isrequired by this Act to cause 
his name to be registered, or as mortgages 
unless the name of such claimant shall 
have been registered under this Act. It 
is, therefore, clear that the defendants Were 
not bound to pay rent to the plaintiffs as 
mortgagees until their names had been rev 
gistered under the Act. The plaintiffs, 
however, have now got themselves regis- 
tered. The question is whether they are 
now entitled to a decree for the rent claimed 
them. 

i^ is contended on behalf of the defend- 
ants that thesuits were not maintainable 
and thatthe plaintifia had no cause of 
action at the time they instituted the suit 
inasmuch as they were not registered under 
the Act, The question, however, has been 
considered on various occasions. 7 i 

In Dhornidhur Sen v, Wajidunnissa 
Khatoon (4) Patheram, O. J., and Tottenham, 
J., held that the plaintiff not having been 
registered under Act VII of 1876 at the 
time the suit was filed was not competent 
to institute it. The plaintiff had : in that 
case, however, got himself registered dur- 
ing the pendency of the suit and before 
the decree was made; but it was held that 
having regard to the provisions of s. 78 of 
the Land Registration Act as the tenant was 
not bound to pay renttoa person not re- 
gistered such person was not competent to 
sue him until registered. This view was 
followed by Tettenham and Banerjee, JJ., 
in Surya Kant Acharya Bahadur v. Hemant 
Kumari Devi (5). There also the plaintiff 
was not registered when the suit was 
brought, nor was he registered at the time 
the decree was passed by the trial Court, 
but before thesuit was decided the plaint- 


.iff had made an application to have her 


name registered, [t was held that mere 
application for registration was not suffici- 
ent, bub that the provisions of s 78 re- 
quiredthat before a person sues for rent 
claiming as proprietor such person must 
be registered under the Act, for ifa tenant 
is not bound to pay rentto an unregis- 
tered proprietor he is not liable to be sued 

for it. E 

\ . 708n; 8 Ind, Dec. (N. s. A 

o if 6, 708; 8 Ind. Dec, (x, s.) 466, 
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In the Full Bench case of Alimuddin 

han v, Hira Lal Sen (6) a suit for rent was 
institü!edin the  Caleutta Small Cause 
Court for a'rears of rent of certain pre- 
mises in Oaleutta. At the time the suit was 
instituted the plaintiff had not caused his 
name to be. registered under the Land 
Registration Act, but atthe first hearing 
he produced the certificate of registration 
which he had obtained since bringing the 
suit. An objection was taken that the suit 
was not maintainable under s.78 of the 
Act inasmuch as the plaintiff had not been 
registered at the time the suit was in- 
atituted, A reference was made by the 
Small Oause Court to the Calcutta High 
Court for opinion on the question whether 
. the plaintiff not having registered himself 
as proprietor under the Bengal Land Re- 
gistration Act before suing was entitled to 
proceed with the suit. When the reference 
came on forhearing the learned Judges 
were not unanimous in answering this 
question and they referred the following 
questions to the Full Bench: — 

. (1) Whether the suit as brought by the 
plaintiff, an unregistered proprietor, should 
be dismissed, or whether a certificate of 
the plaintiff having been registered as pro- 
prietor under the Land Registration Aot 
having been produced when the suit came 
on for trial, the trial can proceed. 

(2) Wasthe case of Dhornidhur Sen 
v. Wajidunnissa Khatoon (4) rightly de- 
cided ? 

Patheram, O. J., and Beverley, J., were of 
opinion thatthe suit could not procaed in- 
asmuch as the plaintiff had no cause of 
action on the date he instituted the suit. 
Prinsep, Nooris and Ghose, JJ., were of 
opinion that thesuit could proceed, Norris, 
J., was ofopinion that the case of Dhorni- 
dhur Sen v. Wajidunnissa Khatoon (4) was 
wrongly decided. Princep and Ghose, JJ., 
however, expressed no opinion on the point 
ininasmuch as that case came from a 
place where the Bengal Tenancy Act was 
in force and the effect ofs. 600fthe Act 
had to be considered, whereas in the case 
before them which eame from the town of 
Calcutta where the Bengal Tenancy Act 
was notin force that question did not arise, 
Princep, J., was of opinion that the right 
ofan unregistered landlord wasinno way 
' queationed by the Land Registration Aot, 
It was rather recognized by s. 81 of the Act, 
and the object of the Legislature in en- 

(6) 23 O. 87; 12 Ind. Dec. (N. &) 59, 
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acting 8.78 was to place an impediment in 
the way of realization by sucha person of 
rents due to him by depriving him of the 
right toadecreeuntil he shall have fully 
complied with thelaw and this view was 
concurred in by Norris and Ghose, JJ. 

In Abul Khair v. Meher Ali (T) the 
game question was again raised. There 
also the plaintiff was not registered at the 
time the suit was instituted but got his 
name registered during the pendency of 
the suit, The Munsif decreed the suit; but 
on appeal the Subordinate Judge dismiss- 
ed thesuiton the ground that it'was not. 
maintainable by the plaintiff who was not 
the registered: proprietor atthe time the 
suit was brought, and Macpherson and 
Stevens, JJ., held that the view expressed 
by the majority of the Judges composing 
the Full Bench in the case of Alimuddin 
Khan v. Hira Lal Sen (6) was applicable 
even where the Bengal Tenancy Act was 
in force, and held that the suit was main- 
tainable although the plaintiff was not re- 
gistered at the time of the institution of 
thesuit |but he got himself registered 
during the pendency of the suit. 

Thesame view was taken by Maclean, 
C. J., and Macpherson, J.; in Belchembers v. 
Nawab Sir Syed Hussan Ali (8). This case 
also came from a place where the Bengal 
Tenancy Act was in force. 

In Harehkrishna Das v. Brindabun Shaha 
(9, Macpherson and Ameer Ali, JJ., held 
thatasuit for arrears of rent could not 
be dismissed merely on the ground of the 
plaintiff's name not being registered under 
the Land Registration Act atthe time the 
suit was brought and it was sufficientif 
the name was registered before the decree 
was made. Thiswas alsoa mufassil case 
where the Bengal Tenancy Act was in 
force and the decision of the Full Bench 
in Alimuddin Khan v. Hira Lal Sen (6) 
was following. 

In all these cases the plaintiff had got 
his name registered during the pendency 
of the suit in the trial Court. In Balak 
Mahton v. Mathura Ram Dubey (10) the 
plaintiff was not registered until after the 
decision of the suit by the trial Court 
but was registered during the pendency 
of the appeal preferred by the defendant 
before the District Judge and it waa 


(T) 26 C. 712; 13 Ind. Dec. (x. s.) 1055, 
(8) 2 C. W. N. 493. 

(9) 10. W. N. 712. 

(10) 52 Ind. Qag. 267, 
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held by Atkinson, J. following the prin- 
giple involved in some of the cases cited 
above, that the plaintiff was entitled to 
& decree from :the District Judge if 
the facts otherwise justified a decree being 
granted in his favour. In-the appeals 
now before us, however, the plaintiffs were 
not registered until after the’ decision of 
the appeal by the lower Appellate Court. 
The question is whether the principle 
involved in the cases referred to above 
ean be applied to the present appeals. 

On a careful consideration, I am of 
opinion that there is no reason why the 
view taken by Atkinson, J., should not 
be applied to the present appeals. Ifa 
proprietor is entitled toa decree for rent 
if he gets himself registered during the 
pendency of the suit in the trial Court, 
I see no difference in principle why he 
should not be entitled to a decree if 
he gets himself registered during the 
pendency of the suit in first or second 
appeal. It is true that the decree of 
the District Judge was correct at the 
time it was made, but the Court is not 
precluded from taking notice of eventa 
which have happened since the disposal 
of the appeals by the District Judge and 
during the pendency of the present ap- 
peals. It was held in the Full Bench 
case of Alimuddin Khan v. Hira Lal Sen (6) 
that an unregistered proprietor does not lose 
his right asa proprietor and a registered pro- 
prietor does not acquire a right by his mere- 
ly being a registered proprietor if he had 
not the right to recover the rent from the 
tenant. If a registered proprietor transfers 
his interest and the transferee isnot register- 
ed the registered proprietor loses the 
right to recover the rent and the trans- 
feree, though unregistered, acquires the 
right to recover the rent. Section 60 of 
the Bengal Tenancy Act and s, 79 of 


the Land Registration Áct merely indem- . 


nify & tenant who pays his rent to the 


person registered. They do not, however, ' 


take away the right of the unregister- 
ed proprietor, and under s. 81 of the 
Land Registration Act the unregistered 
proprietor is entitled to recover the rent 
from the registered propristor who has 
realized it although he had no right to 
do so. It is: thus clear that if an un- 
registered proprietor is entitled to the rent, 
he had a cause of action to. bring a 
suit for the realization of the rent. Ft 
ig: true that under s. 48 the tenant was 
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not bound to pay him the rent, but the 
_non-registration of the name of the pro- 
prietor was merely an impediment to his 
recovering the rent: it did in no way 
affect the cause of action. The present 
plaintiffs, therefore, hada cause of action 
at the time they instituted the suits, 
but there was an impediment in their 
recovering a decree inasmuch as they had 
not got their names registered under the 
Act. That impediment has now been re- 
moved,.and I see no reason why a decree 
should not be made in their favour for 
the rents due to them. To drive them 
to a fresh suit would be manifestly un- 
just and inequitable. They were under 
the bona fide belief that it was not neces- 
sary for them to have their names regis- 
tered. The trial Court took the same 
view and it was only efter the decision 
of the Jearned District Judge that they 
discovered that it was necessary for them 
to have their names registered under the 
Land Registration Act, They thereupon 
got their names registered. As observed 
by Roe, J., in Narayan Prosad v. Gajo 
Mahton (11) it would be inequitable to refer 
the plaintifis to a fresh suit whereby large 
sums would be lost by limitation. Thig 
was, a case under *s.15 and 16 of the 
Bengal Tenancy Act, but the principle 
applicable is the same. 

It is, however, contended on behalf of 
the respondents that on the date the plaint- 
iffs got themselves registered, i. e., the 
26th of August, 1976 (corresponding with 
3rd Bhado 1333 F. 8.) the claim for the 
rent for the year 1329 had become barred 
by limitation and, that, therefore, the 
plaintiffs are not entitled to recover a 
decree for the rent of that year. If, how- 
ever, I am correct in my view that the 
plaintiffs had a cause of action at the 
time they instituted the suits and the 
suits were properly instituted then the 
claim for 1329 cannot be held to be barred. 
It is true that no notice of the registra- 
tion of the plaintiffs names was given 
to the defendants, but no notice wns re- 
quired to be given. If the plaintiffs had 
been registered before the suit, the de- 
fendants could not have raised the objec- 
tionthat they had no notice of it. Plaint- 
iffs are, therefore, entitled to recover the 
renis for both the years 1329 and 1330 
F. S. The tenant-defendants, however, 


(11) 42 Ind. Cas, 838; 2 P. L. J, 701; 2 P. L.W, 
181. . 
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agya not bound to pay the rent up to 
the 28th of August, 1926, when the plain- 
tila were registered and, therefore, they 
ara not liable for costa or interest. The 
ground upon which I propose to Bet 
aside the decree of the lower Appellate 
Court may not come within s. 100 of 
the Civil Procedure Code, but the pro- 
visions of O. XLI, r. 33 appear to be wide 
enough to enable this Court to do justice 
between the parties. 

The learned Munsifhad granted a decree 
to the plaintiffs for the produce rents 
and cesses for the years under claim on 
the basis of the kinds, quantities and 
gale rates fixed by him and magdi rents 
end cesses as claimed and proportionate 
damages at 124 per cent only. I am of 
opinion that the decree of the Munsif 
ought to be restored with certain modi- 
feations. I would set aside the decree 
of the: District Judge and restore the 
decree of the Munsif with ‘the mcdification 


. that a decree for rent be made in each 


cage in favour of the plaintiffs for the 
produce rent as well as the maqdi rents 
with cesses as found by the Munsif. 
Damages at 124 per cent will be oalcu- 
lated upon the rents found due, The 
defendants had the use of the money 
for all these years and withheld payment 
even to the recorded proprietors and it 
ja only fair that they should pay the 
damages. The plaintiffs will not be en- 
titled to their costs in any Oourt. The 
defendants will be entitled to their costs 
in the Muneife Court as well as in the 
District Judgo's Court, but they will not 
be entitled to their costs in this Court. 
Macpherson, J.—l regret that Tam 
unable to agree to the order proposed 
or with the views expressed in the last three 
paragraphs of the judgment of my learned 
brother. In my opinion this appeal should 
pa dismissed and particularly in regard 


to the portion of the claim which waa’ 


alraady barred by limitation on the 26th 
August, 1926. 

The plaintifi-appellant is a mortgagee 
under-proprietors of an estate. As such 
he may under s. 44 of the Land Regis- 
tration Act 1876 apply to the Collector 
for registration of his name as such 
mortgagee. A proprietor or manager on 
the other hand is bound to apply for 
registration within six months of succes- 
sion or taking over charge. And under 
“5, 78 no person ie bound to pay rent to 


UMENAWARDHANT StNdH Y. NAMAN HINGE. 


110 1, 0, 1988 


any person claiming such rent as pro« 
prietor, manager or mortgagee who is 
unregistered. In this case the mortgagea 
who sued for rent of 1329 and 1330 wag 
not registered during the pendency of 
the guit or of the frat appeal or till 
neat the end of 1333 when the litigation 
was pending for nine months in second 
appeal on another point. 

Assuming that the interpretation of s, 
78 in Alimuddin Khan v. Hira Lal Sen 
(6) should be followed either hecause it 
is right (on which point I find myself, 
with respect, in agreement with the«minority 
of two Judges) or on the principle of 
stare decisis, yet that decision and the 
Calcutta cases which follow it, do not 
go beyond this that in spite of s. 78 
& decree for rent of a fenancy may be 
passed in favour of the plaintiff rent- 
receiver if “his name shall have been 
registered under the Act” during the 
pendency in the trial Court of ẹ 
guit to recover the rent. 

To my mind there is no warrant for 
the extension of this principle to a case 
in which registration has been effected 
while the litigation is at the stage of 
appeal and still less when it has been 
affected at a time when a rent suit for 
the rent which under the enactment the 
defendant was not bound to pay, is'also al» 
ready barred by statutory limitation. 

The only reported decision of this Court 
on the point is Balak Mahto v. Mathura, 
Ram Dubey (10) where 8 Single Judge 
held that the principle of the majority 
decision in Alimuddin Khan v. Hira 
Lal Sen (6) might be extended to the 
case where the registration was effected 
while the matter was pending in first 
appeal. It is to be observed that in that case 
the defendant had not seriously pressed 
his objection under s. 78 in the trial 
Court and the suit was decreed. Both 
parties appealed and befere the hearing 
the plaintiffs got their names registered and 
the District Judge held that they were 
entitled to the benefib of the decree al- 
ready passed in theiríavour. The learn- 
ed Judge of this Court upheld that view 
relying upon Naraim  Prosad v. Gajo 
Mahto (11) as an authority of this Court. 

That case, however, is not directly in point 
and provides but frail support. It relates 
toss. 15 and 16 of the Bangal Tenancy Act 
and isreadily distinguishable. In the firet 
place the circumstances were special and 
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‘the finding very restricted. Tt was point) ple enunciated in Alimuddin Khan w. 
ed out that the objection thats. 16 was Hira Lal Sen (6) would, it seems to me, 
& bar was not seriously pressed in the fritter away the provisions of s. 78 to an 
Court of first instance and the view of extent altogether unreasonable and in 
the Oourt was that the principle enun- frank dofience of the intentions of tke Legis- 
ciated in Alimuddin Khan v. Hira Lal Sen lature, L 

(0) ia applicable if the provisions of s. 15 But apartfrom general considerations 
have been complied with before the case there are special reasons in this case why 
comes on in appeal in the Court of first the plaintiff-appellant's appeal should not 
appeal “at least in the case in which the. be accepted. 

objection was not seriously pressed in the The Appellate Court has rightly held 
lower Gourt and the suit was decreed”. that s. 78 was a bar to the present appel- 
The present case thus differs from the two lant's suits. From the decision of tha 
cases cited inter alia in that the objection Appellate Court no second appeal could 
was here pressed in the first Court. It arise on that point. The second appeal of 
only failed through a misapprehension on the  plaintiff-appellant could be admitted 
the part of the Munsif on another point only on the contention that the demise in 
in the suit, It was the main contention his favour was a lease and not a mort- 


im appeal, and it was successful there. That contention has failed. In the 
circumstances even though an Appellate 
Court may take notice of events sub- 
sequent to the date of the judgment 
under appeal, it would to my mind be any- 
thing but a sound exercise of discretion 
to do Bo in this instance and to decree 
a second appeal on new evidence and on 


The plaintiff is here the appellant where- 
as in Balak Mahton v. MathuraRam Dubey 
(10) the decreealready obtained by the plaint- 
ifa was being assailed. 

. Again s. 16 of the Bengal Tenancy Act 
differs substantially from s. 78 of the 
Land Registration Act, 1876. The former 


gaga. 


gets out that a person becoming entitled a ground which at the time when the 
toa permanent tenure by succession shall appeal was admitted, did not exist and 


not be entitled to recover by suit, dis- 
traint or other proceeding any rent pay- 
able to him as the holder of the tenure 
until the Collector has received the notice 
for service on the landlord, the landlord's 
fee and the costs necessary for its trans- 
mission to the landlord. It prohibits re- 
covery of the rent by suit, the liability to 
payment is hot affected. Section 78 on 
the other hand enacts that the liability 
of the tenant to pay the rent shall not 
arise until the rent-recsiver’s name has 
heen registered. 

Then the provisions of ss. 44 and 78 of 
the Land Registration Act are, as is evi- 
dent from para. 2 above, for the benefit 
of the tenant, whereas ss. 15 and 16 of the 
Bengal Tenancy Act are enacted for the 
benefit ofthe tenure-holder's superior land- 
lord, and in a suit for rent different con- 
siderations, therefore, arise from the two 
gets of provisions. 

It appears to me that when a suit or 
appeal has been' dismissed by reason of 
the provisions of s. 78, the plaintiff can- 
not in appeal or in second appeal there- 
from demand a decree on the ground of 
compliance with these provisions at a date 
subsequent to the dismissal of his suit 
‘or appeal. Such an extension of the princi- 


which does not come within s. 100 (1) of 
the Code of Oivil Procedure. 

Anotber consideration of importance also 
stands in the way of the plaintiff ag re- 
garda the rent of 1329. Under Art. 2 
of Sch. III to the Bengal Tenancy 
Act the period of limitation for the recovery 
of an arrear of rent by suit is three years 
from the last day of the agricultural year 
in which the rent fell due. Accordingly 
a suit for arrears of 1329 was barred from 
the end of 1832 so that throughout the 
whole period of limitation for a suit, the 
tenants-defendants were under s. 78 not 
“bound to pay rent to" plaintiff-appellant 
for 1329. The mere fact that plaintiff 
brought 2 guit against the defendants with- 
in the period of limitation for rent which 
they were not bound to pay to him, could 
not possibly give plaintiff title to the 
money from the date of suit, or if there 
was title thereto, preserve is beyond the 


«date of limitation, or restore it after it had 


been completely lost at the end of the 
period of limitation. 

Finally I consider that even if the appel- 
lant could at all secure a decree for rent 


-jn this litigation, there is no case what- 


ever for damages, That would have been 
so eyen if appellant had informed the reg- 
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pondents of the fact and date of regis- 
tration nine months after the second appeal 
. was filed. Much more it is so when it 

appears that the respondents only learnt 
at the hearing of the second appeal that 
registration had taken place while the 
Becond appeal was pending. To allow 
damages would be not only unjust but 
would defeat s. 78. 

I would, therefore, dismiss this appeal 
with costs throughout. . 

Had I been able to hold that the rent 
of 1330 is recoverable by reason of regis- 
tration at the fag-end of the period of 
limitation for & suit for the rent of that 
year and inspite of the finding of fact of 
the lower Appellate Court in this regard, 
I would allow the appellant only a decree 
for the rent and cesses found by the Mun- 
sif to be due, and no damages, while as 
‘to costs I would direct. that the plaintiff 
pay his own costs throughout and the 
defendants receive their costs in both the 
lower Courts and half their costs in thia 
Court and I would allow future interest 
at 6 per cent. per annum. 


By the Court.—As there has been a 
difference of opinion these appeals will 
- be laid before the Hon'ble the Chief Justice 
for reference to one or more of the other 
Judges under cl. 28 of the Letters Patent 
of the Patna High Court as amended on 
the following points: 

1. Cana mortgagee whose suit for rent 
has. been rightly dismissed in appeal 
under s. 78 of the Land Registration Act, 
1876, at all scenrea decree for the rent 
sued for from the Oourt of second appeal if 
he has during the pendency of the second 
appeal been registered under that Act? 

9. If so, can he do so in the cireum- 
stances of the present case. 

(a). In regard to 1329, the rent of which 
was barred by limitation at the date when 
his name was actually registered under 
the Act. 

(b). Inregard to 1329 and to 1330 when 
in the circumstances of the case the point 
could not arise under s. 100 (l) of the 


Code of Civil Procedure at the time when 


the second appealwas admitted? 
3. Should damages be allowed in the 
circumstances. 
JUDGMENT. 
Mullick, J.—This reference arises out 
of a suit for rent for the years 1325 and 


1330 F.S, 
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The Munsif decreed the suit though not 
for the full amount claimed. 

In appeal the District Judge dismissed. 
the suit on the ground that the plaintiffs 
were mortgagees who should have registered 
their names in the registers of the Collector 
under s. 44 of the Land Registration Act 
[Act VII (B. O) 1876] and that having failed 
to do so they were not entitled by reason 
of 8. 78 of the Act to a decree for rent. 

A second appeal against the learned 
District Judge's decision has been heard 
by a Division Bench of two Judges who 
having differed, have, under cl. 98 of 
the Letters Patent of this Court referred 
the case for a decision upon the following 
points: 

(1) Can a mortgagee whose suit for rent 
has been rightly dismissed in appeal under 
8. 78of the Land Registration Act,1876, atall 
secure a decree for the rent sued for from 
the Court of second appeal if he has during 
the pendency of the second appeal been 
registered under that Act? 

(2) If so, can he do so in the circums- 
tances of the present case? 

(a) in regard to 1329, the rent of which 
was barred by limitation at the date when 
his name was actually registered under 
the Aet; 

(b) in regard to 1329 and 1330 when, in 
the circumstances of the case, the point 
could not arise under s. 100 (1) of the Code 
of Civil Procedure at the time when the 
second appeal was admitted. 

(3) Should damages be allowed in the 
circumstances? 

The material facts of the case are as 
follows. 

The plaintiffs brought the suits on the 
footing that they were thikadars and the 
Munsif held that as the plaintiffs were 
merely lessees registration of their names 
under the Land Registration Act was not 
necessary. 

The District Judge, however, took a 
different view and by his judgment dated 
the 24th June, 1925, he held that the 
zarpeshgi lease in this case was a mortgage 
and not a lease and that registration 
was necessary before a suit for rent could be 
brought. 

The second appeal to the High Court was 
preferred onthe 25th October, 1925, and 
subsequently on the 26th August, 1926, the 
plaintiffs got their names registered on the 
books of the Collector. The arrears claimed 
were for 1329 and 1330 F. S. (corresponding 
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to 1922 and 1923) and the suits were lodged 


in the Court of the Munsif on the 6th ' 


October, 1923. At the time of registration 
asuit for the arrears of 1329 would have 
been barred by limitation. 

It is contended by the plaintiffs that pro- 
vided their suit was within time they were 
entitled to a decree subject to the condition 
that it could not be executed till they had 
complied with the provisions of the Land 
Registration Aet. 

Now, it may be considered as the settled 
practice of the High Court at Oaleutta that 
an unregistered proprietor is entitled to 
bring a suit for recovery of rent. In other 
words, he has a cause of action. The Full 
Bench decision in Alimuddin Khan v. Hira 
Lal Sen (6) is conclusive on the point and 
has been followed in many cases not only 
for territories subject tothe operation of the 
Bengal Tenancy Act but also for territories 
outside the operation of that Act. These 
cases have been noticed in the judgment 
of Mr. Justice Kulwant Sahay, one of 
the two Judges, who have made the present 
reference, 

On principle it is difficult to see why the 
plaintifis cannot bring asuit forthe arrears 
in question. The plaintiffs have acquired by 
transfer all the rights of the registered 
proprietor, the mortgagor, and they are 


surely entitled to the right of realising the : 


debt due by the tenant for rent as an 
ordinary incident of the ownership of the 
land, unless the language of s, 78 deprives 
them of such right. Unless the words used 
by the Legislature expressly or even by 
implication -deprive the transferee of his 
title, Ido not think that we can hold that 
he has no cause ofaction. The words of the 
section are as follows: “No person shall be 
bound to pay rent to any person claiming 
such rent as proprietor or manager of an 
estate or revenue-free property in respect 
of which he isrequired by this Act to cause 
his name to be registered, or as mortgagee, 
unless the name of such claimant shall 
have been registered under this Act.” In my 
opinion the section is not inconsistent with 
the view that the suit may be brought; but 
that the Court shall not order the 1ecovery 
of the rent by execution til régistration is 
effected. 

Section 60 of the Bengal Tenancy Act 
enacts that the registered proprietor, 
although he hastransferred his proprietary 
right shall nevertheless be entitled to 
recover the rent, Without this special 
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provision a person who has parted with his 
proprietary title in the property would of 
course have no right tosueand the Legis- 
lature has considered it necessary for the 
protection of the tenant to give the trans- 
ferrer a right which belongs only to the 
owner of the property. And to carry out 
the general schemeof the Land Registration 
Act s. 60 further enacts that the tenant 
shall not be able tu plead in defence to a 
claim by a person registered that the rent 
is due to any third person. 

Section 81 of the Land Registration Act, 
however, clearly shows that the rent really 
belongs to the transferee and that he is 
entitled to sue the registered proprietor 
tor re-payment of the sum realised by 

im. 

I, therefore, see nothing in the language 
of s. 78 which bars the institution of a suit 
by the unregistered proprietor. 

Also a reference to other enactments 
shows that where the Legislature intends to 
bar the right of suit altogether it expressly 
B&yB 80. 

Thusins.40fthe Succession Certificate 
Act (VII of 1889) it is enacted that no’ 
Court shall pass a decree against the debtor 
of a deceased person for payment of his debt 
toa person claiming to be entitled to the 
effects of the deceased or to any part thereof, 
or proceed upon an application of a person 
claiming to be so entitled, to execute 
against such a debtor a decree or order for 
the payment of his debt, except on the 
production, by the person so claiming of a 
Probate or Letters of Administration of a 
certificate. It is now settled that a certificate 
may be produced at any time after the 
filing of the suitor application. 

Ins. 56 of the Oess Act [Act IX (B, O) 
1880jitis enacted that a proprietor whose 
rent-free land has been assessed by the 
Collecter for road-cess cannot recover from 
the tenure: holder his proportionate share of 
the cess without first serving certain 
notices required by s. 52. Section 56 expres 
sly provides that after publication ofextracts 
from the roll as provided in s,52 and not 
otherwise every owner and holder of any 
rent-free land shall be bound to pay the 
amount of road-cess due, The liability 
does not arise till the publication of the roll 
and the right to sue the under-tenure- 
holder does not, therefore, also arise till 
we 3 of th 

gain s. 3 of the Incumbered Estates 
Act (VI of 1876) is framed in langunga 


Ars 
which seems to suggest that the intention 
of the Legislature was not only to bar the 
recovery ofthedebt but the institution of 
the suit in the events contemplated by that 
section, The section runs as follows : 

"On the publieation of an order under 
s. 2 the following consequences shall 
ensue :— a 

Firat, all proceedings which may then be 
pending in any Oivil Court in British India, 
or in any Revenue Court in Bengal, 
in respect to such debts or liabilities, shall 
be barred; and ali processes, executions 
‘and attachments for or in respect of 
such debts and liabilities shall become 
null and void”. 

It is clear, therefore, that in the present 
ease there being no express provision 
barring the suit the Court cannot refuse to 
entertain it. 

Apart from this it is the rule of our Court 

_that where there isalong cursus curic 
established in the High Oourt of Calcutta 
this Court will not depart from that course 
unless strong reasons exist to the contrary. 
The decisions of this Court in Balak 
Mahton v. Mathura Ram Dubey (10), and 
NarainPrasad v. Gajo Mahton (11), have 
given effect to this rule. 


It is, however, argued that though tho 
Jaw may permitthe unregistered proprietor 
to bring a suit, he can only get a decree if 
he registers his name before the judgment 

. of the trial Court and that he cannot be 
allowed to obtain a decree if be registers 
his name while the ease ie pending either 
jn first appeal or second appeal. 


The reply to this contention is that it is 
not based on any principle, If the Court can 
take notiee of registration during the suit, 
why can it not take notice ofthat fact at the 
stage of first or second appeal. The truth is 
that as he has a cause of action the unre- 
gistered proprietor is always entitled toa 
decree for the recovery of the debt subject 
to the condition that he registers his name 
before the Court issues execution. 

There is nothing improper in such a decree, 
and one may cite by way of analogy s. 10 of 
the Indian Oourt Fees Act which provides 
that when Oourt-fees have deen under- 
estimated the suit shall be stayed for the 

ayment of the full fee within a time fixed 
by the Court ; and a. 11 which provides that 
in suits for mesne profits the decree shall 
not be executed till the deficit Court-feo bas 


been paid, 
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It may be urged that in second appeal 
the matter is different as the Court can only 
interfere if: there isan error of law, and 
that if the Oourt of first appeal dismisses 
the suit for failure to comply with the 
provisions ofs 4£of the Land Registration 
Act,it commits noerror of law which can 
be corrected in second appeal and that if 
the transferee subsequently registers his 
name the Court of second appeal cannot 
take notice of such registration. 

The reply to this argument is two-fold, 
In the first place, itis admitted here that 
registration has taken place, and the ques- 
tion of taking judicial notice of facts, which 
have subsequently occurred, does not arise ; 
in the second place, failure to give the 
plaintifis the decree to which they are 
entitled is an error of law. The Court of 
second appeal has the right to decree the 
claim subject to the condition that registra- 
tion is made before the time for execution 
expires or, as here, the registration being 
admitted, to decree the claim without any 
condition, : 2 

Finally itis urged thatin any event the 
arrear for 1329 cannot be recovered because 
on the 26th August, 1926, when the plaint- 
iffs registered theirnames the suit for the 
recovery of the arrear was barred by limita- 
tion, : 

To this argument also it isa complete 
answer to say that if the plaintiffs are 
entitled to & conditional decree then the 
question of limitation does not arise. The 
suit was instituted in time and the condi» 
tional decree permits the plaintiffs to 
register their names any time before they 
put the decree into execution. < 

It may be that such an interpretation of 
the law will encourage proprietors or morts 
gagees or managers to disregard one of the 
objects which the Land Registration Act has 
in view. That may be so; butif the law 
desires to compel every transferee to 
register his name on pain of losing his 
right of suit the language ofthe Act must 
be rendered more precise, 

I would, therefore, answer the firet ques- 
tion in the affirmative. 

I would also answer both heads of the 
second question in the affirmative. 

With regard to the third question, namely, 
whether damages should be allowed, this 
is nota point which can ordinarily arise 
in second appeal. The question whether 
there was reasonable cause for the defend- 
ants not (o pay the arrear isana of faat 
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which ought td have been disposed of by 
the Court of first appeal; but under s. 103 
of the Code of Civil Procedure the Court of 
second appeal may decide the question 
upon the evidence on the record; and if 
there is a difference of opinion between the 
Judges of the Division Bench on this 
question of fact the point can, I presume, be 
referred under cl, 28 of the Letters Patent. 
In my opinion the evidence on the record 
does not justify the claim for damages. 
Seeing that the plaintiffs were not the 
registered proprietors the tenants had 
reasonable cause in witholding the rent 


for which at any moment they might have ` 


been sued by the registered proprietors, I 
would, therefore, answer the third question 
in the negative. 

Asfor interest, both the referring Judges 
have declined to allow it and there is no 
reference to meon that point. 

The result is that the plaintiffs will lose 
both the interest and damages. 

AN, A, Appeal allowed. 





LÀHORE HIGH COURT. . 
Crvin Revision Petition No. 606 or 1927. 
March 21, 1928. — 

' Present:—Mr. Justice Bhide. 
SUNDER SINGH-— PETITIONE& 
versus . 

KARAM SINGH, MINOR THROUGH 
SUNDER SINGH--HRzsrosDEAT, 
Succession certificate—OCourt's power to amend— 
Substitution of one debt for another, legality of. 
A Court has inherent power to grant an amend- 
ment of a Succession certificate for the purpose of 
correcting a misdescription of a debt. But it has 
no such power where the effect of the amendment 
would be to substitute one kind of debt for 
another. À 
Petition for revision of an order of the 
Senior Subordinate Judge, Lahore, dated 
the 16th November, 1926. . 
Mr. Duni Chand Kapur, for the Peti- 
tioner . 
Mr. C. H. Carden Noad, for the Respond- 


' pnt. 

JUDGMENT.—On the death of Cap- 
‘tain Sardar Jiwan Singh, Sunder Singh, 
one of his two sons, filed an application 
on behalf of himself and his minor brother 

‘named Karam Singh for a Succession 
pertificate in respect of a sum amounting 
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to Rs. 50,000 deposited by his father in 
the Bank of Dengal (now Imperial Bank 
of India). Subsequently an objectipn having 
been raised on behalf of the minor brother 
the applicant confined his application to 
his own share in the aforesaid deposit 
and on 25th July, 19:0, he was granted 
a Succession certificate in respect of 
Rs. 25,000 out of Rs. 50,000 in ‘Pass-Book 
Deposit’ with the Imperial Bank of India, 
Lahore. When Sunder Sing applied to 
the Bank it was discovered that the Bank 
really held Goverment promissory notes 
and War Bonds on behalf of the late 
Captain Sardar Jiwan Singh and there 
was only a sumof about Rs. 10,000 in the 
current account on account of the interest 
on the securities. The Bank refused to 
pay anything to the applicant unless he 
obtained a Succession certificate in respect 
of the Government securities ete. and 
also an order from Court about the disa 
tribution of the securities between the 
applicant and his brother, Sunder Singh 
then made an application to the Senior 
Subordinate Judge, Lahore, for amend- 
ment of the above certificate as required 
by the Bank, but the application was res 
jected. The learned Senior Subordinate 
Judge held that (I) the applicant must file 
8 separate application in respect of the pro» 
missory notes and War Bonds ete., (II) and 
that he had no jurisdietion to make any 
order about the division of the securities 
between the two brothers. Sunder Singh 
has applied for revision of this order, 

The main point for decision is whether 
a Succession certificate can be amended 
in the manner required by the applicant, 
The applicant’s contention is that the de- 
scription of the debt given in the original 
certificate was not correct and that this waa 
due to the fact that he had not been able 
to obtain accurate information about the 
nature of the debt, This contention ap- 
pears to becorrect in sofar as the Pass 
Book Deposit in the present case turne 
out to be only about Rs. 80.0, while 
the rest consists of pr missory notes and 
securities. What is the proper remedy of 
the applicant in such circumstances ? 
There is no doubt that he can get an ex- 
tension of the certificate in respect of the 
promissory notes and War Bonds uncer 
s. 376 of the Indian Succession Act (cor- 
responding to 8.10 of thecld Succession 
Certificate Act), But the applicant wishes 
the description of tho debt eg given in 
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the original certificate to^be corrected. 
For this there appears to be no specific 

ovision in the Act. &— . 
"E the applieant applies for extension of 
the certificate, he will of course have to 
extra Gourt-fee and he will suffer 


pay ext : l 
wing to the fees which he has a 

ned ud in respect ofthe'Pass Book 

Deposit. The description ‘Pass Book 


it’ is not accurate; but it may be taken 
ane the current account, for practical 
purposes. The applicant was apparently 
entitled to Rs. 5,000 out of this deposit 
while he has paid Court-fees on Rs. 25,008 
i. e., for Rs. a0: i. e. Rs. 400 more than 
ave paid. 
a parently the Den why this 
ication is being pressed. 
apo a pin think that this Oourt 
could exercise its inherent power if all 
that was required was in reality correc- 
tion of a misdescription; but the amend- 
ment sought in the present instance in 
this case seems to go much further. It 
will appear from the application dated 
31st October, 1926, that the applicant 
rays the Oourt to correct the entry in 
5 lumn of the Succession certificate 
changing "Pass Book Deposit" to current 
account dues" and 'amount due on security 
deposits as under (giving details of the 
securities) as the Court thinks proper 
should be transferred to the applicant's 
ame, In other words, the applicant 
" ishes the Court to allot specific gecurities 
to him and detailthem in the certifieate. 
The securities are of different dates and 
denominations, and division thereof is 
elearly beyond the province, of a Court 
ranting. 8 Succession certificate. I am, 
Eherefore, of opinion that the applicant's 
rayer cannot be granted. The applicant 
5 aseek the remedies suggested in the 
learned Senior Subordinate Judge’s order, 
if so advised, I may note, however, that it is 
doubtful whether the order of the learned 
Senior Subordinate Judges granting a 
Succession certificate with respect to the ap- 
licant’s share was in accordance with law. 
There is a conflict between the decision of 
the Allahabad and Calcutta High Courts 
on the point, (vide, inter alia, Annapurna 
Dasyav.N alini Mohan Das (1) and Sughra 
Begam y.Mohammad Mir Khan (2) but the 
Allahabad decisicns seem to have found 
favour with the learned ca the 
i , 556; 42 C. 10; 18 C. W. N, 836, 
i) a ind, Cas, 6; 42 A, G41; 19 A. La T 16 
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Punjab Chief Court who *decided Kishore 
Chand v. Nihal Devi (3). The certificate 
already granted has, however, but been 
challenged by any rival claimant and I need 
not discuss the point furtheras it is not 
necessary for the disposal of the application 
for amendment of the certificate. 


I reject theapplication, but in view of 
all circumstances leave the parties to bear 
their costs, : 


R. L. Application rejected, 
(3) 70 P. R. 1904, 


—a—— 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 163 0r 1994, 
February 3, 1928, , 
Present :—Mr. Justice Venkatasubba Rao 
and Mr. Justice Reilly, 
KYPRETH MOITHIYAN KUTTI— 
PLAINTIFF—APPELLANT 


versus 
NATUKANDY PUTHIAPURAYIL MAM. 
MALI AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Malabar Law—Gift to donor's wife and children— 
Existence of children to wife by previous husband— 
Donees, whether take. as co-tenants or with incidents 
of tarwad property. 

When a follower of Marumakkathayam Law 
makes a gift of property to his wife and. 
children, she having already children living by a 
former husband, the donees take the property not 
with the incidents of tarwad property suchas im- 
partibility attached to it but only as ordinary donees 
each entitled to an equal share as tenants-in-common, 
[p. 482, col. 2.] 

A tavazhi has been always understood as con- 
sisting of a mother and all her children and 
descendants in the female line. A body consisting 
of a woman and some of her children only cannot 
be recognised as a tavazhi and if property is givem 
to them they would take it as ordinary joint 
donees, in which each will be entitled in the absence 
of any express provision to the contrary to an equal 
Share. [p. 482, col. 1.] 

Per Venkatasubba Rao, J.— The basis principle of 
the Marumakkathayam Law recognises the mother 
and not the father as the source of the line of 
descent. A tavazht any more than a tarwad, cannot 
be created by act of parties and it follows from 
this, that aman at his option cannot constitute hig 
wite and some of her children into a tavazhi, [v. 483, 
col. 1. 

l'Oase-law considered.] 


Second appeal against a decree of the 
District Court, North Malabar, in Appeal 
Suit No. 166 of 1922, preferred against that. 
of the Court of the District Muneif 
Oapnanore, in O, B, No, £54 of 7920, 1 
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ther a sult for thedaking of the partnership accounts 
is un not barred by the law of limitation. |p. 486, 
col. 1, 


Gopala Chetty v. Vijayaraghavachariar (4), fol- 
lowéd. 


A partnership debt is a debt of the partnership 
and not merely adebt which is somehow merely 
connected with the partnership. [ibid,] 


Second appeal against the decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, dated 6th April, 1925, and 
passed in A. S. No. 22 of 1925 (A. S. No. 207 
of 1924 on the file of the District Court, 
Madura) preferred against that of the 
Court of the District Munsif, Melur, in O. S8. 
No. 293 of 1923. i 


Mr. K. V. Sesha Aiyangar, for the Appel- 


lant. 

Mr. A. V. Viswanatha Sastri, for the Re- 
spondent. 

JUDGMENT.—The point taken and 
argued with considerable strenuousness by 
Mr. K. V. Sesha Aiyangar the learned Vakil 
for the appellant in this second appeal is 
one of considerable legal interest. 

The respondent as plaintiff instituted 
the original suit for levying contribution 
from the defendant on the ground that 
both of them having been joint judgment- 
debtors under a decree, he, the plaintiff, 
was compelled to pay for the satisfaction 
and discharge of that decree the amount 
claimed in the plaint over and. above the 
amount he was liable to pay as and for his 
share. 

The defence raised by the appellant 
before us was that the debt in respect of 
which the decree was passed by the Court 
was really the debt of a partnership in 
which the plaintiff and the defendant were 
partners and that, therefore, firstly, the 
plaintiff was not entitled to sue for con- 
tribution and could if at all, have only sued 
for a taking of the partnership accounts, 
and secondly that, even if it should be 
held that the plaintiff could maintain such 
& suit, the defendant should have been 
permitted in equity to require such accounts 
to be taken and show thereon that the 
plaintiff wouid not be entitled to recover 
the amountclaimed because of hia being 
in possession of the funds of the partner- 
ship sufficient to make up the amount 
claimed. With reference to such claim 
and such pleas thereto, it would be proper 
to make some observations in limine. 

Prima facie when there is a decree against 
two persons jointly and severally, each is 

liable to contribute equally to discharge the 
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ee, and there is always in such cases ari 
Te contract of indemnity that, if one 
of them should be compelled to pay up 
more than his share, the other is bound to 
make good thesame. This ie, however, ou 
the basis that the obligations of the dota > 
ants inter se are determined only by the 
decree and are not subject to any n 
rights or obligations. No doubtif it shou 
be established that, having reference to 
the facts of the particular case, such im- 
plied contract as between co-judgment- 
debtors should be deemed to be displaced, 
then the legal principle may not be ap- 
plicable. Thus if, for instance, one of the 
judgment-debtors should have had the 
decree passed against him merely because 
he was the guarantor of the debt which was 
exclusively payable by the other judgment- 
debtor as the principle, then it follows 
that the implied obligation of the principal 
debtor under the contract of guarantee to 
keep the guarantor indemnified from any 
loss or damage would displace or be avail- 
able to be set off against the other implica- 
tion of indemnity. Again, ifthe judgment- 
debtors inter se should be found to have 
enjoyed the original consideration for the 
debt which became merged in the decree 
in unequal proportions, it follows that it 
is such proportion that will govern, as bet- 
ween them, their mutual obligations under 
the decree. Again it was open to the 
defendant to set up and prove that as a fact 
the plaintiff discharged the decree not from 
his own funds but only from partnership 
monies and that, therefore, the very cause 
of action for the plaintiff failed. Butsuch a 
case has not been made out by what has 
been found bythe lower Appellate Court, 
In all cases, when what is prima facie shown 
is only the decree, the liability is on the 
other party to allege and prove that the 
obligation either does not subsist altoge- 
ther or subsists only toa smaller extent than 
claimed, by reason of other legal rights and 
obligations inter se. When both the judg- 
ment-debtors are partners in a business and 
the judgment-debt is a partnership debt, 
the discharge of that debt has been held 
nat to give to the partner so paying off a 
ht to levy contribution trom his other 
thout A 5 PE 
i because on thelegal principle 
us de he contract of partnership 
each partner is only ithe agent of the 
other and the rights of the partners 
are not with reference te single items 
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of transactions but to the taking of the 
entire accounts of the partnership. But 
‘such a principle is inapplicable to the case 
of a debt which is not properly and legally 
a partnership debt. A partnership debt is 
& debt of the partnership and not merely 
a debt which is somehow merely con- 
nected with the partnership. A partner- 
ship debt has various legal incidents as 
such and it is only to such debts properly 
go called that the rule above enunciated 
can be applicable, In the present case, 
however, on the facts it is abundantly clear 
that the debt which is also a decree debt 
is not in any real sense of the word a part- 
nership debt. Iffor the purpose of paying 
off a debt which is a partnership debt two 
partners especially after dissolution go and 
borrow on their own individual credit and 
raise money sufficient to pay off the partner- 
ship debt, it would bea travesty to call the 
new debt a partnership debt. That is what 
has been found. 

On that finding it follows that none: 'of 
the questions raised by the learned Vakil 
for the appellant in this case really arise. 
But the matter having been argued before 
us at considerable length, we may as well 
briefly refer to some of the aspects of the 
question. 

The decision that was strongly relied 
on by the learned Vakilfor the appellant is 
Damodara Shanabhaga v. Subroya Pai (1). 
In that case Sadasiva Aiyar, J., after a re- 
view of the authorities came to the 
conclusion that where a decree was obtain- 
ed against two persons who were trading 
as a firm and one of the partners had to 
pay up the whole ‘amount, he or his 
assignee could not maintain an action for 
contribution against the other partner. 
On the finding in that case on which the 
judgment is based, namely, that the decree 
debt which was discharged was a partner- 
ship debt and that the partnership was 
still subsisting, it follows that the decision 
in that case has no application to the facts 
of the case before us. We are not also 
concerned to discuss some of the obiter 
dicta of the learned Judge in the course 
of his judgment. As observed by the 
learned Judge himself in that case, we 
are not prepared to say that even in res- 
pect of & partnership debt entirely dis- 
charged by one of the partners, whether 
during the subsistence of the partnership 
or after dissolution, there may not be 


(1) 43 Ind, Cas, 217; 6 L, W. 742; 33 M, D. J. 509. 
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special circumstances enjitling him tó 
recover contribution from the other partner, 
But what has been strongly urged by the 
learned Vakil for the appellant before us 
was not so much that the plaintiff had no 
right of contribution but that the plaintiff 
should not be allowed to levy such con- 
tribution without allowing the defendant to 
have the accounts of the partnership taken 
for the purpose of finding whether on tha 
whole of the accounts including the suit 
item there was any liability or not on the 
part of the defendant. 

There has no doubt been a series of cases 
in this Court and in the Bombay High 
Court such as Sokkanadha -Vannimundar 
v. Sokkanadha Vannimundar (2) where it 
was held that even long after a partner- 
ship suit would be barred one of the part- 
ners may maintain against another partner 
a claim for his share of certain partnership 
assets recovered by him. 

There were also converse cases such as 
Sadhu Narayana Ayyangar v. Ramaswami 
Ayyangar (3). But we must hold that all 
these views have been finally overruled by 
their Lordships of the Judicial Committee 
in the case of Gopala Chetty v. Vijayarag- 
havachariar (4). Theraison detre of that deci- 
sion is that so far as apartnership is con- 
cerned the only right of a partner is to 
have the accounts taken and if that right 
be batred by the law of limitation he can 
have no rightto anything which really is 
included in the right to account. That 
case is an authority also for the position 
that sucha right cannot be enforced at 
the instance of a defendant if it cannot 


z enforced at the instance of a plaint- 


It seemsto us that it really makes no 
difference on principle in respect of such 
cases as the present whether a suit for the 
taking of the partnership accounts is or is 
not barred by thelaw of limitation. 

As stated by Lindley, L. J., in the case 
of Edmunds v. Wallingford (5) the right to 
indemnity or contribution exists, in such 
cases although there may be no express 
agreement toindemnify or contribute and 


(2) 28 M. 344. 

(3) 3 Ind. Cas. 486; 32 M. 203; 4 M. L. T. 475. 

(4) 74 Ind. Cas. 621; 45 M. 378; 30 M.L. T. 283: 
A.I. R. 1922 P. C. 115; (1922) M. W. N. 286; 16 L. W. 
200: 26 C. W. N. 977; 43 M, L. J. 205; 21 Bom. L, 
R. 1197; 20 A. L. J. 862; 360. L. J. 308; 49 I. A, 
181 (P. C). 

(5) (1885) 14 Q. B. D. Silat p. 815: 54 L. J. Q. B, 
305; 52 L. T, 720; 33 W. R, 647; 49 J, P, 549, j 
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although there may be in that sense no 
privity between the plaintiffand the defend- 
ant, 

A case very similar tothe present one is 
that of Labani Sardar v. Choyen Mallick 
(6) where the learned Judges held that 
there isa right ofcontribution even if a 
debt which ripened into a decree had 
bean borrowed for partnership purposes. 

The present cass is in princinle indis- 
tinguishable from. the case of Subbarayudu 
v. Adinarayudu (T) where it was held that 
a right of contribution existed. 

Tf the partners of a firm do not think it 
worth their while to file a suit in respect 
of the partnership accounts, it can: only be 
becauge they hava effected a settlement of 
the same among themselves as they do not 
consider it worth their while to do so. In 
Buch cases we do not see that there is any- 
thing inequitable in allowing contribution 
where a decree is obtained against both 
of them. On the facts of this easeand in 
the view we have taken it is really un- 
necessary to dealat great length with all 
the cases cited at the Bar. In the result 
we hold that the decision of the lower 
Appellate Court was right. The second 
appeal is, therefore, dismissed with costs. 

The memorandum of objections is, on 
the facts found, dismissed with costs. 

V. N. V. Appeal dismissed, 


(6) 29 Ind, Oas. 811; 19 O. W. N. 768. í 
(7) 18 M. 134; 6 Ind. Dec. (N. s.) 443. 
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Grant—Construction—Perpetual lease—Absence of 
words of inheritanee—Duration of lease. 

The operation of a lease ‘for ever’ cannot be limited 
to the lifetime of the grantee merely because there 
are no words of inheritance in the grant. [p. 488, cols. 
1&2] ' 

Tf Tia is made to a man for an indefinite 
period, it enures generally speaking for his lifetime 
and passes no interest to his heirs, unless there are 
some words showing an intention to grant an 
hereditary interest. But this rule does not apply 
if the term for which the grant is made is fixed or 
can MR be ascertained. [p. 488, col. 2; p. 489, 
eol. 1. 
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BY 

Appeal against a deeres of the Court of 
the Sub-Judge, First Class, Bhandara, dated 
the 19th February, 1927, in Civil Suit No, 
13 of 1926. 

Mr. W. R. Puranik, for the Appellant. 

Sir B, K. Bose, Kr,and My. P. A. Pandit, 
ihe Respondent. 7 

JUDGMENT.—This appeal by the 
plaintiff arises out of a suit for ejectment 
filed by him against the defendant under 
the following circumstances. In Taluka 
Purada of which plaintiff is the superior 
proprietor is included the village of Bijepar 
alias Bijai Kutumb which comprises 3 
mahals, The present suitrelates to Mahal 
No. 2. At the 30th year's Settlement the 
plaintiff's ancestor was recorded as the 
superior proprietor and the defendants’ 
lessors’ predecessor-in-interest as the inferior 
proprietor of the mouga., The inferior pro- 
prietary rights were conferred on Holu, 
son of Baisakhu Gond. as admitted by plainte 
iff. On his death the right devolved on 
his son Pandu and after his death on his 
son Pusa, Pusa died on 17th October, 1920, 
Thereupon mutation was effected in favour 
of plaintiff on the ground that he died 
without heirs and the malik adna (or inferior 
proprietary) right became merged in the 
malik ala (or superior proprietary) right of 
the plaintiff, It is, therefore, contended 
by the plaintiff that the inferior proprietary 
right having thus lapsed, the lease granted 
by Pandu to Balkisan Patel and Hira Patel 
as per terms of the lease-deed, dated 95th . 
January, 1886 could not operate, after the 
death of Pusa or at any rate enure beyond 
the lifetime of the lessees (both of them 
having died respectively in 1924 and 1897) 
aud that the sub-lease granted by the said 
lessees to defendant must, therefore, de- 
termine with the determination of the leasa 
on whichit was granted. The present suit 
was, therefore, filed on 27th April, 1926, 
and an alternative claim for arrears of 
thekajama has been joined with it. 

The defence was that the decision in 
the former Suit No. 30 of 1914 debarred 
the plaintiff from suing the defendant and 
that- though plaintiff was offered the 
thekajama he improperly declined to ac- 
cept it, in respect of the years 1339- 
1334 Faslis. 

It was also contended that the inferior 
proprietor Pusa left heirs to his inferior 
proprietary right, the defendant pleaded 
that the transaction of the so-called lease 
to Balkisan aud Hire and that of the suks 
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teases by them to him on let April, 1897, 
was really an out-and-out transfer in per- 
ptuity. In the oral pleadings the plaintiff 
amitted that the lessees Balkisan and 
Hira have left heirs but contended that 
despite the existence of the heirs plaintiff 
is entitled to possession ofthe Mahal No. 2 
as on the death df the lessees the posses- 
sion of the defendant became that of a 
trespasser, 

The lower Court held that the lease of 
1886 wasa lease in perpetuity and under 
that ease all the interest of the inferior 
proprietor Pandu was conveyed by him to 
the lessees  Balkisen and Hira. In short 
that the lease amounted to an out-and-out 
sale of the inferior proprietary right. In 
this view of the case the plaintiff's claim was 
dissmissed. Hence he haa come up in appeal. 

I think the plaintiff's contention that the 
former suit affirmed his right of re-entry 
enthe expiry of the term of the lease is 
bound to fail. The decision of this Oourt 
in second appeal in the former litigation is 
just the other way. It negatived the plaint- 
iff's right to present possession of the 
village on the ground that when a person 
gets a property by escheat he takes it sub- 
ject to the liability to which that property 
is subject. It was held in that case that 
the term of that lease (meaning the lease of 

. 1886 had not expired. We all know that 
the said lease created no definite term of 
years but was alease for hamesha, 4. e., 
in perpetuity. The term if at all was, there- 
fore,one which entitled the lessees to hold 
on in perpetuity and if the plaintiff took 
the estate by escheat he took it subject 
to that right of the lessees, This practical- 
‘ly meant that plaintiff got nothing by the 
escheat. But the plaintiff contends that on 
the proper construction of that judgment as 
also of the terms of the lease of 1886, it 
should be held that Batten, A. J. O., meant 
to decide that plaintiff shall havea right 
of re-entry after the lifetime of the lessees 
Balkisan and Hira and that the former suit 
was, therefore, premature. I am not pre- 
pared to put such a construction on either 
the judgment in second appeal, or the terms 
of the lease-deed of 1886. 

The learned Advoeate for the appellant 
contends that despite the use of the ex- 
pression hamesha karita (for ever) the 
ease must in the absence of words of 
inheritance be construed as enuring for the 
lifetime of the lessees only. By no stretch 
of the rules of interpretation, could the 
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operation of the perpetual, term of lease be 
limited to the lifetime of the lessees. There 
is absolutely no reservation of any right 
of re-entry in favour of the leesor,in the 
document creating the lease in perpetuity, 
I cannot read in place of ‘hamesha 
karita’ (for ever) the words ‘tumche 
jeewaman  raveto' (for your life) in the 
deed, as contended for by the appellant's 
Advocate. It was wholly unnecessary to 
further amplify the meaning ofthe word 
hamesha by inserting the words ‘from 
generation to generation 'in a deed of per- 
petual lease which, as interpreted in Secre- 
tary of State for India v. Natabar Mangraj 
(1), was held to be virtually a sale though 
in the garb of a lease. 

Jt is, however, urged that the cases of 
Lekhraj Roy v. Kunhya Singh (2), Tulshi 
Pershad Singh v. Ramnarain Singh (3) and 
Agin Bindh Upadhya v. Mohan Bikram Shah 
(4) are authorities forthe proposition that 
the lease in perpetuity even, is determined 
by the death of the grantee in the absence 
of words showing that a heritable estate 
was intended to be created. A careful peru- 
sal of the decision of their Lordships of 
the Privy Council in Lekhraj Roy v. 
Kunhya Singh (2) shows that the points for 
decision in that case were whether the 
grant by way of lease by a patta by 
Chunnilal to Nirputsingh was to endure 
for the life of the grantee only or whether 
it was to endure so longas the interest of 
Chunnilal existed. Their Lordships observe 
at page 211* that to ascertain what is the 
term granted by this patta, we must see in 
the first place what is the interest which 
the grantor Chunnilal had. Hecallait a 
mukarrari interest, but whether it be a true 
mukarrari interest or not, it was evidently 
the intention of the parties that the grant 
should endure during term of his interest. 
If it can be ascertained definitely what that 
term is, the rule of construction that a 
grant of an indefinite nature enures only 
for the life of the grantee would not apply. 
If a grant be made to aman foraninde- 
finite period, it enures generally speaking 
for his lifetime and passes no interest to 


(1) 103 Ind. Cas. 435; 6 Pat. 358; A. I. R. 1927 Pat. 


58. 
(3) 30. 210; 4I. A. 223; 3Suth. P. O. J.453; 3 
Sar. P O. 758; 1 Ind. Jur. 636; 1 Ind. Dec. (N. s.) 722 
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s 19 C. 117; 12 L A. 205; 9 Ind. Jur. 433; 4 Sar, P. 
Q. J. 646: 6 Ind. Dec. (x. s.) 80 (P. C.). 

(4) 30 C. 20: 7 O. W. N. 314. 
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his heirs, unless there are same words 
ghowiag an intention to grant an heredit- 
ary interest. That rule of construation 
does notapply if theterm for which the 
grant is made is fixed or can be definitely 
ascertained further on. It was held that 
the interest of Ohunnilal although per- 
haps not properly a mukarrari must bere- 
garded, as long as it goes on, as an here- 
ditary lease a mourusi patta, and that the 
grant by him to Nirputsingh must endure, 


therefore, during the continuance of that. 


interest and as there was no reason why it 
should be held to be limited tothe life of 
Nirputsingh. Their Lordships upheld the 
dismiesal of the plaintiff's suit on the view 
that the duration of the term is capable of 
being definitely ascertained by reference 
to the interest which the grantor himself 
has in the property. 

Applying the testlaid down in this case 
to the facts ofthe present case, the British 
Government in 1860, or theresbout, made 
a settlement with Pandu's father in res- 
pect of the village in inferior proprietary 
fights and thus made him the proprietor. 
To this right as a proprietor were attach- 
ed the incidents of alienability and herit- 
ability as was held in Nilkanth Rao Udho- 
ji v. Sambhoo Mal (5) by this Court. Oon- 
sequently, Pundu's grant to Balkisan and 
Hira Patel must endure during the continu- 
ance of his interest, Then again, the 
term having been fixed in perpetuity ia 
capable of being definitely ascertained and 
consequently the lease created in 1886 
could not be treated as liable to be deter- 
mined by the death of either the lessor 
or the lessee. Thus the Privy Couneil case 
is authority for the principle that, in the 
absence of words to the contrary a lease 
for a fixed term of years does not terminate 
before the expiry of the stipulated term 
by the mere fact of the death of either 
the lessor or the lessee. Compare Badri- 
nath v. Bhajan Lal (6). 

That such is the right scope and inter- 
pretation of their aforesaid decision was 
expressly recognized by their Lordships 
of the Privy Oouncil in Gobind Lal Roy 
v. Hemendra Narain Roy (T). In Kishori 
Lal Roy v. Krishna Kamini (8) it was 

(5) 2 N. L. R. 1. 

"o 5 A. 191; A W. N. (1882) 216; 3 Ind. Dec. (N. s.) 

(7) 17 C. 686; 5 Sar. P. O. J. 487; 8 Ind. Dee. (x. s.) 
998 (P. O.). 
mu 5 Ind. Cas, 500; 37 C. 377 at P- 381; 11 C. L. J. 
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pointed out by Mookerjee and Teunon, JJ; 
that "the true test to apply is, as stated 
by Mr. Justice Woods in Alsup v, Banks 
(9) to determine from the terms of the 
grant,or from the nature of the tenancy, 
whether the parties intended that the 
execution of the contract was to be con- 
tingent upon the continued existence of 
both or either of them." 

Applying this test also to the cage 
before us, the use of the words that 
the lessee shall have the right to enjoy in 
perpetuity all the rights which the lessor 
has as regards the hakka milkiyat of the 
village in its entirety, clearly points to 
the intention of the parties that personal 
considerations were not of the foundation 
of the contract as in cages of principal and 
agent, master and servant, the zemindar 
and the defendant junior members or the 
father-in-law and son-in-law or husband 
and his wife in an impartible zeminday 
or Raj. The cases of Tulshi Pershad Singh 
v. Ramnarain Singh (3) and Agin Bindh 
Upadhya v. Mohan Bikram Shah (4) are 
easily distinguishable on this ground the 
first being the case ofa grant toa son-in- 
law of a Rajafamily and the second of a 
grant to wife who according to the usages 
of the Raj Estate were entitled toa pro- 
vision for maintenance. I may, however 
remark here that even in Tulshi Pershad 
Singh v. Ramnarain Singh (3) their Lord. 
ships of the Privy Council do not lay down 
the proposition eontended for in un. 
qualified terms. 

After a review of the previous decisions 
they say that “it is established that the 
words ‘istemrart mokarrari'in a patta do 
not per se convey an estate of inheritance 
but they do not accept the decisions as es. 
tablishing that such an estate cannot be 
ereated without the addition of the other 
words that are mentioned, (such as ba 
forzandan or naslan or similar words 
which would signify perpetual tenure to 
be enjoyed by heirs), as the other terms of 
the instrument, the circumstances under 
which it was made, or the eubsequent con- 
duct of the parties, might show the inten- 
tion with sufficient certainty to enable the 
Courts to pronounce that the grant wag 
perpetual.” 

So construing the deed of lease in thig 
suit in the light of these observationg the 
orly conclusion possible, even in the 
absence of express words of inheritance, ig 

(9) (1891) 68 Miss, 663; 9 South, 893, 
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that the grant of 1886 was to enure for 
ever and was toclothe the lessees and their 
transferees with the whole of the interest 
of the lessor in perpetuity and that there 
was no intention to restrict it to any shorter 
term terminable with the death either of 
the grantor or the grantee, 

In the case of Bai Sona v. Ba? Hiragavri 
(10) it was held .that even in the case of a 
lease which stipulated that so long as the 
-tenant goes on paying rent to the landlord, 
the landlord will not be entitled to get 
the demised premises vacated, a permanent 
lease is created and thatsuch a lease is 
not put an end to by the death of the 
lessee. If this is so in the case of a lease 
for no definite term, much more should it 
be so in the case of a permanent lease like 
the one before me, 

On the whole the plaintiff did not get 
any additional right or cause of action 
merely because the original surviving 
lessee Balkisan died in 1924. That death 
did not add any new link to hia cause of 
action, In fact no cause of action had or 
could have arisen either when the inferior 
proprietary was said to have lapsed or 
when the co-lessee Hira Patel died on 
which facts the former suit was based, 
much less did it arise on the death of 
Balkisan, because the perpetual term of 
the lease is not liable to any termination 
by reason of the death of either the lessor 
or the lessee. The plaintiff's suit for 
ejectment of the defendant was bound, 
therefore, to fail and the same has been 
rightly dismissed as not maintainable. 

Now as regards the alternative claim for 
thekajama and interest, for 3 years, I 
think the plaintiff's claim ought to have 
been decreed by the Court below. The 
respondents’ learned Advocate does not 
object to the same being decreed but 
contends that the costs of the suit in regard 
to that relief should not be saddled on 
bim as the arrears were offered but im- 
properly declined by the plaintiff. I think, 
this attitude of the plaintiff is very likely 
in view of his claim of the year 1914 and 
the present claim and the persistency 
with which he has chosen to fight his 


cases. I, therefore, decree the alternative’ 


claim for thekajama for 3 years. This 
claim for Ra. 537-12-0 is, therefore, decreed. 

Ido not allow anything on account of 
interest prior to the suit, But as the 


r (10) 95 Ind. Cas. 524; 28 Bom. L, R, 552; A.I, P. 
1926 Bom. 374. 


BHARIBS BÜBEY V. ABDUL BALAN, 


110 1, O. 1998 


defendant who should have -deposited tha 
amount of arrears into Court failed to do 
s3, I direct -that these arrears of 


. H3. 537-12 0 should earry interest at 8annas 


per cent. per mensem from dateof suit until 
liquidation. The plaintiff's claim for eject- 
ment will thus stand dismissed with costs 
but the alternative claim for Rs. 537-12 0 
withits interestfrom date of suit, 27th April, 
1926, will be decreed against the defendant 
but without proportionate costs, 

The appeal thus substantially faile, but 
is successful only as regards a minor 
relief. I, therefore, direct that the plaintiff 
appellant shajl get his costs of this appeal 
only as regards the sum of Rs. 537-12.0 
from thedefendant who will bear his own 
so far as this amount is concerned. The 
appellant shall bear all costs of both sides 
in this Oourt so far as they were occasioned 
by his claiming the relief of ejectment. 


G, R. D. Appeal allowed in part. 





MADRAS HIGH COURT. 
Orvin Revision Pamitan No. 607 or 1927. 
] November 16, 1927. 
Present:—Justice Sir William Watkin 
Phillips, Kr. and Mr Justice Madhavan 


Nair. 
SHARIBA BEEBY alias AMMANI 
AMMAL—PrAINTIFF—PETITIONER 
versus 
ABDUL SALAM AND ANOTEER 
—DzrsNbaANTS Nos. 1 anD 2— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, O. V, 
T. 20—Limitation Act (IX of 1908), Sch. I, Art. 164— 
Substituted service under O. V, r. 20, whether due 
service—Arbitrary refusal to take evidence, whether 
amounts to material irreqularity—Revision. 

Substituted service effected under O. V, r. 20, Civil 
Procedure Code, is as effectual as if it had been made 
on the defendant personally and must be deemed to 
amount to due service within the meaning of Art. 104 
of Sch. Iof the Limitation Act. 

Doraiswami Ayyar v. Balasundaram Iyer (1) and 
Narsimha Chettiar v. Balakrishna Chetty (2), fol- 
lowed. 

A Court which refuses to take evidence merely on 
the ground that certain facts are probable, commits 
a material irregularity in the exercise of ita juris- 
diction so as to warrant interference by the High 
Court under s. 115, Civil Procedure Code. er 4 

Petition, under e. 115 of Act V of 1908, 
and s. 107 of the Government of India Act, 


praying the High Court to revise the order 
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6f the Court ofthe District Munsif, Dindi- 

ul, dated the 12th March, 1917, in I. A. 
o: 105 of 1926, in O. &. No. 5 of 1926. 

Mr. T. L. Venkatarama  Aiyar, for the 
Petitioner. 

Mr. K. G. Srinivasa Aiyar, for the Re- 
Bpondents, 

JUDGMENT.—This is an application 
&gainst an order.restoring & suit to file 
which had been dismissed ex parte. The 
defendants are said to have been served by 
substituted service but they did not ap- 
pear, and not until a year afterthe date of 
the decree did they apply to set it aside, 
The District Munsif has merely found, be- 
eause he thinks that the defendants had 
& good defence to the suit, that they could 
not have had notice and if they had been 
properly served they would not have failed 
to appear, and finding that they could not 
have been properly served he restored the 
guit. If, however, substituted service was 
effected under O, V. r. 20, euch service is 
gs effectual as ifit had been made on the 
defendant personally and must be deemed 
to be due service within the meaning of 
Art, 164 of the Limitation Act. This view 
has been held in two previous cases 
Doraiswami Aiyar v. Balasundaram Iyer 
(1) and Narsimha Chettiar v. Balakrishna 
Chetty (2) to the latter of which one of us 
was aparty. Thecontrary view wastaken 
by Mr. Srinivasa Iyengar, J., in Vitta Ven- 
katachalam v, Sivapuram Subbiah (3) but in 
coming tohis conclusion hehad not adverted 
to the provisions of O. V, r. 20,cl. (2) and with 
all respect we are unable to accept his view 
ag against the provisions of that section. 

A further contention is raised that no re- 
vision petition under s. 115 can be enter- 
tained in the present case. As, however, 
the District Munsif has refused to take 
evidence merely because he thinks that 
certain facts are probable, we think that 
this is certainly a material irregularity in 
the exercise of his jurisdiction. There are 
allegations in the respondent's affidavit to 
the effect that he was fraudulently kept 
out of knowledge of the proceedings in 
Court, andthe question of whether sub- 
stituted service was duly effected has not 
been tried by the District Munsif. We 
must, therefore, set aside his order and re- 

(1) 102 Ind. Cas. 243; 52 M. L. J.477; A. I. R. 1927 
Mad. 507; 38 M. L. T. 275. 


(2) 101 Ind. Cas. 651; 52 M. L, J. 512; A. I. R. 1927 
Mad. 487; 38 M. L, T. 359. 


(3) 108 Ind. Cas. 889; A, I. R. 1928 Mad, 655; 54 M. 
L, J, 448. 
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mand the petition to him for fresh dispo- 
sal after admitting any evidence on this 
point which may be adduced and in the 
light ofthe above remarks, 

INS ofthis petition will abide the re- 
sult. 

Y. N.Y. . Order set aside. 


a a tad 


LAHORE HIGH COURT. 
Civi, Revision Petition No. 592 or 1997. 
February 23, 1928. ` 
Present:—Mr. Justice Jai Lal. 
MOHAR SINGH-— PrAINTIFF—PETITIONER 


versus 
DAULAT RAM—DErZNDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Suit for possession by landlord —Suit for compensa- 
tion for contumacious holding—Causes of action 
whether separate. : 

A suit for recovery of compensation by a land- 
lord against his tenant for contumacious holding 
over ofthe demised premises, is not barred under 
O. II, r. 2, Civil Procedure Code, by a previous 
suit for possession of such premises the cause of 
action in the two suits being quite separate and 


' distinct. 


Kashinath v, Nathoo Keshav (1), dissented from, 
Raja Bikrama Singh v. Prab Dial (2) and Khushi 
Ram v. Abdul Ghafur Khan (3), followed, 


Petition for revision ofa decree of the 
Judge, Small Oause Court, Delhi, dated the 
x July, 1927. ‘ 

essre, Shamair ‘Chand and Qabul 
for the Petitioner, ` d i 

Tela Sardha Ram, R. 8., for the Respond- 
ent. 

JUDGMENT.—The only question in 
this case is whether the plaintiff's suit 
for recovery of compensation from hia 
tenant for contumacious holding over of 
the demised premises was barred under 
O. I, r. 2, of the Civil Procedure Code, the 
plaintif having instituted a suitfor posses- 
sion of such premises prior to the inetitu- 
tion of the present suit. The Judge, Small 
Oause Court, has held, relying on Kashi- 
nath v. Nathoo Keshav (1), that such a suit 
is barred under O. II, r.2, and has conse- 
quently dismissed it. This view of the 
Judg is opposed to two judgments—one of 
a Full Bench of the Chief Court of the 
Punjab Kaja Bikrama Singh v. Prab Dial 
(2) and one of a Division Bench of this Court 


(1) 25 Ind, Cas. 73; 38 B. 444; 16 Bom. 
(2) 129 P. R, 1889, ADS 
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4 e, Khushi Ram v. Abdul Ghafur Khan (3). 
In thelast mentioned case Kashinath v. 
Nathoo Keshav (1) was referred to and 
dissented from, and it was held that suits 
for possession and recovery of rent by a 
landlord against a tenant on breach of a 
condition contained in the rent deed are 
not suits based on the same cause of 
action, and, therefore, the provisions of 
O.II, r.2do notapply to such suite, In 
Raja Bikrama Singh v. Prab Dial (2) it 
was held that suits to recover possession 
from a trespasser and compensation for 
illegal possession of the property are not 
suits which are based on the same cause 
of action, the ratio decidendi being that 
the right to recover profits and the right 
to possess property in respect of which a 
suit for profits was filed are distiact rights 
and can be claimedin separate suits. The 
combined effect of the two judgments cited 
above is that to a case like the present the 
provisione of O, II, r. 2 of the Civil Pro- 
cedure Code have no application. Oon- 
sequently the distinction sought by Mr. 
Sardha Ram to be drawn between Khushi 
Rimy. Abdul Ghafur Khan (8) and the 
present case does not really exist, because 
asuit for rent and recovery of demised 
property anda suit for recovery of com- 
pensation for illegal occupation and posses- 
sion of property trespassed upon have 
been treated by this Oourt and the Ohief 
Court of the Punjab on the same footing. 

I hold, therefore, that the view of the 
learned Judge, Small Cause Court, is wrong 
and consequently his decree must be set 
aside and the plaintiil’s suit decreed with 
costs throughout. i 

R. L. Decree set aside. 


(3) 63 Ind. Oas. 978; 4 Lah. L, J. 17; A. I, R, 1922 
Lah, 11 





MADRAS HIGH COURT. 
_Ssoonp OIYIL APPEALS Nos. 445 AND 446 
oF 1925, 

January 27, 1928. 
Present:—Mr. Justice Wallace and 
Mr, Justice Srinivasa Ayyangar. 
MOVA NAGESWARA RAO— 
APPELLANT 
versus 
MANDAVA,KOTAMMA AN» OTSEP8— 
— RESPONDENTS. 
Minor—Contract by guardian—Specific performance 


-r 


MOYA NAGESWARA BAO 9. MANDAYA KOTAMMA, 


110 I-O, 1928 


—Dellvevy of possession—Dactgine of part pem 
formance. . 

The guardian of a minor cannot enter intoa con- 
tracton the minor's behalf so as to bind the minorin 
such a manner as to be capable of being specifically 
enforced against the minor. It makes no difference 
that pursuant to thecontract the guardian, by way 
of partly performing the contract, has placed tha 
other party in actual possession. 

The doctrine of part performance being a doctrine 
of equitable relief can: be held to apply only to the 
person concerned and if the contract was not a con- 
tract of the plaintiff who is suing, the equitable 
principle cannot beinvoked as against him. 

Waghela Rajsanji v. Shekh Masludin (1) and 
Mir Sarwarjan v. Fakhruddin Mahomed (2), referred 
to. 

Appeals against the decrees of the Court 
of the Additional Subordinate Judge, 
Masulipatam, in A. S. Nos, 21 and 8l of 
1924 respectively (A. S. Nos. 583 and 601 
of 1923, District Court, Kistna), preferred 
against those of the Court of the District 
Munsif, Avanigadda at Masulipatam, in Q, 
S. Nos. 484 and 338 of 1919 respectively. 


Mr. S. Varadachariar, for the Appellant. 
Mr. C. S. Venkatachariar, for the Ree 
spondents, 


JUDGMENT.—These two second 
appeals have arisen from a suit and a cross- 
suitrelating to the same piece of land. 
Second Appeal No. 446 of 1925 is from 
a suit which was instituted for possession 
by the purehaser of property from a per- 
gon who had become a major after his 
majority. Second Appeal No. 445 of 1928 
is a suit for specific performance of a 
contract for execution ofa conveyance in 
respect of suit property on the ground that 
the contract for the sale thereof had been 
entered into on behalf of the first defend- 
ant by the second defendant as his guard- 
jan. No question has been raised before 
us as regards the power of the second 
defendant to act as guardian of the minor, 
The question has been considerably nar- 
rowed down before us by the very fair 
manner in which both the learned gentle- 
men have stated ihe case and the point 
that arises for decision. Itissimply this, 
that whether a guardian of a minor can 


- enter into a contract on his behalf so as 


to bind the minor in such a manner as to 
be capable of being specifically enforced 
againstthe minor. Having regard to the 
decision in Waghela  Rajsanji v. Shekh 
Masludin (1) and Mir Sarwarjan Fakhrud- 


(1) 11B. 551; 14 I. A. 89; 11 Ind. Jur. 315; 5. Sex. P, 
C, J. 16; 6 Ind. Dec. (x. 8.) 204 (P. Q.): ; 


We b 5, 
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din Mahomed (2) it would appear that.no 
such contract is capable of being gpeci- 
fically enforced. The point, however; - has 
been carefully considered in,a decision of 
this Oourt in L. P. A No. 64 of 1924 -to 
which decision ‘One ofius wás 4 party and 
the correctness of, that decision has- not 
been canvassed before us. It follows from 
this that the lower Courts were clearly. 
wrong in granting specific performance 
against the minor and in the other case in 
refusing to the plaintiff a decree for deli- 
` very of possession. The only possible 
question that might have been raised and 
argued in the case is whether the matter 
could be regarded as different if, as in 
the present case, there was not-only a 
‘contract by the guardian to convey the 
property but pursuant tothe contract the 
guardian by way of partly performing the 
contract had placed the other party in 
actual possession. But we believe that ‘a 
satisfactory answer to this has been fur- 
nished by Mr. S. Varadachariar the learned 
Vakilfor the appellant. The doctrine of 
part performance being a doctrine of 
equitable relief could be held to apply 
only to the person concerned and if, as in 
this case, the contract was nota contract 
of the plaintiff who is suing, it follows 
that the equitable principle cannot be 
invoked as against him. In fact, having 
regard to the decision above referred to 
in the Letters Patent appeal, Mr. Venkata- 
chariar, the learned Counsel for the.re- 
spondents did not seek his way to address 
usat any length except asto the question 
of costs. As regards this, having regard to 
the circumstances of the case and. the 
Comparative uncertainty of the law, we 
think the proper orderto make is that the 
appellant shall have his costs throughout 
in B. A. No, 445 ot 1925 and the appeal and 
the original suit pertaining toit, There 
will be no order as to costs of either party 
in B. A. No. 446 of 1925, 

In the result, both the appeals will be 
allowed and the suit from which S. A. 
No. 445 of 1925 has arisen will be dismissed 
with costs as aforesaid. As regards Original 
Suit No. 538 of 1919 on the file of the 
District Munsifs Court of Avanigadda, 
there will be a decree for possession in 
favour of the plaintiff as prayed for and 


(2) 13 Ind. Cas. 33h; 39 ©. 232:16 O0. W.N. 74; 
(1912) M. W. N. 22; 9 ALL. J, 33; 15 O. Lid. 69: 14 
Bom, L. R. 5; 21 M. L. 4, 1156; 11 M, L, T. 8; 391, 
A 1 (L.O), ] 
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for me&ne profits to be determined later on 
by the,Court of first instance, For the pur- 
pose of such ascertainment the case is 
remanded to the said Ccurt of first 
instance. .: 
Y. N. Y. 


Pa 


. Case remanded. 


——- 


ALLAHABAD HIGH COURT. 
“Olvin Revision No. 241 or 1927, 
: May 18, 1928. 
Preseni:— Mr. Justice Sulaiman, Acting 
Chief Justice, and Mr. Justice Weir. 
JALI NARAIN MISRA— DzrENDANT— 
e APPLICANT 


] versus 
SARDA PHRSHAD—Puaintirr—Opposits 
Panty, 

Provincial Small Cause Courts Act (IN of 1887), 
s. 25—Civil Procedure Code (Act V of 1908), 8.24 - 
Small Cause suit transferred to Court without Swull 
Cause powers—Deeree, whether | appealable— Re i~ 
$107, 

Where a Small Cause suit is transferred from a 
Court of Small Causes to the Court ofa Munsif who 
hasno power to try the suit as a Small Cause suit, 
the latter Court must, under s. 24, cl (4), Cil 
Procedure Code, be deemed to be a Court of Small 
Causes, and the decree passed by it is open to 
revision by the High Court under 3, 25 of the Pro- 
vincial Small Cause Courts Act, 

Sukha v. Raghunath Das (1), followed, 

Revision from an order of the Munsif, 
era Allahabad, dated the 5th September, 

Messrs. Ram Nama Prasad and Sarupa 
Chander Das,for the Applicant, 

Dr. K.N. Malaviya, for the Oppcaite- 
Party. 

JUDGMENT.—A preliminary objec- 
tion is taken to the hearing of this appli- 
cation, namely, that no revision lies. The 
suit wasinstituted in the Court of a Judge 
of Small Causes and was undoubtedly a suit 
of Small Causes Court nature. The suit 
was, however, transferred by anorder cf a 
superior Court under e, 24, Civil Procedure 
Oode, to the Courtof the Munsif who had 
no Small Cause Court power up to the 
valuation of the claim. It was finally dis- 
posed of by him. The contenticn before 
us is that an appeal ought to have been 
preferred tothe District Judge from the 
decree and inasmuch as no appeal was 
preferred no revision should be entertain- 
ed, Inour opinion, when iho case wag 
transferred from the Court of Small Caugeg 


1 


dod 
to that of the Munsif the latter Court 


“must unders. 24, sub-cl. (4), Civil Procedure 


Code, be deemed to be a Court of Small 
Oauses. The proceedings in this latter 
Court, therefore, must be governed by the 
Provincial Small Cause Courts Act. This 
view was accepted* in the case of Sukha 
v. Raghunath Das (1) with which we agrée. 
It is, therefore, clear that no appeal lay 
to the District Judge and consequently 
there is no bar to this revision. 

Ooming to the merits of the case, it 
appears that the promissory note in question 
was executed when the defendant's brother 
was being prosecuted ina criminal case 
for misappropriation of certain amount, 


It cannot, however, be disputed, that some ' 


money was undoubtedly due from the 
defendant's brother. In order to put a 
step to further trouble the defendant agreed 
to execute the promissory note for Rs, 482 
and Rs.200 were paidin cash. The judg- 
meat does not clearly show in what way 


the criminal proceedings dropped but it 


js not disputed that somehow or other they 
terminated in favour of the accused. 

The materials before us are not sufficient 
to justify afinding that the promissory- 
note wasexecuted with a view to stifling 
the prosecution, The finding of the Oourt 
below that no undue influence was exercis- 
ed is also one of fact and cannot be ques- 
tioned, 


It does, however, appearirom the judg- 
ment that the total amount of rents due on 
the date of the execution of the promissory 
pote from the tenants was Hs. 682. 
Rupees 200 having been paid in cash, the 
amount of the promissory-note represented 
the maximum amount of rents which were 
due from the tenants in the sense that they 
had not been credited. Itdoesnot, however, 
follow that the defendant's brother had 
been able to realise the whole of this 
amount, There can, therefore, be no doubt 
that the promissory note was executed for 
Rs, 482 as representing the maximum 
amount for which the defendant might on 
the account being taken be found liable. 
As a matter of fact there was a connected 
case for accounts pending, which was not 
ef a Small Causs Court nature and from 
which, we understand, an appeal is now 
pending before the District Judge. The 
simple issue in that case was what was 
the actual amount due from the defendant's 


(1) 37 Ind, Ons, 809; 18 A. L, J, 60; 80 A, 214, 
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brother to thë plaintiff on the date when 
tha) promissory note was executed. We, 
thérefore, think it just and equitable that 
the final disposal of the present case should 
be postponed ; till it has been determined in 
theother case’ what the; exact liability of 
the defendant's brother was on the date of 
the promissory note on account of sums 
realised by him from the tenants and not 
credited to the plaintiff. The decree in the 
present suit should be confined to that 
amount. The plaintiff, of course, will get 
interest on the amount so determined at the 
contractual rate. With these directions 
the appleation is allowed, the decree of the 
Court below is set aside, and the case 
remanded to that Court for disposal 
according to law. Oosts here and hitherto 
will abide the event. 


AN, A, Application allowed, 


— d — 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Drosma No. 252 
oF 1924, 

à Mareh 28, 1928. 
Present;—Justice Sir B. K, Mullick, Kr., 
and Mr, Justice Kulwant Sahay, . 
Rani RIKHI NATH KUARI—PLAINTIFF 
— APPELLANT 
versus 
RANGO MAHTO AND otrHSRS—DBFENDANTS 
— RESPONDENTS. 

Chota Nagpur Tenancy Act (VI of 1908), ss, 41, 
v9, cls. (4), (4) (a)—Tenant inducted under regis- 
tered lease— Suit for ejectment after expiry of lease 
—No alternative relief for rent claimed—Jurisdiction 
of Civil Court —Landlord. and tenant—Status of lessee 
after termination of lease. 

Upon the expiration of the term of a lease the lessee 
becomes a trespasser unless the landlord chooses to 
treat him as atenantfor afresh term. [p, 497, col. 


L 

agana Das v. Janki Singh (1) and Nathuni 
Ram v. Paresh Nath Singh (2), followed, 

Under the Ohota Nagpur Tenancy Act where a 
tenant has been admitted into the land under a 
registered lease for &term, he is liable to ejectment 
under & 41, cl (d) upon the termination of that 
period. |p. 497, col, 2.] 

Clause (4) of s. 139 of the Chota Nagpur Tenancy 
Act applies to the ejectment of persons to whom 
els. (a), (b), (c) and (e) ofe. 41 are applicable, It 
does not apply toa person who has ceased to be a 


tenant and who has become a trespasser and is «~~ 


holding adversely to the landlord. Under cl. (4) (a) of 
8. 139, the Act provides for tha ejectment of a tres- 
passer if the landlord claims as an alternative relief 
that the defendants shallbe declared liable to pay 
rent for the land, and enacts that in that case ihe 


poe eS iege m 
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suit is exclusively triable by the Revenue Court. The 
jurisdiction of the Civil Court is not ousted in a case 
ibid) no such alternative relief has been asked. 
ibid, 

Jageshwar Kuer v. Tilakdhari Singh (3), distingu- 
ished, 

Appeal from a decision of the Subordi- 
nate Judge, Hazaribagh, dated the 23rd 
June, 1924. 

Messrs. S. Mulliek and S. N. Roy, for the 
Appellant. 

Mr, B. C. De, for the Respondents. 


JUDGMENT. 

-Mullick, J.—This is an appeal from 
the judgment of the Subordinate Judge of 
Hazaribagh dismissing the plaintiff's suit. : 

The plaintiff is admittedly the proprietor 
and the defendants were non-occupancy 
raiyats of the lands in suit during the years 
1974, 1975 and 1976 S, which roughly 
correspond to the years 1917, 1918 and 1919 
A.D. The defendants wereletin undera 
registered kabuliyat executed on the 20th 
March, 1917, by thie defendants Nos. 1 and 
2 and one Anant Mahton. That lease 
expired in the Sambat year 1976, and 
according to the plaintiff the defendants 
Nos.l and 2 made an application to the 
plaintiff on the 1st Chait Sudi ofthat year 
asking for a renewal of the settlement. 
The plaintiff called fora report from her 
officers and it appears that on the 4th 
August, 1921, (corresponding to the 3rd 
Sawan Sudi 1977) the plaintiff ordered that 
settlement for one year, that is to say, for 
the year 1977 should be made with the 
defendants upon an increased rental. The 
oral evidence in the case is that thia order 
carried with it also the condition that a 
registered kabuliyat should be taken from 
the defendants. In point of fact no 
kabuliyat was executed and it is the plaint- 
iff's case that the negotiations for renewal 
for the year 1977 fell through. Itis, how- 
ever, a fact that on the %ın Falgun 1977, 
which corresponds to February, 1920, the 
defendants delivered over to ihe plaintiff 
about 74 maunds of rice. The defendants 
state that this was apart of the rental fixed 
fora renewed lease. The plaintiff, on the 
other hand, says thatit was nothing of the 
kind but was merely damages for the use 
of theland in contemplation of the intend- 
ed lease which was under negotiation, At 
any rate, the plaintiff received no further 
sums and the plaintiff's case is that she 
treated the defendants as trespassers 
thereafter. The defendents then attempt- 
ed to induco the Revenue Authorities in 


Riitat NATH RUARI 7. RANGO MARIO, 


495 
Hazaribagh to commute the rent of the 
holding from produce to cash rent, on the 
footing that they were occupancy raiyats. 
That attempt failed. The defendants also 
depositedin the treasury -at Hazaribagh 
two sums of money of R3.330 each stating 
in the challan that the payments were for 
the rent agreed upon between them and the 
plaintiff for a renewed lease. That money 
js still lying in the treasury as the plaintiif 
declined to receive it. 

On the 6th September, 1923, the plaintiff 
lodged the present suit for ejectment 
against the defendants, 

The defence was thatthe defendants wera 
not non-oecupancy vatyats in 1917 as 
alleged by the plaintiff but that the holding 
was their ancestral holding in which they 
had long ago acquired occupancy rights, 
They also alleged thatthe kabuliyat of the 
23rd March, 19:7, was a forgery and that 
the plaintiff's officers had placed a blank 
sheet of paper before themon which they 
had been compelled to affix their signatures 
and that the kabuliyat was subsequently 
inscribed upon that paper. They further 
alleged that the' application of the lst 
Chait Sudi 1977 was also a forgery and 
that this document also had been inscribed 
upon a piece of paper upon which the 
defendants had been compelled by threats 
to affix their signatures, 

This part of the defence has been found 
to be completely false. 

It has, on the otherhand, been found that 
the kabuliyat of the 20th March, 1917, was 
executed by the defendants of their free will 
and was & perfectly valid contrac’; and 
with regard to the application for the 
renewal of the lease of the Ist Chait Sudi 
1977, that also hus been found to be 
genuine, 

' With regard to the alleged payment of 
rent on the 9th Falgun, 1977, the Subordi- 
nate Judge hasfound as a fact that this 
transaction constitutes an acceptance of 
rent by the plaintiff, The plaintiff, on the 
other hand, saysthat she never intended ta 
treat “this money as rent arid that the 
transaction was then only at the stage of 
negotiation and finding that the defendants 
had omitted to carry out the condition preces 
dent, namely, the execution and registration 
of a kabuctyat she credited tho sum not as 
rent but as mesne profits in her accounta. 
ltisa fact that the piece of paper, upon 
whieh the payment is entered, is in the 
form of a rent receipt bul ib weg kept in 
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the office of the landlord and was never 
delivered to the defendants. 

The contention that the contract was 
complete forthe renewal of the leass for 
at least the yedr 1977, in my opinion, is not 
based on any evidence at al. In the 
first place the defendants denied it 
themselves. Their case from the begin- 
ning was that they.were occupancy raiyats 
and thatthey never executed a kabuliyat 
andthatthey never made a proposal for 
the renewal of the lease; andin their evi- 
dence in Oourt they have maintained that 
position and continued to assert that they 
never made any application for the renewal 
oftheir lease. A new case is now sought 
io be made in appeal. 

By reason of certain admissions made by 

the plaintiffs witness Girja Sahay we are 
` asked to disregard the false case set up 
by the defendants in their written state- 
ment and in their evidence and to hold that 
“there was in 1477 an offer and an accept- 
ance fora new contract for the year 1977 
followed by anacceptance of apart of the 
rent. I think when the evidence of the two 
material witnesses upon this point called 
by the plaintiff, namely, Makundi Prasad 
and Girja Sahay is carefully considered, it 
is quite clear that no completed contract 
for the year 1977 was made. Makundi 
.Prasad certainly does not say anything to 
suggest such acase, GirjaSahay does say 
in cross-examination that in 1977 a settle- 
ment was made with them for one year. 
Healso states that akabuliyat was prepar- 
ed, but he goes on to say that it was not 

signed or executed or registered and that, 
therefore, the contract fell through. Now, 
his statement that a settlement was made 
forthe year 1977 must be read with refer- 
ence to his statement in his examination- 
in-chief where he clearly intends to say that 
in 1977 the defendants applied for a 
settlement, but on being asked to execute 
the kabuliyat they declined to execute it, 
He does not in examination-in-chief say 
anything about a completed contract for 
the year 1977 and his evidence must also 
be read with bis employer's order of, the 
4th August, 1921, andthe evidence of the 
witness Makundi Prasad from which the 
reasonable inference to be drawn is that 
what Girja means is that an order was made 
for the grant of a lease but upon tbe refusal 
of the defendants to execute a kabuliyat 
he contract was not completed. Makundi 
Prasad clearly in distinct terms states that 


RIKHi NaTn KUASI D, RANGO MARTO. 


110 1. C. 1928 


the land in 1977 was settled with the 
defendants on produce rent on condition 
of their executing a kabuliyat which means 
that if no kabuliyat was executed there 
would be no settlement. 

Taking the evidence, therefore, as a 
whole, I think the learned Subordinate 
Judge's finding that the landlord assented 
to the continuance of the tenancy must be 
setaside. The money, which was received 
by the landlord on the 9th Falgun, 1977, 
was an advance of the rent which would 
become payable upon the completion of 
the contract andin no sense can it be 
urged that by receiving itand keeping the 
receipt in her possession the proprietor 
consented to treat the defendants as tenants 
holding for a fresh term. 

So much for the contention now raised 
for the first time that there was a fresh 
settlement for the year 1977: 

We must now go back to the plaint to 
see whether there is anything in the con- 
tention that the plaintif assented to a new 


tenancy either fora period of three years 


or foranindefinite term on the expiry of 
the settlement of the 20th March, 1917.  . 

For this contention the learned Advocate 
for the defendants relies upon paras. 3 and 
4of the plaint. In para. 3 the plaintiff 
says that she “agreed to give settlement 
and produce rent was fixed, but the defend- 
ants did not submit  kabuliyats after 
registering them according to the custom 
and rules. Hence the contract stood 
cancelled.” In para. 4 it is alleged that 
"the defendants or their ancestor paid the 
produce rent in the shape of rice weighing 
74 maunds 19 seers worth Rs. 200 about in 
respect of the said under-mentioned land 
in 1977 and therice was taken, But as 
they did not submit Kkabuliyat, no receipt 
was granted. Thesaid amount wascredits 
ed as mesné profits" I cannot find from 
these two paragraphs any unequivocal 
assent to the continuance of the position 
of the defendants as vaíiyats, Having 
regard to the fact that the plaintiff was 
then attempting to ‘eject the defendants ag 
trespassers while the defendants were con 
tending that they were not liable to ejecta 
ment because they had acquired occupancy 
rights, any admission on the part of the 
plaintiff that the defendants were non- 
occupancy raiyatsfor a fresh term seems 
to me to be out of the question. 

Itis contended that if the: defendanta 
became non-occupanoy raiyate for a. freak 
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term of three yéars or for an indefinite 
term, then they can be only ejected under 
the provisions of s. 41 of the Chota Nagpur 
Tenancy Act read with s. 139. 

Ofcourse, if they were non-oceupaney 
raiyats forthe years 1977, 1978 and 1979 or for 
an indefinite term, then this suit must fail; 


but if they were trespassers and if they are ` 


liable to ejectment under general law, then 
ss. 41 and 139 will have no application. Now, 
it is an admitted proposition that upon the 
expiration of the term of a lease the lessee 
beconies a trespasser unless the landlord 
chooses to treat him as a tenant fora fresh 
term. it has been sometimes said that the 
position of the lesseeis that ofa tenant on 
sufferance, that is,a person who comes in 
with a right but holds over without a right; 
and in the present cage the defendants, not 
only upon this general principle, but also 
under the definition of tenant in the Ohota 
Nagpur Tenancy Act cannot in any sense 
claim the status of a non-occupancy raiyat. 
They are not entitled to hold tha land as of 
tight and they cannot assume the status of 
noa-occupancy raiyata. 

If authority is needed for the proposition 
that a lessee becomes a trespasser upon the 
terminationof his lease, we need only cite 
the case of Jagarnath Dus v; Janki Singh 
(1). In that case their Lordships held that 
upon the termination of the lease the 
lessee became a trespasser whose possession 
"as adverse to that of the landlord. To 
the same effect is Nathunt Ram:v. Paresh 
Nath Singh (2), The older cases under the 
Tenancy Act of 1859, (Act X of 1859) were 

* gonsidered in this case and it was obsery- 
ed that whatever might have been thought 
in some earlier cases reported. in the Week- 
ly Reporter, which were based on s. 25 of 
Act X of 1859, there was certainly no room 
in the Chota Nagpur lenaney Act for the 
argument that upon the expirationof his 
lease the lessee still continued to bea non= 
occupancy raiyat without proving any 
special contract with the landlord. This was 
e case from Chota Nagpur and it applies 
to the facts of the case before us. 

[t is, however, contended that even ifthe 
defendants are trespassers they cannot be 
ejected except under the special. provisions 
of the Ohota Nagpur Tenancy Aot, 


(1) 66 Ind, Oss, 337; 1 Pat, 310; 3 P.L, T, 197; 38 
OQ. D. J,5)3; 43 M. L. J. 53; 26 O. W. N, 833; (1922) 
M, W. N, 410; A, I, R. 1922 P, O. 142; 31 M, L, T231; 
.48 I, A, 81 (P. O.), 

(2) 3 Ind, Cas, 438; 14 O, W, W, 2077, 
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Now, a person, who has been once induct- 
ed as a non-occupancy raiyat,ia liable to 
ejectment during the term of his tenancy 
on the happening of theconditions mention- 
ed in cls, (a), (b), (c), (d) and (e) of s. 41. 
Olause (d) refers to the cordition arising 
upon the termination of his tenancy, whera 
that tenancy has been created under a re- 
gistered leasefor aterm,and itdeals with 
his liability to ejectment when he has 
become a trespasser. It may be that if he 
isadmitted into occupation otherwise than 
under a registered lease fora term, a suit 
for ejectment cannot be brought without 
complying with the provisious ofs. 42 of 
the Act; but in the present case having 
been admitted into the land under & 
registered lease for aterm, the defendants, 
in my opinion, are liable to ejectment under 
s, 41, cl: (d) upon the termination of that 
period. ; 

Then the question is whether s. 149 
is any bar to the entertainment of the suit 
by a Civil Oourt. 

Wow, al, (4)of s. 139 provides that tha 
Revenue Courts shall have exclusive juris« 
dietion for all suits and applications under 
this Act to eject any tenant of agricultural 
land orto cancel any lease of agricultural 
land. Ifthe defendants were not tenants 
within the meaning of the Ohota Nagpur 
Tenancy Act at the time of the suit, 
obviously cl. (4) cannot apply. That clause 
only applies to the ejectment of persons ta 
whom cls. (a), (b), (c)and (e) of s. 4lara 
applicable, it does not apply toa person 
who hasceased to bea tenant and who has 
bacoma a trespasser and is holding adverses 
ly to the landlord. It will be sean by 
reference to cl. (4) (a) of s. 139 that the Act 
provides for the ejectment of a trespasser 
if the landlord claims as on alternativo 
relief that the defendants shall be declared 
lieble to pay rent for the land, and enacts 
thatin that case the suit is exclusively 
triable by the Revenue Court. In the prae 
gent case no alternative relief has been 
asked and, therefore, the jurisdiction of the 
Civil Qoart is not ousted. 

It was, however, contended that we are 
bound by the decision in Jageshwar Kuer 
v. Tilakdhart Singh (3). In that oa3e there 
was alease and the plaintiff endeavoured tà 
eject the defendants on the ground that 
they were inducted as non-occupancy 
raiyats and that the lease having been 

(3) 27 Ind, Cas, 597; 2 Pat, 746; A.L R, 1024 Pat, 
267; 5 P, L, T. 422, 
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determined by cfllux of time the defendants 
were liable to ejeciment as trespassers. 
Tt was held that the suit was cognizable 
only by the Revenue Court and that cl. (4) 
of a. 139 of the Chota Nagpur Tenancy Act 
was a complet barto the jurisdiction of 
the Civil Court. But the report does not 


show whether the non-occupancy raiyat : 


was inducted by means of a registered 
kàbuliyat for a term. The report only 
shows that there was a finding by the final 
Court of fact that the defendants were non- 
occupancy raiyats at the time of the suit 
and upon that finding the decision appears 
to have been perfectly correct that s. 139 
was a bar. Thereis notbingin the report 
ofthe case to show ihat the defendants 
were indueted into the land by a registered 
'kabuliyat the term of which had expired. 
"We should, of course, have been compelled 
either to follow this case or to make a 
yeference to the Full Bench if the material 
facis found in that case bad been identical 
with thosein the case now before us; but 
there wes the great difference. to which I 
have juet referred and, therefore, in my 
opinion the eese ig not relevant to the 
matter before ts, 
- The result, therefore, ja that the decision 
of the learned Subordinate Judge must be 
set aside and the plaintifi’s suit must 
-be decreed with costs in the lower Court in 
‘full, The appeal is decreed with costs, 
The plaintiff will also be entitled to 
‘giesne profits, By consent the mesne 
“profits are fixed at Rs. 820 per year. The 
‘plaintiff will be entitled to recover mesne 
"profits for the year 1:77 and subsequent 
‘years upto the date of delivery of posses- 
‘gion or the expiry of three years from the 
dateof this decree whichever time may 
-arrive earlier. The amount deposited ih 
the treasury by the defendants will be 
withdrawn by the plaintiff in part payment 
of the above decree for mesne profits. The 
amount paid in as demages for use and 
occupation for 1977 will also be deducted. 
The plaintiff will not be entitled to 


interest. 
KulwantSahay,d.-—1lagree, 
B, K, P, Appeal allowed, 
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NAGPUR JUDICIAL COMMIS- 

DE SIONER'S COURT. 
First Crvit ArPEAL No. 48 or 19:7. 
i February 28, 1928. 
Present: —Mr. Hallifax, A. J. O,, 8nd 
Ghulam Mohiuddin, A. J.C. , 
RAJA HAZARI AND OTHERE—DEFENDANTE— 
APPELLANTS 
versus 
BHAGWANDAS AND ornzRsS— PLAINTIFFS 
e — RESPONDENTS. 

Registration Act (XVI of 1908), ss. 28, 24—Docu- 
ment execuied by different persons at different times 
—Limitation for registration—' Four months’, whether 
i be calculated from each execution or last erecu- 
ion. "E 
‘Execution’ in s. 23 of the Registration Act means 
the complete execution of the document, and where a 
document is executed by different persons at differ- 
ent times the section contemplates ‘registration 
within four months of the last execution in respect 


p 


of all executions whether the previous executions ' 


were within the four months or not. [p.499, col, 2. 

Section 24 of the Registration Act merely provides 
a safeguard for the case of a document never executed 
at all by one or more of the people by whom it was 
to have been executed. [ibid,] 

Appeal against a decree of the District 
Judge, Saugor, dated the 16th March, 1927, 
in Oivil Suit No, 2 of 1927. 

Mr. K. K. Tiwari, for the Appellants. — , 

Sir B. K. Bose, KT., forthe Respondents, 

JUDG MENT.—The appellants and ce 
Bambhusaran are members of one family 
of which the first appellant Raja Hazari 
is the head,and they all agreed to sell 


jointly to the plaintiffs certain property l 


which they held ih common. “All ofthem 
except Sambhusaran executed the necese 
pary eBle-deed on the 14th of November, 
1925. On his refusal to execute the deed 
& suitfor specifie performance was filed 
against the whole family, which resulted in 
& decree ordering that Sambhugaran should 
execute the sale-deed also and thatall of 
them sbould get it registered, “In execu» 
tion of this decree Sambhusaran's signas 
ture was affixed on the 10th of November, 
1926, to the documentalready signed by 
tbe others, and on the 6th of December, 
1926, twenty-six days later, it was presented 
for registration. 

be Sub-Registrar held, in an order 
which was upheld by the District Registrar 
in appeal, that under s. 24 of the Registra. 


tion Act the presentation was time-barred ` 


against all the executants except Ssmbhua 
paran, The document seems to have been 
registered asagainst him. The plaintiffs 
accordingly filed the present suit under 
5,77 of the Registration Act against the exe 
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‘cutants other than Sambhusaran, claiming 

` a decree directing the registration of the 
document. This decree they have been 
given, and the defendants have appealed 
against it. 

lt would be quite possible to hold that 
the effectofthe decree ordering the addi- 
tion of Bambhusaran's signature to those 
already on the documents, with the further 
order that all the executants should get it 
registered, was that the executauts other 
than Sambhusaran must be regarded as 
having executedit again with him, with- 
out the unnecessary trouble of atfixing 
their signatures toit again. In that view 
no question of the meaning of s. 240f the 
Registration Act would arise. That aspect 
of the case, however, has not been examin- 
ed and, as the decision is correct for other 
. reasons, it need not.be discussed. 

. The contention of the appellants as to 
the effect of ss. 23 and 24 of the Registra- 
tion Act combined on adocument execut- 
ed by different persons at different times, 
is that registration of. it is time-barred 
against each executant four months after 
his execution, That is entirely impossible 
because it involves an amendment of the 
existing law by the substitution of must for 
may in 8.24, which is a matter for the 
Legislature. If it had been intended to 
allow four months only after each execu- 
tion, effect could have been given to that 
intention by the use of the word must in 
8. 24, though that would be a peculiarly 
clumsy way of doing it, the simpler and 
much more probable way would be to add 
an explanation to s. 23 to the effect that 
the execution mentioned in it meant each 
execution when there were several, 

-It ie quite clear that,ifs. 24 had been 
intended to mean that registration was to 
be valid only against the last executant or 
those who had executed within the pre 
vious four months, its terms would have 
. been mandatory not permissive, That it 
does not mean anything of the sort is 
‘clearer, if possible, from a perusal of s, 26 
.of the Act; ifthat is interpreted in the 
-way suggested for s. 24, which must be done 
if that way is correct, it is entirely nuga- 
tory. Thatinterpretation would result in 
Still another absurdity in the case of docu- 
-ments that are ofno effect at all till they 
Bre signed by more than one person; it 
"Would have to be applied to such documents 
just as mueh as to those of which each exe- 
;sution is good to the extent of the execu. 
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tants interest inthe subject-matter, as in 
the present case. 

, Io the case ofsuch a doeument, requir- 
ing the sigaatures of two persons before it 
could besaid to be executed at ali and 
signed by one of them more than four 
months after the other, the result of the 
suggested interpretation of s. 21 would be 
that. the document must be registered be- 
fore the second signature, that is before 
it isreally executed at all Thatis mani- 
festly impossible, and the further absurd. 
ity would arise thatif the document were 
not registered before complete execution, 
it could not be effectively registered at all; 
if registration after the second execution 
is not good against the first executant, the 
whole document is without effect, and re» 
gistration is not good against the second 
executant either, 

It is beyond doubt that the execution 
mentioned in 8.23 is the complete execu« 
tion of the document, and the section cons 
templates registration within four months 
of the last execution in respect of all pre« 
vious executions, whether they were witha 
in the four months or not, Section 24 
merely provides a safeguard for the casa 
ofe document never executed at all by one 
or more ofthe people by whom it was to 
have- been executed, when each execution, 
is good to the extent of the executant's 
interest in the subject-matter, 

If out of five expected executants of such 
8 document four signed at intervals of 
four months and the fifth refused to sign, 
and could notbe compelled to do 80, the’ 
last execution would be the fourth and re- 


.gistration would be time-barred four montha 


[ 


after it, but within those four months it 
would be within time against the first 
three executants also. In not taking ada 
vantage of the permission given in s. 94 
to get their sale-deed registered within, 
four months of its execution by the defend. 
ants without Sambhusaran, the plaintiffs 
ran the risk of failing to compel Sambhue 
saran to execute it as well in which case 
the last exécution would have been that 
of the defendants. But as it is the last 


. execution is that of Sambhusaran. 


It may be mentioned that the defenda 
ants’ case would be futile even if theró 
were anything in their contention in rege 
pect of the meaning of a, 24 of the Regis- 
tration Aet. If this appeal succeeded the 


` respondents could at onee execute the dec- 


feo fof specific performance against them, 
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and compel them to execute another ‘sale- 
deed, in place of the first, and there would 
be no difficulty about registering that. It 
would probably be contended for them 
that the decree did not order them to exe- 
cute afresh document, in the same short- 
sighted way in which it has been contend- 
ed here that registration is time-barred 
against them. Probably the decree could 
be put right by amendment, but if not it 
would beno bar toa fresh suit,in which 
& decree ordering all the present defend- 
ants to execute a fresh sale-deed would be 
inevitable. 

The appeal will be dismissed and the 
appellants will be ordered to pay the whole 
of the costs in both Courts. The Pleader's 
fee in this Court will be fifty rupees. 

ALN, A Appeal dismissed, 


OUDH CHIEF COURT. 
Fissr Givin APPEAL No. 84 cr 1927. 
April 11, 1928. 
Present:—Sir Louis Stuart, Kr., Chief 
Judge, and Mr, Justice Nanavutty. 
Lala NEM DAS AND OTHERBS— DEFENDANTS 
— APPELLANTS 
21 versus 
.i Lala KUNJ BEHARI LAL- PraiNTIFP 


. AND ANOTEER— DEFENDANTS— REBPONDENTS, 
«. Partnership—Ezpüleion of — partner—Charges— 
Necessity of giving notice of charges and opportunity 
for defence. i 
;' In & partnership concern if a particular partner 
is sought to be expelled from the partnership on 
the ground of certain allegations, he should have 
yeasonable notice of the charges proposed to be 
brought against him, he should have a reasonable 
-opportunity of defending himself and the charges 
TN Aa in a reasonable manner, [Dp 
904, col, 1. 
Labouchere v. Earl of Wharncliffe (1), Amir Begam 
v. Badr-ud-din Husain (2) and Mohamed K alimuddin 
v. Stewart (3), referred to, : 
But there isno necessity in such proceedings to 
allow all the formalities observed.by Courts of Law, 
[p. 504, col, 2] 


Appeal against. a decree of the Ad- 
ditional Subordinate Judge, Bara Banki, 
. dated the 10th March, 1927, 

Mesers. Bisheshar Nath, Niamat Ullah, 
Ali Zaheer and Radha Krishna, for the 
Appellants, 

Messrs. Zahur Ahmad and Mohamad 
. SHaiffez, for the Respondents, 
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JUDGMENT.—This is a defendants’ 
appeal against the decree of the learned . 
Additional Subordinate Judge of Bara 
Banki , dated the 10th March, 1927, grant- 
ing the plaintiff-respondent a declaration 
that he is still a member of a certain 
firm. The decree refuses dissolution of 
partnership. The plaintiff respondent has 
filed a cross-objection against the refusal 
to dissolve partnership. The following 
facts are stated to show the nature of the 
dispute. George Perfect owned a patent 
for the manufacture of a certain type 
of mills for pressing sugarcane, He in- 
stalled a factory close to Bahramghat 
in the Bara Banki District for the manu- 
facture of these mills. His main busi- 
ness consisted in leasing these mills to 
cultivators during the cane pressing season, 
and the profits were derived from the 
excess in rental of mills over the work- 
ing expenses of manufacture and upkeep. 
There were similar concerns in the neigh- 
bourhood one of which was owned by 
the plaintiff respondent Kunj Bebari Lal 
and another of which was owned by a 
man called Sheoratan. Perfect sold his 
business as a going concern to the plaint- 
and five other persons. These fve 
persons are Ajudhia Prasad, brother of 
‘the plaintiff, Nem Das an Honorary Magisa 
trate in the Bara Banki District, Rajendra 
Singh the son of Raghunath Singh 4 
practising Vakil in the Bara Banki Dise : 
trict, Asghar Ali an Honorary Magistrats 
jn the Bara Banki District and Sita Kant 
Saran the son of Kanhaiya Lal a practise 
ing Vakil in the Bara Banki District. The 
sale took place in 1922 and the business 
was taken over as a working concern of 
the 15th of August, 1922. On the 23rd 
September, 1922, a deed of partnership 
(Ex. 2) was executed and registered at 
Bara Banki. This deed contains a clause 
by whicha majority of the partners were 
authorised to remove a partner from the 
frm if certain conditions were fufilled, 
It may be translated as follows i— 

“Clause 12. If from the course of coña 
duct of a partner it is proved to the 
rest of the partners that his continuance 
is against the well-being and good name 
of the firm and after hearing the objece 
tions of such partner it is decided by 
a majority of votes of the other partners 
that he should be expelled, then the other 
partners wil have the power, to expel 
him from the partnership om payment, 
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of the entire money which he has paid 
ip the purchase." 

According to the findinga of the learned 
trial Judge Kunj Behari Lal plaintift- 
respondent who, as has been already stated, 
had previously been engaged in a busi- 
ness similar to the business conducted 
by George Perfect, was with the consent 
of the other partners entrusted: with the 
general management of the business from 
the 15th of August, 1922. An important 
portion of his duties was to distribute 
and let out the mills, In addition he 
attended operation at thefactory at Bah- 
ramghat. The working manager in the 
Bahramghat factory was at first Sydney 
George White,.who had {been employed 
in the same capacity by Perfect. White 
is a Mechanical Engineer. His salary at 
the time that the partners took over the 
concern was Rs, 350a month. There was 
trouble in the factory and just about 
the time that the partnership deed was 
registered the majority of the operatives 
went on strike. Onthe 24th September, 
1922, White resigned. Most of the opera- 
tives returned to work in two days but 
White with certain number did not re- 
turn. White joined Sheoratan's firm and 
it appears that most of the men, who 
did not return, also joined Sheoratan’s 
firm. After this it is clear on the evi- 
dence that there was considerable friction 
amongst the partners. Under the terms 
of the deed of partnership a partner 
could substitute in the management a person 
delegated by himself; and it is in evi- 
dence that Rajendra Singh, who was a 
student, appointed his father Raghunath 
Singh to represent him and Sita Kant 
Saran alsoa student appointed his father 
Kanhaiya Lal to represent him. On the 
28th January, 1923, Raghunath Singh, who 
had become the dominant member amongst 
the partners other than Kunj Behari Lal, 
issued a notice (Ex. 4) to Kunj Behari 
Lal. This is the translation of the 
notice :— : 

“Dear Lala Kunj Behari Lal Sahib, 

Greeting. You know that various kinds 
of complaint have been preferred by many 
persons to me against you from the be- 
ginning up te this time, but I have been 
putting them all off. I have now received 
information that you have, in bad faith, 
used much of the factory property in 
your own work, without the permission 
and without the information, knowledge 
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and permission ofany share-holder. Havs 
ing regeived this information, it appears 
necessary to me that a meeting should, 
be convened on the 4th February, 1923,. 
at Bahramghat and your explanation 
be taken and the question be decided 
whether proceedings should be taken against 
you through the Police orthrough Court, or 
game other method be adopted in your cease. 


You are, therefore, informed that you 
should without fail be present at Bab» 
ramghat on 4th February, 1923, at 11 
A, M. otherwise this question will be de= 
cided in your absence. After the receipt 
of this letter until your case is decided 
you should not take the income, (Sd) 
eevee Singh”, dated 28th January, 
1923. 


Before the meeting ofthe 4th February, 
1923, was held, Raghunath Singhand Kunj 
Behari Lal met at Bahramghat on the 
ist February, 1923, and the complaintg 
in question were discussed in part be- 
tween them. Persons were called in, 
whose statements were recorded in respect 
of these complaints. 


On the 4th February, 1923, the meets 
ing was held at Bahramghat, There were 
present Raghunath Singb, Ajudhia Prasad, 
Nem Das, Asghar Ali, Kanhaiya Lal and 
the plaintiff-respondent Kunj Behari Lal, 
Proceedings were conducted with some 
Sort of formality and charges were re- 
duced to writing against Kunj Behari 
Lal. ‘It appears that certain statements 
were taken and notes of previous statements 
taken were read out, but the proceedings, 
as we have them in the book in which the 
proceedings were recorded, are not recorded . 
with any approach to precision. The re- 
cord is & record in the main of rough 
notes. Many charges were framed against 
Kunj Behari Lal. We are only concern- 
ed here with the three charges which 
were found established. 


As has already been stated there had 
been a strike in the factory in Septem- 
ber, 1922. After thatstrike Kunj Behari 
Lal had continued as managing director 
According to the evidence one of the 
charges, which was being made against 
Kunj Bebari Lal, was that owing to his 
want of tact, his bad manners and his 
adoption of bullying methods and use 
of abusive language ke had been instru- 
mental in causing the strike and it was 
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further alleged that his persistence in 
these methods waslikely to cause another 
Btrike and injure the prospect of the 
business, The note, as it is written in 
the minute book, does not convey in 
full the nature:of the charges; but there 
js evidence which ghows that this charge 
was put to Kuj Rehari Lal substan- 
tially as it is now stated. The abstract 
of Kunj Behari Lal's reply in the note 
is to the effect that he is not in & 


position to produce any employee cof the. 


concern to establish that the charge is 
not correct, but that, in his opinion, the 
strike was due to the fact that the work- 
men objected to a certain Oudh Behari 
Lal the Head Clerk of the Company, who 
had been in charge as manager for a 
few days after White's departure. Thenext 
charge with which we are concerned was 
that during the period of Kunj Behari 
Lal’s management he had deliberately closed 
dewn an area to which Perfect had sup- 
plied mills on lease. This area was known 
as the Ranipur Depót. It is in evidence 
that Kunj Behari Lal in the course of 
his private mill business, to which re- 
ference has already been made, had estab- 
lished adepét for his own mills at Naya- 
nagar within two miles of Ranipur, and 
it appeared significant to the other part- 
ners that in these circumstances he had 
closed the adjoining area of Ranipur to the 
Oompany’s mills while retaining his own 
private depót at Nayanangar. The note 
as to the charge is that Kunj Behari 
Lal had closed the Ranipur depot in 
bad faith. His reply was that-he had 
not closed the depót in bad faith and 
that he bad gained nothing personally 
by its closing. The third charge was a 
very trivial one. It was to the effect 
that while acting as managing director 
in Bahramghat Kunj Behari Lal had 
charged to the Company an anna a day 
for having himself shaved by a barber. 
It is now conceded that he did debit this 
amount to the Company, but the question 
is too trivial for serious consideration. We 
are thus left with the two charges in 
question. Theremaining charges brought 
against him were found not to have been 
established, 


The partners then and there were asked 
to decide the action to be taken against 
Kunj Behari Lal. His brother Ajudhia 
Prasad gave a somewhat peculiar opinion 
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that Kunj Behari Lal "should not be 
expelled this time" Nem Das and Kanhaiya 
Lal decided that he should be expelled, 
Asghar Ali reserved his opinion. Raghu- 
nath Singh's opinion was not recorded 
but it was in favour of expulsion. It. 
was not definitely decided, however, on. 
that date that Kunj Behari Lal should be 
expelled. The proceedings were adjourned, 
The next meeting at which the question. 
of expulsion was considered was held on 
the 76th Maroh, 1923, Kunj Behari- Lal 
was then absent. He asserts that he did 
not receive notice as to this meeting, 
The trial Court has found that he did 
receive notice. The question of expulsion 
was considered again and on this occasion 
Raghunath Singh, Kanhaiya Lal and Nem 
Das voted for his expulsion. Asghar Ali 
was at first not present. He arrived later 
and voted for Kunj Behari Lal's ex- 
pulsion. This meant that four out of 
the five partners voted for his expulsion. 
Ajudhia Prasad, Kunj Behari Lal's brother, 
was not present at the- meeting. He ap- 
peared on the 28th March, 1923, and re- 
fused to express an opinion. A copy of 
the proceedings of the 26th Marcb. 1923, . 
was sent to Kunj Behari Lal. He re- 
ceived other notices amongst which should 
be mentioned in particular Ex. 7. This 
is a letter dated the 5th May, 1924. Its 
translation is as follows: : 

" Four notices have been given to you 
constantly to settle the matter but you have 
not replied any of them. Your. money is 
lying useless. We are not in a position to 
understand what way are we to adopt. So 
much money cannot be sent to your house. 
If we deposit the money ina Bank to your 
credit and you do not take the money from 
the Bank then we cannot get the money re- 
funded. We are ready to give the money 
even in the Registration Office provided we 
cometo know that on a certain date you 
are willing to take the money in a specified 
Registration Office after giving a registered 
receipt therefor and thin we can send the 
money also there, You must remember that 
from the date you have been removed from 
the partnership of the fiim you have got no 
tights whatsoever, asa sharer. You are at 
liberty that you may not settle the matter 
and allow your money to be without any 
interest and consideration. From the date 
of removal,i.e , 26th March, 1923, you are not 
entitled to get also interest because the 
money islying still owing to your carele ! 
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ness and negligenos aud we are not to be 


blamed, 
(Sd) RAGHUNATH NINGA, 


Ohairman of Perfect- 


Oompany, Bahram- 


' ghat, 

Kunj Behari Lalraceived this letter but 
gent no reply. The only other notice which 
we need refer specifically is a letter sent 
on the 27th July, 1924, from Raghunath 
Singh to Kunj Bahari Lil. Thisis Ex. 8, 
This letter shows that there had been some 
sort of discussion between ths parties. No 
answer wassont to this letter. The suit was 
then instituted on the 5th September, 1928, 
Kunj Behari Lal claimed in it & declaration 
that he was still a partner in the concern 
and also prayed that the partnership should 
be dissolved, 

The learned trial Judge has written 
a careful and exhaustive judgment in 
which he has discussed the evidence in 
great detail. The first plea taken hy 
the plaintiff-respondent was that the 
terms of the deed of partnership were 
not ‘binding upon him as he signed the 


deed without understanding its contents. 
This plea was not pressed in the Oourt- 
below and it has not been taken before us,- 


Upon the question of theexpulsion the learn- 
ed trial Judge has found that on the facts it 
is established that the plaintifi-respondent 
Kuaj Behari Lal had taken an active part 
inthe management ofthe factory. He con- 
tinued taking an active part in the manage- 
mant fromthe 22nd August, 1922, to the 
4th February, 1923. During this period his 
behaviour towards the employees was most 
ohjectionable. According to the witness 
White, Kunj Behari Lal used filthy langu- 
age towards the workmen. He continually 
threatened to call in the Police and have 
them sent to prison. He used to refuse to 
mark men down as present who had been 
present at work. There is other evidence 
to thesame effect. The learned trial Judge 
has found that the plaintiff-respondent was 
a bully addicted to bad language and, as 
such likely to cause bad work in any concern 
with which he was connected. He further 
has found it established that the plaintiff- 
_raspondent abolished the Ranipur Depót in 
the interest of his own depót at Nayanagar, 
Oa these findings he was of opinion that 
the other partners had a legitimate griev- 
ance against the plaintiff; but he found that 
tha expulsion of the plaintiff was not justi- 
fied for the following reasons, In the first 
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placa he found that when the plaiatiff ate 
tended the meeting of the 4th February, 
1223, he had not received sufficient notice af - 
the aharges which he was expected to meet. 
He further found that he was not given & 
sufficientopportunity of substantiating his 
defence, and he further found that the 
expulsion was bad as the plaintiff-respond: 
ent had not been re-paid the amount of his 
contributions and as there had been no 
valid or genuine tender of re-payment mada 
tohim. For these reasons he gave the 
plaintiff-respondent a declaratory decree ia 
the effect that he was still a partner; but 
he refused to decree a dissolution of parts 
nership on the ground that no case for dia- 
solution had been made out in law. The 
hearing of the arguments before us has in- 
cluded the hearing of arguments put for- 
ward by the learned Counsel for the plaint- 
iff-respondent to the effect that the learned 
trial Judge erred in the view which he took 
as to the plaintiff-respondent’s conduct. The 
learned Counsel argued that on the fact it’ 
was not established that the plaintiff-re« 
spondent had committed any act which in 
any circumstances would justify his expul- 
sion. The learned Counsel addressed us at 
length on thia point and took us through 
the evidence in detail. After having heard 
and considered his arguments we see na 
reason for taking & view other than the view 
taken by the learned trial Judge as to the 
evidence of the plaintiff-respondent’s con- 
duct. We havea mass of evidence which 
shows that these charges were correct. We 
find that there is no reason to disbelieve the 
evidence of the witness White or of the two 
factory hands Mohammad Khan and Sita 
Ram, of Ratan Chand who is a contractor in 
Bahramghat, of Bijleshri Prasad, who was 
the Post Master of Bahramghat and of the 
three defendants Raghunath Singh, Nem 
Das and Asghar Ali. Against this evidence 
thereis very little except the deposition of 
Kunj Behari Lal himself. Apart from the 
facts that Kunj Behari Lal has on one oc- 
easion been convicted of perjury and has 
also been convicted of forgery and that he 
has also been convicted of using short 
weights in the course of his business, 
his evidence appears to us to be unreliable 
and the other evidence which he has 
brought is equally unreliable. The learned 
trial Judge has discussed the evidence at 
length and we have nothing to add to his 
conclusions. It is somewhat difficult to 
understand the mentality of persons (other 
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ihan'Kunj Behari Lal's own brother) who 
knowing the previous character of the 
plaintiff-respondent, wished to repose active 
confidencein him in the conduct of an im- 
portant business concern. But the facets, 
which have been pressed upon us by the: 
Jearned Counsel that knowing his character 
they nevertheless did accept him as a part- 
ner and permitted him to find alarge por- 
tion of the amount necessary to finance the 
scheme, cannot be pressed in argument to 
Bupport the view that they were deprived of 
the right to expel him when they found 
that his conduct was prejudicial to the 
success of the business. We accept the 
learned trial Judge's views as to these facts 
and we have no hesitation in finding there- 
on that on proof of these facts the other 
partners had a right to apply the provisions 
of cl, 19 in order to remove the plaintiff- 
respondent as one of their number provided 
they complied with the conditions govern- 
ing the operations of the clause. Upon the 
grounds that the expulsion was bad owing 
to want of proper notice, want of the neces- 
gary evidence to substantiate the charges: 
and omission to give the plaintiff-respond-- 
ent an opportunity of representing his case: 
our conclusions are as follows. The law, as 
we understand it, applicable to the facts 
is that the person charged should have 
reasonable notice of the charges proposed 
to be brought against him, that: he should 
have a reasonable opportunity of defending 
himself and that the charges should be 
substantiated in a reasonable manner. The 
learned trial' Judge has laid great stress 
upon the decision in Labouchere v. Earl of 
Wharncliffs (1). The learned Counsel for 
the plaintiff-respondent has addressed us at 
length upon the law. It appears to us to 
be summarised reasonably in finding which 
we have already given and we find nothing 
in Amir Begam v. Badr-ud-din Husain (2), 
or Mohamed Kalim-ud-din v. Stewart (3) 
which carries the law any further. We do 
not, however, agree with the learned trial 
Judgein his conclusion that the plaintiff- 
respondent had not received proper notice. 
We find it clearly established upon the evi- 
dence that the conduct of the plaintiff. 
respondent had formed the subject of com- 


(1) (1880) 13 Ch. D. 346; 41 L. T. 638; 98 W.R 
7 


(2) 23 Ind. Oas, 625; 36 A. 336; 18 O. W. N. 755; 1 
O. L. J. 249; 12 A. L. J. 537; 17 O. C. 120; 16 Bom. L. 
R. 413; (1914) M. W. N. 472; 16 M. L. T. 35: 27 M, L... 
3. 181; 19 O. L. 4. 494 (P. C.). 

(3) 56 Ind, Cas, 556; 47 0 623; 31 O, L, J, 247, 
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plaint by the other partners for some period: 
prior to the despatch of letter Ex. 4. lt ig 
equally clear that the question of such con- 
duct had been discussed with Kunj Bebari 
Lal and, as we read Ex. 4, gave the plainte 
iff-crespondent sufficient particulars as to 
the nature of the complaints which 
would be considered at the meeting. 
ofthe 4th February, 1923. When we exe 
amine the proceedings of the 4th Febru- 
ary, 1923, we find that there was une 
doubtedly evidence produced at that meet- | 
ing sufficient to substantiate the charges of 
improper behaviour towards the workmen 
and of having closed the Ranipur Depót im- 
properly, Wehave been considerably as 
sisted in the decision of this point by the 
evidence of a witness whom the learned 
trial Judge found to be a reliable witness 
and whom we also find to be reliable. That 
witness is Saiyed Mohammad Mukhtar 
Deputy Collector (D. W, No. 38) This 
officer was a Tahsildar in Bara Banki frcm 
the 4th February, 1923, and hé happened 
to be present at the meeting of the 
4th February, 1923, having come there 
asa visitor. Upon his evidence and the 
other evidence we are satisfied thatthe part- 
ners had before them sufficient materials 
to justify their subsequent conclusions, It 
could not be pleaded if those materials: 
existed, that their decision was vitiated on 
the ground that it was an incorrect decision 
upon the evidence. But even ifit could be 
so pleaded, we are satisfied upon tbe evi- 
dence,that is proved in this case, that the 
decision was a correct decision. Next as 
to whether the plaintiff-respondent was pre- 
judiced in not being given a sufficient op- 
portunity of preparing or producing his 
defence, we find that he was given a ‘suffi- 
cient opportunity of preparing and produc- 
ing his defence and that hedid give all the 
reply which he could give. The learned: 
trial Judge has been inclined to consider: 
these proceedings as though they were pro- 
ceedings of a Court of Law. They were no 
proceedingsof a Court of Law and there- 
was no necessity why Court formalities: 
should enter into them. Although it is true 
that-Raghunath Singh and Kanhaiya Lal. 
are both practising lawyers, it cannot be 
urged that for that reason they should have 
introduced unnecessarily strict rules of 
procedure. The facts are very clear. The 
partners had two main grounds of objection. 
to the plaintiff-respondent. The first was 
that he was a man of overbearing: manners, 
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. Bontradiet these allegations, 
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that he was a hully, that he was abusive 


and that he did not treat the workmen 
fairly or honestly. 


ners were taking exception to his conduat 
on these grounds long before the date of 
the meeting and it is further significant that 
he commenced by stating that he did not 
propose to produce a single workman to 
We do not 
consider that he was in any way prejudiced 
in his defence, As to the second point, this 
was aplain question to be settled ‘between 
business men. The plaintiff-respondent : was 
asked to explain how he, having a Depót of 
his own at Nayanagar two miles from Rani- 

ur, had closed the Ranipur Depót which 

elonged to the partners, The nature of 
the charge wasobvious to any one, the sug- 
gestion being that he was subordinating the 
interests of the partners to his private in- 
terests, A business man such as the plaint- 
iff-respondent is would realise the nature 
of this charge at once. His only reply 
was, that his private business had not been 
improved by the closing of the Ranipur 
Depót—a reply which on the face of it was 
rendered without value by the fact that al- 
though he had an opportunity of producing 
his private accounts he not only did not 
produce his private accounts but falsely 
asserted that he had no private accounts. 
If he had wished to produce his private ac- 
counts later there was nothing to prevent 
him. He could have taken them to Raghu- 
nath Singh at any time he wished, He 
made no effort to produce his accounts to 
establish any defence and absented himself 
from the next meeting. It is true that he 
has asserted that he never received notice of 
the next meeting, but as, the learned trial 
Judge has found correctly, he did receive 
notice of the meeting. It is true that he 
was not told explicitly in the notice that 
the question of his expulsion would be final- 
ly decided that day. That circumstance 
does not help him. He knew that the ques- 
tion of his expulsion was before the partner, 
We accordingly arrive at our first conclusion 
that the conduct of the plaintiff-reapondent 
was such as tojustify his expulsion. His 
retention asa partner was clearly against 
the well-being and good name of the firm. 
Further we find that he received reasonable 
notice, that there were materials before the 
partners: to justify their conclusions, and 
that he had every opportunity of defending 
himself and putting his objections before 
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the rest of the partners,. But we find that 
the act deciding his expulsion is incompleto. 
upon the ground that he has not been 
refunded his contributions and thatso fay 
there has been no proper tender of those 
contributions towards him: We return ta 
the consideration of Ex, 7, We would find. 
that the fact, that Ex.7, was received by 
the plaintiffrespondent and that he did 
not answer it, would have been sufficient 
to justify his expulsion had it not been 
for one very important circumstance, 
Upon the evidence it is clear that the other 
partners were not at the time that Ex. 7 
was issued in a position to refund tothe 
plaintiff-respondent the sum of his con- 
tributions which amounted to more than a 
lakh of rupees. It has been frankly admit- 
ted by Raghunath Singhin his written 
statement that they had not the money to 
refund to him, there was anend of the 
matter. Whatever reasons they had for 
dissatisfaction with his conduct they 
could not expel him under the condi- 
tions of cl. 12 without refunding him 
his money and they had not the money to 
refund. The case set up here on behalf of 
the appellants is that, although they had 
not the money, they could easily have 
raised it had the plaintiff-respondent been 
ready to accept it. We agree, however, 
with the finding of the learned trial Judge 
that they could not easily have raised it and 
that there is no reason to suppose that at 
that time they could have raised it. But even 
ifthey had been able to establish that they 
were in a position to raise the money 
the fact remains that they did not 
raise it, nor did they proffer it to the 
plaintiffcrespondent. In these circumstances 
we consider that the plaintiff-respondent's 
expulsion can only be justified when the 
amount of his contributions is refunded 
to him or when a valid tender is made to 
him for a refund of those contributions and 
he has refused to accept it. In these circum- 
stances we shall be obliged to modify the 
decree. 


We now come to the cross-objections. The 
cross-objections are in the main that the 
other partners have committed breaches of 
the partnership agreement. The learned trial 
Judge has treated this portion cf the ease 
at length and we have nothing to add to 
what he has stated. We agree with him, 
The next point taken is that the conduct 
of the other partners has been such as:» 
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ronder ths nistnership a nullity as far as 
the plaintif-respondent is concerned. We 
do not find this plea established, It is 
further urged that as more than fiva years 
have now elapsed since the execution of the 
deed of partnership the plaintiff-respondent 
is entitled to take.advantage of the pro- 
visions of the 13th clause of the deed of 
partnership. It is sufficient to say on this 
point in the first placethat was not the relief 
which the plaintiff-reepondent asked in hig 
laint and that at the time that the suit was 
nstituted the plea was not open to him, It 
is further to be noted that if we grant a 
relief based on this ground we should be 
altering the nature of the suit completely, 
At the most we could grant a decree that 
the plaintiff-respondent should be permitted 
to partition off his share of the partnership 
property subject to the power ofthe other 

artners to buy him out ona valuation of 
Bitty percent. more than the value of his 
share or that he will have a right to sell his 
share subject to their right of pre-emption, 
It will, of course, be open to the plaintifi- 
respondent to institute if he so desires, 
another suit in which he can ask for relief 
under the provisions of cl. 13. According 
to these findings the plaintiff-respondent is 
entitled to a decree to the effect that his 
expulsion from the partnership will not 
become effective until the other partners 
have paid him the entire amount which he 
has contributed towards the funds or 
' until they have made a valid tender to 
him of that amount and he has defi- 
nitely refused jt. The result will be 
that he will be entitled to share in the 
profits of the partnership up to the date 
when he has been re-paid the amount or 
the date when a valid tender of the amount 
has been made to him which he has refused. 
Oa this decision he obtains a substantial 
relief but not the entire relief which he 
has sought to obtain. There was some 
argument addressed to us asto an amicable 
proposal to this effect but it has eventuat- 
edin no result. An application was placed 
before us on the 3rd of April, 1928, by the 
plaintiff-respondent asking for special 
relief, This relief we refused. The 
decree will be modified in the terms of the 
above order. As theappellants have partly 
succeeded and partly failed in their appeal 
we direct that the appellants will pay 
their own costs of this appeal and that ths 
plaintiff-respondent will pay his own costs 
ófthis appeal. We dismiss the cross objec- 
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tions, The plaintif-respogdent will pa 
his own costs of the cross-objections PH 
also the costs of the appellants. 

G. B. Decree modified, - 
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LAHORE HIGH COURT. 
MisogLLANEoUS FIRST O1vin APPEAL 
No. 3176 oF 1927, 

March 30, 1928. 
Present:—Mr. Justice Jai Lal. 
RAGHBAR DIAL—APPBLLANT 

versus . 
L. N. GADODIA —RzSPONPENT, 

Succession Act (XXXIX of 1925), se. 280, [238 
—Object of issuing citation ~Failure to attend 
in response to citation —Penalty — Application, 
for Probate, whether barred—'Judge',, meaning of— 
Renunciation, formalities of —Retraction of renuncia~ 
tion, permissibility of—Renunciation by intermeddler, 
legality of. 

The provisions of English Law that the absence 
ofa person entitled to Probate to whom citation has 
been issued to attend the Court in pursuance of an 
application for grant of Probate or Letters of Ad- 
ministration made by another amounts to renunciation 
is not applicable to India. The object of citation, 
isto give a chance to the executor to appear in. 
Court and either to obtain Probate or to renounce ` 
his executorship. If he fails to appear his conduct 
may amount to renunciation in England but not in 
India by virtue of the express provisions of s. 230, 
Succession Act. [p. 508, col. 1.] . 

The Judge referred toin 8. 230, Succession Act, 
means the Judge ofthe Probate Court who is seized 
of the Probateor Administration proceedings. It 
does not mean any Judge. [ibid.] 

The expression ‘by a writing signed by the person 
renouncing’ used ins. 230, Succession Act, does not 
mean that the writing should be in the handwriting 
of such person or that it should be addressed to any 
particular person. No form of such writing is 
provided by the law of India and consequently & 
statement written by the Court and signed by the 
executor comes within the purview of s. 230, Succes- 
sion Act. [p. 508, cols. 1 & 2.] 

In India an executor cannot be allowed to with- 
draw his renunciation. (p. 509, col. 1.| 

Inthe goods of Manick Lal Seal (3) and Thoppat 
V aaa v. Govindarayalier | (4)9* distingu- 
ished. ; 

There is no provision of law in India ûnder which 
the Court can compel an executor who has once 
accepted office to take out Probate whatever may be . 
the effect of such acceptance with regard to his 
liability to account. [p. 508, col. 2.] 

Renunciation by a person who has intermeddled 
with the estate of the deceased is not invalid in law. 
[p. 509, col. 2.) 

Kesar Singh v. Indar Singh (1), Ayesha Bai v. 
Ebrahim Haji Jacob (2), In the goods of Manick Lal 
Seal (3) and Thoppat Venkataramier v, Govindaraya- 
lier (4), distinguished, d 
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Brojalal Bane ‘ce vt Sreejukta Sharajubala Dehi (5), 
followed. : 

English praet :» of allowing retraction of ra- 
nouncement by an executor is not permissible in 
India. Therefore, an executor having once renounced 
executorship cannot thereafter apply for Prohate. [p. 
509, col. 2] 2 

Brojalal Banerjee v, Sreejukta Sharajubala Debi (5), 
followed. : 


Miscellaneous first appeal from an 
order of the District Judge, Delhi, dated 
the 29th November, 1927. . 

Lala Moti Sagar, R. Band Mr. Bishen. 
Narain, for the Appellant. . i 


- Lala Badri Das, R. B. and Mr. Lok Nath,. 


for the Respondent. 
JUDGMENT,—This is an appeal 
against the order, dated the 29th of Novem- 
ber, 1927, of the District Judge of Delhi, 
pranting Probate of the Will of the late 
Beth Radha Kishen of Delhi to the re- 
. spondent Lachhmi Narain Gadodia. The 
appellant is Raghbar Dial who also is an 
executor ofthe Will and has already ob- 
tained Probate thereof. . 
- -Radha Kishen died on the 2nd of 
December, 1924, leaving a Will dated the 
23rd. of June, 1924, whereby he appointed. 
four -men including the appellant and the 
respondent as his executors, The deceased 
used to carry on business and under the 
Will he left it to the discretion of the ex- 
ecutors-either to continue itor to wind it 
up. The legatees were his widow Musam- 
mat Inchiand a daughter and two minor 
sons. It appears that no applieation for 
` grant of Probate was made by any of the 
executors mentioned in the Will during 
the lifetime of Musammat Inchi, who, on 
the 28th of January, 1926, made an ap- 
plication for her being appointed guardian 
ofthepersonand the property of the minors, 
and alleged that the respondent had mis- 
appropriated certain funds which formed 
part of the estate of her deceased husband. 
Lachhmi Narain Gadodia was duly notified 
of these proceedings and,having appear- 
ed in Court, made a statement on the 6th 
of August, 1926, in which he definitely 
stated that he was not prepared to act as 
a "trustee" presumably he meant as an 
"executor", and alleged that whatever 
money belonging to the estate was in his 
possession had been deposited with him in 
trust by the appellant Raghbar Dial who 
had actually realized the same. He ascrib- 
ed his unwillingness to act as an executor 
to his inability to work with Raghbar 
Dial. In this statement he was supported 
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by another exeoutor Lachhmi Narain of 
Bhawani, . 

. Thereupon Musammat Inchi presented 
an application on the: 16th of August, 
1926, for grant of Letters of Administration 
of the estate of her deceased’ husband to 
her and on an application being made by 
her the respondent was directed to deposit’ 
in Court all the monies in his possession 
which belonged to the estate of the dee 
aeased. This hedid on the 20th October. 

. Musammat Inchi died on the 92nd of 
October and thereupon an application was 
made by Raghbar Dial on the 4th of 
November, 1926, for grant of Probate of the 
Will of the deceased Radha Kishen to him. 
In pursuance of this application a citation 
was issued to the respondent on the 20th 
of January, 1927, but he did not appear 
in Oourt though he was served, and 
consequently the Probate of the Will waa 
granted to Raghbar Dial on the 22nd of 
March, 1927. On the 10th of May, 1927, 
Lachhmi Narain Gadodia ‘applied for 
grant of Probate to him, This appli- 
cation was opposed by Raghbar Dial 
on various grounds, the principal of 
which is that he had disabled himself 
from obtaining the grant because he had 
already renounced his executorship. The 
District Judge, however, granted the Pro» 
bate to the respondent and consequently 
e appeal has been presented by Raghbar 

ial. 

Before me it is contended by Mr. Moti 
Sagaron behalf of the appellent that iis 
failure of the respondent to appear in 
Court in pursuance of the citation issued. 
to him on the application for Probate 
made by Raghbar Dial amounted to re- 
nunciation ofthe executorship and, secondly 
that he expressly renounced the executor. 
ship by virtue of the statement made 
by him on the 6th of August, 1926. With 
regard to the first contention reliance was 
placed ons. 283 of the Indian Succession 
Act. _ That section merely confers on the 
District Judge the power to issue citations 
calling on all persons claiming to have 
any interest in the estate of the deceased 
to.come and see the proceedings before 
the grant of Probate or Letters of Adminis. 
tration. It does not provide for any 
penalty against the person so interested 
if he does not attend the Court in pur- 
suance of the citation. Reliance was 
also placed on paras. 262 and 301 of 
Halsbury’s Laws of England, Vol. 14, and 
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also on Williamson Executors, Vol. 1, 
page 222. In my opinion no support can 
properly be sought by the learned Counsel 
from the English authorities on this point, 
because the manner of renunciation of the 
executorship “is expressly provided for iu 
B. 230 of the Indian Succession Act which 
jays downa law which appears to bedifferent 
to the English Law and provides that the 
renunciation may be made orally in the 
presence of the Judge or by a writing 
signed by the person renouncing and 
when made shall preclude him ever there 
after from applying for Probate of the 
Will appointing him an executor. The pro- 
visions of English Law that the absence 
of a person entitled to probate to whom 
citation has been issued to attend the 
Oourt in pursuance of an application for 
grant of Probate or Letters of Administration 
made by another person amounts to re- 
nunciation, is not, therefore, applicable to 
this country. The object of citation is to 
give a-chance to the executor to appear 
in Oourt and either to obtain Probate or 
to renounce his executorship. If he fails 
to appear his conduct may amount to re- 
nunciation in England, but not in India 
by virtue of the express provisions of 5.230 
of the Indian Succession Act. Iam, there- 
fore, unable to hold that the mere failure 
of the respondent to appear in Oourt in 
pursuance of the citation issued to himon 
the 20th of January, 1927, amounted to re- 
nunciation. 

The next question is whether the state- 
ment made by the respondent on the 6th 
of August, 1926, amounted to renunciation. 
The appellant's Counsel contended that this 
statement. having been made before a 
Judge though made orally, was a sufficient 
compliance with the terms of s. 230. In 
my opinion, however, the Judge referred 
to in that section means the Judge of the 
Probate Court who is seized of the Pro- 
bate or Administration proceedings. It 
does not mean any Judge as contended by 
the learned Counsel. I, however, agree that 
the statement dated the 6th of August, 1926, 
made by the respondent amounted to re- 
nunciation because that statement was 
signed by him. The expression "by a 
writing signed by the person renouncing” 
used in s. 230 does not mean that the 
writing should be in the handwriting of 
such person or that it should be addressed 
to any particular person. No formof such 
writing is provided by the law of this coun- 
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try and consequently a statement written by 
the Court and signed by the executor conies 
within the purview ofs,280. I hold, there- 
fere, that the respondent did renounce hig” 
executorship on the 6th of August, 1920,. 
It is, however, contended by Mr. Badri. 
Das, Counsel for the respondent, that his. 
client having intermeddled with the estate 
before he made his statement of the 6th 
of August, 1926; was not entitled to re-. 
nounce the executorship. In support of 
this contention the learned Counsel re- 
lied on Kesar Singh v. Indar Singh 9) 
and Ayesha Bai v. Ebrahim Haji Jacob (2 
and para. 261 of the Halsbury's Laws of 
England. Inthe Lahore case the question 
was whether a decree obtained against the: 
heir of the deceased testator without im- 
pleading the executor was binding on the. 
estate. It was found that the executor 
had actually intermeddled with the estate. — 
and had thereby accepted the executor- 
Bhip, and was, therefore, held accountable 
as such; and with reference to a further 
plea that he had renounced it was held 
that he could not renounce his executor» 
ship so as to escape liability and must, 
therefore, be deemed to be the proper 
person to represent the estate and, there- 
fore, the decree obtained in his absence 
was not binding on the estate. In Ayesha 
Bai v. Ebrahim Haji Jacob (2) also the 
question was of the liability of the executor 
to account to the heirs of the deceased, 
it having been found that he had actual- 
ly intermeddled with the estate, a conduct 
which amounted to acceptance of the office. 
In my opinion both these cases do not 
help the learned Counsel. The liability to 
account for interference with the estate 
stands on a different footing to the right 


to obtain Probate when the application 


for grant is opposed on the ground of 
renunciation. There is no provision of 
law in this country under which the Court 
can compel an executor who has once 
accepted office, to take out Probate what- 
ever may be the effect of such acceptance 
with regard to his liability to account. 
With regard to the quotation from para. 
961 of the Halsbury's Laws of England 
it is again te be observed that there is 
no analogy between the English Law and 
the Indian Law on this subject. It may be 
that the Court has the power to allow an 


(1) 76 Ind. Cas. 172; A. I. R. 1924 Lah. 543; 6 Lah. 
L. J. 454. 
(2) 32 B. 364; 10 Bom, L. R. 117, - 


. Tespondent’s 


. present case. 
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executor to withdraw his renunciation in 
England, but that is not so in India be- 
cause s. 230 expressly provides that “Lhe 
renunciation when made shall preclude 
the person renouncing from ever there- 
after applying for Probate of the Will 
appointing him executor." In the goods of 
Manick Lal Seal (3) also cited by the 
learned Counsel does not 
help him. In that case it was held that 
an intention to renounce is not the same 
thing as actual renunciation. In the 
present case there is no question of a 
mere intention, as, in my opinion, the 
-ptatement already referred to amounted 
to absolute renunciation by the respondent, 


.Similarly Thoppai Venkataramier v. Go- 


vindarayalier (4) has no bearing on the 
‘There it was held that the 
Qourt must respect the choice of the 


. testator and cannot refuse to grant Probate 
_to an executor appointed by the testator 


on any such ground as the unsuitability 


. of the person concerned for the office of 


An executor. Here the question is whether 
the respondent. has presluded himself 
from obtaining grant by virtue of renün- 
ciation, 

I may here mention that the learned 
District Judge has not held that the re- 
pondent had actually accepted officeduring 
the lifetime of Musammat Inchi and with 
that finding I agree, There is no alle- 
gation that he intermeddled with the estate 
after her death, Only three instances of 
the respondent's interference with the 
estate during her lifetime have been given 


by. his Counsel. It is alleged: (a) that he 


signed acompromise in a dispute between 
Musanimat Inchi and certain debtors of 
the. estate but a reference to the compro- 
mise shows that he signed as a witness 
and not as an executor; (b) that he in« 
vested a large amount of money belong. 


' ing to the estate in the form of a fixed 


EN 


` 


deposit in the Bank, it is, however, ex- 
plained that’ the respondent himself was a 
banker and the money was given to him 
not as an executor but as a banker; it ig 


no doubt trus that Musammat Inchi at one. 


‘time made allegations against him that he 


had misappropriated the funde of the estate 


. but then the respondent when examined 


cleared his position by stating that he 


had not acted as an executor but as a 


(3) 35 C. 156 


gos; (1926) MW. N, 323, 
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banker and (c) that some difficulties aroseas 
to the manner in which this money should 
be invested in the Bank and the respond- 
ent consulted a Counsel in the matter. 
The mutter has not been made clear but 
it seems that this act of the respondent 
also was connected with his functions as 
a banker. I am unable. to hold thatthe 
above acts-of the respondent amount to 
intermeddling with the estate as an exes 
cutor signifying an intention to accept 
the office. On the other hand, it appears 
to me that so long as Musammat Inchi was 
alive it was decided by allthe executors 
mentioned in the Will not to interfere with 
the administration of the estate and to 
let her do the needful. They as friends 
of the family assisted her by advice and 
actual co-operation in several ways but 
they never asserted their rights as exes 
cuters, but by common consent refrained 
from acting assuch, The statement dated 
the 6th of August, 1926, and the conduct 
of the respondent in not appearing in 
pursuance of the citation issued to him 
and his signing the compromise asa wit« 
ness are all indications of this, 

I hold, therefore, that there has been na 
intermeddling withtheestateby theresponds 
entandthat hewas not in any way precluded 
from renouncing the executorship, 

1n Brojalal Banerjee v. Sreejukta Sharajus 


‘bala Debi (5) it was held that an executor 


having once renounced the executorship 
cannot thereafter apply for Probate the rea 


‘traction of such renunciation being pree 


cluded under the provisions of the Pros 
bate and Administration Act. It was also 
held that the English practice of allowing 
retraction of renouncement by an executor 
need not be followed in India and further 
that renunciation by & person who has ine 
termeddled with the estate of the deceased 
is not invalid in law. This authority 
practically covers all the legal points ine 
volved in the case and I feel no hesiz 
tation in following it, I find that there 
had been an effective renunciation by 
the respondent of his executorship in thig 
ease and consequently he was precluded 
from applying for grant of the Probate, 
in'view of the above findings it is nof 
really necessBry to decide whether the re- 
Bpondent was by virtue of his conduct an 
undesirable person to be appointed an 
executor but Ido not think that any casehag 


(9) 84 Ind, Cas, 164; 510.745; A, T, R, 1024. Cal, 


$10 .. . 

been made out for refusal of the application 
on that ground and the observations made 
inThoppai Venkataramier v. Govindaraya- 
lier (4) apply to this part of the appellant's 
contention. 
. The result-is that I accept this appeal 
and setting aside the order of the District 
Judge dismiss the application of Lachhmi 
Narain Gadodia for grant of Probate of the 
Will of the deceased Radha Kishen to him. 
I leave the parties to bear their own costs 
throughout, 


35 a Appeal allowed. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE OxDEx No, 118 
oF 1927. 

February 1, 1928. 
Present:—Mr. Justice B. B. Ghose, 
and Mr. Justice Cammiade, 
DWIJENDRA MOHAN SHAHA 
_ AND OTHERS— Dzos Ba- HoLDERS— APPRLLANTS 
versus 
LALIT MOHAN SHAHA AND OTBERB 
—JopaungNT-DgsTO:8— RESPONDENTS, 


dniki ð Matat, o, ; 
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torial jurisdiction over the case and it i8 
not said that any of the parties was a 
minor unrepresented by a guardian ad litem 
or alunatic without a committee. The 
learned Judge has clearly misapprehended 
the Full Bench case which he recites in 
his judgment reported as Gora Chand 
Haldar v. Profulla Kumar Roy (1). There 
is was clearly laid down that the Execut- . 
ing Court can only refuse to execute a 
decree which was a nullity as passed with- 
out jurisdiction either territorial or pecu- 
niary or with reference to the persons 
bafore it. Otherwise itis quite clear that 
an Executing Court cannot refuse to execute 
‘any decree. lt has no jurisdiction to ques- 
tion the legality or correctness of the decree 
which is sought for execution. i 

The judgment and order of the Addi- 
tional District Judge must, therefore, be 
get aside and that of the Subordinate Judge 
restored with costs in this Court as well a8 
in the lower Appellate Court. The first 
Court will proceed to execute the decree 
a:cording to law. 

We assess the hearing fee at five gold 
mohurs. 
Appeal allowed, 


A. Nu Ae 
(1) 89 Ind, Oas. 085; 20 O. W, N. 048; 42 O, LJ, 1 
A. 1, R. 1925 Cal, 907; 53 C, 166 (F, BJ, 


Execution of decree—Hxecuting Court's power to ` 


‘question legality of decree. 
4 An Tao abing Court can only refuse to execute 
a decree which is a 





nullity.as passed without juris- ` 


diction either territorially or pecuniarily or with . 


reference tothe persons before it, Ithas no juris- 
“diction to question the legality or correctness of the 
"decree which is sought for execution. _ 
Gora Chand Haldar v. Prafulla Kumar Roy (1), ex- 
- plained, 1 
ae against an order ofthe Additional 
-District Judge, Dacca, dated the 10th of 
January, 1927, reversing that of the Sub- 
ordinate Judge, Fourth Court, Dacca, dated 
the 3rd of June, 1926. 
. Mr. D. N. Chakravarty and Babu 
Jatindra Nath Sanyal, for tbe Appellants. 
Dr, Sarat Chandra Basak and Babu 
Suresh Chandra Talukdar, for the Respond- 


ents. ] 
JUDGMENT.—This appeal must be 
allowed. The Additional District Judge on 


‘appeal has held that the decree was incap- 
“able of execution as it was a nullity hav- 
ing been passed without jurisdiction. There 
‘he was clearly wrong. The decree may be 
erroneous in the opinion of the learned 
` Judge, but, that cannot make it a decree 
-without jurisdiction and a nullity as the 
Court had pecuniary jurisdiction and terris 


LAHORE HIGH COURT. 
Cıvıı Rererenoe No. 9 or 1928. 
May 18, 1928. 

Present :—Mr. Justice Dalip Singh. 
Musammat OHINTI—PraiNTIEEF 
versus 
NATHU AND oruEs8—DEFENDANTS. 
Punjab Tenancy Act (XVI of 1887), ss. 76, 77—Suit 
- for declaration of validity of sale of right to realise 
rent—Civil Court, jurisdiction of —Civil Court's duty 

to proceed with case. 

Under the Punjab Tenancy Act the question of 
urisdiction is often an extremely complicated and 
difficult one. It is better for the Civil Courts in 
matters of doubt, unless the parties insist, to pro 
ceed with the case to give a decree, asa decrea 
so given, if subsequently held by High Court to hava 
been given by a Oourt without jurisdiction, can ba 
registered as & decree of the corresponding Court on 
the Revenue Side. [p. 511, col. 2.] , 

A suit for a declaration that a sale of right to 
realise rent by one person to another isor is not 
validis not excepted from the cognizance of Civi] 
Oourts, [ibid.] x 

Oase referred by the District Judge, 
Jullundur, with his No. 81«J of 8th February, 
1928. : 


HOI. 0.1928 - 
- ORDER,—These two connected Suits 
Nos. 883 and 888 of 1927 (Civil Reference 
Nos. 9 aud 11 ‘of 1928) have been referred 
by the learned Subordinate Judge through 
. the learned District Judge, Jullundur, to 
this Court for decision whether the Civil 
or the Revenue Courts should take cogniz- 
ance of them. 
. - The facts are that Musammat Chinti 

brought a suit for recovery of Rs. 146-2 on 
account of rent of l/3rd share of land 
measuring 29 kanals 17 marlas as well as 
three other cases of a similar nature. She 
claims to have got a sale-deed from D warka 
Das on the 22nd December, 1926, of his 
1/8rd share in this land together with his 
right to recover tha rent of his share due 
by the various defendants, One defendant 
Atra pleaded that the land in respect of the 
rent whereof the suit had been brought had 
been sold to him and his brothers thirteen 
years ago, that Dwarka Das obtained an et 
parte decree in respect of 1/3rd share of 
the land (it is not stated against whom) 
but that he did not obtain formal posses- 
sion thereof and that the said D warka Das 
had no right to realise rent from the defend- 
ants because the relationship of land- 
lord and tenant did not subsist, Upon this 
the Assistant Collector, f'irst Grade, heldthat 
the question inthe. case was whether the 
sale-deed in respect ofthe realization of 
rent was valid and that the evidence, oral 
end documentary, produced by the plainte 
iff did not show that Dwarka Das, vendor, 
had arightto realize rent for the harvest 


Án question from the defendants or that. 


‘the said sale-deed was valid. He, there- 
fore, thought that the plaintiff, in the first 


place, should bring a civil suit and prove ` 


the sale-deed relating to the realization of 
the rent to be valid and thereafter she could 
bring cases in the Revenue Courts. All the 
four suits were consequently stayed and 
-G0nsigned to the record room until the above 
point was disposed of, as the causes of ac. 
tion and the facts of all the fourcases were 
held to be the same. 
granted one month's time for filing a civil 
suit, The plaintiff, accordingly, brought 


two civil suits for a declaration to the effect ` 


that the sale-deed about the realization of 

. rent executed by Dwarka Das in favour of 
the plaintiff is valid. and that the plaintiff 
van realize the rent, ` 


The learned Subordinate Judge has re- 


ferred the case on the ground that the 
question involved is whether the relation: 
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ship of landlord and tenant subsists between 
the parties or not and, therefore, he was 
doubtful] whether the question set forth 
above was triable by the Civil Court. He 
does not slate what sections of the Punjab 
Tenancy Act have caused any doubt in his 
mind and I would point out that in cases 
under the Punjab Tenartcy Act the question 
of jurisdiction is often and extremely com- 
plicated and difficult one. It is better for 
the Oourtin matters of doubt, unless the 
parties insist, to proceed with the case, to 
give a decree, es a decree so given, if sub- 
sequently held by this Court to have been 
given by a Court without jurisdiction, can 
be registered as a decree of the correspond- 
ing Court on the Revenue Side. However, 
in the present case I feilto see that any 
particular section of the Punjab Tenancy 
Act bars this suit because the question 
is whether the sale of a right to realize 
rent by one person to another is valid or 
not. This has nothing to do with s, 77 of 
the Tenancy Act. Once itis found by the 
Court ornot found, as the csse may be, 
that the relationship of landlordand tenant 
subsists between the parties, a suit for reni 
would, no doubt, fall under s. 77 (3) (m), 
but that isa matter which will not arisa 
inthe present case. I, therefore, hold that 
the present suit is triable by the Civil 
Oourt which will proceed to try it accorda 
ingly. 

R, e Order accordingly. 
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MADRAS HiGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 88 or 
1927. 

January 11, 1998, 

Present :—Justice Sir Kumaraswami 
Sastriar, KT., and Mr. Justice Devadoss, 

: LINGAMA NAIDU-APPELLANT 


versus 
Taz OFFICIAL RECEIVER, MADURA 
"m RESPONDENT. 
ivil Procedure Code (Act V o 1908), 0. XX. 

Tr A hes ling of, ery A e act 
year, whether barréd—Judgment-debt 
petition, whether bound by order, PA ss 

A judgment-debtor who has not been made a party 
te eun proreodinge odes O, XXI, r. 58, civil 

rocedure Code, is not bound by th 
therein. [p. 512 col. 2.) poe ree, made 

Order XXI, r. 63, Civil Procedure Code, has rio 
application to cases where a claim has not been, 
disposed of on the merita or rejected ag being tog 


. 512 
late. Allother modes of disposal are treated as 
modes of disposal which do not entail onthe party 
on whom an adverse order is made the duty of ling 
a suit to set it aside. [p. 413, col.2.] 

Accordingly, where a claimant applies to withdraw 
the claim petition, and it is dismissed, a suit filed 
more than a year from the date of the order is not 


barred under O, XXI, r. 63, Civil Procedure Code. [p. 
512, col, 2.] 


È 3 TENG na -v, Ranganayakamma (5), distingu- 
, ished. 


Appeal agains! an order of the District 
Court, Madura, dated the 10th November, 
1926, in Civil Miscellaneous Appeal No. 118 
of 1026, preferred against that of the Court 
of the First Additional Subordinate Judge, 
Madura, in I. A. No. 473 of 1925, in I. P. 
No. 580f 1923, on the file of the District 
Court, Madura. 

Mr, A. Srirangachari, for the Appellant. 

Mr. K. 9. Desikan, for the Respondent. 

JUDGMENT.—This is an appeal 
against the order.of the District Judge 
confirming the judgment of the Subordi- 
hate Judge setting aside analienation in 
.favour of the appellant. The District 
Judge did not go into the merits but con- 

.fined himself to the question whether the 
-non-filing .of a regular suit by the appel- 
‘lant prevented him from establishing his 
_bitle to the property asagainst the Official 

Receiver. 

The facts are shortly these. The appel- 
lant. claims under a sale-deed dated the 7th 
February, 1923. In execution of a decree 
against . his vendor the property was attach- 
ed, A claim petition was put in by the 
appellant. When objection was taken up, 
the appellant applied to withdraw the 
claim petition sayingthat he would filea 
tegular suit. The District Munsif without 
going into the merits of the claim on this 
application to withdraw dismissed the 
. claim petition on the 9th July, 1928. The 
attachment was an attachment before 
judgment, , About à months after this with- 
drawal the defendant filed an application 
in insolvency on the 4th October, 1923. So 
far asit appears on the record, no decree 
seems to have been obtained, at any rate no 
steps were taken in execution to sell the 
property already attached. The appellant 
did not filea suit. The Official Receiver 
put in a petition to set aside the sale'as 
` fraudulent. The Subordinate Judgeon the 
merits held thatthe sale was fraudulent 
and collusive andalsoheld thata suit not 
having been filed within one year the 
. gale was invalid owing to the adverse order 
' en the claim, The District Judge,as wa 
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said before, did not go into the question 
on the merits but agreed with the Subordi- 
nate Judge as regards the eflect of the 
order withdrawing the claim. It isad- 
mitted before us that in theclaim proceed- 
ings the defendant in the suit was not a 
party and itis clear that he was not bound 
by any orders passed on the claim petition. 
We may referto Vadalingam Pillai v. Veera- 
thal (1) where it was held by Beshagiri 
Ayyarand Bakewell, JJ., that a judgment 
debtor who has not been made a party to 
the claim proceedings willnot be bound 
by the order. We may also refer to the 
observations of the learned Judges in 
Kumara Goundan v. Thevaraya Reddi (2)— 
if the defendantis not bound by the order 
it is difficult to see how the Official Receiv- 
er in the insolvency of the defendant can 
be bound by any such order or can take 
advantage ofthat order in order to defeat 
the sale. executed by the defendant on the 
ground thatthe suit was not filed within 
one year, Bo faras the order on the claim 
petition is concerned, as we said “before 
there was no adjudication and the petition 
was not dismissed because it was filed toa 
late, In the present case it does not appear 
that the petition was disposed of in any 
of the ways mentioned in O. XXI, r. 58 of 
the Oode of Civil Procedure which provides 
that a Oourt shall either proceed to inves 
tigate the claim or dismiss it on the ground 
that it was filed too late and not investi« 
gate the question raised. Rule 63 provides 
that where a claim or objection is prefera 
red the party against whom an order is 
made may institutea suit to establish the 
right which he claims to the property in 
dispute, but subject to the result of such 
suit the order shall be conclusive, It is 
argued for the appellant that this section 
does not apply and a personis not bound 
to institute asuit unless the claim has 
been investigated or unless it has been dise 
missed as too late as provided for in r. 58 
and any other mode of disposal notcn the 
merits, aB for example, a withdrawal by a 
claimant would not attract the provisions of 
r. 63. In Gade Lakshiminarasamma v. Navua 
gotla Pydanna (3) Coutts Trotter, O. Jy 
and Ramesam, J., were of opinion that 
where a claim petition under O. XXI, r, 
63 was simply withdrawn end tbe order of 

(1) 54 Ind. Cas, 580; 37 M. L, J, 547; 20 M. LY, 


513; (1920) M, W., N, 77, 
(2) 87 Ind. Cas. 635; 48 M, L, J, 616; (1925) M. W. N, 
406; A. I. R, 1925 Mad, 1113. 


. . (3) 80 Ind, Cas, 223; A. I, R. 1028 Mad, 265, 
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the Oourt was “Not pressed. Dismissed.’ Rule 
63 did not apply and the claimant was 
not bound to file a suit within one year. 
In Ayya Pattar v. Attupurath Manakkal 
A4) it washeld by Abdur Rahim and Spen- 
cer, JJ., that where a defendant files a 
claim petition simply praying that hisob- 
jection may be recorded and not asking 
‘for an investigation it is not obligatory 
upon him to file a suit within one year to 
set aside the attachment. The learned 
Judges after referring to the Full Bench 
decision in Venkataratnam v. Ranganaya- 
kamma (5) whereit was held that r. 63 ap- 
plied even tocases where there was no in- 
vestigation but the claim was rejected as 
‘bding too late observed: "In the present 
‘case, the defendants in their petition did 
not ask for their claim or allegations to 
be investigated at all. Though they set 
‘out their objections in an affidavit filed 
along with the petition, the only thing they 
asked for in the petition by way of prayer 
was that the objections might be recorded, 
and the Court passed an order to the effect 
that theobjections were recorded, . * 
OH " d Batit would be 
going toofarto say that the rule applies 
-to a case where a person, while putting 
in a petition setting out his objections, 
does not ask the Gourt to investigate 
his claim but expressly prays that 
his objections might be recorded. Whe- 
ther the Executing Court was justified 
in merely recording his objections, it 
is unnecessary to consider, But it could 
not be said that there was any order 
against the petitioner, because’ the 
petitioner did not ask for any order and 
_the Court did not profess to pass any order 
^on the merits of the petition." These ob- 
servations will apply to a case like the 
present where the party instead of merely 
“asking the objectionsto be recorded puts 
in a petition but subsequently asks that 
the Oourt should not adjudicate on the 


_ matter but merely allow him to withdraw 


it andthe Court permits this. In Abdul 
Kadir Sahib v. Somasundaram Chettiar (8), 
a claim petition put in was dismissed on 
the ground that the sale had taken place 
end that the Munsif had no power to pass 


any order. A suit was not filed within one 
R 52 Ind. Cas. 938; (1919) M, W. N, 805, 
5) 48 Ind. Cas. 270; 41 M. 985; 24 N. L. T. 197; 
S E W. N, 599; 8 L. W. 292. 35 M. L. J, 335 


F. B.). 
A (6) 70 Ind. Cas, 648; 45 M, 827; 16 L. W, 485; 43 M, 
is J, 497,1 M, D. T, 431; Ai T, Ra 1923 Mad, 76, 
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year to set aside the order and the question 
arose as to the effect of that order. It was held 
that O. XXI, r. 63 had no application to 
such a case. Schwabe, C. J., was inclined 
to‘treat the Full Bench decision in Venkata- 
ratnam v. Ranganayakamma (5) as being 
confined tothe facts of that partieular case 
and to cases where a'elaim was dismissed 
as too late, the Munsif acting on the power 
conferred on him under r. 58. Thelearned 
Ohief Justice agreed with the view taken 
by Spencer, J. The result of the authorities 
seems tous to be that r. 63 has no appli- 
cation to cases where a claim has not been 
disposed of on the merits or rejected as 
being too late. All other modes of disposal 
are treated as modes of disposal which do 
not entail on the party on whom an adversé 
order is made the duty of filing a suit to 
set itaside, In other words, r. 63 does not 
apply to such methods of disposal and the 
Fall Bench decision in Venkataratnam v. 
Ranganayakamma (5) should be confined to 
cases where the disposal has been either on 
investigation or refusal to investigate on 
the ground that the claim is filed too late. 
Having regard to some observations in some 
of these decisions, it may be that the decis 
sions in Venkataratnamy. Ranganayakamme 
(5) may have to be re-considered but it is 


-unnecessary to express any opinion on the 
correctness of the decision. 


Another ground taken is that as the ate 
tachment has fallen through owing to the 
insolvency there was no necessity to file 
any suit and reference has been made te 
Gollampalli Subbayya v. Sankara Venkatas 
ratnam (7) where it was held that when a 
claim petition was dismissed but the ate» 
tachment was withdrawn the claimant ia 
not bound to Ale a suit to set aside the 
order as there is no attachment and there 
is nothing whichneeds to be get aside. Wa 
are of opinion that the District Judge was 
wrong in holding that the Official Receiver 
was entitled to plead the non-filing of & 


.Buit within one year aB & barto the plaints 


iff’s right, Wereverse the decree of the Diss 
trict Judge and remand the appeal for dis« 
posal before him on the other question as to 
whether sale-deed is valid and binding on 
"him on the merits. The costs of the appeal 
and inthe lower Appellate Oourt will abide 
and follow the result. The appellant will 
be entitled to refund ofthe Oourt-fee paid, 
Y. N. Y, Decree reversed, 


S n Ind. (Cas, 633; (1017) M, W, N, 851; 22 M, Ly 
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PATNA HIGH COURT. 
LETTERS Patent APrEsL No. 14 or 1927. 
March 26, 1928, 

Present :—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Ross. 
AJAB LAL MUNDER AND oTHERS—- 
APPELLANTS 


versus 
NARESH MOHAN THAKUR ANT OTHERS— 


, RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), ss. 69, 70— 
Absence of final order—Landlord, whether entitled to 
ignore proceedings and sue iim Civil Court—Proper 
course—Duty of parties to object to nazir's report 
before Collector—Objection in Civil Court, whether 
maintainable—N otice under s. 70, nature of. 

The fact that no final order has been made under 
B. 70, cl. (4) of the Bengal Tenancy Act does not 
in itself entitle the landlord, where proceedings have 
"been taken under s, 6y, to sue for rent ignoring the 
proceedings which have been taken, [p. 515, col. 1] 

Whilst proceedings are pending under ss.69 and 
70 of the Bengal "l'enancy Act, it would be a com- 
plete answer to any suit brought by the landlord 
for rent to plead that the matter was the subject of 
adjudication by the Collector. lf the proceedings 
before the Collector have ended and no final order 
has been passed, then the proper course for ihe pieint- 
ifis isto apply to the Colicctor to pass a final order 
which would enable them to receive their share of 
the produce from the persons in whose custody it 
has been deposited. Until the plaintifs can show 
that they have attempted and iailed to get their 
share, they cannot invoke the assistance of the Civil 
Court, and the Court has no power to ignore the 
„Whole proceedings and try the case afresh ase rent 
guit, |p, 610, col. 2.) 

i eure Prasad Mahajan v. Karu Singh (1), distingua 
shed, 

Bhuneshwart kuer v. Sukhdeo Singh (2) and Ray 
Binode Bihari Bose v. Tokhi Singh (8;, relied upon, 

The only notice required under s, 10 of the Bengal 
Tenancy Act is that prescribed by sub-s, (2) and 
When notice has been issued under sub-s. (2) both 
parties must be presumed to be aware of the pro- 
ceedings and itis the duty ofany party having any 
objection to the action of the officer who has made 
the division or appraisement to go without undue 
delay to the Collector. |p, 516, col, 2; p. 517, col. 1,] 

‘Lhe question of the accuracy ofthe nazir's report 
in such proceedings is a matter which can be 
questioned by objection taken before the Collector 
and if the parties, or either of them, after due 
notice of the proceedings do not raise any objections 
to the report atthe proper time, they are not entitled 
todo soin a subsequent suit for rent, [p. 517, col, 


Letters Patent Appeal froma judgment 
62 Mr. Justice Allanson, dated the 19th May, 
1927, upholding that of the District Judge, 
Bhagalpur, dated the 7th May,19z4,affirming 
that of the Munsif, Banka, dated the 29th 
August, 1923. n 

Mr. $8. N. Ray, for the Appellants, 

Mr, S. N. Palit, for the Respondents. 

JjUDGMENT, 

Miller, C, d.—This is an appeal under 


AJAR LAL MUNDER v. NARisA MOHAN THAKUR, 


1101. O, 1528 

the Letters Patent by the fizst party de- 
fendantsin the suit from a decision of 
Allanson, J., dated the 19th May, 1927, 
affirming a decree of the District Judge of 


Bhagalpur whichin turn upheld the deci- 
sion of the Munsif of Banka. 


The plaintiff, as trustee of the estate of 
the late Babu Pran Mohan Thekur, is pro- 
prietor of a 4 annas share in Mauza Mirja- 
pur Chandravran. The appellants are 
his tenants holdirg 50 bighas of land 
under him in the mauza. The suit was 
instituted to recover bhaoli rent and 
damages for the year 1327 Fasli and nagdt 
rent and interest for subsequent years the 
rentbavirg been commuted from the year 
1328 Fasli. In this appealweare concerned 
only with tke  bhaoli rent for the year 
1327 Fasli. Thesecend party defendants 
are the plaintifs’ cc-sharer landlords who 
by arrangement make separate collection 
fiom the tenants. They have not entered 
appearance and we aie not concerned with 
them in this appeal, 


The defence made by the appellants in 
their written statement is that paddy crop 
only is grown on the lend andthat for the 
year 1327 they applied to the Sub-Divisional 
Officer under 8, 69 of the Bengal Tenancy 
Act to make division of thecrop and that 
under the orders ofthe Revenue Court the 
nazir got tke crop reaped and threshed 
snd the share of the landlords, who did 
not appear in the proceedings was deposits 
ed inthe custody of Dhirnath Jha and 
Boglidha residents of Barauna and they, 
the appellants, areno longer liable. The 
plaintifis amongst other points raised by 
them at the trial questioned the regularity 
of the proceedings unders. 69 of the Bengal 
Tenancy Act Gontending that the notice 
required by s.70(2) before making a divi« 
sion of the cop was not served upon 
them, that they were given noopportunity 
of being heard by the Collector before 
passing.ofrdeis on receipt of the nagir's 
report unders. 70 (4) and that no final 
order was in fact paesed by the Collector. 


It was found as a fact by the District 
Judge in first appeal that notice was duly 
served upon the plaintiffs as required by 
s. 70(2) and that the plaintiffs’ share of tne 
produce as found by the nazir was madé@ 
over tothe custody of the two persons 
named; but he held upon the authority 
of Suraj Prasad Mahajam vs Kary 
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Singh (1) that fhe order passedi by the 
Collector on receipt of the nazir's report was 
a bad order and.could be ignored by & 
Civil Court, as it had no finality. He further 
upheld the trial Court's finding that the 
appraisement papers filed by the plaintiffs 
should be preferred to the mazir's report 
especially rs the crops had not been kept 
under continuous custody, and allowed a 
sum of Rs. 272-9 9 together with Rs. 34-15-3 
da nages at 124 per cent. for the produce 
reat of 1327 Fasli passing a rent-decree 
for that amount. The decree was affirmed 


by Allanson, J., on second appeal to this. 


Qourt. 
In the case of Suraj Prasad Mahajin v. 


Karu Singh (L) it was found that theamin 
deputed to make the division in that case 
acied without jurisdiction in selling the 
crop, but apart from this the Qourt 
held that the order by the Collector stating 
that the proceeding of the sale of the land- 
lord's share not having been accepted the 
balance after deducting the amin’s costs 
had been deposited in the treasury and 
the cage disposed of was nota final order 
as it did not direct payment of the amount 
to any one, and asitlacked finality was 
not such an. order as was contemplated by 
5. 70 (5) of the Bengal Tenancy Act. Theres 
fore, it was held that the order being bad 
and not enforceable as adecree,the suit for 
rent was not barred. Inthe resultthe appeal 
was remanded to enable a decision to be 
come to as tothe amount due to the lands 
lords, 

‘With great respect to the learned Judges 
who decided that case,I cannot take the 
game view as to the scope and purport of 
ss, 69 and 70 of the Bengal ‘Tenancy Act, 
In my opinion thefact that no final order 
has been made does not initself entitle the 
landlord where proceedings have been 
taken under s. 89 to sue for rent ignoring 
the proseedings which have been taken, 
I consider that the intention of the Act 
was that where the circumstances mentione 
ed ins. 69(1) ol. (a) or (b) arise, then, upon 
the application of either party interested, 
the Collector may take the matter into his 
own handsand maka an appraisement or 
division of tha crop through such officer 
ashe thinks fit, Uader s 7U (2) before 
guch appraisement or division is made 
notice must be served on each of the parties 
informing them ofthe time and place at 


n BL Ind, Cas, 703; 4 P, L, dy 235; (1819) Pat, 
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which the appraisement or division will be 
made. lf either party fails to attead, as 
in the present case, the officer app vinted 
may proceed ex parte under s. 59 (3). The 
offiser, after making his appraisemant or 
division, must submit his report of the 
proceediags to the Collector who under 
sub-s. (4) shall consider tife report and after 
giving the parties an opportunity of being 
heard, and after making such enquiry, ii 
any,88 he may think necessary, shall pass 
such orders as he thinks just’ Then 
under sub-s. (5) subject to his power to refer 
questions in dispute toa Oivil Court for 
decision his orders shall be final and on 
application toa O:vil Court may be enforced 
83 a decree. ; 

I apprehend that whilst proceedings are 
pending under these sections it would be 
a complete answer to any suit brought by 
the landlord for rent to plead that the 
matter was the subject of adjudication by 
the Collector, It is urged, however, that 
the proceedings before the Collector have 
ended and no finalorder has been passed. 
lfthatis so,then itseems to me that the 
proper course is for the plaintiffs to apply 
to the Collector to pass a tinal order which 
would enablethem to receive their share of 
the produce from the persons in whose 
custody it has been deposited. No such 
application has been made and, in my 
epinion, until it is made, or until the 
plaintiffs can show that they have attempted 
and failed to get their share, they cannot 
invoke the assistance of this Oourt, and 
the Court has no power to ignore tha 
whole proceedings and try the cage afresh 
as a rentsuit, There is no default on the 
part of the defendants. I consider, howa 
ever, that the order passed by the Oollector 
had the effect of affirming the action taken 
by the nazirand decidingthat the crop 
had bsen properly divided between the 
parties Ib only remained for the plaintiffs 
to apply tothe Oollector for an order for 
delivery tothem of their share from the 
persons with whom it had baen deposited, 
even if they were not entitled to do B6 
without such order. There was nothing, so 
far gs loan see, to prevent them from 
taking this course. lf,on the other hand, 
they were dissatisüed with the nazira ree 
porb they should have applied to the 
Qollector to be given an opportunity of 
being heard. Tis also they did not do, 
This suit is not brought to set aside the 
prosezdings taban before the Collector: is 
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- is à suit forrent, and before it can succeed, 
it must be shown that the defendants are 
in default. They plead that they have 
discharged their liability by obtaining a 
division of the crop underthe procedure 
laid down in ag. 69 and 70 of the Bengal 
Tenancy Act, The plaintiffs’ share has 
been set apart and there is nothing more 
to.be done by the defendants to enable 
the plaintiffs to get possession of it. The 
defendants are, in my opinion, no longer 
liable. They were entitled to their share 
whichthey took andit is not shown that 
they have interfered with the share awarded 
to the landlord nor are they any longer 
concerned with it. The matter rests be- 
tween the plaintiffs and the Oollector. If 
the case of Suraj Prasad Mahajan v. Karu 
Sangh-(1) stood alone no doubt we should 
be’ bound to follow it, but more recent: 
eases inthis Ceurt have taken a different 
view. In Bhuneshwari Kuer v. Sukhdeo 
Singh (2) decided by Jwala Prasad and 
Kulwant Sahay, JJ., it was laid down that 
where thereis a simple division of the 
crops held under the batai system,as here, 
each party isentitled to- receive from the 
Collector who takes possession of the crops 
hisshare therein. The party taking his 
share from the Collector will not be liable 
to the opposite party for that party's 
share. Ifaparty does not choose to take 
his share it will remainin deposit with 
the Collector. The judgment then points 
out that the only order the Oollector can 
pass in such a case is to order the deposit 
of the share to the credit. of the party 
entitled. In the present case the maeir's 
report which the Oollector accepted shows 
that the landlord’s share was deposited 
with third parties as the landlords were not 
present to take it. The liability of the 
tenants was thenatan end, They cannot 
be sued for the landlords’ share, In the. 
case of Ray Binode Bihari Bose v. Tokhi. 
Singh (8) the Collector passed orders to the. 
effect that the khasra was fair and should. 
be accepted and the landlord’s shares,if not 
accepted, might besold and deposited in. 
the treasury and by a subsequent order- 
he-reeorded that the sale-proceeds had 
been deposited and the case disposed of, 
My learned brother, with whose decision 
Das, J., agreed, in thatcaseheld that such 


Q) 85 Ind, Cas, 566; 6 P, TT. 419; A. R. 1925. 
Pat, P 
^) T8 Ind, Cas, 405; (1024) Pat,21l; A.I, R, 1011 
Pat, 604, 
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orders were final and entitled the landlord: 
to withdraw the money and dismissed his 
Suit claiming rent. If and inso far as 
there is any conflict between the decision 
in Suraj Prasad Mahajan v. Karu Singh (1) 
and the two later cases above referred to, 
in myopinion the later cases should pre- 
vail. 

The learned Judge of this Court before 
whom the case came on second appeal felt. 
himself bound by Suraj Prasad Mahojam's- 
case (1) and being of opinion that no final 
order bas been passed affirmed the decision 
of the District Judge. In my opinion, it 
can make no difference whether the orders 
of the Collecter are, in form, such as can 
be enforceable asa decree. It cannot reas 
sonably be disputed that the intention of 
the order was to direct that the landlords 
were entitled to that part of the crop which 
had been set apart and deposited, on their 
account. It might have been a better 
course for the Collector to have directed 
that their share, if not accepted, should 
besold and the proceeds paid into the 
treasury. Had any application been made 
by the plaintiffs to get possession of their 
share no obstacle would have been pleced 
in their way. Had a further order of the 
Collecter been necessary for this purpose 
it was forthem to approach the Collector, 
Thefact that they did not do so and that 
they made no attempt toobtain possession 
of their share, which was all they were 
entitled to, gives them no right to proceed 
against the defendants who arein no way 
in default, and, in my opinion, this action 
cannot be maintained, i 


A further point wesraised which went 
to thevalidity of the proceedings before 
the Collector. It was said that they bad 
no opportunity of raising objections to the 
moezir's report before the Collector under 
s, 70 (4). Thesub section dees not require 
that notice shall be served cn the parties 
toappear end take objections. The cnly 
notice required under the section is that 
prescribed in the eub-s. (2) whichwes duly 
served, 


Allenson, J., whose decision is now under 
appeal considered this questicn and I agree - 
with him when heseys when notice has. 
been issued under rubs. (2) oth 
parties must te presumed to be awaré 
of the proceedings end it is the duty . 
of any party having apy objection to 
the action of the officer who haa made thg , 
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division or. appraisement to go without ua- 
due delay to the Collector, 

It was further argued that as it was 
found by the trial Oourt, and affirmed in 
the lower Appellate Court, that the pro- 
Geedings on the spot in ‘connection with the 
erop were very: unsatisfactory and that the 
plaintiff's takhmina papers and evidence 
were preferable to the naeir's report as to 
the quantity of the crop we are bound by 
this finding. The question of the accuracy. 
of the nazir's report was a matter which 
could be questioned by objection taken 
bsfore the Collector and, if the parties, or 
either of them, after due notice of the pro» 
cesdings did not raise any objections to 
the report at the proper time, I consider 
that they are not entitled to do so by a 
suit of this nature, The proper tribunal to 
consider such objections was the Revenue 
Court. 

In my opinion this appeal should be 
allowed. The judgment and decree afürm- 
' iag those of the lower Courts will be set 

aside and the suit dismissed inso far as 
itclaims rent for the year 1397 Fasli. The 
appellants are entitled to the costs of their 
. appeal here and in each of the lower 

Appellate Courts. The plaintiffs are entitled 
to the costs of the suitin the trial Court in 
proportion to their success, 

“Ross, J.—I agres. 


B. K. P, Appeal allowed. 


LAHORE HIGH COURT. 
SECOND OIVvIL ArPmar No. 2744 or 1927. 
March 13, 1928, 

Present :—Mr. Justice Bhide. 
GURDIT SINGH anp ANOTHER—])EFANDANTS 
—APPELLANTS 
versus 
HARI SINGH anp OTHERS—PLAINTIFES . 
— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 32, 190-~ 
Injunction for removal of encroachment from, publie 
property—Limiiation. 

A suit for a mandatory: injunction directing the 
defendants to remove an encroachment alleged to 


for purposes of limitation b Art. 120 i 
of Sch. I of the Limitation Aot. M 
i am Muhammad v. Abdul Satar (1), distingu- 
ished. 

Achar Singh v. Badhawa Singh (2), Lal Singh v. 
Hire Singh (Bund Nur Muhammad 4 d Shankar 
Gn e : Yi Gaurd Shankar 
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Second appeal from a decree ot the Addis: 
tional District Judge, Hoshiarpur, -dated 
the 18th July, 1927, affirming that- of “the 
Subordinate Judge, fourth Olass, Hoshiars 
pur, dated the 20th December,1926. ^. 

Messrs. M. Puri and S.L. Puri, for the 
Appellants. ; 

Menard Shamair Chand and Qabul Chand, 
for the Respondents. . 

JUDGMENT.—This was a suit fora 
mandatory injunction directing defendants 
to remove an encroachment alleged to have 
been made by them on a pubiic roadin a 
village abadi by erecting tharas thereon, 
The defendants resisted the suit, pleading 
inter alia limitation and absence of specific 
damage. The trial Court found the issues 
in favour of the plaintiffs and decreed the 
suit, and the decision was affirmed on appeal 
by the learned District Judge. Defendants 
have filed asecond appeal l 

The only two points argued in appeal 
were that the suit was not maintainable as 
there was no allegation in the plaint 
about special damage and that the suit was 
time-barred. As regards the first point, it 
appears that there was an allegation of 
special damage in the amended pleint 
inasmuch asthe plaintiffs alleged that the 
passage encroached upon was the only way 
to their houses and they were put to special 
inconvenience. The matter was put in issue 
(issue No. 2) and decided in favour of the 
plaintifs and this finding of fact cannot be 
challenged. As regards limitation, the 

Courts below have applied Art. 120 of 
the Indian Limitation Act, but it is contend- 


.ed on behalf of the appellants that the 
` proper Article applicable was Art. 32 of that 


Act. Reliance has been placed inthis respect 
on Ghulan Muhammad v. Abdul Satar (I) 
This ruling, no doubt, appears to bein 
favour ofthe appellants. Oa behalf of the 
respondents it is urged that this ruling 
doss not lay down correct law. . The 
present case is, however, distinguishable 
inso far as the encroachment is on & 
public road and not on the ‘property’ of 
any particular person or persons. If any 
member of the public having a right of 
way were to be held to be entitled to 
sue in such a case within two years 
of the eneroachment coming to his know- 
ledge, limitation will practically be reduc- 
ed to a nullity. There areseveral authori- 
ties in which in the case of suits for 
(1) 89 Ind. Gas, 405; A, I B. 1925 Lah, 053; 1 Lab, 
"Qas, $90, 
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injunction of this type, Article 120 kas 
been held to be applicable, see, e. g, 
Achar Singh v. Badhawa Singh (2), Lal 
Singh v. Hira Singh (3), Nur Muhammad 
v. Gouri Shankar (4). Following these 
muthorities, I hold that Art. 120 was 
properly applied to the present suit. 

I dismiss the appeal with costa. 

R. L. Appeal dismissed. 


(2) 15 Ind, Cas. 285; 124 P. R, 1912; 132 D. 
1912; 2 P. L, R. 1913. potes 
(3) 60 Ind, Cas. 20; 3 U.P. L, R. (Lah) 9; 3 Lah, 


L. J. 128. 
(4) 56 Ind, Cas. 1003; 2 U. P, L. R. (Lah) 116; 2 
L. J. 403. (Lah) 116; 2 Lah, 


MADRAS HIGH COURT. 
APPBAL AGAINST APPELLATA OxbER No. 37 oF 
1927. 

February 1, 1828. 
Present:—Mr. Justice Ramecam and 
Mr. Justice Devadoss. 
VETTAKKE KAKKATTU MANAKKAL 
PARAMESWARAN NAMBUDIRI 
AND ANCTHER—APPELLANTS 

S VETEUS 
SESHAN PATTAR AND oTHELS— 
"A RESPONDENTS. 

Limitation Act (IX of 1908), s. 15, Sch. I, Art. 182 
(5)—Decree against two judgment-debtors—A djudica- 
tion of one as insolvent, whether operates as stay of 
execution of entire decree, effect of, on execution 
against other judgment-debtor. 

Where an order staying execution of a decree is 
expressly limited only to one judgment-debtor and 
permits execution against the other judgment-debtor 
the period during which the stay order had effect 
cannot be excluded under s. 15 of the Limitation 
Actas regards execution against the latter in com- 
“puting the period of limitation, when they are joint 
judgment-debtors. [p. 520, col. 1.] 

j Chinna Vellayan v. Muthayya Chetty (3), dissented 
rom. 

Where one of two judgment-debtors is adjudicated 
an insolvent, the adjudication cannot have the effect 
of preventing time for execution of the decree from 
running against the other judgment-debtor under 
s. 15, Limitation Act. [p. 520, col. 2.] . 

were.—Whether under the Provincial Insolvency 
Act III of 1907, an order adjudicating a person as 
an insolvent did not operate as an order staying 
execution of the decree against him. [p.619, col. 


2.] 

Appeal against the appellate order of 
the District Court, South Malabar at Cali- 
cut, dated the 30th November, 1926, in A. S. 
No. 17 of 1926, preferred against that 
of the Courtof the Subordinate Judge, 
Ottapalam, dated the 13th November, 1925, 
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and passed in E. P. No, 277 of 1925, in O. 8. 
No. 476 of 1913, on the file of the Court of 
the District Munsif, Palghat. PANE: 

The Advocate-General, Messrs. P. 5. 
Navayanaswami Aiyar and P, S Rama- 
chandra Aiyar, for the Appellants. 

Massrs. B. Sitarama Rao and N. R. Sasha 
Aiyar, for the Respondents. 

JUDGMENT.—The facte of this case 
may be stated as follows: In 0, S. No. 476 
of l913,on the file of the District Mun- 
sif's Court of Palghat, the lat respondent 
obtained a decree agaiost one Narayanan 
Akkitheriped who was the karnavan of 
the Kakkat Mana (a Nambudri family), 
The decree was dated 16th March, 1914. 
By M, P. No. 1068 of 1914, the decree-hold- 
er applied ta; arrest the defendant. He 
was arrested on 27th July, 1914, but was 
let off sometime after, to take insolvency 
proceedings, on furnishing security. The 
judgment-debtor then filed I. P. No. 11 of 
1914. He was then adjudicated an insol- 
vent on 3lst August, 1914. In 1816, tha 
junior members of the defendant's family 
filed a suitimpleading the Official Receiver 
for a declaration that the property in the 
hands of the said Narayanan belonged to 
the family that the debt was his personal 
debt and that the family was not liable for 
it. That suit was filed on 18th December, 
1916, in the Subordinate J udge's Court of 
Calicut. It was afterwards transferred to 
the District Court of South Malabar which 
gave the declarations sought by the plaint- 
iff, one of them being * that the said prc- 
perties are not liable for the debts describ- 
ed in the above said Insolvency Petition 
No. 11 of 1914, as they were not contracted 
for tarwad necessity." This decree was 
dated 2nd May, 1919. Meanwhile in Febru- 
ary, 1919, the insolvent died. There was 
an appeal to the High Court (Appeal No. 
353 of 1919). The High Court confirmed 
the decree of the Judge subject to one 
modification, namely,one of the declara- ' 
tions granted, that is the one quoted above, 
was deleted. The decree ofthe High Court 
was dated 7th December, 1920. On 2lst 
August, 1922, a petition was filed for bring- 
ing his legal representative on record for 
purposes of execution. This was ordered 
without notice on 9th February, 1923, by 
E.P. No.58 of 1923. The decree-holder 
applied to execute the decree against the 
family! represented by ihe legalrepresen- 
tatives. The objections now .taken were 
then also taken but were notdecided. The 
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present petition, E.P. No. 272 of 1923, was 
filed onthe 6th April, 1925. The defend- 
Bats representatives raised the objection 
that the application is either incompetent 
or at any rate is barred by limitation. The 
Subordinate Judge, and on appeal the Dis- 
trict Judge, overruled the defendant's ob- 
jections. Hence this second appeal, 

We may start with the position that the 
decree in O. S. No. 476 of 1913, was obtain- 
ed against Narayanan in two capacities, (1) 
personally, and (2) as managerof the fami- 
ly. It was asit there were two defendants 
in the case, the lst defendant being Nara- 
yanan himself and the 2ad defendant being 
the Kakkat Mana represented by its Mana- 
ger Narayanan. The family was a judg- 
ment-debtor and the deoree was executable 
against the family. But the family was 
not directly on the record; it was on record 
as represented by Narayanan. When Nara- 
yanan died in February, 1919, other per- 
sons had to be brought on record to repre- 
sent the family. They were so brought in 
August, 1922. But except that there was 
a change in the person representing the 
family the family was a judgment-debtor 
throughout. If the execution petition of 
1933, B. P. No. 58 of 1923, was in time, the 
present petition which was filed within three 
years from it is also in time. Mr. B. Sita- 
rama Rao, the learned Vakil, who appeared 
for the respondents and who argued the 
case with his usual fairness and consider- 
able ingenuity contended that the petition 
of 1923 was not barred. He contended (1) 
that the insolvency proceedings operated 
as an order staying execution of the origin- 
al decree in the suit of 1913, within the 
meaning of s. 15 of the Limitation Act; and 
(2) that though the stay order may be as 

.regards one judgment-debtor only, still for 
the purposes ofs. 15 of the Limitation Act, 
the period from the debt of the Insolvency 
Petition in August, 1914, up to the death 
of the insolvent in February, 1919, should 
be. excluded from computation not only 
against theinsolvent but as against the 
family also. He also contended that the 
psriod between 2nd May, 1919, the date of 
the District Judge's decree in the suit of 
1916. and 7th December, 1920, the date of 
the High Court's decree, sbould be exclud- 
ed because during that period the Dis- 
trict Judge's decree prevented his taking 
' out execution. If these periods are exelud- 
ed from computation the application of 
August, 1922, was intime, being within 
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three years from the date of ihe first 
exscution patition of 27th July, 1914. 

Oa the first point the learned Advocate- 
General who appeared for the appellants 
contended that an order, adjudicating a 
person as an insolvent does not operate as 
an order staying execution of the deoree 
against him ; and he relied on Ramaswami 
Pillai v, Govindaswami Naicker (1) a case 
under the Provincial Insolvency Act III of 
1407, followed in Sidhraj Bhojraj v. Alli 
Haji (2) a case under the Presidency Towna 
Insolvency Act III of 1909. He contended 
that an order to operate as a stay order 
must be an order completely and not pars 
tially stopping execution of the decree, and, 
as the decree may be executed with the 
leave of the Court even after insolvencr, 
he contended that the insolvency proceed« 
ings did not operate as a stay order with- 
in the meaning of 8.15. It may be ob- 
served that under Act V of 1920, in- 
solvency proceedings can operate only as 8 
partial stay, for unless the insolvent is pro- 
tected by a special order they do not oper« 
ate as staying execution regarding tha 
person, but under the Act of 1907, they did 
operate to stop execution against person 
and property except that with the leave of 
the Oourt, execution may proceed. Mr, 
Bitarama Rao contended that the two deci« 
sions above mentioned are wrongly decided, 
and he relied upon a number of decisions 
to show that a partial stay order may be 
governed by s.15 of the Limitation Act. 
We think itis unnecessary to discuss this 
question any further, because we think the 
second contention of the respondent must 
fail and the appeal must be allowed. 

The second contention of Mr. Sitarama 
Rao is that, where, a stay order ia expressly 
limited onlyto one judgment-debtor and 
permits execution againstother judgment- 
debtora, still the period during which the 
stay order had effect must be excluded 
-under s. 15 of the Limitation Act even ag 
regards execution against other judgment- 
debtors in computing the period of limita- 
tion, when they are joint judgment-debt- 
ors. In the present case there is no doubt 

“that Narayanan and his Mana are joint 
judgment-debtors. He, therefore, contends 
that though the insolvency proeeedings 
did not stop execution against the family, 

(1) 49 Ind. Oas.625; 12 M. 319; 36 M. L. J. 104; 25 

M. L. T. 247; (1919) M. W. N. 698. 


(2) 67 Ind. Cas. 757; 47 B. 244; 24 Bom. L, R. 509; 
A. I. R. 1923 Bom. 33, 
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and he might have taken out execution 
during all the time from March, 1914, up 
to August, 1922, without any obstacle :etill 
for the purpose of computation the period 
from August, 1914, to February, 1919, must. 
be excluded. For this position he relies on 
the decision in Chinna Vellayan v. Muthay- 
ya Chetty (3) In that case. the facts 
Bre that a decree was passed against 
several judgment-debtors. The first appli- 
cation was dated 16th August, 1910. 
As against the Ist defendant execu- 
tion of the decree was suspended between 
23rd August, 1910, and 10th September, 
1910. There was another application for 
execution on 30th August, 1913, and a third 
application on 26th February, 1916. The 
question in that case was whether the last 
application was barred. The Subordinate 
Judge held that it was in time so far as the 
Ist defendant was concerned but, so far as 
the other judgment-debtors were concern- 
ed, it was barred, There was an appeal to 
the High Court. The respondents were 
not represented before the High Court—a 
fact noticed by the learned Judge who 
decided the case with this remark: 
“Tt is unfortunate that in this case we 
have not the advantage of hearing any argu- 
ment on behalf of the respondent.” 
The learned Judges held that the period 
between 23rd August, and 10th September, 
1910, should be deducted not only as against 
the lst defendant but also as against other 
judgment-debtors. Prima facie this looks 
somewhat anomalous. The Limitation Law 
is primarily alaw for the prevention of 
laches, and it looks somewhat anomalous 
to say that while execution can be taken 
out against a person throughout a certain 
period; a part of that period should be ex- 
eluded from computation simply because 
there is à stay order in respect of another 
person to which s. 15 of the Limitation 
‘Act applies and which should, therefore, be 
excluded from computation, certainly so far 
as that other person is concerned, This 
result is arrived at by thelearned Judges 
by reliance on Art. 182, Expl. 1 which 
says that in the case of joint debtors an 
application for execution against onemay be 
regarded as an application for execution 
against all. If the explanation direotly 
applies to the case then there is no question 


B) 01 Ind, Cas, 801; 13 Za Wi 59; 20 M, Za, 67, 
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that the case is correctly decided ; but the 
explanation does not apply to the case be- 
fore us nor could it apply to the facts of 
Chinna Vellayan v. Muthayya Chetty (3). 
In that case the application of 80th August, 
1913, wasobviously barred against other 
judgment-debtors because it was more than 
three years from the first application dated. 
16th August, l910—unless the period be- 
tween 28rd August, and 10th September, 
can be excluded even as against other 
judgment-debtors. For thepurpose of such 
exclusion the explanationto Art. 182 cane 
not help because that explanation does not 
enable one to exclude a certain period from 
computation. It only enables an applica- 
tion against one judgment- debtor to operate 
against others also. It has nothing to do 
with computation, But the learned Judges. 
seem tohave relied on the explanation to 
Art. 182 asif itwas an explanation also. 
to s. 15 and to have extracted a general 
principle underlying the Limitation Act 
that if & period is to be exeluded from 
computationzas against one judgment-debt- 
or, it! should be excluded from computa- 
tion as regards the other joint judgment- 
debtors also, as if such underlying princi- 
ple was involved in the explanation. In 
the first place, the reasoning involved 
transposes the explanation to Art. 182 into 
a general section of the Limitation Act. 
and certainly into an explanation to s. 15— 
a process which is notpermissible. Second-: 
ly, itis very clear that there is no such 
general principle in the Limitation Aot: 
that ifa certain period isto be excluded. 
as regards one judgment-debtor it should 
be excluded as regards other joint judg- 
ment-debtors also. Section 21 of the Act 
Shows that where a fresh starting period 
of limitation has to be used for one judg- 
ment-debtor under ss. 19 and 20 the benefit 
of these provisions cannot be used against 
other judgment-debtors even though they 
are joint judgment-debtors, unless acknow-: 
ledgment or payment is made on behalf of 
al by a person duly authorized for the 
purpose. Mr.Sitarama Rao next invoked 
the analogy of s. 48 of the Civil Procedure 
Here again the analogy fails. him for 
it has been held by a Bench of three Judges 
in Abdul Khadir v. Ahammad Shaiwa Ravu- 
thar (4) that for the purpose of s.48 of the 
Civil Procedure Code while the period 
during which the decree-holder was pre- 


(4) 80 Ind, Ons, 423; 38 M, 419, 
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vented from executing the decree by the 
fraud ofone judgment-debtor should not 
count against the decree-holder sofar as that, 
jadgment-debtor is concerned, the benefit 
of the section cannot be extended as against 
other judgment debtors who were not guilty 
of such fraud, The learned Judges relied 


on Subramanya Chettiar v. Alagappa Chet-. 


tiar (5) as an authority for their con- 
clusion ; but the decision in Subramanya 
Chettiar v. Alagappa Chettiar (5) wassimp- 
ly a decision on Expl. 1 to Art. 179 corres- 
ponding to the present Art. 182. That 
ease was certainly correctly decided. We 
have no doubt that ifthe facts are such 
that the explanation to Art. 182 directly 
applies to them, then limitation even 
against other judgment-debtors is saved. 
But in Vellayan Chetty v. Muthayya Chetty 
(3) the question was not whether an applica- 
fion against one should be regarded as an 
application against all, for which position 
only the.decision in Subramanya Chettiar 
v. Alagappa Chettiar (5) is an authority 
but whether the period which should be 
excluded from computation because there 
was astay order against one judgment- 
debtor should be excluded from computa- 
tion as against the other judgment-debtors 
even if there is no stay order against them. 
The decision in Subramanya Chettiar v. 
Alagappa Chettiar (3)isno authority for such 
exclusion from computation and we do not 


thinkit wascorrectly invokedasauthority by . 


the learned Judges who decided Vellayan 
Chetty v. Muthayya Chetty (3), for their con- 
elusion. -We think that in that case the 
application of 30th August, 1913, was bar- 
red as against the other judgment-debtors 
and, therefore, the application of 26th Febru- 
ary, 1916, also was barred. The case 
stands alone in the reports and has never 
been followed. We think it is incorrectly 
decided. Itis easy to give examples of the 
very anomalous and startling results 
to which it would lead if the position 
in thatcase wereaccepted. The case where 
only one defendant appeals and others do 
not appeal and the deeresis not executed 
for several years against the non-appealing 
defendants but can afterwards be executed 
by reason ofthe appellate decree is only 
an apparent exception to our view, for that 
ease is governed by Art. 182, cl. 
(2) of the third column the appellate 
decree being the real decree that is 


'(8) 30 M. 808; 2 M, La T, 189; 
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executed for the purpose of limitation, 
But apart from such a case which is special» 
ly provided for in the Act, all cases whera 
the decree can be executed against one 
defendant but cannot be executed against 
another defendant have different conse- 
quences for each set of judgment-debtora. 
We, therefore, think with great deference ta 
the learned Judges that the case in Vel. 
layan v. Muthayya Chetty (3) was incor- 
rectly decided and ifso, the application 
of the decree-holder in this case of Febru- 
ary, 1923, (E. P. No. 58 of 1923), was bar- 
red by limitation and, therefore, the pre- 
sent application is also barred by limita- 
tion. = 

We allow the appeal and dismiss the ap- 
plication with costs throughout. 

This decision doesnot preclude the peti- 
tioner from taking such steps ashe is entitl- 
ed to in insolvency. 


V. N. V. A ppeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DzOREE No. 693 
~- oF 1925. 
February 8, 1928. 

Present:—Justice Sir Arthur Herbert 
- Cuming, Kr.,and Mr. Justice Mukerji. 
AMBIOA CHARAN KUNDU AND OTHERS— 

DEFENDANTS—APPELLANTS 


versus 
KUMUD MOHAN OHAUDHURY 

AND OTHERS—PLAINTIFF3— [I ESPONDENTR, 

Evidence Act (I of 1872), ss. 11, 18,82 (2),(3), 88, 
ló?—Recitals of boundaries in sale certificates and 
other documents relating to adjoining land, admis- 
sibility of. . 

Recitals of boundaries ina sale certificate relating 
to adjoining lands cannot be admitted in evidence to 
prove the facts recited therein as to the lands 
lying on the boundaries either under s. 32 (2) or 
s. 35 of the Evidence Act. [p. 528, col. 1.] 

A sale-certificate is not a ‘public or other official 
book or register or record. [4bid.] 

Satis Chunder Mukhopadhya v. Mohendro Lal (1), 
Harakumar De v. Jogendra Krishna Ray (2), Gunjra 
Kuat v. Albakh Pande (3) and Tripurana Seethapati 
Rao Dorav. Rokkam Venkanna Dora (4), referred 


to. 

Recitals of boundaries in documents evidencing 
transactions relating to adjacent lands cannot be 
admitted in evidence for the purpose of proving the 
truth of the facts recited therein either under ss. 11, 
13, 32(3) or s. 157 of the Evidence Act. [p, 524, 
el, 2) 
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Brojendra Kishore Roy v. Mohim Chandra Bhatta- 
charji (9) and Pramatha Nath v. Krishna Chandra 
(13), followed, 

Ningawa v. Bharmappa (12), not followed. 

Section ll ofthe Evidence Act is controlled by 
B. 32 of the Act when the evidence consists of state- 
ments of persons who are dead. [p. 523, col. 2.] 

Section 157 of the Evidence Act cannot be invoked 
to letin statements made by third persons as evi- 
dence for the purpose of corroboration of a witness 
examined ina case. Tp. 524, col, 2.] 

Ketabuddin v. Nafar Chandra Pattok (10), come 
mented upon. 


Appeal against a decree of the District 
Judge, Bankura, dated the 2nd of February, 
1925, reversing that of the Munsif, Third 
Court, Bishunpur, dated the 25th of January, 


Surendra Nath Guha and 
Dwijendra Krishna Dutt, for the Appel- 
lanta. 

Mr. Sarat Chandra Boseand Babu Naren- 
dra Krishna Bose, for the Respondents. 

JUDGMENT. 

Mukerji, J.—This appealhas arisen 
out of a surt for establishment of plaintiffs’ 
mishkar right to and for possession of 
41 bighas of land which is described in 
Schedule Ka to the plaint. The plaintiffs' 
case was that the land in suit was their 
ancestral nishkar, that they and predeces- 
sors possessed the samefor more than 100 
yearsin nishkar right as wellas right by 
adverse possession, that they and their pre- 
decessora had paid road-cess and submitted 
yoad-cess returns to the Bankura Collector- 
ate till 1905, when the Collector directed 
them topay the cesses to the zemindars, 
but the latter refused to take the cesses 
only and insisted on the plaintifis taking a 
jamai settlement and that ‘the plaintiffs 
refused todoso. The defendants resisted 
the claim by alleging that they had been 
holding the lands from the time of their 
father for a period of over. 25 years as 
tenants under the said zemindars and on 
payment of rent to them. < p 

The trial Court dismissed the suit, but 
the lower Appellate Court on ‘appeal by the 
plaintiff reversed that decision and decreed 
the suit. Thedefendants have preferred 
this appeal. ` . 

The District Judge found that the decu- 
mentson which the defendant relied in 
order toshow their tenancy right to the 
land either did not relate toit or were not 
reliable, having been created for the pur- 
poses of the case, and that the entry in the 
Record of Rights was of little value, its pre- 
gumptive value having been rebutted by 
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the plaintiffs! evidence. He found, on the 
cther hand, on a consideration of the cess 
ehallans and certain other documents ade: 
duced in evidence on behalf of the plaintiffs 
to which it is not necessary to refer speci- 
fically, that the plaintiffs father held some 
land in nishkar right in the mougah. He 
found, however, that in support of the 
plaintiffs’ title by nishkar rightin respect 
of the two plots of which the land Schedule 
Ka consists, there was no documentary evi« 
dence in respect of plot No. 1, and the only 
documentary evidence that there was as 
regards plot No. 2 were a pale certificate 
(Ex. 9) and two kubalas (Exs. 6 and 7) re- 
lating toadjoining lands. He found also 
that the oral evidence of possession of the 
land of Schedule Ka that was adduced on 
the side of the plaintiffs was immensely 
superior to that adduced onthé side of the 
defendants. On the oral evidence coupled 
with the said documents Exs. 6,7 and 9, he 
held that the defendants’ evidence of 
possession as to plot No. l was not to be 
accepted. By this process of reasoning he 
came to the conclusion that the plaintiffs 
had succeeded in proving possession of both 
the plots without payment of rent and 
from this he inferred that the plaintiffs had 
a nishkar right to both the plots and 
gave the plaintiffs a decree declaring their 
nishkar right and for recovery of posees- 
sion. 


The appellants contend that the documents 
Exs. 6,7 and9 are not admissible in evi- 
dence, and that the findings of the District 
Judge are vitiated as being based on them. 
It may be mentioned here that the land- 
lords not being parties to the suita declara- 
tion of nishkar rightis of very little use 
to the plaintiff and if the finding of the 
Judge on the question of adverse poseession 
could be held as not having been affected 
by the said documents to which the appel- 
lants have taken exception the decree of 
the Judge could have been upheld to the 
extent of declaring the plaintiffs’ title 
without a determination of its precise 

. character and of giving him khas possession. 
But as itis, the fiadings on the question 
of nishkar right as well as on the question 
of adverse possession, as already indicated, 
rest, partly atany rate, onthe said docu- 
ments and it, therefore, becomes necessary 
to consider the question of their admissibil- 
ity. 

Exhibit 9 is a sale certificate in respect 
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bf an adjoining land. Init plot No. lof 
Schedule Ka is said to lie on the boundary 
ofthe lands to which it relates and the 
said plot is desaribed as plaintiffs’ nishkar, 
The Munsif whosesigoature the document 
bears maybe andhas rightly been pre- 
sumed to be dead. The learned Judge is 
of opinion that the dozument is admissible 
under s. 32 cl (2 and alsog. 35 of the 
Evidence Aet. He held that under Q. XXI, 
r, 68, Civil Procedure Code, a duty is cast 
upon the Court to specify as fairly and 
accurately as possible the property to be 
Bold in the sale-proclamation andas the 
description of the property as given in the 
sale-certificate isa copy of that contained 
in the  sale-proelamation, the entry of 
boundaries isto be regarded as having 
been made by the Munsif in the ordinary 
course of business and in the discharge 
of his official duty and the said entry, 
therefore, comes under s. 32 cl. (2) of the 
Evidence Act. He held also that the entry 
in the sale-certificate is an entry made 
in a public record by a public servant 
in the ‘discharge of his duty and, therefore, 
comes unders. 35 of the Evidence Act as 
well. The learned Judge, in my opinion, 
has entirely misunderstood the meaning 
of both these sections. Under s. 32, cl. (2) 
applying that part ofthe clause which is 
relevant the statement must be one made 
bya person in the ordinary course of 
business, or, if it is an entry, it must be an 
entry made by & person in books kept in 
the ordinary course of business or in the dis- 
charge of his professional duty. Here 
there is no question of an entry in any 
book nor is the statementin the sale-pro- 
clamation or in the  sale-certifieate as 
regards the boundarias of the land covered 
by them in any sense a statement of the 
Munsif. It is only a statement of the 
parties, unless there is a variance between 
the parties on thepoint, in which case it may 
be taken as an entry embodying a decision 


which may come under some other sections , 


of the Evidence Act; but there is nothing to 
indicate in the present case that the Munsif 
was ever called upon to decide as what was 
the real boundary,andso the statement 
does not amounttoa decision. Equally 
inapplicable is 8.35. A sale certificate is 
not ‘a public’or other official book, 
gister or record’ and is much the same as 
‘a certificate of guardianship which has 
. been held not to answer, the description 
. [Satis Chunder Mukhopadhya v. Mohendro 
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Lal (1), Hara Kumar De v. Jogendra Krish- 
na Ray (2) and Gunjra Kuar v. Albakh 
Pande(3)) Recitals even in a judg men 
not inter partes, of a relevant fact ia not 
admissible under s. 35 [Tripurana Seetha- 
pati Rao Dora v, Rokkam.Venkanna Dora 


4)]. 

Me regards the kabafas, Exe, 6 and. 7, the 
learned Judge is of opinion that the recitals 
of boundaries therein are admissible under 
g.32,cl, (3) of the Evidence Act, the ex- 
ecutants thereof being dead. Before us 
their admissibility is sought to bejustified 
also under ss. 11,13 and 157 of the Evi- 
dence Act. It will be necessary, therefore, 
to deal with all the four sections referred 
to above. 

Section llis very widely worded but 
the illustrations, as has been often pointed 
out, do not go beyond cases familiar to 
the English Law of Evidence and it has 
been always held thatan extensive mean- 
ing was not in the mind of the Legislatura 
od West, J. in R. v. Parbhudas (5), Queen- 

mpress v. Varjiram (6) and per Mookerjee, 
J.,in Emperor v, Panchu Das (7)], As a 
general rule, this section is controlled by 
8.32 where the evidence consists of state- 
ments of persons who are dead: and the test 
whether such statement is relevant, under 
this section though not relevant under s. 32 
is this: it is admissible under s. 11 whenit 
isaltogether immaterial whether what was 
said was true or false but highly material 
that it was said [Sethma v. Mirza Mahomed 
Shirazi (8). Judged by this test the state- 
ment is inadmissible under s. ll, and 
though there are some cases of this Court 
which decided to the contrarythe more 
recent decisions are not in favour of that 
contrary view. As regardss. 13 both my learn- 
ed brother and myselfhave in our judg- 
ments in the case of Brojendra Kishore Roy 
v. Mohim Chandra Bhattacharjt (9) express- 


(1) 17 O. 849; 8 Ind. Dec. (x. s.) 1110. 
(2) 7l Ind. Cas. 336; 38 O. L.J. 186; A.I. R. 1924 


Oal. 526. 
(8) 18 A. 478; A. W. N. (1896) 158; 8 Ind. Dec. (N. 6.) 


35. 

Wi 66 Ind. Cas. 280; 45 M. 332; 15 L. W. 316; 30 M. 
*L. T. 160; (1922) M. W. N. 147; 42 M. L. J. 324; A.I 

R. 1922 Mad. 71 (F. B.J). 

5) 11 B. H. C. R. 90. 

(8) 16 B. 414 at p. 430; 8 Ind. Dec. (N. s.) 755. 

(7) 58 Ind. Cas 929; 47 C. 671 at p. 697: 24 0. W, 
N. 501; 31 C. L. J. 402; 21 Cr. L, J. 819 (F. B.). 

(3) 9 Bom. L. R. 1017. 

(9) 99 Ind, Cas. 189; 31 Q. W.N. 83; A. I. 
Oal 1. $ é 
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ed our views-ag to the precise scope of that 
peotion. That view has singe been endorsed 
by other learned Judges of this Court and 
in that view recitals of boundaries in docu- 
ments evidencing transactions relating to, 
adjoining lands * cannot possibly be ad- 
mitted uuderthat section, As has been 
pointed out in a later decision of this 

Court in the case of Ketabuddin v. Nafar 

Chandra Pattok (10) such recitals are not 

admissible either under s. 1l or under 

8, 13. . . 

As regards the admissibility of thege 
recitals under s. 32 cl. (3) there is a clear 
conflict of opinion so faras this Court is con- 
cerned as has been pointed out in the case 
last cited above. It will serve no useful 
purpose to discuss at length the long line 
of cases in which it has been held that such 
recitals are admissible, but I can not help 
pointing out that the judgment of Oouch, 
O.J., in Rajah Leelanund Singh v. Lakh- 

utee Thakoorain (11) upon which the Bom- 
bay High Court purported to. rely in ear- 
liest case ofthat Gourt, viz., the case of 
Ningawa v. Bharmappa (12) which decided 
in favour of the admissibility of these re- 
citals on the ground that they are against 

: the proprietary or pecuniary interest of 
the maker thereof, was not a case of recitals 
of boundaries of any adjoining land but it 
was the case of a statement contained in a 
sannad relating to the land itself. The 
principle that was laid down in that case 
Was that if asa whole it is against the 
jnterest of proprietary right ofits author, 
such parts of it as are in his favour can- 
not be rejected. With all respect to the 
learned Judges who decided the case of 
Ningawav. Bharmappa (12) I find it ex- 
íremely difficult to extend the principle of 
Rajah Leelanund Singh v. Lakhputee T ha- 
koorain (11) to the case of recitals of bound- 
aries unless with the aid of the principle 
in the leading caseofHigham v. Ridgway (13) 
and I am extremely doubtful if the Legisla- 
iure at-all intended to incorporate Higham 
v. Ridgway (13) in its entirety in s. 32 of the 
Yvidence Act. I am inclined totake the view 
that Higham v. Ridgway (13) was taken by 


the Indian Legislature only as illustrative of. 


what is meant by the expression “ordinary 
course of business” as used inel. (2) of that 


section. These cases form the foundation - 


(10) 99 Ind. Cas. 907; 44 C, L. J. 582 at p. 885; A. 
j. R. 1927 E 2 
1D 22 W. R. 231. 
A. u 23 B. 63; 12 Ind, Dec, (n. 5.) 42. 
13) 2 Sm; Ty O, 916 
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of the line of oases which aréin favour of 
admissibility of such recitals. In view of 
the opinion that I hold it would probably 
have been necessary for us to makea Re- 
ference toa Full Bench but there is one 
clear decision at least of this Court to the 
contrary, and I think I am freeto follow 
itas I agree entirely with what has been 
said in it; —I mean the case of Pramatha 
Nath v, Krishna Chandra (14). T hold accords. 
ingly that the recitals are not admissible 
under s, 32 cl. (3). 

As regards s. 157 I fail to understand 
how that section ean be invoked to let 
in statements made by somebody else as 
evidence for the purpose of corroboration 
ofa witness examined in the case and if 
the case of Ketabuddin v. Nafar Chandra 
Pattok (10) meant to lay down that it can 
be so invoked Ihave no hesitation in re- 
spectfully dissenting from it. ; 

I am of opinion,therefore, that the recitala 
contained in Exs. 6 and 7 were wrongly ad- 
mitted in evidence. 

The result is that the appeal will be 
allowed and the case will be sent back to 
the lower Appellate Court to re-hear and 
dispose of the appeal to that Court after 
excluding the documents Exs. 6, 7 and 9, 

Costs of this appeal will abide the 
result, 

Cuming, J.—I agree. 

A.N A, ppeal allowed. 

(14) 84 Ind. Cas, 420; 28 O. W. N. 1092; A. T. R. 1924 
Cal. 1067. 


NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 

Civit Revision No. 399 or 1927. 
April 4. 1928. 
Present:—Mr. Findlay, J. C. 

R. S. KHOLKUTE AND orTBEs6S— 
DzosEE-HOLDERB8— À PPLICANTS 
versus 
TUKARAM KUNBI AND orgERs—Nox- 

APPLICANTS. 

Civil Procedure Code (Act V of 1908), s. 78, O. X XI, 
rr. 11, 68 (2)—Rateable distribution—Decree not trans- 
ferred—Right to rateable distribution. ; 

An application for rateable distribution of assets 
cannot be rejected merely because the applicant had 
not obtained a transfer of his decree to the distributing 

; Court at the time of making the application. [p. 525, 


col. 2.] 
'' Chhotalal v. Nabibhai (3), Clark v. Alexander (4), 
‘Har Bhagat Das Marwari vi dnandaram’ Merwari, 
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(5), Narasimhachariar v. Krishnamachariar (6) and 
toma Chetty v. Vyapuri Pandaram (7), fol- 
‘lowed. 


Application for revision of an order of 
the First Sub Judge, First Olass, Nagpur, 
‘dated the 12th September, 1927, in Ex. C. Suit 
No. 7 of 1925, dated the 8th February, 1926. 


* Mr. R. W. Fuley, for the Applicants. 
Messra. V. R. Dhoke and A. V. Wazalwar, 
for the Non Applicant. 


; SUBGMENT.—The facts of tbis case 
are sufficiently clear from the lower Court's 
‘order aud need not be repeated here, The 
present applicants were decree-holders 
against the third non-applicant Baldeopuri 
in Suit No. 7 of 1925. The latter's malik 
makbuza fieldshad been attached and were 
Bold on the 7th March, 1927, and the proceeds 
some Rs. 5,700 were all paid into Court on 
16th March, 1927. Meanwhile, the non-appli- 
cant No. 1, Tukaram, applied for rate- 
able distribution in the lower Court on 
25th February, 1927, under s. 73, read with 
O. XXI,r. 11, Civil Procedure Code. In 
the case of Tukaram's decree, execution 
application had been made on 21st August, 
1926, but it was dismissed in November 
of the same year. A second application 
followed on the 17th January, 1927, and 
the fields were attached, but the second 
application was dismissed on the 26th of 

ebruary, 1927. The actual certificate was, 
‘however, not received until the 26th of 
April inthe same year, andthe question 
‘which remains for consideration is whether 
rateable distribution was properly allowed 
by the. lower Court, although the decree 
had not been transferred at the timeof the 
pplication to this Court. 


A view favourable to the present appli- 
cant has been taken by the Bombay High 
Court in Nimbaji Tulsiram v. Vadia 
Venkati (1) and in Dattatraya v. Rahimtulla 
Nurmahomed Khoja (2). The view taken 
in Nimbaji Tulsiram v. Vadia Venkati (1) 
was, however, overruled by a Full Bench 
of the Bombay High Court in Chhotalal 
v. Nabibhai (3) and it may be said, there- 
fore, that there is now a uniformity of 
agreement between the various High Courts 
on the point involved so far as the first 
non-applieant is concerned: cf. Clark v, 
Alexander (4), Har Bhagat Das Marwari v, 


(1) 16 B. 683; 8 Ind, Dec. (x, s.) 938. 
2) 18 B, 456; 9 Ind. Dec. (N. s.) 813. 

` (8) 29 B. 528; 7 Bom. L, R, 507 (F. B.) 
(9) 21 Ov 200; 10 Ind, Dee, (x, s.) 766, 
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Anandaram Marwari (5), Narasimhachariar 
v. Krishnamachariar(6) and Arimuthu Chet- 
ty v. Vyapuri Pandaram (7). The point 
involved has again and again been con- 
Sidered iu these and other similar cases 
and I see not the slightest ground for 
once more re-opening this matter. I may 
point out that there'is no express pro- 
vision of law that there should be an 
actual transfer of the decree to the Court 
granting rateable distribution. In this 
connection I may also refer to the provision 
contained in sub-s. (2) of s. 63 of the 
Civil Procedure Code. So faras the first 
non-applicant Tukaram is concerned, there- 
fore, [ am of opinion that the order of 
the lower Court was a correct one. 


In the case of the second non-applicant 
Jagannath, the actual facts are not, in 
reality, disputed. The Court of the Sub- 
ordinate Judge, Second Class, Katol, had 
been closed for afew weeks from the end 
of January, 1927, untilthe beginning of 
March of thatyear. During this closure 
the non-applicant No. 2 applied to the 
Court below stating that, as the Katol 
Court was closed, he could not obtain g 
transfer certificate but he claimed rateable 
distribution. His application was treated 
as one for execution and he was accords 
ingly eventually allowed to share in rates 
able distribution. Thecertificate, however, 
was not received from the Katol Court 
until the 3lst of March, 1927, and the cons 
tention urged on behalf of the present 
applicant is that there was no sufficiently 
formal application giving the particulars 
required by O. XXI, r. 11, Civil Procedure 
Code. Ihave been referred to the decision 
in Dwarkadas v. Ghasiram (8) as well as 
to the decision of Baker, J. O., dated 24th 
February, 1925, in Ali Muhammad v, 
Muhammad Noor (9), in favour of the pros 
position that here there had been no auffis 
cient compliance with the requirements 
laid down in O. XXT, r. 11, Civil Procedure 
Code, In view of the exceptional cireum« 
stances of the present case, it is difficult 
to see what more this non applicant could 
have done in view of the fact that the 
Katol Court was temporarily closed. The 
ease is one in short, in which the present 

(5) 2 0. W. N. 128, 

(6) 23 Ind. Cas. 909; 26 M. L. J, 406; 1 L. W. 403, 

(1) 8 Ind. Cas. 852; 35 M. 588; (1911) 1M. W, N, 4 
9 M. L. T. 121; 21 M. L. J. 505. 

(8) 64 Ind, Oas, 53; 17 N. L. R. 143. 
5 87 Ind, Cas. 1029, A, I. R, 1928 Nag, 382, 
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applicant is attempting to obtain his per- 
sonal advantages by relying on an ultra 
technical interpretation of the law appli- 
eable: cf. Maharashtraya Jnan Kosh Man- 
dal v. Bujjulal (10), and L do not think that 
there is any substance in the applicant’s 
present position. The non applicant No. 2 
had, in the peculiar circumstances of the 
present case, done everything he could 
but was unable, at the moment, to obtain 
the transfer certificate, and his application 
to the Court of the first Subordinate Judge, 
First Class, Nagpur, stated the fact as 
to his being unable to obtain this certi- 
fieate owing to the temporary clesure of 
the Katol Court and declared his inten- 
tion of applying for rateable distribution. 
When this application is read with the 
transfer certificate subsequently received 
ail the requirements of the law seem to 
me to have been duly complied with and 
Iam of opinion that, in the circumstances, 
the Jower Court was correct in granting 
rateable distribution. 

These findings govern the application 
which is dismissed. The applicants must 
bear the non-applicants’ costs, Costs in 
the lower Court as already ordered, 1 fix 
Rs 20 ab Pleader's fees, costs accordingly 
io be allowed separately to non-applicants 
Nos, (1) and (2) in this Court. 

ALN. As Applitation dismissed. 

(10) 71 nd, Cab: 486) 19 N. LR, 20; ALR, 1928 
Nag. 182; 6 N. L, Jı 100, 
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PATNA HIGH COURT. 
ArpbBAL Fsom APPELLATE DEOREs No. 1578 
or 1925. 

i March 17, 1928. 
Present: —Bir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Ross, 
MURAT SINGH AND O1H£Rs— 
APPELLANTS 
versus 
PHEKU SINGH 4ND OTHE&S— 
RESPONDENTS. g 
Transjer nf Property Act (IV of 1882), s. 100— 
Charge conditional upon dispossession from. property 
usufructuarily mortgaged, nature of—Bona fide pur- 
chaser for value without notice, position. of—Defence 
to be specifically alleged and proved. | 
Where a certain property was given in usufrue- 
tuary mortgage under a deed which contained 
the following clause: "In the case of the aforesaid 
greditor being disporsesecd of the holding iu any 
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way, in that case he shall realise his dues from my 
one anna share in Mauzas D and G ”: 

Held, that the effect of the deed was to create a 
usufructuary mortgage and also a charge on the 
property of the mortgagor for the principal sum 
Which could be enforced if the creditor was dis- 
possessed of the lands. [p. 527, col. 1.] 

A present charge on existing property, though 
it could only be enforced on the happening of 
a contingency, falls within the definition of a ‘charge’ in 
s. 100 of the Transfer of Property Act. [ibid.] 

Madho Misser v. Sidh Binaik Upadhya (1) and 
Harjas Rai v. Naurang (2), distinguished. 

Nund Lal v. Dharamdeo Singh (3) and Imbichi v, 
Achampat Anukaya Haji (4), followed. 

‘he defence of purchase without notice is one 
which ought to be specilically alleged as well aa 
proved by those who rely upon it. |p. 528, col. 1.] 

Altorney-General v. Biphosphated Guano Co. (9) 
and Wilkes v. Spooner (10), followed, 

Quare.—Whether a charge is available against a 
Pond a purchaser for value without notice ? |p. 527, 
col. 2. 

Kishen Lal v. Ganga Ram (5), Royeuddi Sheik v, 
Kali Nath Mookerjee 6), Akshoy Kumar Banerjee v, 
Corporation of Calcutta’ (7) and Maina v, Bachchi (8), 
referred to, 

Appealfrom a decision of the Subordi- 
nate Judge, Airab, dated the 8th June, 
19:5, reversing that of the Munsif, Buxar, 
dated the 2nd February, 1924. 

Messrs. P. Dayaland D. N. Varma, for the 
Appellants. 

Messrs, La N, Singh and S. P. Asthana, 
forthe Respondents, 

JUDGMENT.—This appeal arises out 
of Suit No. 5zof 1923 tried by the Munsif 
of Buxar. The facts are these: Gulzar 
Singh the ancestor of defendants second 
party owned one anna share in Mauza 
Dharauli Tauzi No. 1342 and by a deed of 
the 25th June, 1888, he executed a usufruce 
tuary mortgage of 10 bighas 17 kathas 10 
dhoors of zeerat land within that share in, 
favour of Jai Koeri the ancestor of 
defendants third party in consideration of a 
loan of Rs. 700. On the 13th of February, 
1917, there was a Collectorate partition of 
this tauzi as the result of which the land 
given in mortgage fell to the taktas of proa 
prietors other than the mori gegel, and the 
mortgagee was dispossessed. On the 22nd of 
February, 1919, the plaintifis purchased the 
interest of the mortgagee. The defendant 
first party are the purchasers of the milkiat 
interest of the mortgagor at auction sale, 
The plaintifs brought this suit to recover 
Rs. 700 with interest and to enforce a 
simple mortgage which they say was created 
by a clause in thedeed above referred to, 
The clause runs as folows:— | EA 

“In the case of the aforesaid creditor 
being dispoggessed of the holding in apy 
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way, in that case he shall realise his dues 
from my one anna share in Meauzahs 
Dharauli and Goasainpur”. 

The Munsif gave a decree for sale, hold- 
ing that a simple mortgage had been 
created. The learned Subordinate Judge 
wae Of opinion that the clause which I have 
quoted did not create a mortgage but only 
a charge; but he confirmed the decree 
passed by the Munsif. The defendants first 
party appeal against this decree. 

It is contended in second appeal in the 
first place that no charge was created, and 
reference was made to the decisions in 
Madho Misser v. Sidh Binaik Upadhya (1) 
and Harjas Rai v. Naurang (2). In these 


cases, it was held, on the construc- 
tion of the document with which they 
Were concerned, that no charge had 
been created; but it was observed 


that s. 10J of the Transfer of Property 
Act speaks of something which operates as 
& charge upon land immediately it is exe- 
cuted and thatthe documents in question 
did not create a charge at the time, but 
merely the possibility ofa charge ultimate- 
ly arising on the land. Those decisions 
have been considered by this Oourt in 
Nand Lal v. Dharamdeo Singh (3), where 
the opinion of Ooutts-Trotter, J., in [mbichi 
v. Achampat Anukaya Haji (4) was quoted 
with approval where he observed that if 
the cases above mentioned were supposed 
to enunciate the proposition that whenever 
you have acharge to secure a liability which 
will arise only, if at all, in the future, that 
cannot be a present charge within the 
meaning of the Transfer of Property Act, 
e refused to follow them. The deed dealt 
with in Nand Lal v. Dharamdeo Singh (3) 
inthis Court was similar to the present 
éxcept that it contained a hypothecation 
clause and amounted to a mortgage; but 
that makes no difference for the present 
purpose. In that case it was held that there 
was a present charge to meeta future 
contingency which is also the ease ih the 
deed now under consideration. The effect 
of the deed in the present case is to create 
a usufruüctuary mortgage of certain lands 
in lieu of interest on the debt, and also a 
chargeon the property of the mortgagor 
for the principal sum which may be enforc- 
édifthe creditor is dispossessed of the 

(1) 14 O, 687; 7 Ind. Dee. (x. 5.) 456. 

(2) 3 A. L. J, 220; A. W. N. (1908) 82. 
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land. This is nota mere possibility ofa 
charge. A present charge on existing pro- 
perty is created, though it can only be en- 
forced on the happening of a contiogency. 
There is nothing in 8. 1L0 of the Transfer 
of Property Act to exclude such an instru- 
ment from the definition of a charge. 

The second argument advanced is that the 
defendants third party had no right to 
assign their iuterest under the deed of 1888 
which, after the Collectorate partition, was 
a mere right to sue for damages. This 
argument is without substance. This is 
not a suit for damages but isa suit for a 
sum of money advanced, with interest, to be 
realised out of property charged with the 
debt. There is nothing in s. 6 of the 
Transfer of Property Act which bars the 
transfer of such a right. 

The third and last argument is that ag 
the defendants first party are bona fide 
purchasers at an auction sale for value 
without notice of the charge, the charge 
cannot be enforced against them. 

There appears to be a conflict of opinion 
in India as to whether a charge can be 
enforced against & bona fide purchaser for 
value without notice, la Kishen Lal v, 
Ganga Ram (5) Mahmood, J., expressed tha 
opinion, obiter, at page46* that charge could 
not prevail against a bona fide transferee 
for value without notice. In  Royeuddi 
Sheikh v, Kali Nath Mookerjee (6) Mookerji, 
J., referred to this dictum and repeated it, 
Saying that a charge can be enforced 
against a transferee only if itcan be shown 
that he has taken with notice of the charge, 
Assuming that this proposition is correct 
insofar as it relieves the property from 
the charge in the hands of a purchaser 
without uotice a further question would 
arise whether the burden of proof 
is not wrongly thrown in the proposi- 
tion as stated. The question is more 
fully dealt with in Akshoy Kumar 
Banerjee v, Corporation of Calcutta, (7)—a 
case ofa statutory charge. There Mookera 
ji, J., speaking of the owner of the property 
subject to the charge,  said:—"The 
owner was not in the position of a 
mortgagor, who has in him nothing beyond 
the equity of redemption and can consea 
quently convey to the transferee no larger 


(6)13 A. 28: A. W. N, (1800) 216; 7 Ind, Dec. (M s)18 
(6) 33 O. 985; 4 O. L. J. 219. 
(7) 27 Ind. Cas. 261; 42 O, 625; 19 O, W. N, 37; 2] 
O. L, J. 177. 
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interest in the property. From this princi- 
ple, the conclusion is inevitable that the 
charge cannot be enforced against the 
property in the hands of a bona fide pur- 
chaserfor value without notice; in other 
words, where a mortgagee can follow the 
mortgaged property in the hands of a 
transferee from ‘he mortgagor, a charge 
can be enforced against the transferee, only 
if he has taken with notice ofthe charge" 
atid herefers to the two preceding deci- 
sions. é 
 Theopposite view is takenin Maina v. 
Bachchi (8) where Richards, J., expressed 
the opinion that there is nothing in the 
Transfer of Property Act to justify any 
distinetion being drawn between the 
enforceability of mortgages and charges in 
this respect and that itis much too broad 
& proposition to state that in all cares 
where by acts of parties or operation of 
law immoveable property of one person is 
made security for payment of money to 
another, and the, transaction does not 
&nount to à mortgage, the security will not 
be enforced even against such transferees, 
It may bementioned that this decision is 
taferred to by Mukerji, J., in Akshoy Kumar 
Banerjee v. Corporation of Calcutta (7) but 
the point of the reference is not clear. 

It is, however, not ‘necessary to decide 
tùis question because the argument may be 
disposed of on the point of onus. The 
defendants did not plead that they were 
bona fide purchasers for value without 
notice and no issue was raised on this 

oint, which was merely taken in argument 
in the Appellate Court. 

In Attorney-General v.  Biphosphated 
Guano Co. (8) the‘Oourt of Appeal said that 
the defence of purchase without notice is 
one which ought to be specifically alleged 
as well as proved by those whorely upon it 
&nd the Court was of opinion that the 
objection was well-founded that the trial 
Judge was not justified in deciding the 
tase upon want of notice to persons as 
regards whom the fact of notice was not 

utin issue. This decision was followed 
by Farwell, L. J. in Wilkes v. Spooner 
(10). Both decisions are referred to and 
relied upon by Mukherji, J. in Ak&hoy 
Kumar Banerji v. Corporation of Calcutta 


(8) 28 A. 655; A, W. N. (1900) 165; 3 A. T, d, 551, 
W; (8r) 11 Oh. D.327; 49 Lid. Ch. 68; 40 L. T, 


; 27 W. R, 621. 
* 410) (1911) ? K, B. 473 at p. 486; 80 L. J;'K, B, 1107; 
104 L, T, 911; 53 8, J, 479; 27 T, L, R 426, 
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(7) where he held that if the defendants 
wished to avail themselves of the defence 
that they were purchasers for value with- 
out notice, they should have pleaded it. It 
is sufficient on this part of the case to say 
that, without deciding the question whether 
acharge is or is not available against a 
bona fide purchaser for value without 
notice, the argument is not open to the 
appellants because this defence was not 
taken and the issue was not raised. 

The appeal is dismissed with costs, 

B. K.P, Appeal dismissed, 


MADRAS HIGH COURT. 
Civi, Revision Petition No. 29 or 1926. 
January 6, 1928. 
Present:—Mr. Justice Jackson. 
PODURI NARAYANAMURTHY 
SOMAYAJULU-DEFENDANT — PETITIONER 


versus 
MAHAMMAD AZAM SAHIB-—Pr:IsTIER 
: — RESPONDENT., 

Practice~Order directing restoration of suit disa 
missed for default on payment of asum of money to 
defendant— Payment to and acceptance of amount by 
defendant's Vakil—Defendant, whether debarred from 
questioning order in revision. 

Where on an application to restore a suit dismissed 
for default of appearance of the plaintiff, the Court 
ordered the suit to be restored on payment of. 
Rs. 10 by the plaintiff which amount was tendered 
to and accepted by the defendant's Vakil : | 

Held, that inasmuch as the ‘defendant, by accepta 
ance of the money, had benefited by the order of 
Court, he was notentitled to impugn the order by 
way of revision to the High Court, 

Tinkler v. Hilder (2), followed, 


Petition, under s. 115 of Act V of 1908 
praying the High Oourt to revise an order 
of the Court of the District Munsif, Razole, 
dated the 4th November, 1925, in O. M, P. 
No. 1092 of 1924, in Q. S. No. 654 of 1923. 

Mr, G. Lakshmanna, for the Petitioner, 

Mr, P. Somasundaram,for the Responds 


ent, 

JUDGMENT.—A suit was dismissed 
for default.’ The plaintiff applied for its 
festoration; The District Munsif ordered 
that the suit would be restored if the 
plaintiff paid & sum of Rs. 10 to the de- 
fendants irrespective of the results of the 
Suit, The plaintiffs Vakil accordingly 
tendered Rs. 19 to defendant’s Vakil and he 
accepted the amount, The- question ig 
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whether, having. banefited to this extent 
by the Court's order, he can impugn that 
order in revision. 

It is quite clear that the petitioner will 
be out of Court unless he can show that 
he received the Rs, 10 under compulsion. 
He relies upon Manilal Guarati v. Harendra 
Lal Roy (1) which lays down that the 
ordinary rule in Tinkler v. Hilder (2) does 
not apply if “the defendants had no 
choice in the matter.” In the present case 
it cannot be said that they had no choice. 
Their Vakil might have said, "I deny the 
validity of the order; J am taking it up 
oa revision, and I cannot accept money by 
virtue ofan order which I donot recog- 
nizə as valid." So far from saying any- 
thing of the sort, he took the money and 
apparently he or his clients still have it, 

In such circumstances Tinkler v. Hilder 
(2) governs the case, and no revision lies 
at the instanca of defendants, 

The petition is dismissed with costs, 

Y. N, V. Petition dismissed, ' 

(1) 8 Ind, Oas. 79; 190. L. J. 556. 

(2) (1849) 4 Ex. 187; 7D, & L, 61; 18 L J, Ex, 429; 
Ad Jur. 684; 154 H.R. 1176, : ] 
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CALCUTTA HIGH COURT. 
AvPeaL FROM APPELLATE OrDER No, 157 
or 1927. 
February 1, 1928. 
Present :—Mr. Justice B. B. Ghose and Mr, 
' Justice Oammiade, 
AKSHOY COOMAR GOPE AND OTRE&S— 
DEFENDANTS—APPELLANTS 
|" > versus 

KALI NARAYAN ROY on ats DEATH HIS 
HEIR AND LEGAL REPRESENTATIVE SIDDHES« 

WARI PROSAD RAY OHOWDHURY— 

; PLAINTIFF— RESPONDENT. 

Practice—Duty of subordinate Oourts to follow 
Appellate Court's directions—Amendment—Order by 
Appellate Court directing amendment subject to 
limitation—Power of trial Court to consider question 
of limitation, 
- When an Appellate Court makes an order, the 
subordinate Oourt is bound to carry it out whether 
itis right or wrong and it has no jurisdiction to 
question th» propriety of such an order which oan 
oaly be corrected by way of appsal from the order 
of the Appellate Oourt or by review, if that is 
allowed by law. [p. 530, ool. 2.] 
, Whe an -Appallate Oourt allows a plaintiff to 
amend the, plaint and remands the case to lower 
Goart with a direction that the plaintif bs permitted 
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to amend his plaiut subject fo the i at Limitation 


it is open tothe lower Oourt to consider the ques- 
tion whether at the time when the amendment was 


~ alloweda new suit on the cause of action would be 


barred by limitation or not. [p. 530, cols. 1 & 2.] 


Appeal againstan orderof the Additional 
District Judge, Dacca, dated the 20th of 
December, 1926, reversing that of the Sub- 
ordinate Judge, Second Court, Dacca, dated 
the 23rd of June, 1924, 


Babu Ramani Mohan Chatterji, for the 
Appellants. 

Mr. Sarat Ch. Roy Chowdhury (with him 
Babu Annada Ch. Karkoon), for the Re- 
spondent, 

JUDGMENT.,—This is anappeal from 
the order of the Additional District Judge 
of Dacca remanding the case for the decision 
of the trial Court after setting aside the 
decree of that Court, The facts of the case 
are as follows: The defendant No. 3 was a 
servant of the plaintiff accountable for 
money received in the course of his 
business, Defendants Nos. land 2 were 
his sureties. After the defendant No.3 had 
ceased to act as the agent of tha 
plaintiff a suit was brought for accounts 
and a decree wes made against him 
in Suit No. 2139 of 1910. It appeara 
that the plaintiff attempted to realize the 
amount decreed in his tavour and failed in 
his attempt todoso, That happened some 
time in 1914. After that the plaintiff 
brought a suit against all the three defenda 
ants in 1917 for recovery of the amount 
deereed to him in Suit No. 2139 of 1910, 
His suit was dismissed in the lower Appel- 
late Court and the plaintif preferred an 
appeal to this Oourt, which was Appeal 


.from Appellate Deeree No. 2466 of 1920, 


In that appeal an order was made dated . 
the 21stof December, 1922, allowing tha 
plaintiff to amend his plaint with reference 
to certain matters ani  direetions 
.were given with regard tothe amends 
ment by this Courtand the case was sent 
back to be tried on the conditions referre 
ed to in the order of the High Court. When 
the cass was sent back to the trial Court, 
the plaint apparently was amended by the 
plaintiff. Tne Oourt of firat instance 
allowed the amendment on the 2nd of May, 
1923, The order of the High Court ao far 
as it is relevant to the present question 
runs thus: ‘Ths plaintiff be permitted to 
amend his plaint (subject, of course, to the 
Law of Limitation) in such a way as to ask 
the Court to taks an account as between 
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the plaintif and the defendant No. 3in 
the presence of the defendants Nos. 1 and 
Deira . The Subordinate Judge was of 
opinion ibat the cause of action against 
the contesting defendants, that is defend- 
ants Nos. land 2, accrued from the date 
ofthetermination ofthe agency of defendant 
No. 3, and that the originalsuit was instituted 
within the period of 12 years which was 
admitted to be the period of limitation for 
the suit. He, however, held tbat the amend- 
ment was made after the lapse of 12 years 
from the accrual of the cause of action 
and relying on certain authorities 
he was of opinion that the ,character of 
the suit had been changed and a new 
cause of action has been introduced after 
the expiry of the period of limitation. He 
was, therefore, of opinion that the direc- 
tions in the judgment of the High Oourt 
could not be properly allowed and the 
reliefs claimed thereby were barred by 
limitation. The suit was dismissed but 
certain other relevant ^ issues were 
decided in favour of the plaintiff. There- 
upon the plaintiff preferred an appeal to the 
District Judge. The learned Judge was of 
opinion that as the High Court had directed 
the amendment, the question of limitation 
: did not arise and in that view be set aside 
the decres of the Subordinate Judge and 
remanded the case for allowing amendment 
to be made and for deéelsion of the suit 
‘according to law. The defendants have 
‘appealed to this Court against that order, 
‘and they contend that having regard to the 
‘order of the High Court that 
‘the amendment should be allowed subject 
to the Law of Limitation, the District 
‘Judge was wrong in holding that the 
- -question of limitation does not arise 
-in tbe present case. It seems to us 
‘that both the Courts below have gone off 
the rails in the decision of this matter. 
‘Tt is quite true, as has been contended on 
behalf of the appellants, that when the 
High Court directed that amendments 
should be allowed subject to the Law of 
‘Limitation, it was open to the trial Court to 
discuss the question of limitation, It is, 


no doubt, true that under’ O. Vi, 
$. 17, Civil Procedure Code, a Court in 
the exercise of its dis¢retion may 


Blow a plaint to be amended at any 
time andat apy stage of the suit. It 
has been held thatit is competent to the 
‘Court to allow the plaint to be amended 
ander this Rule, oven after the expiry of 
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the period prescribed for the institution of 
anew suit. See the case of Satchidananda 
Duit v. Nritya Nath Mitter (1). But in this 
partieular case the matter must be decided 
with reference to the order of remand and 
the order of this Court was that the amend- 
ment should be allowed subject to the Law 
of Limitation. So it was open tothe trial . 
Court to consider the question whether at 
the time when the amendment was allowed, 
a new suit on the cause of action would 
be barred by limitation or not. The Sub- 
ordinate Judge was clearly wrong in stat- 
ing that the directions in the judgment of 
High Court could not be properly allowed. 
It should be clearly stated that when the 
Appellate Court makes an order, the sub- 
ordinate Court is bound to carry it out- 
whether it is right cr wrong, and it has no. 
jurisdiction to question the propriety of 


-gucb an order which can only be corrected’ 


by way of appeal from order of the Appel- 
late Court or by review, if that is allowed 
by law, The Subordinate Judge, however, 
was right in hie view that according to the 
order of the High Court it was open to him 
to discuss the question as to whether the 
claim under the amended plaint was barred 
by limitation on tbe day when the amends 
ment was made. The Subordinate Judge, 
however, did not take into consideration the 
question as to when the cause of action 
against defendants Nos. land 2, sureties of 
the defendant No. 3, arose. 

It is contended on behalf of the responds 
ents that according to the bond of 
suretyship, the plaintifi's right tosue the 
sureties arose only after his failure t6 
realize his dues from the principal debtor, 
namely, the defendant No. 3. That failure 
happened some time in 1914, and the 
amendment having been made in May, 1929, 
was well within l2 years of the accrual of. 
the cause of action. If that is go, the plains 
tif" claim under the. amended plaint is 
clearly within time and he is entitled to 
have the reliefs claimed if the other issvesin 
the case are found in his favour, 

The order of remand made by the District 
Judge will, therefore, stand and tbe case 
remitted to the trial Court for decision 
according tolaw. The costs of this appeal 
wil abide the result—hearing fee being 
assessed at two gold mohurs, 

A. N. A, Order varied. 


(1) 79 Ind, Cas. 987; 50 O, 878; 270, W: N, 1007; Ay 
I, R, 1024 Cal, 517, . 
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OUDH CHIEF COURT. 
Szoonp CivrL APPEAL No. ll or 1928, 
April 13, 1928, 
Present:—Mr. Justióe Raza and Mr. Justice 
4 Nanavutty. . 
SAMRATH SINGH—DEFENDANT— `` 
APPSLLANT 
versus - 
RAM HIT SINGH-—PrarzNTIFF— 
` RESPONDENT 
7 Hindu Law—Alienation by widow for expenses of 
Yeast after return from pilgrimage—Alienation, whe- 
ther binding—Second appeal—Finding of fact— 
` Insufficiency of evidence or error—Interference in 
second appeal. 
-~ A Hindu widow is competent to alienate her 
husband's estate for expenses in connection with the 
feast given to Brahmans, etc, after return from 
pilgrimage to Gaya but where the expenses so 
incurred are excessive, they should be reduced 
haviog regard to all the facts and circumstances of 
the case and financial position and status of the 
widow and the family to which she belongs, (p. 532, 
cols. 1 & 2.] . 
Dino Nath Ghosh v. Harishikesh Pal (2), followed, 
Makhan Lal v. Gayan Singh (1), dissented from, 
Govind Upadhya v. Lakhrani (3), referred to. 
Findings of fact cannot be attacked in second 
Appeal on the ground of insufficiency of evidence or 
on the ground of error, even though-the error is 
gross and inexcusable, [p. 531, co]. 2.) A 


Second appeal against the decreeofthe Sub- 
Judge, Partabgarh, dated the 30th Septem. 
‘ber, 1927, modifying thatof the Munsif, 
Partabgarh, dated the 3lat March, 1927. 

Mr, K. P. Misra, for the Appellant, —- 

Messrs. A. P. Sén, M. H. Qidwai and 
S. C. Das, for the Respondent. 

JUDGMENT.—This is an appeal from 
& decree of the Subordinate Judge, Par- 


‘tabgarh, dated the 30th September, 1927, . 


"modifying a decree of the Munsif, Partab- 
garh, dated the 31st March, 1927. 

This appeal arises out of a declaratory 
suit. The plaintiff is the reversionary 
‘heir of Ran Bahadur Singh deceased. 
‘Musammat Nauras Kuer (defendant No, 2) is 
‘the widow of Ran Bahadur Singh. She 
has executed a sale-deed in favour of Sam- 
‘rath Singh, defendant No, 1, in respect 
of certain property which she inherited 
‘from her husband. The sale-deed was 
executed for Rs, 1509 on the 24th No- 
vember, 1922, The plaintiff brought the 
present suit out of which this appeal 
has arisen for & declaration that the 
‘pale-deed mentioned above would not ba 
"bindiag on him after the deathof Musammat 
Nauras uer. He alleged that the deed 
“was not executed for any legal necessity; 

The suit was contested by the defenda 
ani No. 1; l , 
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The learned Munsif found that the plaint- 
iff was the next reversioner of Ran Bahadur 
Singh and that it was not established that 
the sale-deed in question was executed 
for any legal necessity. He; therefore, de- 
creed the plaintiff's claim. 

,The defendant No. 1, Samrath Singh, 
appealed and the result was that the 
decree of the first Oourt was modified, 
The learned Subordinate Judge upheld 
the decree of the first Court with regard 
to the two items paid for Exs. A-l and 
A-2 which constituted "antecedent debt" 
as held by him. Samrath Singh, defend- 
ant No. l has now appealed to this 
Court, challenging the findings of the 
learned Suborainate Judge on all the 
points decided against him, The plaintiff 
also has filed cross-objeetions challenging 
the findings of the learned Subordinate 
Judge regarding the two items mentioned 
above. 

The dispute ia this case relates to 
the following items which constitute the 
consideration of the sale deed Ex, A12 :— 


(1) Ra 706, (6) Re, 188, 
(2 Rs 180 (7) Rs 78. 
(3) Hs. 3.0. (J) Re. 50, 
(4) Ra. 158-10, (9) Ra, 80, 
(9) Rs. 448. 


The learned Munsif rejected all the items, 
but the learned Subordinate Judge allow- 
ed the 7th and 8th items amounting to 
Rs, 125. 


In our opinion there is no substance 
in this appeal so far as items Nos, 1l 
to 4 and ü and 9 are concerned, The 
items Nos. 1 to 4 and 6 are not satiga 
factorily proved. It is not also proved 
that the money was borrowed for any 
legal necessity, so far as these items 
are concerned. The findings of the lower 
Qourts, so far as these items are cons 
cerned, must be accepted in second ape 
peal, They are based upon admissible 
evidence and cannot be impugned in 
second appeal It should be borne in 
mind that findings of fact cannot be 
attacked in second appeal on the ground 
of insufficiency of evidence or on tha 
ground of error, even though the errot 
is gross or inexcusable, 


It has been found in respect of tha 
bth item of Rs, 448 that the debt war 
contrasted by the widow io meat the 
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expenses of Gaya ka bhat. This fact was 
admitted before the learned Subordinate 
Judge. Though the learned Subordinate 
Judge gave his finding in favour of the 
defendant No. 1 in respect of this item 
(item No. 5) but,he did not allow the 
item, as he was of.opinion that the ex- 
peuses of a feast in celebration of a 
pilgrimage to Gaya did not constitute 
legal necessity as held in the case of 
Makhan Lal v. Gayan Singh (1. A pil- 
grimage to Gaya for performing the de- 
ceased husband's sradh or feasting Brah- 
inans in connection with such pilgrim- 
age, according to the Calcutta High Court 
.but not according to the Allahabad High 
‘Court, is a religious purpose. It was 
held in Makhan Lal v. Gayan Singh (1) 
that a feast given by a Hindu widow on 
return from pilgrimage to Gaya is not 
so connected with the pilgrimage as to 
justify its allowance as money expended 
for legal necessity, The following observa- 
tions were made by the learned Judges 
in. the judgment in that ĉase i=- 

‘The other ítem, namely, the expenses 
of a feast on the return of Mendo from 

ilgrimage, appears also to us not to have 

een incurred for legal newessity, A feast 
given on the return of apilgrim cannot 
be said to be so intimately connected 
with the pilgrimage as to justify its 
‘allowance as money expended for legal 
necessity. We know of no authority for 
allowing such an item as coming within 
the meaning of legal necessity and none 
has been cited to us," 

It was, however, held in the case of 
Dino Nath Ghosh v. Harishikesh Pal (2) 
“that -a Hindu widow is competent to 
‘alienate her husband's estate for ex- 
“penses in connection with afeast given 
‘to Brahmans, etc., after return from pil- 
grimage to Gaya. The feast to Brahmans 
after performance of the sradh ceremony 
at Gaya, is an essential incident which 
justifies reasonable expenditure. The learh- 
ed Judges referredto some Sanskrit texts 
and then madethefollowing observations 
in their judgment i= É 

“We hold accordingly that the feast which 
is given to Brahmans according to well- 
established custom on return from Gaya 
after performance of the sradh there, 
must be deemed an essential part of the 


(1) 8 Ind, Cas, 199; 33 A. 255: 8 A, L. J. 13. 
ah 24 lad. Ogs, 070; 180, W. N. 1303; 20 O, L.J, 
1 
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ceremony, and thé widow is entitled to 
spend a reasonable amount on that ac- 
count.” 

It appears that the feast in that case 
was given by the widow about two years 
after her return from Gaya. We should 
like to note that in a subsequent de- 
cision of the Allahabad High Oourt it 
was held that the gift ofa portion of her 
husband's estate by the widow to his 
priest (Prohit) on her return from a 
pilgrimage to Gaya is valid: see Govind 
Upadhya v. 
Khub Lal Singh v. Ajodhya Misser (4) 
was referred to in that case. We think 
we should follow the view adopted in 
the case of Dino Nath Ghosh v. Harishi- 
kesh Pal (2). However, we are of opinion 
that the sum of Rs. 448 spent by 
the defendant No. 2, Musammat Nauras 
Kuer, was excessive. Having regard to 
all the facts and circumstances of the 
case and the financial position and status 
of the defendant No. 2 and the family 
to which she belongs we think it proper 
to fix the amount at Rs, 100. . < 

Now we turn to the plaintiff's cross- 
objections in. respect of items Nos.7 an 
8 mentioned above. We think the learns 
ed Subordinate Judge was perfectly right 
in allowing these items. Exhibits A-1 and 
A-2 were. the mortgage-deeds which had 
been executed by Mahesh Singh, father 
of Ran Bahadur Singh, in favour o 
Sadlu and Badlu. These deeds were paid 
off with money borrowed from Samrath 
Singh (defendant No, 1), and hence the 
amount was included in the sale-deed, 
The property comprised in those deeds 
was thus redeemed, The estate had been 


-charged by Mahesh Singh father of Ran 


Bahadur Singh with the payment of the 
debt; The defendant No. 2 had succeeds 


d to the estate as a Hindu widow and 


was bound to pay the debt with which 
it had been eneumbered by her husband's 
father. Her husband was bound to pay 


the debt and after his death she was 


bound to pay the eame. The plaintiff 
being the reversionary heir of the defenda 
ant No. 2's husband cannot be in.& 
better position. 

The only item which remains to be 
considered is the last item of Rs. 30, 
The sale deed in question is not binda 
ing on the plaintiff except for & small 

(3) 63 Ind. Cas. 221; 43 A. 515; 19 A. L. J, 499. 

(4) 31 Ind, Qas. 433; 49 Q, 574; 22 O, L, J, 242, 


* 


Lakhrani (8). The ruling in. 
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Bim of (Rs, 100 plus Rs. 1235) Rs. 325. Tha 
bulk of the sale consideration has been 
held to be a debt which was not 'aon- 
tracted for legal neosssity. Under these 


circumstances wa ara not prepared to 


allow auy stamp or registration expenses 
to the defendant No, 1. 

The result is that the appeal of Sam- 
rath Singh, defendant No. 1, is partly al. 
lowed. The decree. of the lower Appellate 
Oourt is modified tothis extent only that 
the sale-deed, Ex. A-12, is held to be 
binding on the plaintiff to the extent of 
Rs. 225 instead of Rs. 125. The plaintiff 
and the defendant No. 1 will receive 
aod pay costs in proportion to their 
success and failure in all the three Courts, 
The cross-objections ara dismissed with 
costs. 


6. H. Decree modified, 


— 


LAHORE HIGH COURT. 
First OrvinL APPHAL No. 1238 or 1923, 
February 22, 1928. 

Present :—Mr, Justice Tek Chand and 
Mr. Justice Bhide. 
MUHAMMAD AMIN—PLAINTIFF— 

i APPELLANT 
: versus — 
CHANAN MAL, DECE48ED, REPRESENTED 
BY SOHAN LAL AND OTHERS— 


DgrENDANTS—HRESPONDENTE. 

Limitation Act (IX of 1908), s. 5—Counsel's mistake 
—Extension of time—A ppeal re-filed in proper Court 
after long delay—Date of presentation, 

Whether a mistake made by Counsel does or does 
not amount to sufficient ground for extending time 
within s. 5, Limitation Act, depends upon the 
peeuliar facts of each case and itis not possible to 
Jay down a hard and fast rule applicable to all 
eases. There is no warrant for the broad proposi- 
tion that unless it is found that Counsel has acted 
dishonestly or with ulterior motive in presenting the 
appeal in a wrong Court the High Court should 
invariably condone the delay under the section. In 
cases where the mistake on the part of Counsel 
cannot be said tobe dueto inadvertence or ignor- 
ancs but is manifestly the result of sheer careless- 
ness anda total lack of due care and attention it 
caunot be a ground for extending time. [p. 534, col. 


f p Ram v: Mohammad Din (1) and Resal Singh 
v. Shadi (2), referred to. 

A memorandum of appeal taken back from the 
Court in which it is wrongly filed and presented 
to the proper Court after a long delay cannot be 
considered to have been instituted on the date of its 
original presentation. [p. 535, col. 1] 

- Dalip Singh v. Umrao Singh (3), referred to. 
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First appeal from the decree of the Sube 
ordinate Judge, Firat Class, Lahore, dated 
the 18th June, 1923. ^ 

Lala Badri Das, R. B., and Mr. J, Lx 
Kapur, for the Appellant. 

Messrs. Durga Das, Azimullah, Mohsin 
Shah, for Mr. Ghulam Mohy-ud-din, for the 
Respondents. ; 

JUDGMENT.—On the 19th December, 
1906, one Musammat Amir Bibi sold ta 
defendants Nos, 1 to 5 a house in Mohallah 
Naughara inside the city of Lahore anda 
shop and a garden situate on the Circular 
Road, Lahore, just outside the Delhi Gate. 
The sale was assented to by the reversienerg 
of the widow,including Imam Din defendant 
No. 17, father ofthe plaintiff, The property 
was re-sold to various persons who inturn 
sold it again, The persons through whose 
hands the property has passed are impleaded 
as defendants Nos. 6 to 13. The alienor died 
soon after the sale and the ultimate vendees 
constructed pucca three-storyed building 
on the property sold. No objection wag 
taken to the sale for 14 years, until on ‘the 
9th of April, 1921, the plaintiff-appellant, 
Mohammad Amin minor son ofImam Din 
(defendant No. 17)0ne of the reversioners 
who had consented at the time of tha 
alienation, instituted the present suit 
claiming a declaration that the sale was not 
binding on him and shall not affect his 
reversionary rights after the death of the 
nearer reversioners. It may be mentioned 
that in the plaint the plaintiff himself 
valued the suit for purposes of jurisdiction 
at Rs. 13,000 and the case on his behalf was 
throughout conducted in the Subordinate 
Judge's Court by M. N. Mukerjee, Vakil. 
The suit was resisted by the defendants 
Nos. 1 to 13 on various grounds, but has 
been dismissed on the preliminary point 
that the alienor having died and succession 
having opened out, the plaintiff is not 
entitled to maintain a suit for declaration. 

Against the decree of thelower Court 
dismissing the suit whieh was passed on 
the 19th June, 1922, the plaintiff preferred 
an appeal to this Court on the 13th July, 
1922, through M. N. Mukerjee. In the 
memorandum ofappealthe value for pur- 
peses of jurisdietion was stated to be 
Rs. 13,000 but on the title page the property 
in suit was described as “land”, contrary to 
the recitals in the sale-deed and the plaint, 
in both of which it had been correctly 
described as a house, a shop and a garden. 
As the memorandum of appeal did not 
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tontain any description of the "land" in 
dispute, the Deputy Registrar returned it ta 
Counsel, asking him toexplain how the 
value of the appeal for purposes of jurisdis- 
tion had been fixed at Rs, 13,00) and 
pointing out that as the subject-matter of 
dispute was stated to be "land" the jurisdic- 
tional value ought td be thirty times the land 
revenue. To this reference Mr. Mukerjee 
replied on the 21st July, 1922, that the jama 
of the "land" was Rs, 28-9 9 and that thirty 
times of this sum was Rs, 858 4-0. He wound 
up his reply with the remark that “if the 
jurisdictional value of the suit be considered 
to be Rs. 858-4 6, then the appeal would not 
lie to this Court, but to the District Judge. 
Re-filed for proper orders," The Deputy 
Registrar once again returned the papers to 
Counsel stating that it was not the function 
of this Court to advise Counsel in such 
matters and that he should himself state 
what the real value was. Mr. Mukerjee 
instead of putting up a clear note and 
re-filing the appeal in this Court, kept with 
himself the memorandum which had been 
‘returned to him by the Deputy Registrar, 
and on the 25th July, 1922, filed a fresh 
‘memorandum ofappealin the Court of the 
District Judge, Lahore, fixing the value for 
purposes of jurisdiction at Rs. 858-4-6 and 
making no mention of the fact that he had 
originally filed an appeal inthis Court and 
that the office had made enquiries from 
him as to the valuation of theappeal. This 
appeal came up for hearing before the 
District Judge on the 28th May, 1923, when 
it was objected that the subject-matter of 
the suit was house property and a garden, 
which were valuediat Rs. 13,000 and that the 
appeal lay to the High Court and not to the 
District Court, The learned District Judge 
upheld the objection and returned the 
memorandum of appeal for presentation to 
the proper Court. The next day (29th May, 
1923) Mr. Mukerjee re-presented in this 
Court the original memorandum of appeal, 
which had been returned to him by the 
Deputy Registrar on the 22nd of July, 1922, 
‘and which he had kept with him for nearly 
ten months, adding a foot-note which is 
printed at page 2 ofthe paper-book. The 
appeal was admitted by a Motion Bench 
subject to any objection as to limitation 
‘which might be raised at the hearing. 

On the case coming up for final disposal 
before us to-day a preliminary objection was 
raised on behalf of the respondents that the 
real date of presentation of the appeal in 
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this Court was the 29:h May, 1928, and that” 
it was barred by limitation. It was con- 
tended, that, in the circumstances ofthe. 
case, the time spent inthe District Court. 
ought not to be excluded and that no 
sufficient cause existed for extending the 
period under s. 5 ofthe Limitation Act. : 
In reply Mr. Badri Das has conceded that. 
the property in dispute is urban immoveable | 
property and a garden and that the correct 
value for purposes of jurisdiction 18. 
Rs, 13,000 as fixed inthe plaint. He hes: 
expressed his inability to offer any explanas 
tion for the property in dispute being. 
described as "land" and after the High 
Court Office had made enquiries about. 
valuation, for fresh appeal valued at 
Rs, 858-4-6, being filed ia the District, 
Oourt. He has, however, argued that the 
appeal should not be held time-barred 
owing to a bona fide mistake made by 
Counsel, and that even if Oounsel was 
negligent, the client ought not to suffer for 
his negligence. He has cited several rulings, 
which we have carefully considered, 
butin none of them were the facts similar 
to this case. Whethera mistake made by 
Counsel does or does not amount to 
sufficient ground for extending time within 
8.5 of the Limitation Act, depends upon the 
peculiar facts of each case and it is not 
possible to lay down a hard and fast rule 
applicable to all cases. We cannot assent to 
the broad proposition put-forward by Mr. 
Badri Das that unless it were found that 
Counsel had acted dishonestly or with some 
ulterior motivein presenting the appeal in. 
a wrong Court this Court should invariably: 
condone the delay under s.5. We are of 
opinion that in cases where the mistake on. 
the part of Counsel cannot be said to be due 
to inadvertence or ignorance but is mani-, 
festly the result of sheer carelessness aud. 
a total lack of due care and attention it. 
cannot be ground for extending time. See 
Labhu Ram v. Muhammad Din (t) and 
Resal Singh v. Shadi (2). . 
In the present case, Mr, Mukerjee had 
himself conducted the case in the trial Court 
and was fully cognizant of the fact that 
the jurisdictional value had been correctly 
given in the plaint as Rs. 13,030. He errone- 
ously described the property as “land” and 
when the office asked him to state how the 
valuation had been fixed he took the 
(1) 93 Ind. Oas. 876. ` 


(2) 43 Ind. Cas. 317; 95P.R.1917; 174P, W. R. 
1917; 18 P. L. R., 1918. ` 
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memorandum. back and kspt it with him 
for nearly ten months, when ha represented 
it in this Court, A memorandum of appeal 
so taken back and re-filed after such a long 
delay cannot be considered ta have been 
instituted on the date 
presentation [Dalip Singh v. Umrao Singh 
(3)] nor can the time spent in prosecuting 
the appeal in the District Court ona fresh 
memorandum be, in the'cireumstances above 
mentioned, excluded. 

The preliminary objection must, therefore, 
prevail. Holding that the appeal is barred 
by time we dismiss it with costs. 

R. L. Appeal dismissed, 


TO 19 Ind, Qas, 788; 55 P, R. 1913; 130P, L, R, 
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MADRAS HIGH COURT. 
Crviy MiscgLLANEOUSs Petition No. 4193 
oF 1927. 

November 22, 1427, 

Present: —Mr, Justice Dovadoss. 

MEENAKSHI AMMAL AND OTHERS— ^ 

PETITIONERS 
Versus 
RAMA AYYAR-RESPONDENT. 

Civil Procedure Code (Act V of 1908), 8. 151-— 
Inherent powers of Court—Order ‘obtained by mis- 
representation—Power of Court to direct party to 
make good loss. 

A Oourt has got power under s. 151, Civil Pro- 
cedure Uode, when its process has been abused by a 
party, to direct that party to make good the loss 
which has been caused by such abuse or to restore 
to the other side the benefit which it has obtained 
Br getting an order by misleading the Court. [p. 536, 
col. Lj 

.  Oivil miscellaneous petition filed by the 
respondents against the appellants in 
B. A, No, 2014 or 1927 onthe fileof the High 
Court for delivery of certain articles pend- 
‘ing the disposal of the second appeal. 

Mr. Ramaswami Ayyar, for the 
Petitioners. 

Mr. M. Patanjali Sastri, for the Respond- 
ent. 

ORDER.—This is an application by 
respondents Nos. | to5 in S. A. No. 2014 of 
1927 for directing the appellant, defend- 
&nt No. l, to deliver to the petitioners 
the produce and straw taken by him 

“during the harvest in October, 1927, from 
the items allotted and delivered to the 
petitioners in the case and to pass. such 


MEBNAKSBI AMMAL U,-BÀMA ATYAR, 
orders ag tha Court may deem fit, Tha 


of its original: 


Jab 


appellant in the second appeal, who isthe 
respondent herein, applied ior stay of 


further proceedings in O. 8, No. 6501 
1922 on the file of ths Subordinate 
Judge's Court, Tinnevelly, and got an 


interim stay order on 3rd October, 1927, 
The allegation cf the petitioners herein ig 
that, taking advantage of that interim 
Stay order, he went and harvested the 
arops on the nanja lands Bet outin detail 
in the affidavit of Devaraja Ayyar by 
intimidating the petitioners and by 
representing that he had a stay order with 
reference to the items in question. These 
items were delivered to the petitioners s9 
far back as 10th January, 1927, in execution 
of a decree for partition. The preliminary 
decree was passed on 18th December, 1925, 
and the final decree on 81st March, 1926, 
and the Subordinate Judge directed that 
delivery of the item should bs made by 
18th January, 1927. The report of the 
amin, which is filed herein, shows that 
delivery was effected on 10th January, 
1927, by marking the plots delivered by 
driving pegs and stones in the ground and 
by making clear that what was delivered 
was according to the final decree in the 
suit, Anapplication was made by the 
yespondent herein to the District Court 
for stay of delivery, aud that was rejacted 
on 27th January, lv27. There was some 
dispute about the harvesting of crops on 
the land fia January, Tne petitionera 
claimed to have taken delivery. of the 
crops as well and the respondent contend- 
ed that only the lands were delivered 
and not the crops. There were some 
criminal proceedings andthe Magistrate 
held that the delivery warrant did not 
support the contention of the petitioners 
that the crops were delivered to them and 
he allowed the respondent's tenants to 
harvest the crops, There seems to have 


.been some trouble at the time of raising 


the kar harvest in May or June 1927. The 
petitioners having got possession, they 
let the land to their tenants and through 
their tenants raised the kar crop, The 


.fespondent applied for stay of proceed- 


ings when, a8 a matter of fact, posses- 
sion had been delivered of the tenkasi 
lands. The statement of the respondent 
herein in para. 12 of his affidavit 
"In pursuance of the decree of the lower 
Oourt the respondents herein are taking 
eut execution proceedings and putting me 
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to unnecessary trouble, hardship and loss 
and trying to oust me from my dwelling 
house and lands mainly at the instigation 
of a widow, etc.," cannot be true so far as 
the tenkasi lands are concerned. All that 
the petitioners did was to ask for sym- 
bolic delivery of the lands in Elanji which 
were subject toa u&ufructuary mortgage, 
Taking advantage of this the respondent 
made this disingenuous statement and 
thereby got an interim stay order from 
this Oourt, and on the strength of that 
order intimidated the petitioners and 
harvested crops which were according to 
«them raised by their tenants, 

Mr. Patanjali Sastri, who appears for 
the respondent, contends that there was a 
dispute about possession, that he and his 
tenants harvested the cropsand that he 
has got the landlord's share of the crops, 
I fail to see how the respondent could be 
entitled to the landlord’s share of ‘the 
erops raised on lands which were 
admittedly given possession of to the 
‘petitioners, What is urged by Mr. Patan- 
jali Sastriis that no ridges were put up 
and that he was not aware of the delivery 
and that, therefore, his client was justified 
in ignoring the delivery and claiming to 
be in possession of the items delivered, 
I am at a loss to understand this argument, 
The plots were marked by. pegs being 
driven into the ground and by planting 
stones, That being so no amount of 
ingenuity will justify the action of the 
respondent in claiming to be in  posses- 
sion of the land which was delivered to the 
petitioners and in harvesting the crops 
onit. The question is what order should 
this Oourt pass. I am satisfled that the 
respondent, by misleading the Court and 
by getting an order on thestrength of 
misrepresentation, went to his place and 
flourished the order in the face of the 
petitioners and harvested the crops which 
legitimately belonged to the petitioners, 
I think that this Court has got power under 
s. 151, Civil Procedure Oode, when its 
process has been abused by a party, to 
direct that party to make good the loss 
which it has caused by such abuseor to 
restore to the other side the benefit which 
it has obtained by getting an order by 
misleading the Court. I think that the 
proper order in this case would be to 
make the respondent pay into the Court 
the value of the landlord's share which he 
got from the tenants. As this amount is 
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not agreed to between the parties, I direct 
the Subordinate Judge of Tinnevelly to 
ascertain within two months the amount of 
the paddy that was actually harvested, and 
determine the amount of the landlord's 


‘share and its market value at the harvest. 


The amount so determined will be paid 
by the respondent into Court within one 
week of the determination, to await the 
orders of this Court. On failure to deposit 
the amount within that time the second 
appeal will be posted for dismissaland the 
Court will consider what further steps 
should be taken againat the respondent to 
repair theloss which he has caused to the 
other side and for obtaining an order from 
this Court by means Of a false affidavit. Both 
sides will be entitled to adduce evidence. 
The Subordinate Judge will report whether 
the amount has been deposited into Court 
after ascertainment as above. 
Y. N. Y, Case sent down, 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE Dzoars No. 1338 
oF 1925. 

March 20, 1928. . 

Present :—Sir Dawson Miller, Kr., Chief 

Justice, and Mr. Justice Ross. 
HARI RAM AND ANOTBER—PLAINTIFFS— 
APPELLANTS 
versus 
FORI RAM AND orEHEgS—DEFENDANTS— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII, v. 14, 
O. XIII, vr. 1—Documents not filed with plaint— 
Trial Court, discretion of, to admit at later stage— 
Interference by Appellate Court. 

Order XIII, r. 1 of the Oivil Procedure Code 
requires the parties or their Pleaders to produce at 
the first hearing of the suit all the documentary 
evidence of every description in their possession or 
power on which they intend to rely, but it does 
not exclude the discretion ofthe Oourt to receive 
any such documentary evidence at any subsequent 
stage. [p. 538, col. 1.] : 

Ordinarily where a document has been so admitted 
which supports the case of one side or the other, the 
Appellate Court ought not lightly to interfere .with 
the discretion of the trial Court which admitted the 
document. [ibid.] : 

Imambandi v. Mutsaddi (1), followed. ; 

Appeal froma decision of the Subordi- 
nate Judge, Saran, dated the 30th April, 
1925, confirming that of the Additional 
Munsif, Siwan, dated the lst March, 1924, 

Mr. Hareshwar Prasad Sinha, for the Ap- 


pellants. . > - 


110 I, Q: 19:8 
Mr. 8. Jafar Taam, for the Raspondents. 
JUDGMENT. 

Miller, C. J.—The plaintiffs area firm 
earrying on business as shop-keepers and 
cloth merchants at Siwan in the Distriat of 

. Baran. They instituted ths suit out of 
which this appeal arises in April, 1923, 
claiming a sum of Rs. 610 from the defends 
ants who were their customers for the 
‘balance ofan account for cloth supplied. It 
appears that between March, 1920, and 


January, 1922, they supplied goods to the - 


value of over Rs.3,000. QOertain payments 
were made on account, leavinga balance of 
Rs. 563 and some odd annas which together 
with interest amounts to Rs. 610. 

The plaintiffs with their plaint filed copies 
of the bahikhata which I understand is a 
sort of ledger containing entries from the 
roznamcha and the rokar as in their opinion 
this ledger was a document which had to 
be filed with their plaint under’ O. VII, r, 
14 of the Civil Procedure Code. They did 
not, however, apparently produce the ori- 
ginal books. -Whenthe case came on for 
trial asitdid on the 19th February, 1924, 
the original documents were then filed and 
so far as the evidence shows the documents 
then produced corresponded exactly to the 
copies which had been filed with the plaint, 
Some objection was taken to their produc- 
tion at that time by the defendants on the 
ground that they were produced late, that 
they ought to have been produced at the 
time when the plaint was filed and com- 
pared by the sarishtadar of the Court with 
the copies left behind attached to the plaint, 
and as this had not been done they objected 
to thedocuments going inat that late stage. 
The learned Munsif before whom the case 
eame overruled the objection and consider- 
ed that as the copies had been filed at a 
very early stage, namely, with the plaint and 
as the books themselves corresponded to the 
copies it would not be fair to shut out the 
evidence and he, therefore, admitted them in 
evidence. 

Various defences were raised at the trial, 
the defendants going so far as to say that 
they had no transactions with the plaintiffs’ 
shop at all. However, the learned Munsif 
found all the material facts in favour of the 
plaintiffs. He considered that the account 
books produced which supported the plaint- 
iffs' case were genuine and he saw no reason 

‘to disbelieve them. He further stated that 
“he saw no reason to disbelieve the evidence 
adduced oh behalf of the plaintiffs and ‘so 
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far as the facts on that issue were concerts 
ed he found them all in favour of the plaints 
iffs, On the question of limitation, how- 
ever, which was raised at tbe trial he took 
the view that the period of limitation began 
to run on the 23rd March, 1926, and notwith- 
standing the fact that certain sums had 
been paid on account and certain goodg 
were ordered later than that date, he cons 
sidered that the whole cause of action arose 
at the earlier period and consequently digs 
missed the suit on the ground of limitation, 
It is quite obvious that his decision on that 
point cannot stand. 

The learned Subordinate Judge on appeal 
took the view that the accounts which were 
admitted in the trial Court ought not to 
have been admitted at all because they 
were produced late. He relied upon the 
provisions of O. XIII, rr. 1 and 2 which 
provide that the parties shall produce at 
the first hearing ofthe suit all the docu- 
mentary evidence of every description in 
their possession or power on which they 
intend to rely and which has not already 
been filed in Court, and, considering that 
under the second rule of that Order no 
documents which had not been produced 
in accordance with the first rule should have 
been admitted at any later stage, held that 
the account-books were not admissible. One 
of the reasons which he gave for arriving at 
that decision was that although the evidence 
might in such circumstances be admitted 
it could only be admitted if good cause was 
shown to the satisfaction of the Court for 
the non-pseduction at an earlier period and 
in such cases it is provided by the rules 
thatthe Court rezeiving any such evidence 
shall record the reasons for so doing. The 
learned Subordinate Judge was under the 
impression apparently that the trial Court 
had not recorded any reasons for admitting 
the documents. It is true that there is no 
mention of it in the judgment of the learn- 
ed Munsif, but in the order-sheet there ap- 
pears an order dated the 19th Febrnary, 
1924, when the hearing of the evidence first 
began, that order stating the reasons why 
the learned Munsif admitted the documents 
at.that stage. I have already referred to 
that order and need not repeat it again, 
The learned Subordinate Judge discussed 
the effect of a number of cases dealin 
with the interpretation of these rules and 
found that the documents in question 
were not infact admissible. It is suffiej- 
ent, I think, to refer only to one decision 
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and that ia the case of Imambandi v. 
Mutsaddi (i) 1t was there held that 
O. XLUH, r. 1of the Civil Procedure Oode. 
requires the parties or their Pleaders to 
produce at the first hearing of the. 
guit all the documentary evidence of every 
description in thgir possession or power 
on which they intend to rely, but it does 
'not exclude the discretion of the Oourt 


to receive any such documentary evidence - 


at any subsequent stage. There is na 
doubt, therefore, that a discretion to re- 
ceive evidence at a subsequent stage lies 
with the trial Court, Moreover, l con- 
sider that ordinarily where a document of 
this sort has been admitted which sup- 
ports the case of one side or the other, 
the Appellate Court ought not lightly to 
interfere with the discretion of the trial 
Court which admitted the document, The 
„result of so doing in the present case is 
-that although the learned Munsif accepted 
entirely the verbal evidence of the plaint- 
ifs which was supported in fact ‘by .the 
‘documents, the exclusion of this document 
by the Appellate Court has had the effect of 
‘precluding the recovery of the claim by the 
_ plaintiffs on the ground of limitation, for 
apart from the documents themselves it is 
impossible for the plaintiffs to prove that 
‘their claim is not barred by limitation. 
‘The result of that is that the plaintiffs, 
-without any further opportunity of proving 
their case apart fromthe documents having 
.relied principally upon these documents 
‘in the trial Court have now been defeated 
.solely upon the ground of limitation when, 
.had the documents been excluded in the 
trial Court they might have had an oppor- 
.tunity of calling verbal evidence to supply 
the deficiencies due to the exclusion of 
the documents. If these documents are 
admitted, and I think they ought to be, then 
the question of limitation still remains to 
-be decided. The documents are on the file, 
-but they have not been translated and no 
.copies of them are produced in this second 
appeal from which we could satisfy our- 
selves whether the claim or any portion 
thereof is in fact barred by limitation. 
The only course is to set aside the judg- 
ment of the Appellate Court and send the 
case back to that Court to re consider the 


(1) 47 Ind. Cas. 513; 45 O. 878; 35 M. L. J. 422; 16 
A.L J. 800; 24M. D. T. 330; 28 O. L. J. 409; 23 C. 
W. N.50; 5 P. L. W. 276; 20 Bom. L.R. 1022; 
p M. W. N. 91; 9 L Wi 518; 45 IL A. 73 
(P. O.) 
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appeal both on tha evidence and upon the 
qucg.ion of limitation in the light of the 
documents which 1 think ought to have 
been admitted. : i 
Į should like to add that in my view tha, 
documents in quegiion in this case were.. 
not those of the nature contemplated in 
O. VIL r. 14. The plaintiff is not suing. 
upon these documents as in the case of a 
mortgage or a conveyance or an agreement : 
orany document of title. The documents, 
in question are not Such asit was neges». 
sary for him to produce in Court with 
the plaint. They were, however, documents 
on which herelied and, therefore, they 
came within O. VII, r. 14, cl. (2) and should 
have been entered in a list added to or 
annexed to the plaint. As, in fact, however, 
he attached a copy of the document itself 
to the plaint there was no real failure tQ 
comply with the provisions of el. (2, n 
14 of O. VII. The documents also were 
such as came within the provisions of 0, 
XIU, rr.land2 and if they were not pro- 
duced at an earlier stage they ought to 
have been produced in the ordinary course 
at the first hearing. But as I have said 
there were good reasons given by the trial 
Court for admitting them at a later 
stage, and I do not think that the Appel- 


Jate Court ought in the circumstanees to 


have overruled the discretion of the 


Munsif. 

The costs of this appeal will abide the 
result ofthe final hearing in the Appellate 
Gourt. Whoever succeeds ia the Appellate 
Uourt on remand will be entitled to the 
costs incurred in this appeal, 

Ross, J.—1 agree. 


B. K.P. Case remanded, 


LAHORE HIGH COURT. 
Civit REFERENCE No. 7 oF 1928. 
May 19, 1928. 
Present: —Mr. Justice Dalip Singh. 
DIWAN SINGH-—PrAINTIFF—AÀPPELLANT 
versus 
RALLA AND OTHERS— DEFENDANTS 
— RESPONDENTS. : 
Punjab Tenancy Act (XVI of 1887), ss. 77 (8) (9), 
100—Scope of s. 77 (8) (g) — Landlord', definition of 
"bi aan of Civil amd Revenue Courts—Pro- 
CERUTE: 


t 
` 
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/Bection 77 (3) (9) of the Punjab Tenancy Act, refers 
to suits brought by ‘a tenant against the landlord and 
doss not refer to suits brought by a tenant against 
brsons other than’ the landlord, The term “land- 
ord’ in this clause denotes all the landlords taken 
together and not one or more out of aeveral landlorda. 

Under the Punjab Tenancy Act the question of 
Jutisdiction is frequently of a very complicated 
nature and no possible harm is done by the Civil 
Court trying a suit because under g. 100 of the Act 
the High Court can always order the decree to be 
recorded as a decree of whatever Court was in its 


opinion competent to try it. Therefore, unless the - 


parties "raise the question of jurisdiction in cases 
under -this Act and unless the point is absolutely 
Bettled by rulinga of the High Oaurt, the Civil 


Qourt-should proceed to try a suit filed hefore it and. 


dispose of it, 


Oase referred by the Assistant Collector, 
First Grade, Jullundur, for order of the 
High Court. 
ORDER.—Thisisa reference from the 
Court of the Assistant Collector, First Grade, 
Jullundur. The facts are as follows:— 
"The plaintiff, alleging himself to be an 
Occupancy tenant of certain land bearing 
Khasra No, 1345/248-249 area 4 kanals 
11 marlas, sued for possession of 11 marlas 
out of the said land alleging that the 
defendant had taken possession of the same 
on a recent encroachment, It does not 
appear fromthe plaint that the defendant 
is the landlord of the plaintiff qua this land. 
However, from the written statement it 
appears that the plaintiff is an occupancy 
tenant under the defendant and others, and 
reference is made to para, lof the petition 
of plaint presumably to the fard mention- 
ed in that paragraph. The fard shows 
that the plaintiff is an occupancy tenant 
under the defendant and others. The suit 
is, however, only against the defendant. 
The suit was filed in a Civil Court which 
returned the plaint to the plaintiff for 
presentation to a competent Court. lt was 
then presented tothe Assistant Collector, 
who has referred the case on the ground 
thatthe present suit is brought under s. 77 
(3), cl. (g).of the Tenancy Act against 


the landlord, and having been brought . 


more than one year after the date of the 
dispossession the suit does not lie in a 
Revenue Court. 

. It seems to me that e. 77 (3) cl. (g) 
of the Tenancy Act refers to suits brought 
by a tenant against the landlord and does 
not refer to suits brought by a tenant 
against persons other than the landlord. 
Now the landlord in this case so far as 
| can make out is not the defendant alone 
but the defendant and certain other people. 
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If this is so the suit would lie in a Civil 
Court because the defendant by himself 
cannot be said to be landlord of the plaints 
if. If, onthe other hand, qua this land 
the defendant is the sole landlord then the 
suit would lie in & Revenue Court and 
the fact that it is barred by limitation in 
that Court has nothing to do with the 
question of jurisdiction, For the present, 
however, I hold that the suit lies in a 
Oivil Oourt subject to any findings that 
the Court may arrive at with reference 
to the &bove remarks, I point outto the 
Civil Court that under this Act the question 
oi jurisdiction is frequently of a very com- 
plieated nature and no possible harm is 
done by trying the suit because under 
8. 100 the High Court ean always order 
the deeree to be recorded as a decree of 
whatever Court was in its opinion com- 
petent to try it. Therefore, unless the par- 
ties raise the question of jurisdiction in 
cases under this Act and unless the point 
is absolutely settled by rulings of this 
Oourt, the Court should proceed to try 
the suit and dispose of it. It is extremely 
hard on the litigant that for 11 marlas 
of land he should be sent alternately by 
the Civil Court to the Revenue Court 
and by the Revenue Court to this Court 
to determine which Court has jurisdic- 
tion. The case will be returned, therefore, 
to the Court of the Subordinate Judge, 
Phillour, for disposal on the merits. 
R. L. Case returned, 


MADRAS HIGH COURT. 
Second Oivin APPEAL No. 160 oF 1995. 
November 22, 1927. 
Present:—Mr, Justice Wallace and 
Mr. Justice Srinivasa Ayyangar. 

METUKUR SUBBA REDDY— 
D&FENDANT— APPELLANT 
versus 
DAMAVARAPU VENKATA SUBBA 
. REDDY AND ANOTBER—PLAINTIFFES — 
RESPONDENTS, 

Madras Estates Land Act (I of 1908), ss. 42, 146, 
1,7—T'ransfer of holding— Proceedings for enhance- 
ment of rent against registered pattadar—Transferee 
in possession not impleaded—Proceedings, whether 
binding on transferee in suit for rent at enhanced 
rate— Defaulter', meaning of. 

. Where no notice was given to the landlord of the 


540 


transfer of a holding, under 5,140 of the Madras 
Tistates Land Act, and proceedings under s, 42 af 
the Act for enhancement of rent were taken by the 
landholder against the registered pattadar alone 
though the transferee was in possession of the lande 
at the time: 

Held, in a subsequent suit under s.77 of the Act 
for recovery of rent at the enhanced rate, that the 
transferee was bound by, the enhancement proceadings 
although he was not a party to those proceedings, 


[p. 541, col. 2] 

The word ‘defaulter’ in s. 42, Madras Estates Land 
Act, includes a registered pattadar against whom an 
order for enhancement ofrent has been passed. [p. 
540, col, 2.] 

Second appeal against a decree of the 
District Court, Nellore, in Appeal Suit No. 
383 of 1922, preferred against that of the 
Court of the Revenue Divisional Officer, 
Kavali, in Revenue Suit No.5 of 1920. 

Mr, Patanjali Sastri, for the Appellant. 

Mr. B. Somayya, for the Respondents. 

JUDGMENT. 

Wallace, J.—Plaintiff is suing the two 
defendants under s. 77 of the Madras 
Estates Land Act for rent, He claims rent 
at an enhanced rate following on an order 
under s. 42. All the proceedings under 
s. 42 were against the registered pattadar, 
the first defendant, and he remained ex 
parte, The second defendant was, as a 
matter of fact, at that time in possession 
of the lands by a deed of transfer from the 
first defendant but he was no party to the 
proceedings unders. 42, It is admitted, 
however, that neither he nor the first 
defendant had given notice of the transfer 
to the plaintiff as required by s. 146 of the 
Act. Thesecond defendant contested the 
suit for rent and claimed that as he was no 
party tothe proceedings for enhancement 
he is not bound by these, and is entitled 
now to re-open the question of the propriety 
of the enhancement. The plaintiff, on the 
other hand, contends that by force of s. 147, 
the second defendantis bound by the pro- 
ceedings which bind his transferor. Second 
defendant re-joins that s. 147 has no appli- 
cationto proceedings unders. 42, and that 
is the sole question for consideration here. 

Second defendant's contention is that the 
wording of the conclusion of s. 147 'as if... 
he had been the defaulter' implies that the 
section is intended to apply only to cases of 
transfers in which there are ‘defaulters’ in 
sense of persons who have not paid their 


due rent, and that, therefore, “proceedings” 
in the section is confined to proceedings 
for actual recovery of rent and will not, 
therefore, apply to proceedings under s. 


49. `I agree with the lower Appellate Court 
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that the scheme of the Act renders this 
restricted interpretation untenable. The 
scope of s. 146 obviously is that one who ig 
a ryot of a landholder shall when he has 
transferred his holding remain subject to 
the obligations of the ryot visa vis his. 
landlord, unless both he and the trang 
feree have notified the landlord of the 
transfer; that is, until the transfer is 
the original owner continues 
to bear the obligations on the hold- 
ing. The reason is obvious, viz., to save the 
landlord from being harassed and bound by 
all kinds of transfers of which he has not 
been apprised and to prevent the ryot from 
evading his obligations by a plea of a 
transfer to another of which the landlord 
knows nothing at all. This being the schema 
it would be surprising if s. 147 restricted 
the estoppel against the transferee merely. 
to actual suits for rent and not to cole 
lateral proceedings also, Buch as proceed. 
ings for determination of the rent. To 
accede to the second defendant's con. 
tention would produce this result that 
proceedings under 8. 42 would be open to 
challenge ad infinitum by every one of & 
succession of transferees, and that one 
could never say of any proceedings except 
actual suite for rent that anything had been 
finally determined by them. To such a 
result I should not feel myself constrained 
to come unless the language of the section 
gives no other alternative. Now, where an 
order has been passed under 6, 42 against 
a registered holder enhancing his rent, I do 
not think itis a straining of language to 
say that the word ‘defaulter’ will describe 
him aptly. He has defaulted in his obliga- 
tion to his landlord and hae come short in 
his legal duties to him. I would, therefore, 
hold that s. 147 in terms applies. 

In any case it seems tome that the proceed- 
ingsunders. 42 to which tbe registered 
holder was a party fixed the proper rent at 
the enhanced rate, and sincefor any default 
in paying that rent the land may be sold, 
itis difficult to see what advantage the 
appellant will gain by his present conten- 


tions. I would, therefore, dismiss the appeal 
with costs. 

Srinivasa Ayyangar, J.—The 
point for determination 1n this second 


appeal lies in a very narrow compass. The 
factsare these. The holding ofa ryot in 
anestate having been transferred to the 
present appellant and no notice of the 
transfer under s. 146 of the Act having 
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‘been given to ‘the landholder, the land- 
holder fled an. application against the 
transferor unders. 4l of the Act for the 
determination of the excess of rent payable 
in respect of the holding on the ground 
of excess in the area. The transferor not 
haviog defended the action, a decree was 
passedin favour of the landholder fixing 
the excess payable. Subsequently, though it 
isnot clear when, notice of the transfer as 
provided seems to have been given to the 
land holder and the present suit has been 
instituted for the recovery of the rent as 
increased (on the transferee denying his 
liability to be bound by the decision in- 
creasing the rent in a proceeding to which 
he was not a party), the question has arisen 
whether, under the terms of s. 147 of the 
Act, the decision in the previous proceed- 
ing under s. 4% of the Act against the 
transferor ryot, is binding on the transferee 
yo as to disable him from showing that the 
decision was wrong, and that, having regard 
to the actual exlent of the land, he is not 
liable for the increased rent. Both the 
Revenue Officer who tried the applieation 
and the Distriet Judge of Nellore on appeal 
coneurred in holding thatthe second defends 
ant appellant the transferee ryot was bcund 
by the decision inthe previous cass having 
reference to the terms of s. 147 of the Act. 

There ean be no doubt that the solution 
of the question dependsentirely ona con- 
struction of that section. The matter would 
also appear to be res integra because not 
only have the Vakils on both sides not been 

“able to refer to any previous decision on the 
. question but they also intimated that they 
have not been able to find any. 

Boththe lower Courts having held tbe 
gecond defendant-appellantto be barred by 
the previous decision, on behalf of thé ap- 
pellant it was argued by Mr. Patanjali 
Sastrithat they were wrong. His argument 
may be briefly summarised thus: The 


operative part of s.147 of the Act is to . 


the effect that all acts and proceedings 
taken against the transferor shall be 
*s valid and effectual as if such acts 
. and proceedings had been commenced or 
had against the transferee and he had been 
' the defaulter. When the section refers to 
the transferee as if he had been the default- 
er, it follows that the original transferor 
against whom the act or proceeding was 
commenced or had must have been a person 
capable of being accurately referred to as 


& defaulter; or in other words, the acts and - 
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must have been with reference to the 
transferor as a defaulter. No doubt, 
having regard tothe wording, it must be 
conceded that there is considerable force 
in such a contention. Buf Mr. Patanjali 
Sastri went on further and argued that a 
defaulter is a person who has made default 
in the payment of rent and that, therefore, 
the acts and proceedings which will bar the 
transferee, if had against the transferor 
must have been proceedings against the 


transferor in his capacity as a defaulter or, 


in other words, in his character as a ryot who 
had made defaultin the pay ment of rent, 

-From this the further contention waa 
advanced that an application under s. 42 
for the purpose of the alteration of the rent, 
in view ofthe actual extent of the area, 
cannot be properly described as nn act or 
proceeding against a defaulter and, theres 
fore, 8. 147 could not possibly be held to 
apply. 

This argument is only calculated to show, 
what has often been pointed out by learned 
Judges of this Court, thatmany portions of 
the Estates Land Act are framed and 
worded very loosely andtinhappily andoften 
very inaccurately. Butas the words “and 
he had been the defaulter"are there in the 
section, and effect should be given to those 
words in the seclion,it seems difficult to 


_ascapefrom the argument that, ifit should 


be well founded, it would have the effect of 


.narrowing down and limiting considerably 


the scope of the general words in the first 
part of the section, It is difficult to under« 
stand why the Legislature thought it neces« 
sary to add these words at allat the end of 


the section. Andin fact the argument of 
_Mr, Patanjali Sastri would seem to indicate 


that, as no other purpose can be regarded 
as served by these wordathan that of limite 


“ing thesection to cases of defaulters ag 


contended for, the contention must be 
upheld. Butit seemato me that, having 
regard to the provision ins. 42 that the 
ryot is liable for the additional rent if there 
should be excess in the area apart altogether 


.from the procedure prescribed in the proa 


viso in cl. (2) of that section, a reference ta 


_aryot who disputes such liability ag & 


defaulter is not so inapt as to lead to the 
scope of the section being confined by any 
necessary implicationas contended for, A 


' defaulter i8 a person who has defaulted 


or committed a default and a default 
is merely the non-fulfilment of an obli. 
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gation according to-its strict terms. If 
so, it is difficult to’ see why a person 
who fails to pay the additional rent, 
though in occupation of an excess of 
area should not be properly referred to as 
a defaulter. Further, the person being 
described as a defatilter only in regard to 
acts and proceedings against the transferor 
and, therefore, by necessary implication by 
the landholder, it follows that the reference 
toa person as a defaulter would not be to 
his being a defaulter so adjudicated,butonly 
so alleged in the act or proceedings under 
‘reference. It must beconceded and indeed 
it was conceded by Mr. Patanjali Sastri for 
the appellant that if we hold the expression 
“defaulter”, as not inapt or inaccurate with 
reference to a iransferor ryot in respect of 
aa application by 8 landholder under s. 
42, then the contention for the appellant 
in this case must fail, at any rate 80 far es 
the question in this second appeal is con- 
cerned, 

It is also possible that in adding these 
words at the end of the section the Legie- 
lature merely intended to provide against a 
possible contention that the transferee in 
ertain cases could not be regarded as a 
defaulter within the meaning of certain 
Bections of the Act. 

Tt is also possible that the true 
intention of the Legislature in add- 
ing those words was merely to provide 
that the transferee shallalso be deemed to 
have been the defaulter in all such cases 

. where a default is necessary before an act 
or proceeding can be commenced or had. 

Itseemsto us perfectly clear that the 
lower Appellate Court was right in assum- 
ing that the true policy of the Legislature in 
enacting Chap. IX of the Act and especial- 
„lys, 146 therein, was to save the land- 
. holders from the necessily, at their own risk, 
“of going about and finding in the case of 
- every ryot whether or not he had made trans- 
. fers of the holding, before taking any act or 

` proceeding. lf such should be recognised 
tobe the general policy of the act itself, 
lt seems to me that construing s. 147 in 
“the manner contended for by the appellant 
< merely by reason of the addition of the few 
' words atthe end of the section, wculd be 
:to defeat such clear and declared policy of 
the act itself. 
. One is also 
` if the true intention of the Legislature was 
` ps argued for the appellant, the Legislature 
' Should not have made the meaning clear 
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unable to understand why, © 
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in thefirst part of the section itself by use 
of apt language without being driven to 
the necessity of enacting -a provision 
generally and then narrowing its scope and 
curtailing it considerably by the mere 
tacking on of a few words at the end. 

l am, therefore, unable to accept the con- 
tention on behalf of the appellant ard hold 
that the lower Appellate Court was wrong 
in the view taken by it. If s. 147 applies 
alsoto an application under s.42, then no 
other question arises and it must be held 
that the decision of the lower Appellate 
Court in grantiug a decree in favour of 
the respondents was right. The second 
appeal must, therefore, be dismissed with 
costs. 

oN. V. 

AN A. 


Appeal dismissed, 


Cmase ion 


OALCUTTA HIGH COURT. 
APrEBAL FROM ORIGINAL ORDzR No. 235 oF 
1926. 

February 2, 1928. 
Present:—Mr, Justice B. B. Ghose and 
Mr. Justice Cammiade. 

Sreemati SAILABALA DASI 
—PET/TIONER—ÁPPELLANT 
versus 
BAIDYA: NATH RAKSHIT AND ANOTHER 

— OPPOSITE PantY—RESPONDENTS. 

Succession Act (XXXIX of 1925), ss. 224, 290— 
Application for Probate—Hxecutor questioning 
genuineness of Will, whether forfeits right to obtain 
Probate. 

Where there is a statutory law governing the 
question of granting Probate to executors it is not 
open to & Oourt to apply any general principles of 
law and refuse grant of Probate to a named exe- 
cutor on the ground that he disputed the Will or 
any other ground for which the law does not 
authorise the Court to refuse the grant of Probate, 
[p. 543, col, 2] | 

Appeal against an order of the Second 
Additional District Judge, 24-Pergannas, 
dated the 6th of March, 1920. 

Mr. Syed Nasim Ali and Babu Anil 
Chandra Roy Chowdhury, for the Appels 


ant. 

Mr. Atul Chandra Gupta and Babu Susi) 

Chandra Ghose, for the Respondents, 
JUBGMENT. 

Ghose, J.—This appeal arises ouf 
of a very novel proceeding before tha 
lower Court. The facts are’ these ss 
The respondents applied for Probate 
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of a Will executed . by one Jatish 
Ohandra Pal. The appellant in this appeal 
is his widow. The respondents as well 
as the appellant were named as executors 

-in the Will. The appellant did not apply 
for Probate and so she was joined as oppo- 
Bite party in the application for Probate 
made by the respondents. The lady pre- 
sented a petition ‘alleging that she did not 
admit the Will nor didshe admit that the 
Will had been properly executed or attested 
according to law. She, however, stated in 
para. 8 of her petition that if the Will be 
provad to hava been properly executed and 
attested she was willing and claimed to 
get the Probate as executrix; and in her 
prayer she said that the petition for Pro- 
bate might be dismissed after taking evi- 
dence, orif the Will be proved to have been 
properly executed and attested Probate 
might be given to her jointly with the re- 
Bpondents. It appears that the question 
about the due execution of the Wil Was 
fought out The lady in her evidence dis- 
puted the ganuigeness of the Will. In spite 
of herevidenee ii was found that the Will 
was properly ex331581 aal Prodise wai 
Eraatei t» bha rsspoilents  Taereupoa 
the lady presented a petition in which she 
said that by an omission she was not grant- 
ei Probate along with the respondents and 
prayed that Probate might be granted 
to her along with the other naməd exe- 
Gutors. This matter dame up for hearing 
before the learned Judga who dismissed 
her application mainly upon the groun 
that the widow had renounced her executor- 
Bhip and in clearer terms than a mere staté- 
Ment that she desired to renounce the 
&xecutorship. The learned Judge observed 
that when a Will was challenged by a 
ae and entirely repudiated by him, 

e could not turn round and say that he 
Was entitled to Probate. He observed that 
the principle was founded on equity that 
One cannot approbate and reprobats at the 
same time, The learned Judge also refers 
to the doctrine of election. At the end the 
learned Judge stated that by challenging 
the Will as forged the widow repudiated 
the Will and by her conduct renounced 
her right to Probate. Upon that finding 
he dismissed the application. 

She has appealed from that order and 
it is contended on her bshalf that the 
order of the learaed Judge is not warranted 
by law and that she is entitled to Probate, 
Reference was made in the course of the 
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argument to s. 230 ofthe Succession Act 
of 1925 where it is stated that renuncia- 
tion may be made only in the presence 
of the Judge or by writing signed by the 
person renouncing, and it was argued that 
nothing like that having béen done, the 
widow, although she contested the Will, 
was entitled to ask for Probate, The 
question is free from authority and neither 
the appellant nor the respondents could 
point out any authority with reference to 
this question. The matter of Probate is 
governed by Statute and we must look to 
the Statute in order to find whether a par- 
ticular executor is entitled to grant of Pro- 
bate or not according to the Provisions of 
us yi 

t is contended on behalf of + ` 
spondents that s, 230 does not d the 
present case. That section must be read 
along with a. 223. Section 22; provides 
that Letters of Administration cannot be 
granted unless the executor has renounced 
his executorship and without citation bee 
ing issued calling upon the executor either 
to accept or to renounce his executorship, 
and s, 230 refers to the manner of renune 
ciation in sucha case, That argument 
seems to me to be sound. Leaving the 
question of applicability of s, 930 of the 
Act aside there does not appear to be an 
other provision in the Act which precludes 
An executor from asking for Probate at anya 
time. Under s. 224 of the Succession AGt 
where several executors are appointed Pro« 
bate may be granted to them all simule 
taneously or at different times. Where 
there is & statutoty law Boverning the 
Question of grant of Probate to executors 
I donot think that it is open to ts to 
apply any general principles of law and to 
refuse grant of Probate to a named exeeutor 
oa the ground of his disputing the Will 
or any other ground for which the law 
does not authorize the Court to refuse 
grant of Probate, In this case, therefore 
nour judgment we do not think that it 
would beright to refuse grant of Probate 
to the appellant on the ground that she 
actually gave evidence against the due exea 
cution of the Will. Todo so might serious- 


ly affect her right to a 
the Will, g Dy legacy under 


í 
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The appellant is entitled to her costs 
in this Court. We assess the hearing-fee 
at five gold mohurs. 

Cammiade, J.—I agree. 

A. N. A. Order set aside 


MADRAS HIGH COURT. 
Oivit Revision Petition No. 925 or 1927. 
November 4, 1927. 
Present;—Justice Sir Kumaraswami 
Sastriar, Kr., and Mr. Justice Wallace. 
SRILASRI SUBRAMANIA DESIKA 

: GANANASAMBANDHA 

PANDARASANNADHI AVERGAL— 
. PETITIUNER S 
VETSUS 
RATHNASABAPATIHY THAMBIRAN— 
RESPONDENT. 

“Pleader and client—Propriety of appearing for 
opposite party--Duty of party— Right of party whose 
Pleader is restrained from appearing for him, to apply 
for-revision. 

"Where a party seeks to restrain a Vakil from ape 

earing for the opposite side on the, ground that he 
bal appeared for him in certain prior proceedings, 
it must be shown that the party who desires to 
prevent the Vakil from appearing should have 
offered the engagement to him in the first instance 
and the Vakil should have refused the engagement 
on insufficient or improper grounds. The mere fact 
that instructions were obtained in other proceedings 
which arose out. of a right now claimed, gives only 
a preferential right to the party to engage the Yakil 


and if he is prepared to engage him, the Vakil has a. 


duty to appear for him aud not to appear on, the 
Other side. |p. 545, cdl. 2] —.— 

Where a Court, on an application by a plaintiff, 
refuses to allow the defendant's Pleader to appear 
and conduct his case, the defendant must be 
regarded as & person aggrieved or a party to the 
proceedings 80 as to enable him to file a revision 
to the High Court against the order, although the 
defendant was not a party to the proceedings in 
tbid] the Pleader was refused the right to appear, 
ibid] .- i 

Civil revision petition filed against an 
orderof the Subordinate Judge, Mayavaram, 
in I, A. No. 102 of 1927. 

Messrs. N. Grant and K. V. Krishna- 
swamy Ayyar, for the Petitioner, 

Mr. T. R, Ramachandra Ayyar, for the 
Respondent. A 

JUDGMENT.—This is an application 
to revise the order of the Subordinate Judge 
who on the petition of the plaintiff, held 
that Mr. Jayaramier, Vakil for the re- 
spondent, should not appear for the defend- 
ant in the application by the plaintif to 
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file a suit as pauper. The pauper suit, leave ' 
to file which was applied for, relates to the - 
Dharmapuram mutt. Thelate Pandarasan- 
nadhi was murdered and the present 
plaintiff was charged with abetment of the . 
murder. Hs was acquitted. His case is 
that he was duly elected as Pandarasannadhi - 
and the defendant in the case has got no 
rights to that office. In the criminal case 
a question arose as to what was done on. 
the morning after the murder and the 
evidence of some of the witnesses was that - 
on the morning the present plaintiff was 
elected as the Pandarasannadhi and: 
that he performed the funeral ceremonies, 
In the criminal proceedings it was. 
not necessary to decide the question of 
the election of the plaintit as Pan- 
darasannadhi and all that it was necese 
sary to decide was whether he abetted the 
murder or not. During the course of those 
proceedings, the mutt and. its moveable 
properties were taken charge oi-by the 
Subordinate Judge and they were io the 
possession of the defendant, who claimed to 
be the elected Pandarasannadhi. The 
plaintiff first of all applied to the Religious 
Endowments Board for the appointment of 
an interim trustee till the proper Pandaras 
sannadhi was elected, Under the Religious 
Endowments Act the point for consideraa 
tion was whether there was a vacancy in 
the office, whether there were disputes bes 
tween the parties and whether the Board 
could interfere by appointing a trustee till 
the rights of the parties were adjudicated 
upon. . 

[tis not disputed that this petition 


was prepared by Mr. Jayaramier’s 
junior and was filed after consultas 
tion with Mr. Jayaramier. That petis 


tion, however, has not been enquired 
into and nothing further seems to have 
been done except the filing of it before 
the Board, The respondent here who is 
the plaintiff in the suit proposed to be filed 
in forma pauperis, claims the right to this 
office on the ground that he was elected 
and that the defendant has no right to be 
in possession or management of the ina 
stitution. In the enquiry into pauperism, 
the defendant engaged Mr, Jayaramier 
and an application was made by the plainte 
iff to prevent him from appearing. The 
Subordinate Judge passed the order prayed 
for on the ground that Mr, Jayaramier, 
had. obtained instructions and iaformation 
which would prejudice the petitioner if ha 
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&ppeared on the opposite side. One im- 
portant allegation made by the petitioner 
in his petition, namely, that Mr. Jaya- 
ramier prepared the present pauper plaint 
and took instructions from him has been 
discredited by the Subordinate Judge, 
We may take it, therefore, that he was not 
instructed to appear in the application for 
leave to file the suit in forma pauperis 
and the only question is whether on the 
materials before the Subordinate Judge he 
was right in holding that Mr. Jaya- 
ramier ought not to appear simply because 
he had obtained instructions in the criminal 
‘case and in the application to the Religious 
Endowments Board. On this point there 
are conflicting statements, Mr. Jayaramier 
says thathe got no information which was 
likely to prejudice the petitioner and that 
those proceedings were confined to the 
actual points that arose for determination 
and thathis appearing would not in any 
way be abreach of duty on him to the 
present petitioner. ‘The petitioner says that 
he did give information to him in con- 
nexion with those proceedings which will 
have a vital bearing upon his present case 
and may prejudice him if Mr. Jayaramier 
used that information in the interests 
of the defendant. 

In cases of proceedings like the present 
where itis sought to restrain a Vakil from 
appearing for the opposite side, we think 
it must be shown that the party who desires 
_to prevent the Vakil from appearing should 
have offered the engagement in the first 
` dastanee and the Vakil should have refused 
the engagement on insufficient or improper 
grounds. The mere fact that instructions were 
obtained in other proceedings which arose 
out of aright now claimed, in our opinion, 
gives only a preferential right to the party 
to engage the Vakil and if heis prepared 
to engage him, we think that the Vakil 
hasa duty toappear for him and: not to 
Bppear on the other side. In the present 
case it is clear from the record that the 
petitioner did not offer to pay Mr. Jayaram- 
ier a reasonable fee for the present 
application and to engage him, What 
happened was that when he came to Mr, 
Jayaramier witha draft plaint Mr. Jaya- 
ramier who alleges that fees were 
due to him already, declined, have any- 
thing todo with it until the fees were 
paid. Thereupon, lie went away, engag- 
ed another Pleader and conducted the 
proceedings. His own admission shows that 
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he had ample opportunity to engage Mr. 
Jayaramier and that he chose not te engage 
him in those proceedings. |, 

Themain argumentof Mr. T. R, Rama- 
chandra Ayyar is that the present r. 277 
does not cast upon the respondent the duty 
of offering an engagement to Mr. Jayaram- 
ier and giving an opportunity to accept or 
reject the engagement. We think tha if 
the rule does not cover it’ we have to fall 
back upon the general principles. We 
think that where one party wants to re- 
strain a Vakil from appearing, he must show 
that he has made reasonable attempt to 
secure his services, as otherwise the result 
will be that 2 party who engages a Vakil 
in some collateral proceedings can suceesse 
fully prevent his appearing without offer- 
ing an engagement to him. If the petitioner 
thought that the information which he 
gave was material to his interests it was 
his duty to have engaged Mr. Jayaramier, 
On the materials before us, we do not think 
that sufficient reason has been shown for 
preventing Mr. Jayaramier from appearing, 
especially as the finding of the Judge is 
that Mr. Jayaramier did not prepare the 
present plaint or receive instructions from 
the plaintiff and it appears from the record 
that the plaintiff, although he had every 
opportunity of engaging Mr. Jayaramier, 
did not choose to do so. We think in the 
circumstances the order cannot be sup- 
ported. 

It is argued by Mr. Ramachandra Ayyar 
that the appellant in this case was not a 
party and that no Oivil Revision Petition 
is competent. It is difficult to see 
how it can be said where the Oourt 
on an application of a plaintiff refuse 
es to allow the defendant's Pleader ty 
appear and conduct his case, heis not the 
person aggrieved or a party to the pro- 
ceedingsso as to prevent him from filing 
& petition. He is as much interested in 
getting his Vakil to appear for him as 
the plaintiff is to prevent his appearance 
and it cannot he said that if the Vakil does 
not choose to file a revision petition the 
party wil have no remedy, We set aside 
the order of the Subordinate Judge direct- 
ing Mr.J&yaramier notto appear for the 
defendant. Each party will bear his own 
costs. Mr. Jayaramier undertakes net to 
appear in the pauper petition. 

Y. NL Y, Order set aside, 
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ALLAHABAD HIGH COURT. 
Figsr Orvin APPEAL No. 348 or 1925. 
May 17, 1923, 

Present :—Mr. Justice Sen and 
Mr. Justice Niamatullah. 
Musammat BULAQAN alias MUNNI BIBI 

—Dsrenpant—APPELLANT 


versus , 
RATAN LAL—Puatntrrr, R. V. DAVID 
AND OTHERS— DEFENDANTS— 
RESPONDENTS. 
Hindu Law—Jains—Nature of widow's estate— 
- Presumption—Applicability of ordinary Hindu Law 
—Proof of custom. 

Unless a special custom is alleged and proved the 
ordinary Hindu Law governs succession among the 
Jainssnd inthe absence of clear allegation of proof of 
sucha custom it cannot be held that a Jain widow is 
khe absolute owner of the property which devolves 
upon her by inheritance from her husband and that 
an adoption by her does not divest her of her 
estate as a Jain widow. jp. 547, col. 1.] 

Rukhab v. Chunilal (1), Chotay Lall v. Chunnoo 
Lall (2), Rupchand v. Jambu Parshad (3) and Mandit 
Koer v. Phool Chand Lal (4), relied on. 

Sheo Singh Rai v. Dakho (5), distinguished, 

First appeal from a decree of the Second 
Additional Subordinate Judge, Cawn- 
pore, dated the 2lst of July, 1925. 

Mr. Iqbal Ahmad, Dr. K. N. Katju and Mr. 
G. Agarwala, for the Appellant. 

Messrs. Peary Lal Banerji, K. N. Laghate 
and Shambhu Nath Seth, for the Respond- 


enta. 

JUDGMENT.—This is a defendant's 
appeal. The suit was for possession ofa 
moiety share in a house No. 50-3 situate in 
Ghasyari Mandi Naugaza in the city of 
Cawnpore, by a right of purchase under a 
gale-deed, executed by the defendant No. 2 
who is the Official Receiver, in favour of the 
plaintifi-respondent. 

The facta which have given rise to this 
appeal may be briefly set out as follows :— 
One Ohandu Lal who was a Saraugi Jain died 
leaving a widow Musammat Munya Bibi, 
His estate devolved {upon this lady 
under the Hindu Law of inheritance. She 
took one Gopi Nath in adoption in or about 
the year 1908. On the 9th of January, 1909, 
during the minority of Gopi Nath Musam- 
mat Munya, the adoptive mother, for 
herself and her minor son purchased the 
house now in suit for Rs. 9,000 from Ram 
Prasad and certain other persons. Musam- 
mat Munya is alleged to have executed a 
Will on the 17th of February, 1918, in favour 
of the defendant-appellant, Musammat 
Bulaqan altas Munni Bibi, who is the wife 
pf her adopted son Gopi Nath. Thereisa 
gloud of controversy as regards the dus 
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execution and genuineness of this Will. It 
is alleged that the document is a spurious 
one, Jt is pleaded in the alternative that 
atthe time of the execution of this Will 
Musammat Munya was non compos mentis. 
This Will was not registered in the lifetime 
of Musammat Munya and indeed, not for 
about &year and a half till after her death. 
Ítis alleged that Musammat Munya died 
some time after the execution of this Will, 
the date of her death is not known. On the 
Sth of July, 1921, Gopi Nath executed a 
deed of gift in favour of his wife which 
embraced property other than the property 
in suit. Gopi Nath was adjudicated an 
insolventon the 15th of September, 1923, and 
the defendant No. 2 was appointed the 
Official Receiver. The defendant No. 2 
executed a sale-deed in favour of the present 
plaintiff of a moiety share in the house on 
the 24th of October,1924, for & sum of 
Rs. 3,000. Trouble arose between the pur- 
chaser and the wife of Gopi Nath 
as regards the former utilising the 
fruits of his purchase and ultimately 
the present suit was instituted on the 
6th of January, 1925, on the allegation 
that the house belonged to Gopi Nath, that 
it invested in the Official Receiver and the 
latter official was competent to convey a- 
good title to a moiety share in the house 
by the sale-deed executed by him in fayour 
of the plaintiff, 

The suit was defended on various grounds, 
It was contended that the house was the .. 
exclusive property of Musammat Munya, the © 
widow of Chandu Lal, that she as a Jain 
widow was competent to bequeath the 
house to the defendant-appellant and the 
Will dated the 17th of February, 1918, wasa 
valid and operative document. It was 
further pleaded that Gopi Nath had subse- 
quent tothe death of his adoptive mother 
ratified the Will in favour of Musammat 
Bulagan, his wife and thereby had passed 
a title to his wife under the Will. 

The learned Subordinate Judge of 
OCawnpore decreed the plaintiff's suit. He 
held that the house in question was pur- 
chased by Musammat Munya on the 9th of 
January, 1809, out of the funds which came 
into her hands from the estate of her 
husband Chandu Lal: that by the said 
purchase Gopi Nath became the absolute 
owner of the property, that Musammat 
Munya was not, therefore, competent to 
bequeath the property to his daughter-in- 
law Musammat Bulagan,and tbat the Will. 
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executed by Musammat Bulaqan could not 
be rendered operative by any subsequent 
ratification by Gopi Nath because Musam- 
mat Munya had no power to make a bequest 
of this property which did not belong to 
her and no act of ratification could validate 
& transaction made by a person who had not 
entered the same in the capacity of an 
agent. 


In appeal, it is contended that Musammat 


Munya being a Jain widowitmust beheld in 
law that she was the absolute owner of the 
property which devolved upon her by 
inheritance from her husband Chandu Lal 
and that the adoption of Gopi Nath by 
her did not divest her of her estate as a 
Jain widow. We find it extremely difficult 
to subscribe to this proposition. 
The four main divisions of the Saraugi 
Jains are Parma, Oswal, Agarwal and 
Khandewal. Although in certain respects 
they are dissenters from Hinduism,, in 
matters of inheritance they follow the ordi- 
nary Hindu Law. Unless a special custom is 
pleaded and proved, the ordinary Hindu 
Law governs succession amongst the Jains, 
It cannot be assumed that they do possess 
& peculiar custom of inheritance with 
reference to the property which devolves 
upon a Jain widow from her husband and 
reported decisions cannot supply the place 
of evidence and any fact relating to custom 
has got to be proved by the production of 
evidence bearing upon the question sought 
- to be proved. It cannot be held, as a 
. matter of fact, that a custom in deviation 

from the general law exists in a particular 
Jain family or in the caste generally but 
the matter has got to be pleaded and prov- 
ed like any other fact, This proposition 
is supported by considerable authority. In 
Rukhab v. Chunilal (1), Jardine, J., cites 
_ with approval the following texts quoted 
from West and Buhler: “It is now settled 
law that the ordinary Hindu Law of in- 
heritance is to be applied to Jains in the 
absence of custom and usage varying that 
law." In Chotay Lall v. Chunnoo Lall (2) 
their Lordships ofthe Judicial Committee 
observe: “The customs of the Jains, 
where they are relied upon must be proved 
by evidence, as other special customs and 
usages varying the general law should 
be proved, and that in the absence of proof 


(1) 16 B. 347; 8 Ind. Dec. (x. 8.) 709, 
, (3) 8 I. A, 15; 4 0. 744; 3 0, L, R. 465; 3 Sar. P. C, 
J, 880; 3 Suth, P, O, J, 572; 3 Iud, Jur, 175; 2 Ind, 
Peo, Qu Bo) 473 (P. 0), 
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the ordinary;law must prevail" In Rup 
Chand v. Jambu Parshad (3), Sir Arthur 
Wilson observes at page 35u* as follows :— 
“So faras the pure law applicable to the 
case is concerned thereis nothing in doubt. 
There is no longer any question that by the 
general Hindu Law applicable to the twice- 
born classes, a boy cannot be adopted 
after his marriage, and there is nodoubt 
that the Agarwala Jains belong to one of 
the twice-born classes." It was held in 
this case that the general Hindu Law was 
applicable to thetwice-born classes includ- 
ing the Jains and a special custom as 
regards the adoption of a married boy had 
to be proved like any otherfact. In Mandit 
Koerv.Phool Chand Lal (4)it was heldthat 
“when a custom to the effect that the widow 
ofa sonless intestate (amongst the Saraugi 
Agrwalas of Barh, takes an absolute interest 
in his property, is set up, it must be shewn 
by the clearest and unvariable evidence 
that that particular custom applied tothe 
particular place where the parties resided, ” 
It would be unnecessary to multiply further 
authorities. The learned Advocate for the 
appellant strongly relies upon the decision 
of the Judicial Oommittee in Sheo Singh 
Raiv. Dakho (5) as an authority for the 
proposition “that although ordinary Hindu 
Law, in theabsence of proof of special 
customs, has usually been applied to 
persons of the Jains sectin Bombay, yet 
the Jains possess the privilege of being 
governed by their own peculiar laws and 
customs when the same are by sufficient 
evidence capable of being ascertained and 
defined, and are not open to objection on 
grounds of public policy or otherwise", 
Reliance has been particularly placed upon 
the following passage from the head-note: 
"A sonless widow of a Saraugi-Agarwalas 
takes by the custom of the sect a very 
much larger dominion over the estate of 
her husband than is conceded by Hindu 
Law to the widows of orthodox Hindus to 
the extent at least of an absolute interest 
in the  self-acquired property of her 
husband". In the written statement, the 
defendant has nowhere alleged that the 


A. 93 (P. O.). 

4) 2 0. W. N. 154. 

5) 5 I. A, 87; 1 A. 688; 2 C. L, R. 193; 3 Sar. P, ©, 
J. 807; 3 Suth, P, C. J. 529; 2 Ind, Jur, 396; 1 Ind. Dec, 
(N, 8.) 481 (P. 0). 
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properly was purchased with the money 
which was the aelf-acquisition of her 
husband Chandu Lal. This was a matter 
which ought: to have been alleged and 
which was capable of being proved. We 
are not ina position to make such a very 
large assumption in favour of the defendant- 
appellant that the said money was the self- 
acquisition of Chandu Lal. The Privy 
Council decision relied upon by the appel- 
lant does not, therefore, admit of ap- 
plication to the facts of the present 
case. No custom as was setupin the case 
last referred to was alleged or prov- 
ed. It follows, therefore, that Musam- 
mat Munya acquired this property with her 
husband's money as the property of her 
' adopted son and from the date of the 
adoption, she was divested of her estate. It 
further follows that the lady was not compe- 
tent to execute a Willin favour of her 
daughter-in-law so as to pass a title to her, 
even on the assumption thatthe Will was 
a perfectly genuine and bona fide trans- 
action, 

As has already been noticed above, the 
house in dispute is not one of the pro- 
perties conveyed by the gift dated the 
5th of July, 1921, by Gopi Nath to the 
defendant-appellant. She can, therefore, 
have no title to the property under the 
deed of gift as such. The execution of 
the document cannot in any way directly 
or indirestly legalise the Will executed by 
Musammat Munya in favour of the appel- 
lant. Wedonot think that there is any 
force in this appeal. It is accordingly 
dismissed with costs. 


A N, 4. Appeal dismissed, 


MADRAS HIGH COURT. 
Second OrvinL APPEAL No. 555 or 1925. 
January 23, 1928. 
Present:—Mr. Justice Wallace and 
Mr, Justice Srinivasa Áyyangar. 
RANGASAWMI NADAR, Minor, BY HIS 
GRANDFATHER AND GUARDIAN 
ARASAMUTHU NADAR— DEFENDANT 
No. 3—APPELLANT 
versus 
SUNDARAPANDIA THEVAR AND OTRERS 
— PLAINTIFF AND DuFenpants Nos. 

1, 2 AND 4—HESPONDENTS., 
pivil Procedure Code (Act V of 1998), e, ii, 


RANGASAWAMI NADAR v, SÜNDABAPANDIA THEUAR, 
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O. XLI, r. 25—Remand—Trial Court, omission of, to 
give findings on particular point—Appellate Court, 
whether bound to remand—Transfer of Property Act 
UV of 1882), ss. 41, 52—Estoppel—Purchase from one 
member of joint family—Members of joint family, 
whether estopped from setting up title—Lis pendens, 
effect of—Res judicata—Adjudication subsequent to 
alienation between alienor and third person, whether 
binding on alienee. 

Where the trial Court doesnot give a finding 
with regard toa point in the view it took of the case 
on other points, the Appellate Gourt is not bound 
to remand the case to the trial Court for fresh 
findings but is entitled in law to come to any find- 
ing of fact by itself. [p. 549, col, 1. 

lfa property is admittedly joint family property, 
the mere fact that it comes to be dealt with by 
one ofthe members of the family as ifit were his 
own property cannot be relied upon by any person 
who deals with such purchaserfor the purpose of 
showing that such purchaser can be regarded asan 
ostensible owner of the property, Mstoppel can 
arise only if the owner ofthe property allows it to 
be dealt with by the ostensible owner. In other 
words, when the owner holds out some other person 
as the real owner of the property he is inlaw estopped 
from afterwards disputing whatever thet ostensible 
owner did. [p. 549, cols. 1 & 2.] 

After a person has alienated his interests in hia 
properties, any adjudication come to against the 
alienor subsequent to the alienation cannot operate 
as res judicata against the alienee who was not a 
party thereto and whoso alienation was not in 
question. |p. 549, col. 2.] 

With regard to alienations pendente lite the rule is 
not that the alienation is absolutely void but the 
transfer will not affect the rights of any party thereto 
under any decree or order which may be made in 
the suit. In other words, the transfer will be avail- 
able and valid subject, however, to the result of the 
suit during the pendency of which the transfer is 
made, [p. 550, col, 1,) f 

Becond appeal against a decree of 
the Oourt of the Additional Subordinate 
Judge, Ramnad at Madura, in A, B.. 
No. 26 of 1924, (A. S. No. 125 of 1923 
District Court, Ramnad), preferred against 
that of the Court of the Additional 
District Munsif, Sriviliputhur, in O, 8. No, 
85 of 1922, 

Mr. WatrapS. Subramania Ayyar, for 
the Appellant. 

Mr. R. Gopalaswami Iyengar, for ihe 
Respondent. 

JUDGMENT.—The suit out of which | 
this second appeal has arisen was for 
Bale on a mortgage. The plaintiff was 
the mortgagee and the Ist defendant the 
mortgagor. The rd defendant was made 
B party to the suit on the ground that 
he claimed ownership in respect of the 
2nd item of the property, the subject- 
matter ot the suit. ‘The plaintiff has been 
granted a decree in respect of half of 
item No, 2 in the suit. 4 

The point taken last by the learned 
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Vakil for thesppellant may first be dis- 
bosed of. He argued that the 3rd defend- 
&ut was not a necessary party at all to 
the suit upon the mortgage, but he was 
made a party asa person elaiming title 
to the property in himself and the plaint- 
iff made him a party to the action on 
the ground that the property which was 
subject to the mortgage was in his pos- 
session, No objection was taken to this 
course and we cannot possibly accede to 
ths contention that at thia stage we should 
allow thia point of misjoinder to be taken 
for the first time, 

Tt was next argued that the decision 
relating to the fraud on the registration 
on the ground that item No, 1 was 
fraudulently included originally in the 
suit mortgage, Ex. A, merely for the 
purpose of getting the deed of mortgage 
registered ina particular registration dis- 
trict, was come to by the lower Ap- 
pellate Court without an opportunity being 
given to the District Munsif's Court to 
arrive at a finding thereon. The District 
Munsif did not give &&4finding with re- 
gard to it because, in the view he 
took of the case, it became 
for him todo so. Butthe lower Appellate 
Court has gone fully into the matter 
and affirmatively found against the fraud 
alleged. We are not satisfied that the 
finding of the lower Appellate Court on 
this matter is wrong. The lower Appellate 
Oourt was not bound to remand the case 
and it was entitled in law to come fo 
any finding of fact by himself, 

On the main question it was argued 
by the learned Vakil -for the appellant 
that the basis upon which thelower Ap- 
pellate Court proceeded to grant the de- 
cree to the plaintiff was wrong, namely, 
the ground that the 3rd defendent was 
estopped from contending that the mort- 
gage in favour of the plaintiff was im- 
proper. Itis difficult to sustain the judg- 
ment of the lower Appellate Court on 
this matter. If the property was admitt- 
edly joint family property the mere fact 
that it comes to be dealt with by one 
of the members of the family as if 
it were his own property cannot be relied 
upon by any person who deals with 
such purchaser for the purpose of show- 
ing that such purchaser ean be regarded 
as an ostensible owner of the property. 
Estoppel can arise only if the owner of 
the property. allows it to be dealt with 
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by the ostensible owner. In other words 
when the owner holds out some other 
person as the real owner of the property, 
he is in law estopped from afterwards 
disputing whatever that ostensible owner 
did. If, admittedly, the entire. joint family 
was the owner there was no room for 
invoking any such estoppel because it 
was nobody's ease that the joint family 
held out some third party as the owner 
of the property. But it is elear that, if 
not on that ground, the judgment of 
the lower Appellate Court can be sustained 
for other reasons, 


We must take it that the find. 
ing of the lower Appellate Court 
with regard to. Ex. D. the sale-deed 


in favour of the Ist defendant wag that 
it was for consideration. Mr. Watrap Ñ, 
Subramania Ayyar forthe appellant argued 
that the finding with regard to the con. 
sideration for Ex. was only in- 
volved in the finding of the consideration 
for Er. and that, therefore, the 
lower Appellate Court should be called 
te find separately. The considerations for 
the two are separate and it is clear that, 
aecording to the finding recorded by the 
lower Appellate Court, the consideration 
for Ex. D was a certain Promise to 
discharge the debts of the vendor made 
by thelst defendant and the consideration 
for Ex. A was a promise to discharge those 
debts made by the plaintiff to the Ist de. 
fendant. It was, however, strenuously con. 
tended that there was a previous guit 
instituted by the 3rd defendant-appellant 


Ex. D was not Supported by any con. 


adjudication 

subsequent to the title of : p 
follows that any adjudication Come to 
against the alienor subsequent to the 
alienation cannot operate as res judicata 
against the person whose alienation was 
noi then in question, Therefore, the plea 


950 
of resjudicata, it follows, cannot be sus- 
tained, 

Next, it was argued that, in any case 
as the mortgage in favour of the plaint- 
iff was made during the pendency of 
the auit for partition instituted by the 
3rd defendant and referred to above the 
adjudication in that ease must in some 
manner be regarded as binding upon the 
plaintiff, Asthe plaintiff was not a party 
to that suit and is not a person claim- 
ing from the 1st defendant subsequent 
to the adjudication it follows that the 
rule is not available as against him. 
With regard to alienation pendente lite 
the rule is not that the alienation is ab- 
solutely void that the transfer will not 
affect the rights of any party thereto 
under any decree or order which may 
be made in the suit. In other words 
the transfer wil be available and valid 
subject, however, to the result of the suit 
during the pendency of which the transfer 
is made. If asa result of the previous suit 
the entire propertv had been given to the 
8rd defendapt,no doubt, it would not now be 
open to the plaintiff to rely upon that mort- 
gage even to the extent of the one-half. 
But the previous suit was only for the 
half share of the 3rd defendant in the 
property and there was no claim in the 
previous suit relating to the entire pro- 
perty and, in any case, the decree was 
only by way of granting him a moiety 
of item No. 2 in the present suit. If 
so, we must hold, as has been held by 
the lower Appellate Court, that it is only 
to the extent of the half that the 3rd 
defendant became entitled that the mort- 
gage would not be binding. The decree 
however, that has been granted is only 
in respect of the other moiety than the 
moiety that was granted to the 3rd de- 
fendant under the decree. It follows from 
all these considerations that the decree 
passed by the lower Appellate Court is 
right and the second appeal is, there- 
fore, dismissed with costs of the Ist re- 
spondent. 


Y. N, V. Appeal dismissed. 
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LAHORE HIGH COURT. 
Srconp CIVIL APPEAL No. 1571 oF 1926. 
March 14, 1928. ; 
Present:—Mr Justice Addison. 
FAZAL KHAN—PLAINTIFF— 
APPELLANT 


versus 
ANWAR. MINOR THROUGH DASAUNDHI 
—DnzreNDANT—HR RESPONDENT. 
Custom—Will—Will and gift, distinction between— 
Ancestral property—Daughter or daughter's son, Will 
in favour of—Sonless Gakkhar of Jhelum Tehsil—~ 
Muhammadan tribes of Jhelum District—Powers of 


alienation—Onus probandi.’ 
A sonless Gakkhar of Jhelum Tehsil can make & 


Willdisposing of his ancestral property in favour 
of his daughter in the presence of his brother. [p. 593; 


eol. 1.] 
[Case-law cited.] 

Although the initial presumption throughout the 
Punjab is against the power of alienation in reapect 
of ancestral land and the burden of proof at the 
outset rests on the person asserting such power, 
yet in cases of Muhammadan tribes of the Jhelum 
District the presumption against the validity of a 
Will by a sonless proprietor to 2 daughter or 
daughter's son is nof of DUE weight and may be 


Ll]. 
Sher Jang v Ghulam M ohi-ud-din (6), followed. 
ic Customary Law 


, col. 2.] 
Bano v. Fateh Khan (1), followed. 
Rakhi v. Baza (2) and Taj Muhammad v. 


from a decree of the 
Distriet Judge. Jhelum, dated the 8th 
March, 1926, affirming that of the Subor- 
dinate Judge, Fourth Class, Jhelum, dated 
the 16th April, 1925. 

Mr. Anant Ram, for the Appellant. 

Chaudhri Zafrulla Khan, for the Re- 
spondent. 

JUDGMENT.—Allah Ditta, a sonless 
Gakkhar of Badlot, Jhelum Tehsil, madea 
Will bequeathing his Jand in favour of 
his daughter, Musammat Daulta Begam, on 
the 47th of August, 1921. He died shortly 
afterwards and the land was mutated in 
favour of his daughter. She died and was 
succeeded by her son Anwar, mutation 
being effected in his favour onthe 15th of 
June, 1922. On the 5th of July, 1922, 
Fazal Khan, the brother of Allah Ditta, 
inatituted a suit against Anwar through 
his father Bahadur Khan, as his guardian 
ad litem for possession of the land on the 
ground that the Will was not executed when 
Allah Ditta was of a disposing mind and 
that hehad no power to make a Will under 
custom, On the 18th of July, 1922, the 
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guardian ad litem of the minor Anwar 
compromised the suit and gave up the land 
ia favour of Fazal Khan. Fazal Khan 
aczordingly obtained a compromise decree 
for possession of theland in question, On 
the sth of December, 1922, Anwar by his 
next friend Dasaundhi Khan instituted a 
suit against Fazal Khan for a declaration to 
the effect that the compromise decree for 
possession against Fazal Khan was not 
binding upon the minor and had no effect 
on bis rights as it was obtained by the 
collusion of his father and Fazal Khan. 
It would appear that the minor's father, 
who was his guardian ad litem, obtained 
a daughter of Fazal Khan in marriage and 
on appeal to the Court of the District Judge 
the minor’s suit was decreed. 

Fazal Khan thereupon on the 22nd of Octo- 
ber, 1924, instituted the present suit for the 
land left by Allah Ditta, his brother, on 
the same allegations as in his first suit, 
Both the Courts below held that the Will 
by Allah Ditta was duly made in favour 
of hisdaughter and that he had power to 
make Will under custom. The learned 
District Judge, however, granted a certi- 
ficate under s, 41 of the Punjab Courts 
Act on the question asto whether a sonless 
Gakkhar of Badlot, Tehsil Jhelum, could 
make a Will of his ancestral property in 
favour of his daughter inthe presence of 
his brother. On this certificate Fazal 
Khan has preferred this second appeal. 

A preliminary objection wastaken that 
the suit was barred on the principle of 
res judicata. What was argued was that, 
in the minor’s suit for a declaration that 
the compromise decree was not binding 
on him by reason of his father's collusion, 
“the defendant Fazal Khan could have 
pleaded that in any case the Will was not 
duly made and that it was invalid by 
custom and in this way have resisted the 
suit. Ashe did not doso,it was claimed 
that under Expl IV to 5. 11, Civil 
Procedure Code, the matter had become 
Tes judicata as these matters might and 
ought to have been made grounds of de- 
fence inthe former suit. It seems to me, 
however, that tha objection must fail. The 
minor’s suit was only to the effect that the 
decree in Fazal Khan’s first suit should 
be set aside because it was obtained against 
him through the collusion of his father. If 
eollusion was proved he was entitled to 
his decree, It might have been better if it 
' had been ordered that the first suit by Fazal 
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Khan should be re-opened when the minor 
obtained his decree, and that the first suit 
should then have been proceeded with and 
decided on the merits. This has some- 
times been done. Asit was not done in the 
present case, Fazal Khan was certainly 
entitled to bring the present suit which is 
in effegi the same as his first suit, I am 
unable to hold that tHe merits should 
have been fought out in the minor's suit. 

It was held bya Full Benehin Bano v. 
Fateh Khan (1) that the distinction under 
Punjab Oustomary Law between the power 
of gift inter visos and the power of testation 
is a matterof decree and form only, and 
where the power to giftis shown to exist 
an initial presumption arises that there is 
& co-extensive power of testation. This 
Court in Rakhi v. Baza (2) accepted this 
principle, but allowed the presumption 
which arose to be rebutted by an express 
entry in the riwaj-i-am. It was also stated 
in Taj Muhammad v. Sayad Muhammad (8) 
thatitis well-recognised principleoflaw that 
the power of alienation inter vivos and the 
power of testation go together, and that ifthe 
former is proved to be governed by custom 
the latter is presumed to follow the same 
rule. This principle isembodied in para. 56 
of the Tenth Edition of Rattigan's Digest of 
Oustomary Law. For this reason if there 
is proof of the power to gift, it can be 
relied upon to prove the power of testa- 
tion. 


The learned Oounsel for the appellant 
relied on Muhammad Khan v. Dulla (4) in 
which it was held that a sonless Gakkhar 
of the Jhelum District could not make a 
gift of the whole of his ancestral land 
in favour of his sister’s son in the presence 
of his near collateral, Healso referred to 
Muhammad Beg v. Bahadur (5) where it 
was held that a sonless Mughal of the 
Jhelum Tehsil could not gift the wholeof 
his ancestral property under custom to 
his daughter's son in the presence of a ne- 
phew. Amore recent ruling which requires 
examination is Sher Jang v. Ghulam Mohi- 
ud-din (6). It was heldin it thata son- 
less Muhammadan Mair Rajput of the 


(1) 48 P. R. 1903; 111 P. L. R. 1903 (F. B.). 
(2) 79 Ind. Cas, 743; 5Lah.34; A.I. R. 1924 Lah, 
452; 1 Lah. Cas. 68. 
(3) 34 Ind. Cas. 126; 122 P, R, 1916; 9 P. W. R, 1916; 
48 P. L. R. 1917. 
(4) 57 P. R. 1896, 
(5) 23 P. R. 1896, 
(6) 22 P. R. 1904; 40 P, L, R, 1904, 
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Ohatwal-Tebsil of the Jhelum District 
could gift half of his ancestral land in 
favour of his daughter's son in presence of 
his collaterals. It waslaid down that al- 
though the initial presumption throughout 
the Province is against the power of aliena- 
tion in respect of ancestral land and the 
burden of proof at the outest rests on the 
persons asserting such & power, yet in cases 
of Muhammadan tribes of the Jhelum Dis- 
trict the presumption against the validity 
ofa gift by a sonless proprieter toa 
daughter or daughter's son is not of great 
weight and may be easily shifted. In my 
opinion thisisthe correct view. It was 
held by a Full Bench in Gujar v. Sham Das 
(7) that the onus probandi generally lies on 
the person asserting the existence of the 
power ofa sonless proprietor to alienate 
ancestral land. By reason, however, of the 
principle laid down in Sher Jang v. Ghulam 
Mohi-ud-din (6) the onus is very light upon 
Muhammadans inthe tract I am dealing 
with, especially when the giftisin favour 
ofadaughter or her son. I shall quote 
what was said at page 92* of the 1904 
. judgment:—“Our conclusion, therefore, is 
that the power of gift in favour of a daugh- 
ter'ssonis one very commonly exercised 
among the Musalman tribes ofthe Jhelum 
District, and is rarely successfully con- 
tested except in some casesin which the 
entire ancestral holding has been so gifted 
and that the burden laid upon the persons 
setting up the validity of such a gift by the 
Full Bench ruling isof the lightest and 
one which may be very easily shifted.” 
The principle laid down in Sher Jang v. 
Ghulam Mohi-ud-din (6) was approved in 
Fazal v. Khan Muhammad (8) (see the first 
paragraph at page 315* of the report). The 
case of Mughals of got Phaprah of Chakwal 
and Pind Dadan Khan Tehsils arose in 
Hassan v. Jahana (9) and it was held that 
among them a gift by a sonless proprietor 
of the whole of his ancestral immoveable 
property to his relations in the female 
line is valid in the presence and without 
. the consent of his male agnates. The 
same a. re: in this case also. The 
case of Muhammad Beg v. Baha 
a i Ria 
There are numerous authorities t 
effect that the Muhammadan tribes t 


(T) 107 P. R, 1887 (F. BJ). 
(8 85 P. R. 1904: 172 P. L. R. 1905. 
(9) 71 P. R. 1904; 96 P. L. R. 1904. 
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this tract have power to make Wills of ` 
gifte, disposing of their antestral property 
in favour of daughters or their sons, In 
Allah Baksh v. Muhammad Baksh (10) it was 
held that Mughals of got Phaprah ofthe Pind 
Dadan Khan Tehsil of the Jhelum District 
could bequeath all their ancestral pro- 
perty in favour of a daughter's son in the 
absence of male issue. In Charagh v. 
Chamman (11) it was held that a sonless 
Mukammadan Rajput of Jhelum could make 
a giftofhis ancestral land in favour of 
hia son's daughter. In Sabalam v. Sarfaraz 
(19)it was held that à sonless proprietor 
amongst Janjuas of Jhelum Tehsil could 
bequeath ancestral land in favour of hia 
daughter. In Fazl v. Bhagbari (13) it 
was held that a sonless Muhammadan Raj- 
putof the Ohakwal Tahsil could make a 
Will in favour of his daughter and in 
Karm Baksh v. Fatta (14) it^was beld that 
Chuhan Rajputs of Jhelum could make 
gifts of ancestral land in favour of sons-in- 
Jaw in the presence of nephews. Feroz 
Khan v. Amir Muhammad Khan (15) ia an 
important decision. It was held by a 
Division Bench that a gift by asonless pro- 
prietor of his ancestral land to his daughters 
and their husbands in the presence of 
first cousins was valid by custom of Gak- 
khars in .village Domeli in the District 
of Jhelum. This case is on all fours with 
the present except that the village is 
different, Muhammad Khan v. Dulla (4), 
which I have already referred to. was dis- 
tinguished. It was held in the 1896 case 
that the power to gift toa sister's son did 
not obtain among Gakkhars in Jhelum and 
it was said in the 1902 case that the matter 
was not very fully discussed in thejudg- . 
ment of that case which was also not on 

all foura with the case heing decided. An- 
other instance among Mubammadan tribes 
ofthistrect is afforded by Muhammad 
Khanv. Kesran (16) where it was held that 
bv custom among Kabuts of Tebsil 
Ohakwal of the Jhelum District a sonlegs 
proprietor could make a free disposition of 
his ancestral land to à daughter in the pre- 
sence of brothers. The care of Gakkhars in 
the adjoining District of Rawalpindi is dis- 
cussed in Sardar Khanamv. Amir Zaman 


(10) 56 P. R. 1881. 

(T1) 53 P. R. 1884. 

(19) 122 P. R. 1884. 

(13) 93 P. R. 1885. 

(14) 108 P. R. 1891. 

(15) 53 P. R. 1902: 74 P. L. R. 1902. - 
(16) 68 Ind. Cas. 841; 2 Lah. 170; 3 Lah. T4, J. 475, 
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Khan (17) andit was held. that a sonless 
Gakkhar could gift the whole of his an- 
cestral property without the consent of his 
near male kindred. 

I have discussed the authorities nearest 
tothe present case. According to the an- 
swar to question No. 78 f the Customary 
Law of Jhelum District -Gakkhars said that 
there wasa difference of opinion as to whe- 
ther a proprietor could dispose of his pro- 
perty by Will The right to make Wills, it 
is stated, was not generally recognised, 
but a large minority said that it might be 
doneevenin the presence of sons who 
could not, however, be excluded altogether. 


The cases cited were chiefly gifts and not , 


Wills, 

In fact Wills were practically unknown 
everywhereinthe Punjab until after the 
Sikh times. In view, however, of the au- 
thorities that I have discussed instances of 
gifts are effective in establishing the power 
to make Wills, Janjuas gave practically 
the same reply as Gakkhars. The Jhelum 
Janjuas went further and said that there 
‘was no custom empowering a proprietor 
tomake a Will. Yet it was held by the 
Punjab Chief Court in Sabalam v. Sarfaraz 
(12) that they had power to make a Willin 
favour of daughters, As regards gifts the 
Gakkhars' reply to question No. 89 showsthat 
there wasno dispute as to self-acquired 
and moveable property being gifted. That 
was recognised by all, but it was added 
that thedeoisions were conflicting as regards 
their powerto make gifts of ancestral pro- 
perty. The riwaj-i-am, therefore, leaves 
the matter doubtful, but it shows that a 
large minority of Gakkhars wasin favour 
of the power of gifting ancestral property 
aud of making Wills. The burden is, there- 
fore, very light upon the minor defendant 
fo establish the custom. 

The first witness for the defendant gave 
an instance where his maternal uncle, Fateh 
Ali Khan, made a gift of his ancestral land 
in favour ofhis daughter. The suit of 
the reversioners failed. He also cited an 
instance of the plaintiff's own family. The 
father and paternal uncle of the plaintiff 
gifted some land in favour of their sister 
and the plaintiff was unsuccessful in re- 
covering the land though the suit ultimate- 
ly came to the High Oourt. The fourth 
witness for the -defendant, a lambardar, 
cited an instance ofa gift of 64 kanals of 


(17) 70 Ind. Oas. 227; 3 Lah. 392; A. I. R. 1923 Lah. 
125, 
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land in favour of his own wife. by her 
father. A suit was brought to set aside 
the gift and was contested up to the Chief 
Court, butit failed. The other case given 
by him was that of his paternal unele 
Nur Khan and Amir Khan. They made 
a Will bequeathing theirland in favour of 
Musammat Muhammad Bi daughter of 
Nur Khan. A civil suit was brought by one 
of the reversioners and failed. He also 
gave an instance of Khuda Dad Khan 
having made a Will in favour of his 
daughter Musammat Nawab -Begam. An- 
other instance given by him was that of 
Pir Bakhsh who made a Will in favour 
of his daughters. No suits were brought 


: in the case of the last two instances. 


The sixth witness for the defendant gave 
another instance. His father marrieda 
Gakkhar woman and her father who was 
a Gakkhar made a gift of Jand in her 
favour. That land was stil with the 
witness though the heirs broughta suit to 
contest the gift. All the witnesses ex- 
amined on behalf of the defendant stated 
that there wasa custom among Gakkhars 
by which they could make Wills in the 
absence of male issue in favour of daugh- 
ters. 

As against theabove evidence the plaint- 
iff only examined three witnesses one of 
whom is nearly related to him. They do 
not belong to the parties’ village but to the 
village of the plaintiff's wife. They stated 
that thers was nocustom amongst Gakkhars 
to make Wills disposing of ancestral pro- 
perty, but could give no instance where 
Wills or gifts were set aside. The evidence, 
therefore, is entirely in favour of the defend- 
ant and against the plaintiffs contention 
that a sonless Gakkhar has no power to 
make a Willin favour of his daughter. 

After a careful consideration of the 
authorities, the Oustomary Law of the 
Jhelum District, and of the evidence, Iam 
of opinion that a sonless Gakkhar of Tehsil 
Jhelum can makea Will disposing of his 
ancestral property in favour of his daughter 
in the presence of his brother. I, there- 
fore, dismiss the appeal with costs, 

E. L. A ppeal dismissed, 
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MADRAS HIGH COURT. 

CIVIL AppEal No. 263 op 1923. 
January 16, 1928. 
Present:—Justice Sir C. V. Kumaraswami 
Sastriar, KT., and Mr. Justice Reilly. 
YELLAMARAJU VENKATASUBBA 
RAO—DzrNDANT No. 1— APPELLANT 

versus | 

GOTETL VIGNESWARADU (DEAD) AND 

OTHERS—PLAINTIFF AND DEFENDANTS Nos. 2 

to 14 — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I1, v. 2, 
0. XXI, vr. 58 10 88—Unmsuccessful claimant, suit by, 
for declaration im, District Munsif's Court—Subsequ- 
ent Suit for possession in higher Court—Bar of O. IT, 
r. 2—Res judicata. 

The suit contemplated under O. XXI, r. 63, Civil 
Procedure Code, is à suit to establish the'right which 
the plaintiff claims in theclaim petition and the cause 
of action inthe suit must be the cause of action 
comprised in the claim petition. [p. 555, col. 2.] 

Dispossession of a claimant after the right to set 
aside the order on the olaim petition has accrued 
cannot be held to be & part of his cause of action 
for a suit under O. XXI r.63 so as to attract the 

rovisions of O. II, r.2, Civil Procedure Code, and 
bu the institution of subsequent suit for possession. 
[p. 556, cole. 1 & 2] 

An unsuccessful claimant under r. 58 of O. XXI, 
Gode of Civil Procedure, may sue under r. 63 of 
that Order to establish the right which he claims to 
the property attached without praying for recovery 
of possession, even when he is out of possession 
and is able to sue for that relief, 8. 42 of the 
Specific Relief Act not being applicable to such a 
case. [p 559, cols.1 &2] 

Order II, r. 2, Civil Procedure Code, is directed to 
securing the exhaustion ofthe relief in respect ofa 
eause of action, and not to the inclusion in one and 
the same action different causes of action, even 
though they arise from the same transaction. |p. 555, 
col. 2; p. 559, col. 1.] Alm ne 

One of the conditions precedent to the applicabil- 
itv of the doctrine of rea judicata is that the decision 
oftha Court which is pleaded in bar should be the 
decision of a Court competent to try the subsequent 
suit or the suit in which the issue has been sub- 
sequently raised. (p. 548, col. 1.] 3 

Where a case in terms falls within s. 11, Oivil 
Procedure Oode, the Court cannot travel ouside the 
section for the purpose of determining whether the 
matter is res judicata or not. [p. 558, col. 2; p. 559, col. 1] 

In proceedings for attachment in execution of & 
decree the plaintiff, claiming as purchaser from the 
judgment-debtor, put in a claim petition which was 
rejected. The decree-holder subsequently became the 
purchaser. The claimant filed a suit in the District 
Munsif's Court to sét aside the order on the claim 
petition and succeeded, the Court holding that the 
attachment wasinvalid. A suit for possession was 
subsequently filed by the plaintiff in a Subordinate 
Judge's Court asit was beyond the competency qf 
the District Munsif : 

Held, (1) that the plaintiff was not bound to sue 
for possession before the District Munsif's Court, and 
O. IT, r. 2, Civil Procedure Code, did mot bar the 
present suit ; ` [p. 558, col 2.] a 

(2) that the question as regards the validity of 
the plaintiffs sale-deed was not res judicata by 
reason of the decision in the suit filed by him to set 
aside the clajm order. [ibid.] 
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Appeal against a decree of the Oourt 
of the Subordinate Judge, Bapatla, in O. S, 
No. 103 of 1921. . 

The Hon'ble Mr. V. Ramadoss, Messrs. A. 
Krishnaswami Ayyar, P. Satyanarayana 
Mey and V. Govindachari, for the Appel- 
ant. 

Messrs S. Varadachariar and V, Surya- 
narayana, forthe Respondent, 


JUDGMENT. 


Kumaraswamt Sastriar, J.—This 
appeal arises out of a suit filed by the 
plaintiff torecover possession of the lands 
claimed in the plaint and mesne profits, 
The case fer the plaintiff is that he purchas- 
sed the lands on the 20th of July, 1913, for 
Ra. 4,000 that out of thissum, Rs, 1,200 was 
paid to discharge a debt due by his vendor 
and the balance Rs. 2,800 was applied to- 
wards setting aside a sale held in execu- 
tion of the deeree in O. 8. No. 800 of 1912, 
against the lst defendant, that the amount 
was deposited in Court on the 21st of July, 
1913, and the sale was setaside under the 
orders of the Court on the 19th of August, 
1913, that after the setting aside of the 
sale, the lst defendant who had obtained 
another decree against the plaintiff's ven- 
dor attached the property in execution of 
his decree in O. 8. No. 1075 of 1912, that a 
claim was preferred by the plaintiff which 
was dismissed on the 12th of January, 1914, 
and that on the dismissal ofthe claim the: 
lst defendant purchased the properties in 
the plaint onthe 12th of January, 1914, 
in furtherance of the attachment of the 
21«t of August, 1913, and took possession 
of the same through Court in June, 1914, 
and has been in possession and enjoyment 
ever since. The plaintiff on his claim 
being dismissed, filed O. B. No. 1243 of 1914, 
to establish his right to the properties in 
dispute and the suit was finally decreed in 
his favour on the Ist of November, 1920, 
He, therefore, claims possession ef the pro- 
perties on the ground that his right having 
been established the attachment and sale 
under which the lst defendant claims are 
invalid and the lst defendant has no title to 
the properties. 


Defendants Nos. 2to4 are impleaded as 
being lessees im actual possession of the 
lands. . 
The Ist defendant filed a written state- 
ment raising various defences but it is only 
necessary to consider some of them in this 


appeal, The first ground ig that the plaint- 
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iff ought in his former suit (O. 8. No. 1243 
of 1914) to have claimed possession of the 
properties and notto have confined himself 
to a bare declaration as on the date of that 
suit he was out of possession and that the 
present claim for possession is barred under 
O, IL, r. 2, Civil Procedure Code. The next 
contention is that the sale to the plaintiff 
was without consideration and was intend- 
ed to defeat &nd delay the creditors and, 
therefore, passed no title to the plaintiff. 
The third contention is that the proceed- 
ings in O. S No. 1243 of 1914, did not 
preclude defendant from raising the objec- 
tion as to the validity ofthe sale as, that 
decision was by the District Munsif's Court 
which had no pecuniery jurisdiction to try 
the question raised in the present suit, 
8. ll, Civil Proeedure Code, therefore, not 
applying to the case. 

Ás regards the applieability of O. IT, r. 
2, Civil Procedure Code, I am of opinion 
that it has no application to the facta of 
the present case. When the claim petition 
was filed and when the order dismiseing 
the claim was passed, the lst defendant 
had not become the purehaser nor was he 
jn possession of the properties. The plaint- 
if was in possession. 

Order XXI, r. 58 refers to claims to at- 
tached property. Rule 60 refers to cases 
where theclaim is allowed and provides 
for release of the property from attachment 
on the allowing of the claims. Rule 61 
provides for the dismissal of the claim 
where the Court is satisfied that the pro- 
perty when attached was in the posses- 
sion of the judgment-debtor as his own 
property. Rule 63 which provides for a 
guit by an unsuccessful party runs as fol- 
lows ;—'"Where a claim or an objection is 

referred, the party against whom an order 
is made may institute asuit to establish 
the right which he elaims to the property 
in’ dispute, but, subject to the result of 
such suit, if any, the order shall be con- 
elusive". . 

Article 11 of the First Schedule of the 
Limitation Act wbich provides for the 
period of limitation for such suits runs as 


'follows: "By a person, against whom any of- 


the folloving orders has been made to os- 
tablish the right which he claims to the 
property comprised in the order :—(1) order 
under the Code of Civil Procedure, 1908, 
on a claim preferred to or an objection made 
to theattachment of, property attached in 
exeqution ofa decree one year from the 
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date of the order". It will thus be seen 
that the suit contemplated under r. 63 isa 
suit to establish the right which he claims 
in the claim petition and the cause of action 
in the suit filed underr. 63 must be the 
cause of action comprised in the claim peti- 
tion, 

Turning tothe facts of this case it is 
admitted that the lstdefendant took pos- 
session of the properties as purchaser in 
Court sale held long after the dismissal of 
the claim and the accrual of the cause of 
action to the plaintiff under r. 63, O. II, r. 
9 enacts that every suit shall include the 
whole of the claim which the plaintiff is 
entitled to make in respect of the cause of 
action ; and that where a plaintiff omits to 
sue in respect of or intentionally relinqu- 
ished, any portion of his claim, he shall 
not afterwards sue in respect of the por- 
tion. so omitted or relinquished, 

In applying this rule onehas to keep in 
mind the difference between cases where 
a plaintiff joins in one suit several causes 
of action whichcan be joined under the 
provisions of the Civil Procedure Code and 
cases where a plaintiff is entitled to ask 
for more than one relief in respect of the 
same cause of action. In the former case 
the plaintiff has the option of instituting 
one suit to cover all the causes of action 
at the date ofthe plaint and inthe latter 
case heis bound to join all the reliefs 
which he claimsin respect of a single 
cause of action on pain of his right to file 
another suit in respect of any relief not sọ 
joined being lost. I need only refer to the 
observations of Lord Multon in Saminathan 
Chetty v. Palaniappa Chetty (1). His Lordship 
referring tos. 34 ofthe Oeylon Civil Pro- 
cedure Act which is the same as O., II, r., 2 
Oivil Procedure Code, observes: “Their 
Lordships are of opinion that the learn- 
ed Judge took an erroneous view of the 
object and meaning of this section. It 
is directed to securing the exhaustion of 
the relief in respect ofa cause of action, and 
not tothe inclusion in one and the same 
action different causes of action, even 
though they arise from the same transac- 
tion". In Ponnammal v. Ramamirda Aiyar 
(2) it has been held by a Full Bench of 
this Court that a claim for possession and 


(1) 26 Ind. Cas. 238; 18 O. W. N. 617; 17 New Law 
Reports 56; 83 L. J. P. O. 131; (1914) A. O. 618; 
A. 142; 110 L. T. 913 (P, O). ( ) Bob 
(2) 97 Ind. Cas. 679; 38 AI. 829; 7 M. L, T, 125; 938 M 
L. J. 197; (1915) M, W, N. 130, DENS 
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t * 
a claim for mesne profits are separate causes 
of action though they arise out of one act 
of dispossession. 

The nature of asuit filed by an unsuecess- 
ful claimant under the provisions of the 
Civil Procedure Code has been considered 
hv their Lordships of the Privy Council in 
Bibi Phul Kumari y. Ghanshyam Misra 
(3. That was a case where a person pur- 
chased certain property from a judgment- 
debtor and was in possession. In. execu- 
tion of a decree against the judgment- 
debtor the property was attached. A claim 
filed by the purchaser was rejected and a 
guit was broughtfor adeclaration of his 
right to the property. The question was 
what was the Court-fee payable. If it was 
merely a suit to set aside a summary order 
rejecting a claim Rs, 10 would be payable 
but if it was treated asa suit to recover 
possession of property the? ad valorem fee 
would he pavable on the value of the pro- 
nerty. The Subordinate Judge and the 
High Oonrt on appeal reauired the ad valo- 
rem fee to be pavable. Their Lordships of 
the Privy Council reversed the decision and 
held that the case fell under Art. 17 (i) of 
Sch. IT of the Court Fees Act which 
applied to suits to alter or set aside a sum- 
mary decision or order of a Civil Court not 
established by Letters Patent or a Revenue 
Court. Referring tothe suit filed by the 
unsuccessful claimant in that case their 
Lordships observe: “Now, this is an exact 
description of the effect of the appellant's 
puit. Itis true that, instead of asking the 
Court to alter or set aside the decree which 
is the cause of action, she categorically 

-asks from the Court the several decrees 
which she had asked from the Subordinate 
Judge, and whichthe Subordinate Judge 
had refused. But this is merely a verbal 
or formal difference, and s. 283 cf the 
Oivil Procedure Code, under which section 
the action is brought, recognises such a 
suit as not merely an appropriate but tbe 
only mode of obtaining review in such 
cases". It is clear that in the view of 
their Lordships a suit filed under s. 283 
which corresponds to O. XXI. r. 63, is real- 
ly a suit to set aside the order and if that 
“right had accrued to a party long before: 
dispossession, it is difficult to see how a 
subsequent dispossession can be held to be 
a part of his cause .of action so as to at- 
(3) 35 C. 202; 70. L. J. 36; 12 O. W. N. 169: 10 Bom. 


L R. 1: 5 A. L. J. 10: 17 M. È. J. 618; 2 M, L. T. £06; 14 
Bur. L, R. 41; 35 I, A. 22 (P. C.). 
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tract the provisions of O. IT, r. 2, Oivil Pro* 
cedure Code. In Krishnappa Chetty v. 
Abdul Khader Saheb (4) Sadasiva Ayyar, J.s 
after referring to Bibi Phul Kumari v, Ghan- 
shyam Misra (3) was of opinion that suits 
of this class though called original suits 
are not in their essence original suits but 
are only forms of appeal allowed by the 
Civil Procedure Code In Veera Pannadi | 
v. Karuppa-Pannadi (5), Benson. O. J., 
and Bakewell, J. referring to Bibi Phul 
Kumari v. Ghanshyam Misra (3) observe: “It 
isclearfrom the decision of the Privy Council 
in Bibi Phul Kumari v. Ghanshyam Misra 
(3) that asuit unders 283 is one toset aside 
the order passed upon the claim to the 
attached property and isa form of appeal 
therefrom, and the passing of the order 
forms the plaintiff's cause of action." : 

Turning to the authorities of this Court... 
prior to the decision of the Full Bench in 
Kristnam Sooraya v. Pathma Bee (6)-there . 
was a conflict of authority but I think the 
matter is concluded by the above decision. 
In Ambu v. Ketlilamma (T) an unsuccess- 
ful claimant got a decree. declaring her 
title and then she filed aseparate suit for 
possession and the question arose whether 
s. 43 of the old Oode which corresponda to 
O. II, r. 2 of the new Code would apply 
so asto bar the second suit. It was held . 
by Muthuswami Ayyar and Best, JJ., that 
8. 43 would not apply. Muthuswami 
Ayyar, J., observed: “The only question of 
law that arises for decision upon the facts 
found is whether 8.49 of the Code of Civil 
Procedure bars the present suit. The 
ground of claim in Original Suit No. 508 
of 1884 was the order that rejected the 
claim Petition No. 1448 of 1883, and under 
s. 283 the plaintiff was entitled to institute 
a suit to establish the right claimed by him 
and thereby to prevent the order from ac- 
quiring the force of a decree in a regular 
suit. The ground of the present suit was 
the wrougful withholding of possession 
from the plaintiff after his title had been 
declared in the previoussuit. The grounds 
of action not being identical, s. 43 is not 
applicable”. In Kunhiamma_v. Kunhunni 
(8) a contrary view was taken by Sir Arthur 
Collins, O. J., and Wilkinson, J. The learn- 
ed Judges thought that s. 42 of the Spe- 
cific Relief Act must be read with s. 283 of 

(4) 25 Ind. Oas. 11; 26 M. L. J. 449; 38 M. 535, 

(5) 2 Ind. Cas. 980; 6 M. L. T. 154. 


(8) 29 M. 151. 
(T) 14 M. 23: 1 M. T, J. 28; 5 Ind, Dec, 


(N. s, 16, 
(8) 16 M. 140; 5 Ind,-Dec, (N. &) 805, $ 
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the Civil Procedure Code and that a bare 
declaration of title should not be asked by 
an unsuccessful claimant if he is out of 
possession. If this decision is right and if 
& party was bound toask for possession in 
cases where his claim was disallowed and 
he was out of possession, s. 43 would ap- 
ply. In this conflict ofauthority the matter 
was referred to a Full Bench and in Krist- 
nam Sooraya v. Pathma Bee (6) Sir Arnold 
White, O. J., and Subramania Ayyar and 
Davies, JJ., followed the view taken in 
Ambu v. Ketlilamma (7) aud overruled the 
decision in Kunhiamma v.Kunhunni (8) 
The learned Judges observed: “We are un- 
able to accept the view taken by the learn- 
ed Judges in the case Kunhiamma v. 
Kunhunni (8). In our opinion the proviso 
to s.42 of the Specific Relief Act does 
not operate so as to take away from a 
party against whom an order has been 
made underss. 280, 281 or 282 of the Oode 
of Oivil Procedure, the special right con- 
ferred by 8. 283 to sue for a declaration of 
his title in so far asitis affected by the 
`“ order which he seeks to impeach. We 
. think the law on this question was correct- 
" Iy laid down by Muthuswami Ayyar, J., 

in his judgmentin Ambu v. Ketlilamma 

(T). This decision of the Full Bench has 

not been overruled by any subsequent 

decision of this Court. In Sabella Appanna 
' v. Mallidi Appanna (9), Seshagiri 

Ayyar and Oldfield, JJ., held that 

in a suit filed under O. XXI, r. 63, it. was 

not necessary to add a claim for posses- 
sion, 

Reference has been made by Mr. Rama- 
doss forthe appellant to Kovouri Basivi- 
veddi v. Nidumoori Ramayya (10) where it 
was held that a suit by an unsuccessful 
claimant fora declaration of his title to 
moveable property attached in execution 
of a decree and for the recovery of its 
value which was filed more than one year 
after the date of the attachment but within 
one year of the date of the order dismissing 
his claim petition is governed by Art. 11 of 
the Limitation Act and that the words “to 
establish the right which he claims to the 
property " which occur both in Art. 11 
of the Limitation Act and O. XXI, r. 63, 
Oivil Procedure Code, are wide enough to 
cover the case. No question arose in this 

(9) 25 Ind. Cas. 700, 1 L, W. 772; 16 M, L. J. 300; 
(1914) M, W. N. 833. 

(10) 36 Ind, Oas. 445; 40 M. 733; 31 M. L, J. 304; 
a 2M W, N, 201; 4 L. W. 800; 20 M.L T, 
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case asto the applicability of O. II, r. 2, 
but there are observations in the judgment 
whieh support the appellant's view. In 
consequence of difference of opinion be- 
tween Wallis and Oldfield, JJ., the matter 
came on before Abdur Rahim, Offg. C. J. 
and SeshagiriAyyar, J and Phillips, J. The 
learned Judges held that in a suit under 
O. XXI, r. 63 other causes of action could 
be joined. Abdur Rahim, Offg. O. J., was of 
opinion that the words “to establish the 
right" in their ordinary grammatical sense 
do not necessarily mean the obtaining of 
a mere declaration of the plaintifi's title 
to the property and exclude all conse- 
quential reliefs. Seshagiri Ayyar, J., after 
referring to Kunhiamma v. Kunhunni (8) 
held that the language employed in Art, 
llis comprehensive enough to include 
not only a prayer for a declaration but 
also the consequential reliefs, if any, de- 
pendent on the declaration. Phillips, J. 
was of similar opinion, The learned 
Judgeobserves: “The words of the rule are 
‘a suit to establish the right which he 
claims to the property in dispute’ and these 
words are wide enough to cover not only 
a mere suit for deelaration but also one for 
relief consequential on such declaration. 
To ‘establish’ a right means something 
more than to 'declare'& right and would 
seem to ys to pd everything that is 
necessary to secure the proper enjo 

of the right....If O, XXI, r. 63 is any oe 
applied to a suit for a mere declaration the 
claimant would afterwards have to file a 
subsidiary suit for possession, and this 
would be in contravention of O, II, r, 1” 
Though several authorities were referred 
to by the learned Judges, it is curious 
that the decision of the Full Bench in 
Kristnam Sooraya v. Pathma Bee (5) 
was not referred toby anyof them. The 
question before the learned Judges was 
simply oneof limitation and nothing turned 
on O, II, r. 2 and this probably accounts for 
it. The decisionreferred to by Seshagiri 
Ayyar, J., was expressly overruled by the 
decision of the Full Bench in Kristnam 
Sooraya v. Pathma Bee (6) and any observa- 


‘tions as regards’ O. II, r.2 were purely 


obiter. Ifthelearned Judges int 

lay down that cause of addon arisin, : pene 
sequentto the dismissal of the claim “ought 
to be joined in a suit to set aside the order 
I would respectfully dissent from it for the 
reasons already given by me. All that the 
case referred to by Mr, Ramadoss decideg 
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is that in a suit under s. 283 of the old Code 


successfulclaimant is not necessarily confin- 
edto a suit foramere declaration of his right 
but that he can join otherreliefs. But that is 
. far different from saying that he is bound to 
ask for consequential reliefs on pain of 
being barred by O. II, r. 2. Reference has 
also been made by Mr.  Ramadoss to 
Naranayyan v. Nageswarayyan (11) where 
the learned Judges (Muthuswami Ayyar 
and Best, JJ.,) observe that a plaintiff in & 
Buit brought under s. 283, Civil Procedure 
Oode, should ask for consequential reliefs 
in addition to a declaration. But this view 
was not accepted by the Full Bench whieh 
preferred to follow the decision in Ambu v. 
Ketlilamma (1). ' 

The next question is whether the Subor- 
dinate Judge was rightin holding that the 
question as regards the validity of the 
plaintitfi's sale-deed is res judicata by reason 
of the decision in the suit filed by him to 
set aside the claim order. I am ot opinion 
that the Subordinate Judge was wrong in 
holding that the matter was res judicata, 
It is admitted that the value of the proper- 
ty as to which possession is sought ia the 
present suit was above the limits ofthe 
pecuniary jurisdiction of the District 
Munsif who tried O. S. No. 1243 of 1914. 
Thatsuit being one under r. 63, O. XXI, 
the value for purposes of jurisdiction was 
the amount of the decree in respect of which 
the property was attached and consequently 
the District Munsif had jurisdiction. It is 
clear that if that suit was for the recovery 
of possession of the property like the 
present suit, the District Munsif would have 
nad no jurisdiction to entertain it, 

The condition precedent to the appli- 
cability of the doctrine of res judicata is 
that the decision of the Court which is 
pleadedin bar should be the decision of a 
Court competent to try the subsequent suit 
orthesuit in which the issue has been 
subsequently raised. In Misir Raghobardial 
v. Sheo Bakhsh Singh (12) their Lordships 
of the Privy Council held that the decision 
ofa Court in order to be conclusive in” 
another Oourt must have been the decision 
of a Court which would have had jurisdic- 
tion to decide the question raised in the 
subsequent Suit. A similar view was 

(11) 17 M. 389; 6 Ind. Dec, (N. 8.) 270. 

(12) 9 C. 439; 12 O. L. R, 520; 9I. A. 107; 7 Ind. 
Jur. 107; 4 Sar. P. C, J. 395; Rafiqueand Jackson's P, 
B. No, 70; 4 Ind, Dec, (x. s.) 941 (P, O.). 
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; “taken in Run Bahadur Singh v. Lucho Koer 
which corresponds to O. XXI, r. 63, the un- ' 


(13) where their Lordships of the Privy 
Council approve the view taken by Sir 
Barnes Peacock, O. J. in Edun v. Bechun 
(14). There are numerous other decisions 
which enunciate the same principle but it is 
unnecessary to refer to them in detail as it 
was conceded by Mr. Varadachari for the 
respondent that if s. 11 of the Code had to 
be applied, the matter would not be res 
judicata. His contention, however, is that 
the law of res judicata is not exhaustive and 
that it is open to us to go outside the section 
and hold that the decision in O. S. No. 1243 
of 1914 would bindthe parties. His argu- 
ment is shortly this, A suit under 8.283 or 
O. XXI,r. 63 is in substance and form an 
appeal againsttheorder on the claim. If 
a party to a suit who zis exonerated files an 
objection to the attachment, he comes in 
under s. 47 and the matter is dealt with in 
execution andan appeal from the order is 
allowed by the Codeand is final and con- 
clusive in subsequent proceedings and it 
cannot be said thatif the value of the sub- 
ject-matter of the, claim was beyond the 
limiteof the pecuniary jurisdiction this 
would enable the party in subsequent pro- 
ceedings to get behind the order. This is 
apart from any question unders. ll and on 
general principles, He argues by analogy 
that if the law instead of allowing a party 
to agitate a matter in execution proceedings 
require a separate suit, the same principle 
should be applied, as O. XXI, r. 63 
declares thatsubject to the institution of 
a suit, the order on the claim shall be con- 
clusive and the sameconclusiveness should 
be attached to the decree passed in favour 
of the plaintiff in a suit filedto contest the 
claim order. Reference has been made to 
George Henry Hook v. Administrator-Gener- 
ral of Bengal (15) where their Lordships 
of the Privy Oouncil held that s, 11 is 
not exhaustive of the circumstances in 
which an issue is res judicata, I am un- 
able to accept this contention. It seems 
to me to be clear that where a case in 
terms falls within s. 11, Oivil Procedure 
Code, we cannot travel outside the section 
for the purpose of determining whether 


(13) 11 C. 301; 12 I. A. 23; 4 Sar. P. O. J. 602; 9 Ind. 
Jur. 202; 5 Ind. Dec. (N. s.) 960 (P. OJ). 

a (14) 8 W. R. 175; 2 Ind. Jur. (N. 8.) 264. 

(15) 60 Ind. Cas. 631: 48 I. A. 187; 19 A. T. J. 360; 
40 M. L. J. 423; 29 M. L. T. 336; (1921) M. W. N. 313; 
33 O. L.J. 405; 3 U. P. L, R. (P. Q) 17; 23. Bom. 
L.R.648; 250, W, N. 915; 14 L, W, 221; 48 0, 499 
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the matter is res judicata or not. Gokul 
Mandar v. Pumanund Singh (16) is clear 
authority for this view. In dealing with 
the question of res judicata their Lord- 
ships state: “They will fürther observe that 
the essence of a Code isto be exhaustive 
on the matters in respect of which it 
declares the law, and it is not the pro- 
vince of a Judge to disregard or go 
outside the letter of the enactment ac- 


cording to its true construction.” We ` 


have not been referred to any case where 
it was held that although s. 11 would 
in terms apply, the matter was still held 
not to be res judicata by the application 
of any different principle. The decisions 
are all the other way. It is contended 
by Mr. Varadachari that as the question 
of the property not being liable to at- 
tachment is conclusive, the sale necessarily 
falls through and the defendant having 
no title cannot resist the plaintiffs claim 
for possession. I do not think this con- 
cludes the matter. The suit being one 
in ejectment even though the defendant 
has no title, he can still put the plaint- 
iff to the proof of his title and the 
plaintiff has still to. show 
sale-deed on which he relied as having 
given him a title superior to that of 
the defendant is a valid one. It was, no 
doubt, held in the previous suit that the 
plaintiff's sale-deed is genuine, bona fide and 
supported by consideration. But as the 
value of the property now in dispute is 
beyond the limits of the pecuniary juris- 
diction of the Court which decided the 
former suit &nd the decision is not res 
judicata, it is open to the defendant to 
agitate the question in the present suit. 
I think the Subordinate Judge is wrong 
in not going into the question. I would, 
therefore, reverse the decree of the lower 
Court and remand the suit for disposal on 
issues Nos. 4, 5 and 6 which relate to want 
of consideration and to the sale being 
void under s. 53 of the Transfer of Pro- 
perty Act, The costs of the appeal, costs in 
the lower Court will abide and follow the 
result. Oourt-fees on the appeal memo. 
will be refunded. 

2 Reilly, J.—That an unsuccessful claims 
int under r. 58 of O. XXI, Code of 
@ivil Procedure, may sue under r. 68 
of that order to establish the right which 
Be claims to the property attached without 
' (16) 20 O, 707; 20 T. A. 196; 6 O. W, N, 825; 4 Bom, 
da R, 193; 8 Bar, n Q J, 823 (P, 9) 
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praying for recovery of possession, even 
when out of possession and able to sue 
for that relief, s. 42 of the Specific Re- 
lief Act not being applicable to such a 
case, was in effect decided by the Full 
Bench in Zristnam Sooraya v. Pathma 
Bee (6) a decision which would be bind- 
ing on us even if we didnot agree with 
it. With that decision Kovouri Basireddi 
v. Nidumoori Ramayya (10)on which Mr 
Ramadoss relies, is not incompatible ag 
the actual decision in the latter case. 80 
far as it was not confined to a question 
of limitation, was that in the suit pro- 
vided for in r. 630fO. XXI, the claimant 
may include consequential relief such as 
cdi of gak 
t is true that two of the ] 

Judges who heard the Letters ran 
Appeal in that case, Seshagiri Ayyar 
J., and Phillips, J., supported their con- 
clusion by reference to r. 2 of O.I 
But their view of that rule, from which 
with great respect I must differ, is not 
binding onus. The first contention raised 
by Mr. Ramadoss in this case is that the 
plaintiff, having omitted in his former 
suit, O. S. No. 1243 of 1914 to sue for posa 
session, is precluded by r. 2 of O. II 
from doing so in the present suit. That 
would be correct only if his loss of pos- 
session was the cause of action or in- 
cluded in the cause of action of his former 
suit. The former suit he brought in ac- 
cordance with r, 68 of O. XXI, to estab- 
lish the right which he had failed to 
establish in his claim petition, and this 
cause of action was clearly, as he stated 
in his plaint, the adverse order made 
on his claim petition. The fact that he 
had then available another cause of action 
his loss of possession in consequence of 
the execution-sale to defendant No. 1, which 
he might have added to his suit and 
on which he could have prayed for further 
relief, could not affect the nature of the 
cause of action on which alone he choge 
to sue. lf any authority is needed to 
show whatis the cause of action in the 
kind of suit provided for in r. 68 of 
O. XXI, it is made clear by their Lord- 
ships of the Privy Oouncil in Bibi Phul 
Kumari v. Ghanshyam Misra (3. The 
plaintiff could not have sued for pos- 
session merely on the ground that an 
adverse order had been made against 
him on his claim petition: for that pur- 
pose it would have been necessary fox 
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him to allege a further cause of action, 
hissubsequent dispossession in consequence 
of thesale to defendant No. 1. Asit is not on 
the cause of action of his former suit that he 
now sues for possession, I agree that his 
present suit is notebarred by r. 2of O. II. 

I agree also that defendant No. 1's con- 
tentions, which are the subject of Issues 
No. 4 and 5 in the present suit, are not res 
judicata by virtue of the decision in 
the former suit. That was a suit tried 
by a District Munsif, who was not com- 
petent to try the present suit. To 
treat his findings on these questions 
as res judicata would not be to apply the 
principle of s. 11, Civil Procedure Code, to 
proceedings other than a former suit, as 
was done by their Lordships of the Privy 
Council in George Henry Hook v. Adminis- 
trator-General of Bengal (15) and Rama- 
chandra Rao v. Ramachandra Rao (17) but to 
extend the principle of that section ina 
manner implicitly forbidden by its word- 
ing so as to treat the decision of an in- 
ferior Tribunal as binding on a superior 
Tribunal is a matter beyond the compe- 
tence ofthe inferior Tribunal. That would 
be not to apply but to violate the principle 
of the section. In my epinion Mr. Vara- 
dachariar is right inhis contention for the 
plaintiff that by the decision in the plaint- 
ifs former suit his claim that the pro- 
perty was nof liable to attachment in exe- 
cution of the defendant No. l's decree 
which was dismissed in the execution pro- 
ceedings, has been allowed, the attachment 
to which he objected has been set aside, 
the property attached has been released 
and the basis of the execution sale to 
defendant No. 1 has, therefore, gone. That 
is what has been done by the act of a 
competent Court as the final result of 
the former suit. It can be proved, if 
necessary, in the present suit by producing 
the decree in the former suit and 
cannot be disputed by defendant No. 
1. Indeed I do not understand from his 
pleadings that defendant No. 1 in the 
present suit has any intention of disput- 
ing it. But the result of that is that, 
though he is in possession, defendant 
No, l's title to the property has gone, not 
that he is bound toadmit the plaintifi's title 


(17) 67 Ind. Cas. 408; 46 M. 320; 30 M, L. T. 154; 

960. W. N. 713; 35 C.L J, 515; 16 L, W. 1; (1922) 

M. W. N, 359; 20 A.L. J. 684; 43 M. L.J. 78; 94 

Bom. L, R, 963; A, L R. 1022 P, O, 80; 49 I A. 129 
ia 
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oris precluded by the findings of an in 
ferior Court, incompetent to try the 
present suit, from requiring the plaintiff 
to prove again his title in present suit if 
hethinks it worth while to adopt that 
course. [agree that thisappeal should be 
allowed and that the suit should be remand- 
ed to the Subordinate Judge for fresh dis- 
posal after trying Issues Nos. 4,5 and 6: 

V. N. Y. Appeal allowed. 


ALLAHABAD HIGH COURT. 
LETTERS Patent APPEAL No, 50 or 1928. 
May 25, 1928. 

Present:—Mr. Justice Sulaiman, Acting 
Chief Justice, and Mr. Justice Weir. 
MARKUNDAY AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
MAHABIR PANDEY AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Limitation Act (IX of 1908\, s.20~—Suit for re- 
demption of usufructuary mortgage—Limitation— 
Applicability of s. 20. 

A suit for redemption of a usufructuary mortgage 
was instituted more than sixty years from the date 
of the mortgage and it was contended that the suit was, 
not barred by limitation under s. 20 ofthe Limita- ` 
tion Act as the receipt of profits by the mortgagee 
gave the mortgagor a fresh start : 

Held, that s. 20 of the Limitation Act was not appli- 
cable and the suit was barred. 

Anwar Husain v. Lalmir Khan (1), followed. 


Letters Patent Appeal against a judg- 
ment of Mr, Justice Kendall, dated the 
12th of January, 1928. : 

i Mr. Gopi Nath Kunzru, for the Appel- 
ants. 

JUDGMENT.—This appeal arises out 
of a suit for redemption of a mortgage 
which is more than 60 years old. -There 
was no time fixed for payment in the deed, 
&nd it is admitted that the suit was brought 
more than 60 years afterwards. The only 
ground on which it was brought to bring 
the suit within limitation was by contend- 
ing that the provisions of s. 20 of the 
Limitetion Act were applicable to the case, 
and the receipt of profits by the mortgagee 
gave the mortgagor a fresh start, 

If this contention were to be accepted, 
there would never be any limitation in a 
suit for redemption of a usufructuary mort- 
gage. Thepoint is well-settled and is 
covered by several authorities of this Court, 
and cannot be entertained. Anwar Husain 
v. Lalmir Khan (1). 

The appeal is dismissed. © 

A. N. A, Appeal dismissed, 
(1) 28 A. 187; A. W, N, (1808) 223, 
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OUDH CHIEF COURT. 
Rent APPEAL No. 17 or 1928. 
April 23, 1928. 
Present:—Mr. Justice Raza. 
RAM BALI—Dsrenpant—APPELLANT 
versus 
PARAS RAM AND OTHERS—PLAINTIFFS 
— RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 108, cl. 15— Suit 
for profits—Title of plaintiff—lntry in khewat as 
co-sharer, whether sufficient—Receipt of profits for 12 
years prior to suit, whether necessary. 

In a suit under s, 108; cl. 15 of the Oudh Rent 
Act’ it is sufficient for a plaintiff in order to es- 
tablish prima facie his title to a share to prove 
that his name stands recorded in khewat or register 
of co-sharers prepared, kept and maintained by 
the Deputy Commissioner under the Land Hevenue 
Act and it is not necessary for him to prove that 
he has received profits at some time within 12 
years prior to the institution of the suit. 
` Sitla Bakhsh v. Umed Kuer (1), referred to. ] 

Appeal against .a decree of the First 
Additional District Judge, Bara Banki, 
dated the 4th January, 1925, upholding that 
of the Assistant Oollector, First Class, 
Bara Banki, dated the 15th June, 1927. 

Mr. Khaliquezaman, for the Appellant. 


JUDGMENT.—These three second 
appeals arise out of three separate suits 
brought by the plaintiffs under s. 108, 
cl, 15 of the Oudh Rent Act. 

My judgment in this appeal will govern 
the other appeals also. 

I have heard the appellant's learned 
Oounsel In my opinion there is no sub- 
Stance in these appeals. The plaintiffs are 
admittedly recorded co-sharers. The learned 
Additional District Judge was perfectly 
right in holding that their title must be 
presumed for the purposes of suits for 
profits in the Revenue Courts unless the 
defendant gets his own title established 
in the Civil Court. 
Set up adverse possession, but his plea 
was rejected by thelower Courts. It hag 
been found that there was no ouster and 
that the defendant has failed to establish 
his right by adverse possession. Itshould 
be borne in mind that mere occupation 
or enjoyment or management of joint pro- 
perty by one co-sharer does not constitute 
adverse possession as against the other 
coesharers, unless there is a disclaimer of 
the latter's. title by open assertion of a 
hostile title by the former or unless there 
is actual ouster or some act equivalent 
to ouster. Mere non-participation in the 
rents and profits would not necessarily of 
fieelf amount to adverse possession, As 
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pointed out in the case of Sitla Bakhsh 
v. Umed Kuer (1) it is sufficient in a suit 
under cl. 15, s. 108, Oudh Rent Act, for 
the plaintiff’ in order to establish prima 
facie his title to the share to prove that 
his name stands recorded in khewat or 
register of co-sharers prepared, kept and 
maintained by the Depüty Commissioner 
under the Land Revenue Act and that 
it is not necessary that he should 
also prove that he has received profits 
at some time within 12 years prior to the 
institution of the suit or that he wasin 
possession at the time the profits claimed 
by him became due. It was held further 
in that case that no adverse possession 
of the defendant can be inferred from 
the fact of the plaintiff having received 
no profits of his share in the absence of 
evidence showing that it was owing to 
the denial of the plaintiff's title that he did 
not receive profits, The defendant in 
these cases attempted to show that it was 
owing to the denial of the plaintiffs’ title 
that they did not receive profits, but the 
evidence on that point has been rejected 
by the lower Courts. 

Under these circumstances I think the 
learned Additional District Judge was 
perfectly right in dismissing the defend. 
ant's appeal. I can find no ground for 
interference and dismiss the appeals under 
e oh r. li, Sch. I, Civil Procedure 

ode, 


ALN. A Appeal dismissed, 
(1) 10.0, 143, 


ALLAHABAD HIGH COURT, 
Fixst Cıvıl APPEAL No. 320 or 1925. 
March 28, 1928. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Kendall. 
GAYA PRASAD AND OTHERS 
—DEFENDANTS—A PPELLANTS | 
3 versus 
BABU RAM—PLaIntTIFe AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), ss. 19, 20, 21—Mort- 
gage-debt —Acknowledgment by person who was not 
mortgagor at time of acknowledgment but who has 
become such before suit, validity of—Acknowledgment 
by one of several mortgagors, validity o , as against 
person acknowledging= Payment, to one of several 
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mortgagees, whether saves limitation in favour of all 
—Payment to co-mortgagor, validity of. 

An acknowledgment made by a person who waa 
not the debtor "hen hemade the acknowledgment, 
would be good, if by the time the suit on the debt 
is instituted, he has become the debtor. Lp. 563, col. 1. 

Jugal Kishore v. Fakhruddin (1) and poem 
Rai v. Jageshar Rai (2), relied on. 

Án acknowledgmerst made by one ofseveral co- 
kaa will save Lanka bon as against him 

ough not as against the other co-mort " A 
563 col 2] co-mortgagors. (p 

Collector of Jaunpur v. Jamna Prasad (3) and 
Abraham Servat v. Haphial Muthirian (4), relied on. 

Payment of interest by the mortgagor to one of 
several co-mortgagees saves limitation in favour of 
all the mortgagees. [ibid.] 

Payments made on account of the mortgage-debt to 
one of several joint mortgagees can be payment 
to him to the extent of his share only and 
cannot bea valid payment as regards other mort- 
gageos. [p. 564, col. 1.] 

Abdul Hakim v. Adyata Chandra Das (5), followed, 

First, appeal from a decision of the 
Subordinate Judge, Agra, dated the llth 
May, 1928. 

Dr. Sen, Messrs. N. P. Asthana and Peare 
Lal, for the Appellants. 

Dr. K.N, Katju, Messrs. Girdhari Lal 
Agarwala and Joti Sarup, for the Re. 
&pondentse. 


JUDGMENT,.—This is a defen- 
dants’ appeal arising out of a suit for 
sale on the basis of a mortgagedeed 
‘dated the 8th of March, 1897, executed 


"by one Kashi Prasad in favour of three. 


ersons Babu Ram, Har Prasad and Dwarka 

rasad for a sum of Rs. 8,500. The suit was 
instituted by Babu Ram alone for his 13rd 
share in the mortgage money, It is an 
admitted fact that by a subsequent purchase 
Har Prasad’s sons who are the present ap- 
pellants, acquired the interest of Dwarka 
Prasad in the mortgage-debt, and they have 
also acquired the whole of the equity of 
redemption. In order to bring the claim 
within limitation the plaintiff relied on 
certain acknowledgments and alleged pay- 
ments of interest. The main defence to 
the suit wasthat the plaintiff's claim waa 
barred by limitation and that in any case 
the wholeamount had been paid off and 
nothing was outstanding. The learned 
Subordinate Judge has decreed the claim; 
hence the appeal. . 

lt appears that on the 12th of October, 
1898, themortgagor Kashi Prasad executed a 
lease of the mortgaged property in favour 
of Gaya Prasad, one of the appellants, 
Under this lease Gaya Prasad was put in 
possession of the mortgaged property, and 
the mortgagor authorised the lessee to pay 
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out of the net profits of Rs. 1,000 theinterest 
due under the mortgage-deed of 1897 in the 
first instance and the surplus towards the 
principal of that debt. Gaya Prasad was 
one of the sons of the mortgagee Har Prasad, 
It is not disputed that Gaya Prasad did 
enter into possession of the property, nor 
is it denied that for a number of years from 
1898 to 1912 payments were made by Gaya 


. Prasad to all the mortgagees and receipts 


were duly obtained, 

The plaintiffalleged that there was a 
payment of Rs. 1,000 in 1913 and also a 
payment of Rs. 18U on the Sthof July, 1914. 
The original receipt in support of the pay- 
mentof Rs, 1,000 bears the date 24th of 
June, 1912, and not 1913. It is, therefore, 
now conceded on behalfof the plaintiff that 
this payment does not help him. Aé 
regards the payment of Rs. 180 on the 5th 
of July, 1914, there is no documentary evi- 
dence to prove it except a paper, said to be 
a draft copy of the original receipt, which 
has been rejected by the Court. below. .In 
support of this alleged payn-ent the plaint- 
iff produced two witnesses, Sukh Lal and 
Samokhan, who did not by their demeanour 
impress the Court below, and whom the 


‘Court has considered to be utterly un- 


reliable witnesses. There was considerable 
delay in sümmoning the alleged draft copy, 
and there is also the fact that the witness 
Samokhan had never been summoned 
before although the case came up for 
hearing on four former occasions. Having 
regard to all these circumstances we find 
it difficult to take a contrary view. As 
regards this alleged payment it must, 
therefore, be held that there was no pay- 
ment to the plaintiffin 1914. 

It is, however, clear that Gaya Prasad the 
lessee, was à member of the joint Hindu 
family with his father Har Prasad. The 
Plaintiff, no doubt, alleged in his plaint 
that Gaya Prasad was separate, but the 
presumption of jointness was against the 
plaintiff. When Gaya Prasad went into the 
witness-box he deposed that he had been 
joint. There is no evidence to rebut the 
presumption or this evidence. It must, 
therefore, beassumed that thefamily was 
joint. It follows, accordingly, that Gaya 
Prasad was in receipt of the rents and 
profits of the mortgaged property which 
had been directed by the mortgagor to be 
paid to the mortgagees, oneof whom ‘was 
Gaya Prasad’s own father who was joint 
withhim, Under s, 20 (2). of tha Limitge 
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tion Act where the mortgaged land is in 
possession of the mortgagee, the receipt of 
the rent or produce of such land shall be 
deemed to be a payment for the purposes of 
sub-s. (D. Ifthe lease is deemed to bein 
favour of the joint family there can be no 
doubt that the receipt of the rents and 
profits would be tantamount toa payment 
of interest and principal as provided in the 
lease. 

It also appears that so far as Gaya Prasa 
is concerned he did acknowledge the 
liability under this mortgage deed. On the 
17th of November, 1916, he filed a written 
statement in arevenue case for ejectment 
against himself to the effect that the mort- 
gage money in lieu of which. the lease 
had been executed had not till then been 
paid, and the defendants could not be 
ejected till the payment of the entire 
aforesaid amount. This was undoubtedly 
an acknowledgment that in 2916 the mort- 
gage-debt had not been wholly discharged. 
Subsequently, on the 6th of February, 1917, 
he was examined asa witness and again in 
his deposition hestated that the amount of 
Har Prasad and Babu Ram had not till then 
been realised, and the lease would remain 
in force ,till the document was paid up, 
There can beno doubt in our minds that 
these acknowledgments referred to the 
mortgage-debt in question. f 

The learned Advocate for the appellants 
. has conceded that even if Gaya Prasad was 
not the mortgagor when he made 
the acknowledgments on the former 
occasions, those acknowledgments would 
bé good if by the time when the pre- 
sent suit was instituted, Gaya Prasad 
has become one of the mortgagors. There 
is abundant authority for this view, vide 
Jugal Kishore v. Fakhruddin (i) and 
Arbindakeb Rat v Jageshar Rai (2). His 
contention, however, is that the acknow- 
ledgment by one co-mortgagor is of no avail 
to tne plaintif and is wholly inoperative, 
Itis impossible to accept this contention. 
Section i9 certainly gives a fresh start for 
purposes of limitation against the party 
who has signed the written acknowledg- 
ment, The learned Advocate relies strong- 
ly on gub-s, (2) of s. 21 which says that noth- 
ing io s. 1J renders one of several 
joint contractors chargeable by reason only 
of a written acknowledgment signed by him 
or by the agent of any other of tnem, That 

(1) 29 A. 90; 3 A. L. J. 680; A. W. N, (1908) 286, 

(A) E1 Ind, Cas, 826; 17 A, Lu i, 163, 
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sub-section merely lays down that one of 
the joint contractors cannot be chargeable 
on account of an acknowledgment made by 
another joint contractor. It does not say 
that that contractor himself who made the 
acknowledgment is not boundbyit. We 
are of opinion that there can be no doubt 
that the acknowledgments signed by Gaya 
Prasad did have the effect of saving 
limitation as against Gaya Prasad himself 
though not as against his other co-debtors. 
This view finds support from the observa- 
tion of a Bench of this Court inthe case of 
Collector of Jaunpur v. Jamma Prasad (3) 
where it was remarked that an acknowledg- 
ment by one of the heirs of a Muhammadan 
debtor could under s. 19 be used against 
him only and not the others. We may also 
refer to the case of Abraham  Servai v. 
Raphial Muthirian (4). Itis thus clear that 
the present suit as against Gaya Prasad 
would be within time, even though it be 
not within time as against the other debtors 
on account of Gaya Prasad’s acknowledg- 
ments. 


The next question is whether there has 
{heen any payment of interest within the 
meaning of s. 20,80 as to save limitation. 
The argument on behalf of tbe appellanta 
is that the payment by the lessee of 
interest, assuming that it was made, must be 
deemed to have been made to one of the 
mortgagees and cannot, therefore, be taken 
advantage of by the present plaintiff. No 
authority has been cited before us showing 
thatthe payment by the mortgagor to one 
of the mortgagees does not save limitation 
infavour of all the mortgagees. Section 
‘20 of the Act merely lays down that the 
payment of interest as such by the person 
liable to pay would givea fresh period of 
limitation. It does notsay that that payment 
should be to all the persons entitled to 
receivethe amount. Section 21 (2) as far 
as-it affects mortgagees, refers to cases 
where there has been a written acknowledg- 
ment signed by or à payment made by one of 
Buch mortgagees. That is not tine case 
before us. Here we have not to consider a 
payment made bya mortgagee buta pay- 
ment made to one out of several mort- 
gagees. Itisalso to be noted that when 
Kashi Prasad authorised Gaya Prasad 
under the lease to make payments of 
Ind. Cas. 171; 44 A. 360 at p. 367; D: 
M AR R. (AJ) 50; A. L R. 1922 AIL. $4 Suh 

(4) 27 Ind. Cas, 330; 30 M. 298; 20 M. L, dJ, 746; 1g 
M, La T, 589, ' 
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amounts towards interest he undoubtedly 
intended that these payments should be 
made to all the mortgagees. Various 
receipts that are on the record show that for 
a number of years the payments were 
made to all the mortgagees. If, therefore, 
after 1919 there were any payments made 
to one of the mortgagees it must be deemed 
to have been intended to be paid toallthe 
mortgagees, though, as a matter of fact, 
the amount went into the hands of only one 
of them. It would, therefore, seem prima 
facie that the payment made by the mort- 
gagor having been made on account of 
interest could be used against him and his 
representatives so as to save limitation, 
it being immaterial whether the particular 
mortgagee who received the amount in the 
first instance did or did not subsequently 
distribute it amongall the mortgagees. In 
view, however, of our conclusion on the 
question of written acknowledgments it is 
not neceseary to deal with this point at any 
greater length. Weare clearly of opinion 
that the claim is not barred by limitation. 

It now remains to consider the question 
af accounting. Assuming that Gaya 
Prasad may be deemed to have been mak- 
ing regular payments as directed by the 
lease.those payments were made only to 
Har Prasad and couldnot be taken to have 
been payments made to the present plaint- 
iff Babu Ram. The payment made to one 
of the joint mortgagees can be payment to 
him tothe extent of his share only, and 
cannot be a valid payment as regards other 
mortgagees: Abdul Hakim v. Adyata 
Chandra Das (5). The plaintiff was, there- 
fore, entitled to recover bis 1/3rd share of 
the mortgage-debt after making allowance 
for the payment admitted by himin the 
plaint, except the last one of Rs. 180. As 
a matter of fact the sum of Rs. 180 had 
been deducted from the amount claimed by 
the plaintiff. The decree of the Court 
below is, therefore, right and this appeal 
is dismissed with costs. 


ALN. A. Appeal dismissed. 


(5) 49 Ind. Cas, 68; 22 0. W, N. 1021, 
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OUDH CHIEF COURT. 
Frresr Civic APPEAL No. 161 oF 1927. 
May v, 1928. 

Present :—Sir Louis Stuart, KT., Chief 
Judge, and Mr. Justice Nanavutty. 
MANNU SINGH- D&FENDANT—ÀPPELLANT 
versus 
DEPUTY COMMISSIONER, SITAPUR, 
MANAGER, COURT or WARDS, 
KATESAR ESTATE—PLAINTIFE— 


RESPONDENT. 

Specific performance—Contract of sale—Vendor's 
inability te convey title free from reasonable doubt— 
Right to specific performance—Specific Relief Act 
(I of 1877), s. 25 (b)—Right to damages. 

The Court of Wards as Manager of the estate of 
a Hindu widow who had ‘succeeded to her husband 
under a Will purported to sell her property describ- 
ing itas being held by herin ownership, to a third 
party. The terms of the Will did not clearly show 
that she got full proprietary title under it, Upon 
the purchaser resiling from the agreement topur- 
chase, the Court of Wards sued for specific per- 
formance of the contract : 


Held, that the suit could not be decreedin view . 


of cl. (b) of s. 25 of the Specific Relief Act inasmuch 
as the plaintiff could not at the time of completing 
the purchase give the purchaser a title free from 
reasonable doubt. [p. 566, col. 2] 

Held, also, that the plaintiff was not entitled to 
UNI damages on any general principle. [p. 567, 
col. 1. 


First appeal against a decree of the Ad- 
ditional Subordinate Judge, Sitapur, dated 
the 27th September, 1927. 

Mr. Akhlaque Husain, for the Appellant. 

Messrs. G. H. Thomas and B. K. Bhargava, 
for the Respondent. 

JUDGMENT.—This is a defendant's 
appeal. The plaintiff-respondent has also 
filed eross-objections. 

The Katesar Estate in the Sitapur District 
has been under the management of the 
Court of Wardssince 1896. It was former- 
ly owned and possessed by Sheo Bakhsh 
Singh. Hedied some time prior to 1896 
leaving a widow RaniPirthipal Kuar and 
no male issue. The estate would ordinari- 
ly havedevolved for life upon the lady 
under the provisions of Act [ of 1869. 
Apart from those provisions the Raja had 
made a Will on the 19th of February, 1878, 
which was registered on the 20th of Feb-, 
ruary, 1873, which had the effect, at the 
least, of placing the lady in possession for 
the period of her life. The lady is still 
alive. She is now over eighty years of age. 

It appears that amongst other property of 
the estate there are certain patiis in the’ 
village of Dhurha, For reasons which are 
not established on the record the Court of 
Wards, which is managing the estate en 
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behalf of the lady wished to sell her in- 
ierestg in those pattis by auction. It is 
agreed that the estate is in no way indebted 
andthat itis not necessary to raise money 
for any pressing needs of the estate. The 
Court of Wards issued a proclamation 
(Ex. 3) that these interests in the aforesaid 
pattis would be put up to sale by auction at 
the Offics of the Deputy Commissioner of 
Sitapur on the 23rd of July, 1924. The 
parson whose last bid was recorded was to 
deposit 2 per cent, of the amount bid as 
earnest money. The sale was not to be 
sanctioned until the consent of the Board of 
Revenue had been received. In the sale 
proclamation the interests in the patitis in 
question were described as being in the 
ownership of Rani Pirthipal Kuar. The 
sale took place on the 23rd of July, 1924. 
The last bid made was made by the defend- 
ant-appellant, Munnu Singh, who offered 
Re. 12,000 for the property and paid Rs. 240 
as earnest money. The Board of Revenue 
sanctioned the sale to him at Rs, 12,000 but 
difficulties then supervened, He was anxious 
that a notice unders. it of the Oudh Laws 
Act, XVIII of 1876, should issue to all per- 
„sons having aright of pre-emption. Such 
notice was apparently issued to one or more 
such persons but admittedly was not issued 
to all. There was no effective attempt to 
exercise a right of pre-emption. The letter 
of Munnu Singh agreeing again to pay 
Rs. 12,000 for the pattis provided that no- 
tices for pre-emption were issued is dated 
30th of January, 1925. Munnu Singh did 
not complete the sale and finally on the 17th 
of September, 1926, he resiled from his 
agreement and demanded the return of hia 
earnest money. This has not so far been 
paid him., 

On the 7th of April 1927, the Deputy 
Commissioner of Bitapur as representing 
the Court of Wards in charge of the estate 
instituted the suit out of which the present 
appeal and cross-objections arise against 
Munnu Singh for specific performance of 
the purchase and payment, of the balance 
Rs. 11,760. Munnu Singh defended the 
guit putting up several pleas. The learned 
trial Judge decided that the Court of Wards 
could not obtain specific performance but 
that it was entitled to damage for breach 
of contract, The learned trial Judge fixed 
the damages at Rs. 4,000 and deducting 
Rs. 240 awarded the plaintiff a money de- 
cree for Rs. 3,760 and costs. The defend- 
ant appeals asking that the suit should be 
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dismissed in entirety ond the plaintiff has 
filed crosseobjections asking for the specific 
relief which the learned trial Judge re» 
fused, 

The main question upon which both the 
appeal and the crose-objections will be de= 
cided is in respect of Rani Pirthipal Kuar's 
title to the property sold. We have in evi- 
dence the late Raja's Will (Ex. 2). Under 
this Will he devised the whole of his pro- 
perty to any son born to him. No son was 
born to him. Hethen devised the property to 
Rani Pirthipal Kuar whom he described as 
owner of the estate (malik mukhtar). He 
then added the words “our Rani ko yeh bhi 
wasiyat karta hun ki joki Sabia mutawal- 
lidakhurd mahel ke hai bad wafat apne us 
Sabia ko khwah uske shauhar munsuba ca 
numbar riyasat magbuza ka dene ko musilleh 
kiya.” These words omitting the last few 
words have been translated “I do also 
make a testamentary declaration and ap- 
point the Rani for the purpose of delivering 
possession of the entireestate after herdeath 
to the daughter born of thesaid junior Rani 
or to her daughter's husband.” 

Then follow words which are almost 
meaningless. It is necessary to consider 
the amount offered by the defendant-appel- 
lant for this property. According to the 
learned trial Judge the net income of these 
pattis is Rs. 479.8 0. Thus the defendant- 
appellant offered more than twenty-five 
years purchasefor the property. If the Rani 
has full proprietary title the amount offered 
is by no means excessive, but if the Rani 
had not full proprietary title the amount 
offered appears to be very considerable in 
view of the fact that if she has not full pro- 
prietary title she has only a life-interest 
and that she is of a very advanced. age. 
The defendant-appellant's case here is that 
he had no exact knowledge as to what the 
lady's title was and that he accepted the 
statement in the proclamation that she had 
full proprietary title and his learned Coun- 
sel has directed his arguments mainly to 
show that having discovered that there 
was a possible flaw in the title his client 
had every right to resile from the agree- 
ment, The learned trial Judge has on ihis 
point found that the defendant-appellert 
who isa proprietor in Dhurha had every 
opportunity of knowing what the title of 
the lady was. We cannot agree with the 
learned trial Judge as to the defendant-ap- 
pellant's being in a position to know of the 
lady'e title since it appears tous to be. digi. 


ea 
eult to state with certainty on the facts be- 
fore us what her title is, and there is no 
reason to suppose that the defendant-appel- 

. Jant was acquainted with the contents of 
the late R«ja's Will. There is no reason to 
impute anything against the plaintiff-re- 
spondent, The Board of Revenue was ap- 
parently of opinion that thelady had full 
proprietary title in the property. The learn- 
ed trial Judge has decided that she has 
not full proprietary title in the property and 
only alife-interest therein. He has, there- 
fore, allowed damages to the plaintiff-re- 
spondent on the following principle: Find- 
ing that the defendant-appellant had paid a 
great deal more for the property than it was 
qorth he has fixed the damages as the 
difference between the actual value of the 
property on his estimate and the price which 
he offered for it. Weneed not discuss the 
suitability of this method of assessing edam- 
ages. Weare of opinion that the question 
of tho lady's title should not be decided 
definitely in the present proceedings. We 
cannot but take notice of the fact that after 
the lady's death the question of her title 
may be agitated in a suit for the possession 
of the estate. Ifshe is a full proprietor the 
estate will ordinarily devolve on her heirs; 
jf she is not afull proprietor the title to 
the estate will devolve on the collateral 
heirs of her husband. The estate is worth 
considerably more than five lacs of rupees 
and should there be litigation as to succes- 
sion a suit will have to be filed on the ori- 
ginal side of this Court and will no doubt 
be contested as such suits are usually con- 
tested. It would appear te be better, if it 
can be avoided, not to express an opinion 
at this moment as tothe lady’s title. Such 
an opinion would not effect subsequent 
litigation. We have, however, to see whe- 
ther it is our duty to express an opinion and 
arrive at a finding. In ouropinion it is not 
our duty. 

We consider that the learned trial Judge 
should not in any circumstances have taken 
this suit as a suit for damages for breach of 
contract. We observe that in the plaint the 
plaintiffrespondent did not treat it as a 
suit for damages for breach of contract and 
did not ask for damages. Itis true that he 
inserted a clause which has become almost 
aformality in Indian pleadings that he 
should get any other remedy which the 
Court might allow, but he did not consider 
the case as a case for damages for breach of 
contract. The defendant raised that plea, 
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The difficulty in this cage is to arrive at any 
measure of damages. If the plaintiff-re- 
spondent had subsequently transferred the 
property toa third party the question of dam- 
ages could have been decided easily. If he 
had obtained more than Re. 12,(00 a suit 
for damages could not have been brought, : 
if he had obtained less he could have sued 
for the difference. But here he has retain- 
ed the property. In these circumstances 
can it be said that he has sustained any 
damage at all? He has retained the pro- 
perty. Heis in enjoyment of the income. 
He might have been able to put forward 
that he had incurred expenses in conduGt- 
ing the sale and the like and sue for dam- 
ages in respect of such expenses but he has 
not attempted to prove that he has incur- 
red any such damages. The sale took place 
in the Office of the Deputy Commissioner 
and the Deputy Commissioner  repre- 
sents the Court of Wards. It is thus 
difficult tosay that there could have been 
any outof pocket expenses in conducting 
the sale. It appears to us that the case ia 
really covered by the provisions of s. 25 (b) 
of the Specific Relief Act. The vendor, the 
plaintiff-respondent, is not entitled to have 
the contract specifically enforced. We find 
that the vendor believed that Rani Pirthi- 
pal Kuar had full proprietary title to the pro- 
perty. Whenthe time for the completion 
of the sale arrived was shein a position to 
give the purchaser a title free from reason- 
able doubt. We have no hesitation in de- 
ciding that question in the negative. As 
we read the late Raja's Will the question of 
construction is one of considerable diffieul- 
ty. It cannot be said off hand either that 
Rani Pirthipal Kuar has or has not full 
proprietary title. The question is open to 
argument and willin all probability be the 
subject of argument in future litigation. 
If we decided in this case that the lady had 
a full proprietary title we should not be pro- 
tecting the defendant-appellant to any real 
extent, for in the event of the Rani's death 
he might find her successor repudiating the 
transaction, and any decision which we gave 
in his favour would not help in meeting that 
successor’s claim, It appears to us that this 
is eminently acase in which the provisions 
of that section should be applied and that 
a suit for specific relief should fail. 

. We have, however, then to decide in these 
circun stances whether we should grant 
damages for beach of contract. We have 
already adverted to this question to some 
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extent, We wish to state our conolusions 
more clearly. In all good faith the Court 
of Wards put up to sale the full proprietary 
title of the lady in the property in question, 
and the defendant offered to buy the full 
proprietary title. He offered Rs. 12,000 for 
the full proprietary title. He did not offer 
Rs. 12,000 for anything else, Now we find 
that there is a cloud over the proprietary 
title. The cloud remains necessarily undis- 
pelled. It was certainly the duty of the 
vendor (a duty which we have no reason to 
supposé would not have been fulfilled if the 
situation had been understood better) to in- 
form the intending purchaser that he might 
not obtain full proprietary title but only the 
transfer of the last few years of the life es- 
tate. In these circumstances it seems im- 
possible to us to award damages on any 
‘general principle. If special damages had 


been proved for the expenses of the sale: 


or other expenses, even then it would have 
bsen necessary to consider how far the 
claim of the plaintiff respondent would fail 
on account of the failure to specify accu- 
rately the nature of theproperty transferred. 
In these circumstances we consider that the 
suit must fail in entirety. We, therefore, 
allow this appeal and direct that the plaint- 
iffrespondent's suit stand dismissed. He 
will pay his own costs and those of the de- 
fendant-appellant both in the original suit, 
the appeal and the cross-objections. The 
cross objections are, of couree, dismissed. 
GH Appeal allowed, 


MADRAS HIGH COURT. 
BgooND O1vıL APPBAL No. 298 or 1925. 
November 16, 1927. 
Present:—J ustice SirKumaraswami Sastriar, 
: Krt., and Mr. Justice Devadoss. 
SANKURATRI DORAYYA AND ANOTRHER— 
: APPELLANTS 


tersus 
GOVINDARAJULU NARASIMHAM 
— PLAINTIFF AND DEFENDANT No. 3— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 69— 
Mortgage-decree— Attachment unnecessarily made, whe- 
ther void— Claim, petition, order on, binding nature of 
—Claimant mortgagee praying only for priority— 
Dismissal of claim—Morigage, whether wiped out. 

Where there isan attachment, oven if it is passed 
in execution of a mortgage-decree, such attachment 
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cannot be said to be wholly void and ineffective, and? 
where a person puts in a claim by reference to 
such attachment, the order on the claim can be made 
binding on him and it must be set aside within one 
year. [p. 569, col. 1.] 

Where a person claiming to be the prior en- 
cumbrancer files a claim which is resisted by another 
encumbrancer on the ground thathe is entitled to 
the priority, all that the dismissal of the claim would 
entail would be to make the decree-holder who 
attaches and wants to execute the decree, the prior 
encumbrancer for the purposes of adjusting the 
rights between the parties. The mere dismissal of 
the claim cannot wipe out the original mortgage, 
especially where there is no dispute between the 
parties as tc the mortgage itself. [ibid ] 


Second appeal against a decree of the 
Court of the Subordinate Judge, Amala- 
puram, in Appeal Suit No. 17 of 1924 (A. 
S. No. 87 of 1924, Sub-Court, Rajamundry, 
A. S. No. 252 of 1423, District Court, Goda« 
vari), preferred against that of the Court of 
the District Munsif, Razole, in O. S. No. 347 
of 1922. 

Messrs. V. Govindachari, B, Satyanara« 
yana, R. Kuppuswamy Ayyar, for the Ap- 
pellant. 

Mr. K. Ramanaiha Shenai, for the Re- 
spondent. d 

JUDGMENT.—This appeal arises out 
of a suit by the respondent to declare hig 
title and recover possession of the property 
mentioned in the plaint. 

The facts are shortly these : The plainte 
iff obtained two mortgages on this proper- 
ty and other properties, and obtained a 
mortgage decree. He brought the property 
to sale in execution of the mortgage dec- 
yee, and purchased the property on 21st 
January, 1921. Defendants Nos. land 3 
who are the appellants, purchased the pro~ 
perty in execution ofa rent decree, This 
gale was on the 27th November, 1920. The 
rent decree was passed by a Revenue Court 
and itdeelares thatthe property was sub- 
ject toa first charge for the rent. On the 
22nd November, 1920, the plaintiff filed a 
claim petition which was dismissed, as too 
late, without any enquiry. In the claim 
petition, Ex. IV, all that he prayed was for 
“an order on the plaintiff to get the proper- 
ty sold in executionsubject to the mortgage 
decree" obtained by the petitioner. He sets 
out in the petition his mortgage and it 
does not appear from the record that the 
petitioner's mortgage was denied. He only 
wanted priority and the question was, which 
of the two persons was entitled to priority, 
whether the plaintiff who gota decree on 
his mortgage, or whether the appellanta who 
purchased itin execution of the rent de. 
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Yee. Thera was no adjudication on the 
question because the order was: “ The sale 
comes on to-day. The application comes 
“ too late. The claim is rejected as too late." 
The present suit was filed on the 8th July, 
1922, morethan one year after the order 
which was passed ort the 22nd November, 1920. 

The first question argued before us is 
whether the suit being filed more than one 
year after the order on the claim petition 
any of the plaintiffs rights are barred. 
After the decision of the Full Bench in Ven- 
kataratnam v. Ranganayakamma (1) we 
think that we are bound to hold in this 
ease that an.ordersuch as the present one 
simply dismissing the claim as too late is 
an order which has to be set aside within 
one year. No doubt there are observations 
in some cases before and after the Full 
Bench case, that such an order is not an 
adjudication, but we do not think that those 
observations will enable us to dissent from 
the ruling in Venkataratnam v. Ranganaya- 
kamma (1). The chief contention on this 
part of the case by Mr. Satyanarayana for 
the respondent is that both the decrees be- 
ing decrees giving a mortgage or charge, 
no attachment can be made, that the attach- 
ment actually made in this case was illegal 
and that an order on any claim put 
in upon that attachment would not 
attract the provisions of the Limitation Aot 
or the Civil Procedure Code as regards the 
duty tosetit aside. Although an attach- 
ment is not necessary in the case of mort- 
gages, we donot think that it can be held 
that such attachments are illegal and void; 
and in cases where on such attachment a 
claim is put in and an adjudication is made 
upon the claim, it is difficult to hold that 
the party who gets the adjudication on that 
claim is not bound to come to Court within 
one year. We think that the decision of 
the Full Bench in Mg. Mra Tun v. Kaing 
(2) of the Rangoon Chief Court is in point. 
It was there held that, though proceedings 
by way of attachment are not applicable to 
mortgage deerees, yet, if a decree-holder 
applies forand obtains an order for at- 
tachment and the properties are attached 
and claims and objections are put in under 
O. XXI, r, 58 of the Civil Procedure Code 
the Court is bound to hear such claims and 
adjudicate upon them. We may also point 

(1) 48 Ind. Cas.270; 41 M. 985; 24M. L. T. 197; 
(918) M. W.N. 599; 8L. W. 292; 35 M. L.J. 335 
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( (2) ho Ind. Cas, 941; 8 Bur. L. T, 214; 8 L. B. R. 215, 


BANKÜRATRI DORAYYA D, GOYINBABAZULU NABABIMHAM, 


110 1.0, 1928 


out that in the case of Krishnan v. Chadd- 
yan Kuiti Haji (3) wherethere wasan at- 
tachment and the claim was on a mort- 
gage decree, it was held that the order on 
the claim was binding and should be set 
aside within one year. The deeision in 
Muthia Chetti v. Palaniappa Chetty (4) ia 
to theeffect that where, even if there is no at- 
tachment, a party comes to Court and files 
a claim on the footing of there being an 
attachment and-gets an adjudication, he 
cannot be heard tosay afterwards that there 
is no order against him which ought to be 
set aside because there was no attachment 
and the adjudication of the claim is ultra 
vires or infructuous. There are observations 
of Oldfield, J., which suggest that the 
plaintiff is bound before he files a claim 
to search the records in the Gourt} and to 
see whether there is a valid attachment; 
but we doubt whether there is any such 
duty cast upon the person to find if there 
is any valid attachment issued by a compe- 
tent Court; and we think it is difficult to 
see why, if there is an attachment, he should 
not assume it to be valid and filea claim 
and if it turns out that there was no valid 
attachment he should be estopped. We 
think the case ought tobe confined only 
to cases where a person knowing that there 
is no attachment chooses to come to Court 
and take the chance of an adjudication, 
Otherwise it is difficult to see how there is 
an estoppel. However, inthis case there 
was an attachment and it is not necessary 
to discuss this case any further. Reference 
has been made to Ratan Lal v. Bala Par- 
shad (5) by the respondent's Vakil. That 
was & decision of the Punjab Chief Court 
and it’ was there held that where property 
was directed to be sold under a mortgage 
decree, no objection under O. XXI, r. 58 
could be entertained to the attachment of 
the property, that the Court had no power 
to entertain or pass an order upon aclaim 
petition and that O. XXI, r. 58 only ap- 
plies to attachments in execution of a dec- 
ree and notto attachments made before 
decree. It, however, appearsfrom the report 
that the petition was putin not under O, 
XXI, r. 58 but under s. 151 and the Court 
held that the lower Court had no power to 


pass anyorders under that section where 
(3) 17 M. 17; 6 Ind. Dec. (N. s.) 12. 
(4) 70 Ind. Cas. 432; 45 M. 90; (1921) M. W. N. 764; 
41M. L.J.594; 15L. W.190; A. I.R. 1922 Mad. 


447. 
(5) 44 Ind. Cas. 986; 23 P. W, R. 1910; 58 P. R. 1918; 
113 P. L. R, 1918, < 
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fhere was no attachment. That decision 
does not help us very much. The balance 
of authority is that where thereis an at- 
tachment, even ifit is passed in execution 
of a mortgage decree, such attachment can- 
not be said to be whol void and in 
effective and that where a person putsin a 
claim by reference to such attachment the 
order on the claim can be made binding 
on him and it must be set aside within one 
ear. We think that so far as the apel- 
ants are right in theircontention that the 
order onthe claim is binding and as it 
has not been set aside bya regular suit 
within one year, the next question is what 
is the effect of the order? In the present 
case, as already pointed out, there was no 
dispute as regarde the mortgage decree in 
favour of the plaintiff or the charge in 
favour of the defendants. All that the 
plaintiff wanted wasto get himself declar- 
ed to be.the prior encumbrancer and the 
rent decree-holder to be a puisne ineum- 
brancer. Even ifthe claim had gone on, 
and there was a regular adjudication, that 
was the only point that the Court would 
have todecide. We are of the opinion 
that in a case like this where a person claim- 
ing to be the prior encumbrancer files a 
claim which is resisted by another encum- 
brancer on the ground that he is entitled 
to the priority, all that the dismissal of the 
claim would entail would be to make the 
decree-holder who attaches and wants to 
execute the decree the prior encumbrancer 
for the purposes of adjusting the rights 
between the parties. We can find no author- 
ity for the view that in such cases the 
mere dismissal of the claim would wipe out 
the original mortgage especially where 
there is no dispute between the parties, 
Reference has been made to Ramalingayya 
v. Velluri Narayanappa (6) but that was 
obviously a case where a mortgagee wanted 
& declaration of his mortgage right and 
that right wasdenied. This is à case ofa 
quarrel pure and simple between two en- 
cumbrancers as to who has got priority and 
there is nothing which militates against 
the view we have taken. In the present 
case, the only course would be. to direct 
that the sale to the appellants do stand, 
and say the only right which the respond- 
ent has is to redeem the appellants by 
praying off theamount due on the appel- 
lant's charge, 


(6) 93 Ind. Cas, 335; A. I,R, 1926 Mad, 593, 
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We reverse the decree of the Gub. 
ordinate Judge and direct that, in 
lieu of it, a decree to be passed allowing 
the respondent to redeem the appellants by 
payment of the amount for which the pro- 
perty was purchased by theappellants with 
interest &t 6 per cent. Ón the principal sum 
mentioned in the decree from the period 
in which he was out of possession after 
the sale. Time for redemption will be 
6 months from the date of ascertainment by 
the Subordinate Judge of the amount which 
is due to the appellants. The appellants 
will be entitled to costs throughout on the 
principal sum due to them under the 
decree. Decree reversed, 

Y. N, V. 


— 


CUDH CHIEF COURT. 
SECOND Crvin Arrear No. 115 oF 1928, 
May 9, 1928. 

Present:—Mr. Justice Raza. 
MOHAMMAD HASAN ALI AND OTHERS 
—DEFENDNT8S—AÀPPELLANTS 

2 versus 
Thakurain HARNATH KUER 
| —PLAINTIFF—RESPONDENT. 

Possession—Parti land in village—Presumption 
of title— Existence of ghura on parti land, effect of— 
Constructive possession, dootrine of, cannot be invoked 
in favour of trespasser. 

Possession of parti land in a village must be 
Presumed in favour of the landlord. The mere 
existence of a ghura or a bitaura on parti land 
does not establish that the person to whom the 
ghura or bitaura belongs has possession of the 
whole plot. [p. 570, col. 1.] 

The doctrine of constructive possession applies 
only in favour of a rightful owner and must not, as 
& rule be extended in favour of a wrong-doer 
whose possession must be confined to the land of 
which he is in actual possession. [ibid.] 
Appealagainst the decreeof the First Addi- 
tional Subordinate Judge, Bahraich, dated 
the 22nd December, 1927, modifying that of 
the Munsif, Qaisargunj, dated the 13th 
September, 19:7. 

Mr, Ali Zaheer, for the Appellants, 

Mr. Hargobind Dayal, for the Respond- 
ent, 

JUDGMENT.—This is an appeal from 
a decree of the First Additional Subordinate 
Judge, Bahraich, dated the 22nd December, 
1927, modifying a decree of Munsif, Qaisar- 
gani at Bahraich, dated the 17th September, 

7. 
The dimnte in this case relates to a 


portion of No, 82 situated in the abadi of 


870 
village Aini Hathansi in the District cf 
Bahraich. The plaintiff sued for possession 
of the land by demolition of certain con- 
structions made by the defendants. 

The claim was resisted by the defendants 
on various grounds. 

The plaintiff, however, succeeded in 
getting & decree fof possession ofthe land 
jn suit. The defendants have now come 
to this Oourt in second appeal. 

I think there is no substance in this 
appeal, 

The plaintiff, who is a talugdar, is admit- 
tedly the owner of the entire village No. 82. 
The land in dispute is portion of No. 82 
which has been found to be parti land. 
The plaintiff being the zemindar of the 
village the presumption of title is naturally 
inher favour and having regard to the 
nature of the property in suit there is 
further a presumption that the plaintiff has 
had possession because the presumption 
of possession follows the title. It should 
be borne in mind that possessionis not 
necessarily the same thing as actual user. 
Thenature of the possession to be looked 
for and the evidence of ite continuance 
must depend upon the character and condi- 
tion of the land in dispute. The doctrine 
of constructive possession applies only in 
favour ofa rightful ownerand must not as 
a rule be extended in favour of wrong-doer 
whose possession must be confined to the 
land of which he is in actual possession. 
The documentary evidence on record shows 
that the defendants’ predecessor-in-interest 
got a decree for house No. 40 and ahata No. 
81 appertained to it and that the ghura of 
Muhammad Ali and Badullah and bitaura of 
Ali Bakhsh existed on No. 82 which was a 
plot of parti land. The mete existence of 
a ghura or a bitaura on parti land does 
not establish that the person to whom the 
ghura or bitaura belongs has got posses- 
sion over the entire plot or can claim 
right to the entire plot by adverse posses- 
sion. The defeudants have failed to estab- 
lish their adverse possession over the land 
in suit. No. 82 ie a big plot. Surely it 
-is not a part of house No. 40 of the defend- 
ants. Thereis no documentary evidence 
to show that the defendants or their 
predecessor-in-title were owners of No, 82 
or that the defendants have been in posses- 
sion of the land in dispute for more than 
12 years. 

The appellants’ learned Counsel has attempt- 
ed to stow that the entry in the Settlement 
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Khasra, Ex. A-7 has been misconstrued by 
the lower Appellate Court. He has alfo 
referred to Ex 8 which is a copy of a 
jndgmentof the Settlement Court. These 


‘documents have been duly considered by 


the learned Subordinate Judge, I think 
the entry in question in Ex. A-7 was 
rightly construed by the lower Appellate 
Court. It is noticeable that it was admitted 
on behalf of defendants in the lower Courts 
that an application had been made for 
amendment of khewatin respect of khata 
No. 82 on the allegation that the plaintiff's 
name had been wrongly entered as pro- 
prietor, but the application was dismissed 
by the Sub-Divisional Officer. So far as 
the land in suit is concerned, the defend- 
ante’ title is not established either by docu- 
mentary or by oral evidence. The evi- 
dence which they have produced to prove 
their possession is quite worthless and 
has been properly rejected by the lower 
Courts. The lower Courts were perfectly 
right in holding in this case that the 
plaintiff is the owner of the land in die- 
pute and has been in possession thereof 
within limitation. 

The defendants were wrong in making 
the constructions on the landin dispute 
without the plaintiff's permission or consent, 
The constructions were started in February 
or March, 1926, and the present suit was 
instituted on the Ist June, 1926. There 
was no objectionable delay in bringing 
the suit. I do not think that any ques- 
tion of estoppel arises in this case. As 
pointed out in thecase of Jai Narain v, 
Jafar Beg (1) acquiescence which will 
deprive a man of his legal rights must 
amount to fraud and the elements neces- 
sary to constitute such a fraud are: (1) 
the party pleading acquiescence must 
have made a mistake as to his legal 
rights (2) he must have expended some 
money or done some act on the faith of 
his mistaken belief (3) the party possess- 
ing the legal right must know of the 
existence of his own right which is in- 
consistent with the right claimed by the 
other and (4) he must know of that 
other's mistaken belief of his rights and 
he must have encouraged that other in 
his expenditure of money or in the other 
acts done by him. When all these ele- 
ments exist there is fraud of such a 
nature aa will entitle the Court to re- 

(1) 92 Ind. Cas. 1017; 24 A. L. J. 355. A. I. R. 1926 
All. 524 48 A. 353. . 
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Strain the possessor of the legal right 
from exercising it. So far as I see all 
these elements do not exist in thiscase. 
I think the learned Additional Bubordi- 
nate Judge was perfectly right in holding 
that the plea of estoppel isnot made out. 

It has been faintly pressed that the 
lower Appellate Court has erred in not 
giving any decision on the application of 
the defendant-appellant No. 2 made under 
O. IX, r. 7, I think this objection has no 
weight. 

No other point was 
appeal, 

The appellants’ learned Counsel has 
taken objection to the form of the decree 
passed by the lower Courts in this case, 
The respondeat's learned Counsel says 
that his client is not anyhow anxious to 
get possession of the buildings erected 
by the defendants and that they may 
be allowed to take away the materials. I 
modify the decree passed by the lower 
Appellate Court to this extent only. The 
plaintiff will get a decree for possession 
of the land in dispute as ordered by the 
lower Appellate Court. The defendants 
will be allowed two months from to-day 
to remove the materials of the buildings 
in question. In case ofdefault the plaint- 
iff will get the buildings removed and 
realise the necessary costs from the de- 
fendants. The decree of the lower Appel- 
ate Court is confirmed in all other respects. 

The appellants will pay the respondent's 
costs of this appeal. ` 

Ga. H. 


urged in this 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FxOM APPELLATE DECRE& No, 733 
OF 1925. 

February 8, 1928. 
Present:—Justice Sir Arthur Herbert 
Cuming, Kr., and Mr. Justice Mukerji, 
BHOLA NATH BOSE-— DEFENDANT 
—APPELLANT 
versus 
Srimati NAGENDRA BALA 
CHAUDAURANI— PLAINTIFF AND ANOTHER 
Pro forma DEFE; naNTS— RzsPCNDENTS, 

Evidence Act (I of 1872), s. 44—Judgment obtained 
by fraud—Suit to set aside decree time-barred—Right 
to set up invalidity of decree as‘ defence—Limita- 
tion Act (IX of 1908), applicability of, to defences. 


BIOLA NATA BOSE 4, NAGENDRA BALA OMAUDRURANT. 


571 

A party to a suit is entitled to plead by wer of 
defence that a decree obtained saan him Tehich is 
proved by the adverse party, was obtained by 


fraud even though asuit to get aside th 
time-barred. [p. 572, col. 1] aera 


Rajib Panda v. Lakhan Sendh, Mahapatra (1) 
relied on. ' 


The Limitation Act does not apply to defences 
[ibid] : 


; Mahadev Narayan v, Sadashiv Keshav (2), referred 
0. 


Appeal against a decree of the - 
ordinate Judge, First Oourt, Howrah PE 
the. j5th of December. 1924, affirming that 
0 e Munsif, First Court, H 
the 26th of June, 1919, MEE 
&bus Rupendra Kumar Mit 
Dharmadas Sett, for the Agéelinnt = 
ee AM and uh Chowdhury, Babus 
pendra Lal Roy and Benode ji 
for the Respondente, Ee KUE 
. JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff sued 
for a declaration of her title and recovery 
of khas possession with mesne profits of 
two plots of land in area some nine bighas, 
Her case was that these two plots of land 
originally formed two chakran holdings 
These chakran holdings were resumed in 
the year 1905 and on Tesumption were 
settled with one Badal Roy. Ty may be 
here noted that the plaintiff herself pur- 
chased the mehal in 1908, Badal Roy was 
unable to get possession: 


et 1 with the regult 
that the plaintiff brought two suits with 


regardto theseplots of land Nos 645 and 646 
of 1911 and obtained in these two suitg 
two ex parte decrees, According to her she 
then took possession and settled some of 
theland with defendant No. 1. Thereafter 
further trouble. arose and in proceedings 
under s. 145, Criminal Procedure Code, de- 
cisions were given which were i 
^ nene Hence this suit. yn 
,,1.29 detence was that the plaintiff had 
title, and that the defendants held the jana 


under one Makhan Lel Mukerji 
as Janai Babu. ukerji also known 


h The trial Court framed 
issues. All the issues were f 
of the plaintiff and the su 


& number of 


579 


he District Court dismissed the appeal. 
The learned Subordinate Judge held that 
the only evidence that the lands were 
chakran were two decrees and the pro- 
ceedings held in execution thereunder. 
He found that these two decrees had been 
obtained by fraud*and that the whole of 
the execution proceedings were also fraudu- 
lent, processes both in the suits and in 
the execution proceedings having been 
suppressed. But he held that three years 
had elapsed since the defendants knew of 
these decrees and hence they were barred 
from disputing the validity of these decrees, 
On this finding he dismissed the appeal. 

The defendants heve appealed to this 
Court. 

Mr, Mitter who appears for the appel- 
lante has put forward two contentions first 
that the defendants can plead that the 
decrees were obtained by fraud and need 
not sue to have them set aside; and second- 
ly, that the defendants in defence are 
entitled to challenge the correctness of 
the decrees even though 2 suit to set them 
aside is time-barred. 

Now s. 4& of the Evidence Act provides 
that “Any party to a suit or other pro- 
ceeding may show that any judgment, 
order or decree which is relevant under 
gs, 40, 41 or 42, and which has been prov- 
ed by the adverse party was delivered 
by a Court not competent to deliver it, 
or was obtained by fraud or collusion”, 
The present decrees are relevant under 
5, 40 and hence come under s. 44. They 
were put in as pieces of evidence, The 
defendants have shown that they were 
ob;ained by fraud and hence the Court 
eauaot rely upon them. Section 44 of the 
Evidence Act will be found discussed at 
great length by Mr. Justice Bannerji with 
his usual clearness and lucidity in the case 
of Rajib Panda v. Lakhan Sendh Mahapatra 
(1) and it would not be possible for me to 
add anything to thelearned Judge'sremark. 
No doubt the defendants cannot now bring 
a suit to set aside those decrees, but 
they still can in defence contend that they 
were obtained by fraud and it is not 
necessary fur them to bring a suit to sbt 
them aside. The Limitation Act applies 
to the bringing of suiteand not to defences 
[see Mahadev Narayan v. . Sadashiv 
Keshav (2)) with special reference to 


(1) 27 0.11; 3 C. W. N. 660; 14 Ind. Dec. (x. s.) 8 


< 09. 
MO, Jo Ind, Oas 118; 45 B.45; 22 Bom, L. R. 1082, 
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page 52"), There is, therefore, in this casé 
no evidence that the lands in ques- 
tion were chakran lands, it being found 
by the lower Appellate Court that these 
decrees were obtained by fraud and hence 
their evidentiary value is nil, The plaint- 
iff is, therefore, not entitled to eject the de- 
fendants on the ground put forward in the 
plaint, namely. that they held chakran lands. 

The plaintiffrespondent contends that 
she is entitled at any rate to & declara- 
tion of her title to the lands in dispute. 
She would seem to contend that so far 
as her title is concerned that title has been 
admitted by the defendants. It is some- 
what difficult to discover whether the de- 
fendants did at any time during the suit 
admitted the title of the plaintiff to the 
lands in dispute. Certainly in their written 
statement they would seem to have put 
forward the case that the lands in suit 
did not belong to the plaintiff but be- 
longed to the Janai Babu's. In his state- 
ment, however, of the defendants' cage 
when it was first on appeal before the 
District Court the learned Judge there sume 
med up the defendants’ case thus: “The dee 
fendant contended that the decrees in Suita 


or may 
ed Judge who heard the appeal arrived 
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to have held that the lands lie within the 
patni mehal purchased by the plaintiff, but 
that does not show that these formed the 
alleged chakran holdings. In conclusion 
he states that “these decrees and proceed- 
ings stand good and that plaintiff has 
proved her title and possession within the 
period of limitation on the strength of 
these whichit is too late now to question.” 
Therefore, hefapparently held that the 
plaintiff's title had been proved by means 
of these decrees which we have now found, 
are valueless as evidence having been 
obtained by fraud. It does notseem to us 
that the question of title has really been 
satisfactorily dealt with by the lower 
Appellate Court. We think it will be more 
satisfactory if this question of title be 
gone intg by thelower Appellate Court. 
We, therefore, send back the case to the 
lower Appellate Court to determine the 
question on the evidence now on the record 
as to whether the plaintiff has or has not 
proved her title to the lands in auit. 
Neither party will be allowed to adduce 
any further evidence. 

With regard to costs, the appellants will 
be entitled to theircosts before this Court, 
but the costs of the lower Courts will 
abide the determination by the lower 
Appellate Court. If the plaintiff succeeds on 
the question of establishment of her title the 
parties will each be entitled to one-half of 
the costs but if the plaintiff feils in proving 
her title and her suit is dismissed entirely 
the defendants will be entitled to all the 
costs incurred by them in the lower Courts, 

Mukerji, J.—I agree. 


A N.A, Suit dismissed, 


ALLAHABAD HIGH COURT. 
Frast Civi, APPEAL No. 427 or 1924. 
Mareh 1, 1928. 

Present :— Mr. Justice Sulaiman aud 
Mr. Justice Kendall. 
Musammat QADRIJAHAN BEGAM 
(—PLAINTIFF—A PPELLANT 

versus ` 
Sheikh FAZL AHMAD —DEFENDANT— 
RESPONDENT, 


Civil Prosedure Code (Act T of 1908), s. 151, 


GADRI JAHAN BraaM v VAZL'AEMAD. 
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O. XXII, v. 3—Application for dismissal of appeal 
without costs, whether application for withdrawal 
or for recording compromise— Lawful’. meaning of-— 
Compromise brought about by undue influence, whe- 
ther lawful—Inherent power of Court to refuse to 
record compromise. . 

An application to an Appellate Court stating that 
there has been a compromige between the parties 
under which the appeal has to be dismissed without 
costs and that the appeal may, therefore, be so 
dismissed, is not an application for withdrawal of 
the appeal but one to record an adjustment or com- 
promise, [p. 574, col. L.] 

The word ‘lawful’ in O. XXIII, r. 3, Civil Pro- 
cedure Code, refers to agreements which, in their 
very terms or nature, are not ‘unlawful’ and, may, 
therefore, include agreemenis which are voidable at 
the option of one of the parties thereto, because 
they have been brought about by undue influence, 
coercion or fraud. [p. 574, col. 2.] 

Nand Lal v. Ram Sarup (1), dissented from. 

Budhu Mal v. Rup Kour (2) and Ala Bakhsh Khan 
v. Kasim Ali Khan (3), approved. 

Assuming that, independently of O. XXIII, r. 3, 
Civil Procedure Code,a Court has inherent juris- 
diction under s. 151 ofthe Code to refuse to record 
a compromise ‘which has been brought about by 
undue influence, a Court is not bound to exercise it 
where the person who is said to have been subject- 
ed to undue influence did not repudiate the com- 
promise before his death, and the question of the 
alleged undue influence will involve an elaborate 
and lengthy enquiry which cannot be made in a 
summary proceeding. [p 575, col. 1.] : 

Sabitri Thakurain v. F. A. Savi (4) and. Gajendra 
Singh v. Durga Kumari (5), referred to. 

First appeal from a decision of the 
Subordinate Judge, Pilibhit, dated the 5th 
July, 1924. 

Mr. Haider Mehdi, for the Appellant. 

Messrs. Muhammad Husan and Iqbal 
Ahmad, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for recovery of a dower debt 
brought by Musammat Qadri Jahan Begam 
against her husband Sheikh Fazl Ahmad. 
The suit was dismissed by the Court below 
on the ground that it was not proved that 
any part of the dower debt was prompt and 
accordingly the suit was premature. An 
appeal was preferred by the wife and was 
pending in this Court. Apparently some 
registered document was executed purporta 
ing to be a compromise (we are nof 
Concerned with its terms here) on the 
basis of which an applieation was made 
to the Subordinate Judge signed by 
both the parties to this appeal to the 
effect that they had agreed that the suit 
should be dismissed without any further 
adjudication and that the parties were to 
bear their own costs. A request was made 
to the Court below that “the said applica- 
tion for compromise after due verification 
be forwarded to the High Court go that, 


P4 

574 i 
the appeal may be dismissed in terms of 
it.” The learned Subordinate Judge deput- 
ed his munsarim to get this application for 
compromise verified by the lady. This was 
done. He accordingly forwarded it toge- 
ther with the verification and his report. 
Before any decree could be passed in terms 
of it the Counsel for the appellant in- 
timated that the appellant was dead, and 
asked for time to bring her heirs on the 
record. An application for substitution of 
names was filed which was ultimately 
granted by a learned Judge of this Court, 
and the original appellant's father and 
mother were brought on the record in her 
place inthe array of the appellants. The 
learned Judge at the time of passing this 
order did not, however, decide whether 
they were not bound by any compromise 
which had been entered into by their pre- 
decessor. x | 

The learned Counsel for the respondent 
has taken a preliminary objection that the 
present heirs are not entitled to continue 
this appeal. His first contention is that 
the application in substance was one for 
the withdrawal ofthe appeal and did not 
amount to an adjustment or a compromise. 
We cannot accept this contention, The 
application which was filedin the Oourt of 
the Subordinate Judge did not purport to 
be an application to withdraw the appeal. 
On the other hand, it expressly mentioned 
thatthere was a compromise between the 
parties under which the appeal was to be 
dismissed and the parties were to bear their 
own costs. Thecase, therefore, undoubted- 
ly falls not under O. XXIII, r. 1, but under 
y. 30f that Order. Before & decree can 
be passed in terms of this compromise it 
is to be proved to the satisfaction of this 
Court that the appeal has been adjusted 
wholly or in part by a lawful agreement or 
compromise between the parties. The 
learned Advocate for the respondent argues 
that inasmuch as the compromise signed 
by the lady is duly verified, it must be 
assumed that it was a lawful compromise. 
We are of opinion that the adjustment of 
the appealis something distinct and in- 
dependent from the compromise being a 
lawful one. The execution of the applica- 
tion for compromise and its due verification 
before an officer appointed by the Court 
below isa proof that the appeal had been 
adjusted wholly by the parties. That, 
however, does not necessarily show that the 
adjustment was necessarily lawful, 
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Order XXIII, r.3 does not merely say 
that the agreement or compromise should 
bebinding on the parties. lt speaks of its 
being ‘lawful’. The rule is imperative and 
it would be the duty of the Court to order 
such agreement or compromise to be record- 
ed unless it finds tnat the compromise is 
not lawful. 

The affidavit filed on behalf of the appel- 
lante suggests that the lady might have 
been under the undue influence or coercion 
of the defendant'at the time when she 
entered into the compromise. It is not 
expressly mentioned that any fraud was 
committed on her, but the learned Vakil 
for the appellants contends that the applica- 
tion implies that such fraud was commit- 
ted. Lastly he argues that according to 
the allegations contained in the afidavit 
she was suffering from death illness at the. 
time and the relinquishment of her dower 
which would deprive the heirs of their rights 
had the effect of defeating the provisions of 
the Muhammadan Law. . 


In our opinion the word lawful in. 
O. XXIII, r. 3 does not merely mean bind- 
ing or enforceable, A contract which is 
brought about either by undue influence, 
misrepresentation or fraudis under s. 19 (a) 
of the Indian Contract Act merely voidable 
and not absolutely illegal or unlawful. 
Section 92 of the Act indicates when the. 
consideration or object ofan agreement is 
unlawful, These are cases where it is 
forbidden by law or isof such a nature 
that, if permitted, it would defeat the. 
provisions of any law, or is fraudulent, of 
involves or implies injury to any person or 
property, or where the Court regards it &8 
immoral or opposed to publie policy. We 
think that the word “lawful” in O. XXIII, 
r. 3 refers to agreements which in their very 
terms or nature are not *unlawful" and may, 
therefore, include agreements which are 
voidableat the option of one of the parties 
thereto, because they have been brought 
about by undue influence, «coercion or fraud, 
The learned Vakil for the appellant has 
strongly relied upon the case of Nand Lal 
v. Ram Sarup (1) where Addison and Agha 
Haidar, JJ., held that where the document 
was obtained by the exercise of undue influ- 
ence it cannot be said that the suit had 
been adjusted by a lawful agreement or 
compromise as required by the provisions 
of O. XXIII, r.3 of the Code of Civil Pro- 


(1) 108 Ind, Cas, 80; A, I, R. 1027 Lah, 048, 
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cedure. With great respect to the learned 
Judges we are unableto agree with their 
interpretation of the word ‘lawful’ in the 
rule. Their attention was apparently not 
drawn to two earlier cases of their own 
Court where a contrary opinion had 
been expressed, Budhu Mal v. Rup Kour 
(2) and Ala Bakhsh Khan v. Kasim Ali 
Khan (3). 

It is, however, possible to take the view 
that independently of O. XXIII, r. 3, the 
Court has inherent jurisdiction under 
8. 151 of the Oode to refuse to record a com- 
promise which has been brought about by 
undue influence—Sabitri Thakurain v. F. 
A. Savi (4), The majority of the Judges in 
Gajendra Singh v. Durga Kumari (5) 
invoked their inherent jurisdiction for 
recording a compromise, independently of 
O. XXIII, r. 3 : 

But where the person, who is said to have 
been subjected to undue influence, did not 
repudiate the compromise in her lifetime 
and is now dead, and the question of the 
alleged undue influence will involve an 
elaborate and lengthy enquiry which can- 
not be satisfactorily made in & summary 
proceeding. we are not bound to exercise 
any extraordinary discretionary powers 
assuming that such powers exist. This 
matter can best be re-agitated in a separate 
guit. 

- The learned Vakil for the appellants has 
next contended that under the Muham- 
madan Law a relinquishment of a debt 
during marz-ul-maut so astode privethe heirs 
was unlawful inasmuch as such & bequest 
would defeat the provisions of the Muham- 
medan Law which makes such bequest 
invalid unless assented to by the heirs. In 
our opinion when the validity of a bequest 
is contingent upon the consent of the heirs, 
ib cannot be said that such a bequest i 
forbidden by the law, or defeats the pro. 
visions of any law, norcan it besaid that it 
is necessarily void ab initio, It would, there- 
fore, be very difficult to hold that thig 
bequest was unlawful within the meaning 
of O, XXIII, r, 3. Furthermore, this would 
necessitate an elaborate enquiry into the 
question whether the deceased was in, fact 
suffering from marz-ul-maut at the time, 
and whether the property bequeathed by 

@ 81 P. R. 1890. 

(3) 48 P. R, 1895. . 

(4) 105 Ind. Oas. 271; 6 Pat, 108 at p.123; ALR. 
1927 Pat. 254, 

(8) 88 Ind, Oas. 768; 47 A, 637; 23 A. L. J. 561; A, T. 

R, 1925 All, 503 (T, B.), 
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her exceeded a one-third share of her 
estate, which matters cannot be convenient- 
ly enquired into in these summary proceed- 
ings. 

We are further of opinion that the 
question of the relinquishment of the dower 
does not substantially rise in these pro- 
ceedings. That is contained in a register- 
ed compromise alleged to have been execut- 
ed by her which is not before us. The 
application which has been forwarded to 
this Court by the Subordinate Judge 
merely contains a prayer that the appeal 
should be dismissed and that the par- 
ties should bear theirown costs. We are, 
therefore, not called upon to consider 
whether a valid relinquishment of the 
dower debt had been made by the lady, 
or whether such relinquishment is bind. 
ing on her heirs after her death, The 
application for compromise under which 
the parties agreed that the appeal should 
be dismissed and the parties should bear 
their own costs has been duly proved 
and verified. This shows that this appeal 
at any rate has been wholly adjusted, 
and there is nothing to show that in its 
nature such a compromise was unlawful. 

Under these circumstances we are of 
opinion that we must order that the com- 
promise should be recorded and a decree 
should be passed to the effect that the 
appeal has been compromised and. is hereby 
dismissed. The parties will bear their 
own costa of these proceedings. 


Appeal dismissed, 
A. N. A . 


emer À— 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 
No. 2774 or 1927, 
March 14, 1928, 
Present : —Mr. Justice Bhide. 
THE Firm RUOHI RAM-SUKHA NAND— 
Di FENDANTS—APPELLANTS 
versus 
CHARAN DAS-——-PrAINTIFP — RESPONDENT 
Limitation Act (IX of 1908), Sch. I, Ari wt. 
Contract Act (IX of 1872), s. Z01— Agency 
transactions —T'ermination of agency, date 
An agency in connection with particular trange 
actions terminates in the absence of proof to the 
contrary, with the last transaction, 


Sor certain 
of, 
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Fink v.Duldeo Dass (1), Babu Ram v. Ram Dayal 
. (3) and Venkatachalam Chetty v. Narayanan Chetty. 

(3), referred to. 

Miscellaneous second appeal from an 
order of the District Judge, Gurdaspur, 
dated the 9th August, 1927, reversing that 
of the Subordinate, Judge, Fourth Class, 
: Batala, District Gurdaspur, dated the 29th 

June, 1926. 


Mr. Anant Ram, for the Appellant. 

JUDGMENT.—This appeal has been 
heard ex parte as the respondent failed to 
appear in spite of service. 

The suit out of which this appeal arises 
purported to be one for rendition of ac- 
counts, Parties were agreed that limita- 
tion for such a suit is governed by Art. 89 
of the Indian Limitation Act. That 
Article lays down that time will begin to 
run when the account is, during the con- 
tinuance of the agency demanded and 
refused, or where no such demand is made, 
when the agency terminates. Itis admit- 
ted that there is no proof of any demand 
having been made or refused in this case. 
Consequently limitation will run from the 
time the ‘agency’ terminated. 

The plaintiffs allegations were that he 
had certain transactionsin cotton, wheat, eto., 
with three different firms, which acted as 
his agents for the purpose. The last date 
of the transaction was 19th May, 1918. 
Thereafter no transaction took place, but 
accounts were not rendered. Subsequently 
the three firms are said to have merged in 
the defendant firm Ruchi Ram-Sukha Nand 
and hence the latter firm was sued for 
accounts ag the representative of the said 
firms. The trial Court held that the period 
of limitation began to run fromthe date 
of the last transaction and hence the suit, 
which was instituted on the 10th June, 
1924, was out of time. The suit was ac- 
cordingly dismissed. The learned District 
Judge held on appeal that there was 
"nothing" to show that the agency had 
come to an end and hence held the suit 
was within time. He accordingly remand- 
ed the case for re-decision. 

Defendant has filed a second appeal. It 
Seems to me that the learned District 
Judge's -finding that the agency has not 

: terminated has been based on a misconcep- 
tion of the facts of the case. It was 
nowhere alleged by the plaintiff, thai the 
three firms referred to above or the 
defendants firm in which these firms 
marged were his generalagente, The agency 
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was apparently confined ‘to particular 
transactions and in the absence of any 
allegation to the contrary, must be taken 
to have terminated with the last transac- 
tion (cf. s. 201, Indian Contract Aet). It was 
for the plaintiff, in these circumstances to 
show that the agency still subsisted, but he 
has failed to show this, 

It has been no doubt laid down in Fink , 
v. Buldeo Das (|) and Babu Ram v. Ram 
Dayal, (2) that agency subsists still accounts 
are rendered but this view has been 
dissented from in Venkatachalam Chetty 
v. , Narayanan Chetty (3) for good 
reasons, 

The learned District Judge has not 
proceeded on the ground that the agency 
subsisted, because accounts had not yet 
been rendered and hence I do not think it 
necessary to discuss these rulings, 

In my opinion the presumption made by 
the learned District Judge that the agency 
still subsisted is not justified by the 
pleadings or any evidence on the record. 
'The agency must be taken to have terminat- 
ed when the business of the agency was 
transacted. This happened over three 
years before the suit. The plaintiffs tried 
to bringthe suit withintime by proving an 
acknowledgment of liability contained in & 
post card dated the 5th November, 1921. 
This card was nob proved. Moreover it 
appears tocontain no specific reference to 
the liabilities in dispute. 

I accept the appeal (ex parte), with costs 
set aside the order of the learned District 
Judge and restore the order of the trial 
Court. l 

B, L. Appeal allowed. 


(Qon 30. W.N. 524; 13 Ind, Dec. (x. 8.) 
o1. 

,Q BA sus A W. N. (1890) 99; 6 Ind. Deo. (x, 6.) 
(3) 26 Ind, Cas, 740; 39 M. 376; 28 M. L. J, 140, 
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SIND JUDICIAL COMMIS- 

SIONER’S COURT. 
SzssroNs Case No. 25 or 1927. 
January 18, 1938. 
Present :—Mr. Rupchand Bilaram, A. J. C. 

EMPEROR—Paroszostor 

versus . 

SOOMAR ABDULLA —AcGUsED. 

Criminal Procedure Code (Act V of 1898), ss. 275, 
528-B—Hight to be tried by Jury of one's own 
countrymen—Omission to set up such Tight before 
Committing Magistrate, effect of. 

To enable an accused’ person who is an Indian 
British subject to claim to be tried by a Jury con- 
sisting of majority of his countrymen, it is a con- 
dition precedent that he should have claimed that 
right before the Committing Magistrate who is then 
to enquire into the matter and give his finding thereon, 
which, if adverse to the accused, may be challenged 
in subsequent proceedings, An accused person is 
debarred from setting up such a plea for the first 
time at any subsequent stage, 


Mr. Parsram Tolaram, Third Assistant 
Public Prosecutor, for the Crown. 
Mr, Tulsidas Amanmal, for the Accused. 


ORDER.—The accused asserts that he’ 


is an Indian British subject and claims 
the privilege of being tried by a Jury cone 
sisting of a majority of his own country- 


men, 
.. Now 8. 270 ofthe Oriminal Procedure 
Code which deals with that privilege pro- 
Vides that the accused should not merely 
‘assert that he belongs to a particular nation- 
ality but he should be one who has been found 
under the provisions of the Code of Oriminal 
Procedure to belong to that nationality. It 
is, therefore, necessary to see what those pros 
‘visions are, Ohapters XXXIII and XLVI (a) 
‘are.the only Ohapters to which my attention 
has been invited, and which deal with an 
inquiry into the nationality of an accused 
‘person. Chapter XX XIII has noapplication in 
the circumstances of the present case, ad 
‘persons belonging to different nationali. 
ties are not concerned in the trial. Now 
_Ohap. XLIV (a) which deal with casesnot fall 
‘ing under Ohap. XXXIII of the Code makes 
it a condition precedent to the determinas 


tion of the status of an accused person 


.that he should assert his right to be tried 
“liga person belonging toa particular na- 
tionality before the Magistrate to whom 
he is sent up for trial, Itis the asser- 
tion of that claim which gives jurisdiction 
to the Magistrate to inquireinto the matter 
‘and to give a finding thereon, which, if 
“adverse to the accused, may be challenged 
‘da the subsequent proceedings, Section 628A 


8f 
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which falls within that Chapter reads 
as follows :— 

“528-B. If in anysuch case an European 
or Indian British subject or an European 
(other than an European British subject) 
or an American does notclaim to be dealt 
with as such by the Magistrate before whom 
he is tried or by whom, he is committed, 
or if, when such claim has been made 
before and rejected by the Committing 
Magistrate, it is not repeated before the 
Court to which such person is committed, 
he shell be held to have relinquished his 
right to be dealt with as an European 
British subject or an Indian British sub« 
ject, or an European or an American, as 
the case may be, and shall not assert it 
in any subsequent stage of the case", 

The accused admittedly failed to claim 
the privilege of being tried as an Indian 
British subject before the Committing 
Magistrate. Therehas been no inquiry and 
no finding as to his status. There is, theres 
fore, a two-fold answer to the plea raised 
by thelearned Pleader. In the first place, 
as the accused has failed to assert the 
plea at the propertime, I have no jurisdie« 
tion now to determine his status, and in 
the second place, he is expressly debarred 
from asserting that claim by the provi- 
sions of s. 528-B which in express terms 
prevents him from asserting it in any sube 
sequent stage of the case. J, therefore, dig- 
allow this plea. 

P, B. A. Order accordingly, 


= 


OUDH CHIEF COURT, 
CRIMINAL APPEAL No. 162 ox 1928, 
April 18, 1928, 
Present:—Sir Louis Stuart, Kr., Chief 


Judge, 
DES RAJ SINGH-—APPELLANT 
versus 
EMPEROR- CouPLAINANT— RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 298— 
Charge to Jury—Misdirection, what constitutes—~ 
Judge simply stating his own opinion without adding 
safeguard—The Jury at liberty to form their Own 
en naka underlying summing up by 
Judge, 
rg the course of his summing up a Judge has & 
right to express his opinion and if he expresses hig 
opinion which is an unfair opinion and which pres 
judices the accused, the superior Appellate Court ca 
and should interfere to remove the ill-consequenceg of 
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such action by finding misdirection; but to this 
clear and sewad rule of law it is not necessary to 
add the condition in effect that every word that the 
Judge says wherein he expresses his opinion should 
be qualified by most elaborate safeguards. lt would 
not be in accordance either with usual or good 
practice to treat a case of misdirection, if, upon the 
general view taken, the case has been fairly left 
within the Jury's province, If the Judge attempts 
to take the case out of the Jury's province by some- 
thing in the nature df imposing his own view upon 
the Jury it is a case of misdirection, but if a Judge 
simply states his opinion which the law allows him 
to state, in sucha manner that intelligent Jurymen 
should see for themselves that it is only his opinion 
and nothing else, itis not necessary for him to add 
as a safeguard a remark that it is only his opinion 
andthat the Jury are perfeetly at liberty to form 
their own. On questions of fact Judge's opinion in 
no way binds the Jury, but the Judge has a right 
to express it so that the Jury may know what it is. [p. 
578, col. 2; p. 579, col. 1.] 

Channing Arnold v, Emperor (1), relied on. 


Criminal appeal against an order of the 
Sessions Judge, Lucknow, dated the 15th 
‘February, 1928. 
Mr. R. F. Bahadurji, for the Appellant. 
Mr. H.K. Ghose, Government Pleader, for 
the Respondent, 
JUDGMENT.—This is an appeal 
against aconviction based onthe unani- 
mous verdict of a Jury, upon the grounds 
that the verdict has been vitiated by a 
misdirection of the Judge and that the 
sentence is too severe. I have not so far 
been requiréd in this Court to make a pro- 
nouneement on the question of misdireo- 
tion and as there are a variety of decisions 
upon the subject in other Courts many of 
which ate conflicting, I think it advisable 
to state some of thé principles which, in 
my opinion, should be applied in consider- 
ing whether there has or has not been a 
misdirection, Section 298 of the present 
Codeof Criminal Procedure does notlay down 
any principles on the question of misdirec- 
tion, but it does lay down what are the 
duties of a Judge trying à criminal case 
with a Jury both in thé course of the 
trial and in the course of the summing up, 
It is laid down &t the close of that section 
that the Judgé may, if he thinks proper, 
in the course of his summing up, express 
to the Jury his opinion upon any question 
of fact or upon any question of mixed law 
and factrelevant to the proceeding. Many 
of the decisions of Indian Courts have laid 
down qualifications, which I éorisider are 
more of the nature of legislation than of 
interpretation to this clause, This clause 
lays down clearly that a Judge has a right 
_fo express his opinion, If he expresses an 
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opinion, which is an unfair opinion and 
which prejudices the accused, the superior 
Appellate Court can and should interfere 
to remove the ill-consequences of such 
action by finding misdirection, but to this 
clear, and sound rule of law, come Courts 
have added the condition in effect that every 
word that a Judge says wherein he ex- 
presses his opinion should be qualified by 
most elaborate safeguards. It would almcst 
appear thatif a Judge in discussing evi- 
dence that the moon was visible at a cer- 
tain hour stated that the almanack showed 
it was visibleat that hour certain Courts 
would suggest that the charge was bad for 
misdirection, if he omitted to add to the 
Jury “But of course it is for you to decide 
whether the moon was or was not visible 
at that hour." The question, I consider is 
one of substance and not one of form. 
Fortunately there has been a comparatively 
recent decision of their Lordships of the 
Judicial Committee upon this very point 
which I trust will be sufficient to serve 
es & guide in future cases, This decision 
wil be found in Channing Arnold v. 
qu add (1) and the words are at page 
KL. 

“A charge to à Jury must be read as 
a whole. Ifthere are salient propositions 
in law init, these will, of course, be the 
subject of separate analysis. But in a 
protracted narrative offact, the determina- 
tion of which is ultimately left to the Jury, 
it must needs be that the view of the Judge 
may not coincide with the views of others 


‘who look upon the whole proceedings in 


black type. It would, however, not be in 
accordance either with usual or with good 
practice to treat such cases as cases of mis« 
direction, if, upon the general view taken, 
the case bas been fairly left within the 
Jury's province," These words appear ta 
me to lay down the main principles that 
have to be applied in such circumstances, 
The case must be fairly left within the Jury's 
province. If the Judge attempts to 
take the case out of the Jury's province by 
something in the nature of imposing his 
own view upon the Jury, it is a case of 
misdirection, but if a Judge simply states 
the opinion, which the law allows him to 
(1) 23 Thd. Cas 661; 41 I, A, 149; 18 O. W. N. 785; 
$6 M. L. J, 621; 15 Or, L, J. 308; 1L, W., 461; 7 
Bur. L. T. 167; (1914) M, W.N. 506; 26 M, L. T. 79; 
12 A. L, J. 1042; 200. L. J, 161; 16 Bom, L., B. 0441 
8L. B. R. 16; 41 O, 1023; (1914) A, C. 644; 83 Ly 
J, P, O. 299: 11 L, T. 324; 30 T, L, R, 462 (P.O) 
Pago 014] I. A.—[Ed.] | Eo 
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State, in such a manner that intelligent 
Jurymen should see for themselves that 
it is only his opinion and nothing else, it 
is not necessary for him to add as a safe- 
guard a remark that it is on ly his opinion 
and that the Jury are perfectly at liberty 
fo form their own. It cannot and should 
not be presumed that Jurymen are want- 
ing in practical intelligence or possessed of 
no independence. If such a presumption 
were made the Jury system would stand 
condemned. If the Jury are not wanting in 
ordinary intelligence and are not servile, 
it is clear tome that a Judge who expresses 
„his opinion on a point of fact as his own 
opinion, does not require to add the 
qualification that the Jury need not accept 
that opinion unless they wish, for it is 
obvious that, ifit is his opinion and the 
Jury has to decide on the facts, they need 
not accept it unless they so desire, it is 
‘their duty to accepthis opinion upon the 
questions of law, On questions of fact 
tne Judge's opinion in no way binds the 
Jury, but the Judge, has a right to ex- 
press it so that the Jury know whatit is. 

The principles underlying the rule by 
Which a Judgein summing is permitted 
to give his opinion, and the manner in 
which that opinion should be given were 
discussed more than sixty years ago by a 
leading juris, Sir James Fitz James Ste- 
p en, 

"After the evidence is concluded, the 
Judge sums up. His position from first to 
last is that of a moderator between two 
litigants. He permits or forbids certain 
things to be done; but he originates noth- 
ing. His summing up may, and generally 
does, indicate his opinion; but it is an 
opinion which is the result of the evidence 
laid before him, and not of an independent 
enquiry.” 

lt is necessary to adda todification to 
these words in the case of J udgesin India 
who being permitted to call witnesses ins 
dependently in cases in which they think 
it necessary do occasionally originate, To 
. All intents and purposes, however, the facet 
remains that the opinion of a Judge in 
summing up in India is almost invariably 
the opinion upon the evidence which has 
been laid before him. At another place of 
the book from which this quotation has 
been taken (a general view of the Oriminal 
Law of England) the writer says in re- 
ference to charges toJuries in criminal 
Gages j= 
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“Facts submitted to a strong mind are 
naturally brought into their logical rela- 
tion, and made to indicate the conclusion 
which ought to be drawn from them, 
Impartiality and indecision are totally 
different things. A Judge summing up is 
an Advocate who chooses his side impartial- 
ly and gives the Jury as vigorous statement 
as he ean of the grounds on which his con- 
clusion rests and of the view which he 
takes of the arguments against it. When 
this is well done itis the greatest possible 
assistance to the Jury inthe discharge of 
their duty. Astrong minded Judge and 
an intelligent Jury—Lord Mansfield and 
twelve London merchants—form  toge- 
ther the best possible Tribunal, but 
in order to show their merits, the 
Judge must do his very best andif he ig 
merely to talk about and about a case, 
without indicating any conclusion, or pute 
ting the facts together, he does more harm 
than good.” 


This is of course in no way authoritative, 
but it expresses the opinion of an eminent 
lawyer on a subject well within his know. 
ledge. Ihave given these quotations bes 
cause they contain largely my own cons 
clusions, I should not go so far as to say 
myself that adudge summing up is an‘ 
Advocate who chooses his side impartially 
but Iam strongly of opinion that it is not 
a Judge's duty to conceal his opinion but 
to state it. 


I would, therefore, apply the principles 
which their Lordships of the Judicial Com- 
mittee applied in Channing Arnold v, 
Emperor (1) to the facts of the present 
case. 

The main objections taken by the learned 
Counsel, who has put up as good an argu- 
ment asa Oounsel, could be expected to 
put up on those grounds, are that his client. 
was prejudiced because in the first place 
the learned Sessions Judge when referring 
to confessiona made by accused persons other 
than his client, told the Jury that in his 
opinion the confessions did not read aa 
though they were tutored. The Judge went 
on to say that if the Jury saw no reason ta 
doubt that those confessions were made 
voluntarily and that they were true they 
would even then not be justified in regarda 
ing anything in these confessions against 
the appellant unless there was a reliable 
corroboration of that portion of the confega 
sions against him, Thissppeata to me Aa 
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teminently fair and correct method of sum- 
‘ming up upon this point. 

+ The next point taken is as to the ques- 
‘tion of the identification made by a certain 
“man called Sant Bakhsh Singh, who alleged 
‘that he had identified the appellant. The 
"learned Sessions Judge told the Jury that 
‘he considered that the alleged identifica- 
tien by Sant Bakhsh Singh was not of great 
‘value. -He told them plainly though im- 
‘pliedly that they were to look at this evi- 
dence of identification closely and that they 
should scrutinise it before they accepted 
it. He added that the evidence was not 
altogether valueless. He finally stated that 
‘if it were of value against any oneit would 
-be against the appellant. But he never 
told the Jury to find that it was of value 
against the appellant. He left them to 
decide that point for themselves. When it 
‘came to the question of the defence, the 
Jearned Judge discussed the defence of 
the appellant in great detail. He stated 
it fairly and carefully to the Jury, but it is 
‘urged that his summing up should be 
Pejeoted and the verdict det aside because 
he did notsay to them that it was entirely 
for them to accept or reject the defence, 

ecause no such explieit words appear in 
fhe notes of the summing up, I am asked 
fo set aside the verdict for that reason 
Glone. Reading the charge in respect of 
find that his 
deferice was discussed very carefully by the 
Judge and put by him to the Jury in a very 
fair manner, In thesecircumstances I do 
not consider that the learned Oounsel has 
been able to establish that there was any 
misdirection. Í consider the learned Judge's 
charge to the Jury a goodcharge. I donot 
think many Judges would improve on it, 
I have only further to decide the question 
It is sufficient to note upon 
that point that, in my opinion, the sen- 


tence is not excessive, I dismiss the 
pppeal, 
Appeal diemissed, 


"GQ H. 
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PATNA HIGH COURT, 
Catminan Revision No. 554 or 1927, 
September 13, 1927. 

Present :—Mr. Justice Allenson, 
HAZARI GOPE AND oTHERE:—PETITIONBEB 
: versus 
Musammat BIBI AMNA—Oprosirs Party, 
‘Criminal Procedure Code (Act V of 1888), o, 146 (4) 
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— Dispute relating to immoveable property—Scope of 
inquiry—Magistrate'’s duty to decide question of posses- 
sion irrespective of merits of claim. . 

Under sub-s. 4 of s. 145 of the Criminal Procedure 
Oode a Magistrate has to decide the question of 
possession without reference to the merits of the ' 
claim of any party. 


Criminal revision from an order of the 
Distriet Magistrate, Patna, dated tbe 4th 
August, 1927, affirming that of the Deputy 
Magistrate. Bihar, dated the 15th July, 1927. 

Mersrs. H. P. Sinhasnd Na.adwipa Chan- 
dra Ghosh, for the Petitioners. 

Messrs. S. P. Varma and C. P. Sinha, for 
the Opposite Party. 

JUDGMENT.—This application is 
directed against an orderof the Deputy 
Magistrate of Bihar in proceedings under 
8. 145 of the Code of Criminal Procedure. 
He hasfound possession with the first 
party. The first party is a purchaser from 
the vendee of one Musammat Rambarti, 
a widow. The second party claim to be re- 
versioners of iMusammat Rambarti and to 
be in possession of the house and lands 
which form the subject-matter of these pro~ 
ceedings, The learned Deputy Magistrate 
has very properly said more than once that 
it isnot forhim to go into the question of 
title. Unfortunately a greater part of his 
judgment is devoted toa consideration of 
title. When he comes to the question of 
possession he says that the two sale-deeda 
and the oral evidence of possession and 
the dehi papers prove the possession of the 
first party. He then proceeds as follows:— 

“ The second party have raised the quese 
tion of titleas I havealready said and they 
must go tothe Civil Court to have their 
rights determined. It is most surprising 
that they did not go tothe Oivil . Court fox 
all these 12 years to have the sale-deed 
Ex. 1 set aside. The two sale-deeds are 
there and they must be respected, It is not 
my purpose to go intothe question that 
these arecollusive documents. The Civil 
Court is the appropriate Court for the des 
termination of this question. The. second 
party's claim as to possession is disa 
honest.” 

- Under sub-s. 4 ofs.145 the Magistrate 
has to decide the question of possession 
without reference to the merits ofthe claim 
of any party. It was, therefore, unnecessary 
to say that the seccnd pariy's claim to 
possession was dishonest. Further the 
second pariy were not bound to go to the 
Civil Court to get the sale-deed set asica 
if they were in possession, Finally, it ig 
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, 10 question of respecting the sale-deads, The 
.Bale-deeds are not dearaasof the Court and 
_ they relate only to questions of title, There 
had been complete failure to discuss the 
“oral evidence of possession on either side, 
"The only referenca, so faras I can gee, to 
‘the oral evidence of the second party is 
_that the second party did not ask Musam- 
mat Rambarti for her khatian, as they 
thought that after her death they would 
Bet possession over all the properties. The 
“judgment of the learned Deputy Magis- 
trate isnot aproper judgment in s. 145 
proceedings. It would have been sufficient 
‘to have stated the caseof both parties, and 
‘then to have left alone the question of title, 
There was a good deal of oral evidence on 
"each side and there should have been some 
‘discussion of it, In the circumstances 
there isno course open to me but to set 
aside the order declaring possession with 
the first party. If it is thought necessary, 
‘further proceedings under s. 145 may be 
taken and thecase should go to another 
Magistrate. The order awarding costs to the 
‘first party must also be set aside. If it has 
been paid, the amount must be refunded. 
CANA 0! Order accordingly. 


MADRAS HIGH COURT. 

CRIMIMAL Raviston Oasm No.711 or 1997. 
CRIMINAL Revision PngrITION No. 636 
or 1927. 
December 1, 1997. 

Present :—Mr. Justice Devadoss. 

BAMINATHA NAYINAN—Acooussp No. 1 
— PETITIONER 


: versus 
KUPPUSAWMI AYYAR-—COMPLAINANT 


—HRESPONDENT. 

- Criminal trial—Witnesses cited for defence—Ob- 
jection taken by complainant as to vexatious nature 
of application—Procedure. 

' Where certain persons were cited as defence wit- 
nesses in a criminal case but on the application of 
the complainant the Magistrate declined to send 
for and examine witnesses who were included with 
&view to cause vexation to those witnesses them- 
elves ; " 
P Held, that though the Magistrate should “not have 
acted on the representation of the complainant, the 
Magistrate was perfectly justified, when the matter 
was brought to his notice that certain witnesses 
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wara alted only for the purpose of causing vexation 
and delay, in ordering that they should not be com- 
pelled to appear in Court. 

Orim:nal Revision Case No. 711 of 1927 
filed against an order of Stationary Second 
Olass Magistrate, Kumbakonam, dated the 
27th April, 1926,in Criminal Case No.1365 of 
1926. 

Messrs V. L. Ethiraj and A. Rangaswami 
Ayyangar, for the Petitioner. 

Mr, K. §. Jayarama Ayyar, for the Re- 
Bpondent. 

The Public Proseautor, for the Crown. 

ORDER.—This is an application to 

revise the order of the Stationary Second 
Olass Magistrate of Kumbakonam refusing 
to summon the Pandarasannadhi of 
Tiruvadhuthurai as a defence witness. The 
contention of Mr. Ethiraj for the petitioner 
is that summons was issued to the 
Pandarasannadhi, but on the application 
of the complainant the Sub-Magistrate 
declined to send for and examine two 


Witnesses including the Pandarasannadhi 


as they in his opinion appeared to have 
been included with a view to cause vexation 
to those witnesses themselves, This he had 


no jurisdiction to do. Evidently the Magis- 


trate ordered summons to issue without 
scrutinising the list of witnesses put in for 
the defence, Though he should not have 
acted on the representation of the complain- 
ant, the Magistrate was perfectly justified 
when the matter was brought to his notice, 
that certain witnesses were cited only for 
the purpose of causing vexation and delay, 
in ordering that they should not be compel- 
led to appear in his Court. It cannot 
be said that the Pandarasandadhi could 
really give any evidence which would be of 
helpto the defence. 'The order as regards 
the Pandarasannadhi is, therefore, right 
and I decline to interfere with it. As 
ragards the other witnesses and the produc- 
tion of documents: the defence is entitled 
to callfor relevant documents, which would 
be helpful to the case. The Magistrate 
would exercise his discretion in calling for 
such documents as he thinks would be 
relevant to the case after hearing the accus- 
ed or his Counsel on the matter. 
V. N. Y. Order accordingly. 
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PATNA HIGH COURT. 
OriminaL Revision No. 85 or 1928. 
March 14, 1928. 
Present:—Justice Sir Jwala Prasad, Kr. 
SHEONATH OJHA—PETITIONER 
* versus 
EMPEROR-Orrosvrs Party. 

Bihar and Orissa Village Administration Act (III 
of 1922), s. 538—-Case triable by panchayat—Com- 

laint before Magistrate—Trial by Magistrate-- 

alidity of trial—Procedure to be followed by Magis- 
trate, 

Where a panchayat is competent under the Bihar 
and Orissa Village Administration Act, to take 
cognisance of an offence, a Magistrate before whom a 
complaint for such offence is made is bound to 
transfer the complaint tothe panchayat or to record 
a reason for his not doing so under the proviso to 
s. 53 of the Act. A trial held by a Magistrate with- 
out complying with the requirements of that proviso 
is bad. [p. 583, col. 1]' 


Criminal revision from an order of the 
District Magistrate, Ohapra, dated the 23rd 
December, 1927, modifying that of the 
Deputy Magistrate, Ohapra, dated the 7th 
December, 1927. 

. Mr. Hareshwar Prasad Sinha, 
Petitioners. 

The Assistant Government Advocate, for 
the Orown. 

JUDGMENT.—(March Ist, 1928.)—The 
petitioner has been convicted under ss. 379 
323 and 447 of the Indian Penal Code and 
has been sentenced to one month's rigorous 
imprisonment under each of the ss, 379 and 
323 and in addition to a fine of Rs. 50 under 
B. 379. No sentence had been passed under 
s, 447. The complainant is Musammat 
Samundra Kuer, widow of Ramnath Ojha 
the brother of the petitioner. Ramnath 
died three years before the Revisional 
Settlement the Record of Rights of which 
was published on the 10th of May, 1920. 
In the khatian (Exs. 4 and 4 a) the 
names ofthe petitioner and of the com- 
plainant Samundra Kuer have been jointly 
recorded, showing that the land in dispute 
belongs half and half to them. Itim- 
plies that the husband of the complainant 
was separate from the petitioner when he 
died, or the name of his widow would not 
have been recorded in the khatian. The 
complainant being a widow left the cultiva- 
tion of theland with the petitioner who 
used to divide the crops with her. The 
arrangement proved unsatisfactory and 
the complainant lodged a criminal case a 
few months before the present case against 
the petitioner for having removed the 
crop of the field without dividing it and 


for the 
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giving to the complainant her share. The 
case was compromised by means of a pane 
ehnama whereby certain persons were ap- 
pointed arbitrators to divide the field in 
question. This panchnama (Ex, 1) was filed 
in the previous case of the 9th of May, 1927. 
The panches divided the land and they 
filed kurra (Ex, 2), and compromise peti- 
tion (Ex. 3) dated the 30th May, 1927. The 
parties took possession of the land in 
accordance with tbis partition. P. W, 
No. 2 Bhuneshwar Ojba, one of the pan- 
ches has been examined in this case and 
he proves the partition and that the partieg 
took possession in accordance therewith 
and erected jhurs or boundary marks. 

The contention of the learned Vakil on 
behalf of the  pertitioner is that in fact 
there was no actual partition by metes and 
bounds andthe Magistrate in bis local in- 
spection held on the 4th May, 1927, found 
that there was no jhurs on the land. This 
may be so, and the jhurs might have dis- 
appeared by lapse of time. The very Magis- 
trate who held the local inspection kas 
believed the evidence in the case, notably 
of P. W. No. 2 to the effect that there was 
actual partition and the parties took pos- 
session of the property in accordance 
therewith, No less than eight witnesses on 
behalf of the prosecution have proved the 
actual possession of the complainant over 
the land in dispute and her having grown 
sama and tikni crops in question. The 
witnesses have also proved the occurrence, 
They have lands close to the land in dis- 
pute as stated in the inspection note, 
The case of the prosecution has been satis- 
factorily proved and it has been so held 
concurrently by both the Courts below, 
This isa finding of fact which cannot be 
disturbed in revision, it not having been 
shown that the finding has been arrived at 
illegally or irregularly. 

The learned Vakil, however, contends 
that the Magistrate had no jurisdiction to 
try the case, and in support ofit he relies 
upon the Bihar and Orissa Village Ad- 
ministration Act (III of 1922). He says that 
by a Notification ofthe Bihar and Orissa 
Gazette, dated the 9th of February, 1925, 
under ss. 5 and 8 a Union Board was con- 
stituted for Ekma thana in which the 
village in question lieg called the Ekma 
Union Board. The aforesaid Notification’ 
shows that Parts III and V of the Act were 
extended to this Union as is mentioned at 
page 122 ofthe Bihar and Orissa Village 
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Administration Manual(1926). Thelearned 
Vakil refers to the proviso to g. 93 and says 
that it was the duty of the Magistrate before 
whom the complaint was filed to transfer 
the complaint for trial tothe panchayat con- 
eerned unless contrary reasens to his 
Satisfaction were shown. The offences of 
which the petitioner has been convicted are 
triable by.the panchayat under s. 53 of the 
Act. Upon these grounds the learned 
Vakil contends that the trial of the peti- 
fioner by the Magistrate has been without 
jurisdiction. There is no doubt that on the 
9th of February, 1925, by the aforesaid Noti- 
fication an Union Board was constituted 
for Ekma in which the village in question is 
situate; but I am notsure if the Act has 
been actually enforced and is operative in 
Ekma. No Notification under s. lel (3)of 
‘the Act has been brought to my notice, In 
ground No. 2 0f the petition of revision 
filed in this Court it is stated that “the 
Court below had no jurisdiction to try 
the case". The Magistrate has not dealt 
with this point in his explanation sub- 
mitted to this Court, apparently because 
the aforesaid ground did not mention the 
Bihar and Orissa Village Administration 
Act as obstructing the jurisdiction of the 
Magistrate. The ground seems to have 
been taken in the petition of appeal in the 
Court below before the District Magistrate 
(vide ground No. 5) bui the learned District 
Magistrate has not dealt with this point and 
I wonderif this was pressed before him. The 
learned Assistant Government Advocate is 
alsotaken by surprise. In these circum- 
stances! think thatthe Magistrate should be 


asked to submit his report on the point, Let- 


& copy of thisjudgmentbesent to the Magis- 
trate for compliance. 


(March 14, 1928)—The report received 
from the Magistrate shows that the 
panchayat was competent to take cogniz- 
ance of the offences under ss. 323 and 379 
of the Indian Penal Code under S. 53 
of the Village Panchayat Act, and the 
Magistrate before whom the complaint in 
this case was lodged was bound to transfer 
the complaint to the panchayat or to record 
a reason for his not doing so under the 
proviso to the section. The Magistrate did 
not comply with the requirement of that 
proviso and the trial was, therefore, bad. 
Theconviotion and the sentence are, there- 
fore, set aside. 


lt was not really a case under 8.447 of 
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the Indian Penal Code, for the entry intd 
the field was with a viow to remove the 
crops and was covered bys. 379. It was 
nota separate transaction at all, The 
trial Court did not recorda sufficient find- 
ing for conviction under s, 447, butin the 
end it simply said that nd separate sentence 
would be passed under that section. It 
seems to me that when the motion under 
ss, 323 and 379 wastried by the panchayat 
the whole complaint including the case 
under s. 447 should have been made over to 
the panchayat. Therefore, the conviction 
by the Court below under s. 447 is also set 
aside. - i 

The petitioner in this case has already 
suffered the term of imprisonment awarded 
tohim and also some portionof the im- 
prisonment for non-payment of the fne im- 
posed upon him. Therefore, this isnot a 
fit case in which a re-trial should be ordered 
by complying with the provisions of the 
Village Administration Act. 

The conviction and the sentence ara 
set aside and the fine,if paid, will be re- 
funded. 


A. N. A. Conviction set aside, 





MADRAS HIGH COURT. 
Oximinau Revision Cass No, 751 or 1927, 
Criminat Revision Perron No, 671 
oF 1927, 

December 1, 1927. 
Present:—Mr. Justice Devadogs, 

In re VADUGU KUMAR NADAR— 
AcOUSED—PETITIONER. 

Madras Local Boards Act (XV of 1920), ss, 159, 207 
—Order for removal of obstruction to public pathway 
—Disobedience by members of community—Charge 
against person as representative of community, com- 

b 0f. . 4 : 
E to make a person liable for disobedience 
under s. 159 of the Madras Local Boards Act he 
must be the owner oríthe occupier of any premiseg 
which caused the obsiruction or encroachment. 

A conviction under ss. 159 and 207 of the Madras 
Local Boards Act for alleged disobedience of an 
order to remove an obstruction toa public pathway 
cannot be had against the treasurer of a community in 
the absence of anything to show that he was the owner 
or.occupier of the premises within the meaning of the 
A 


"Petition, under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1928, praying, 
the High Oourt to revise the judgment 
of the Court of the Sub-Divisional First 
Clase Magistrate, Melur Division, in Orimi- 
nal Appeal No. 20 of 1927, preferred against 
the judgment of the Oourt of the Special 
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Second Class, Magistrate, at Madura, in 
Oslendar Case No. 89 of 1926. 
` Messrs. V. L. Ethiraj and A. Rangaswami 
Ayyangar, for the Petitioner. 

The Public Prosecutor for the Crown. 

ORDER.—This is an application to 

yevise the order of the First Claes Magis- 
trate of Melur Division declining to in- 
terfere with the conviction of the peti- 
tioner by the Special Second Class Magis- 
trate of Madura under s. 159 (1) read 
with s. 207 (1) (c), Madras Local Boards 
Act, 1920. The only point urged before 
me by Mr. Ethiraj is that a conviction 
under ss. 159 and 207 cannot be had 
against the representative of a community. 
The prosecution was for disobedience of 
an order to remove an obstruction to a 
public pathway. The. Sub-Magistrate in 
the course of his judgment observes that 
“the petitioner is one of the  representa- 
tives as the treasurer for the community. 
The charge against him is also in his 
capacity as a representative of Nadars 
although it is not stated so in the notice”. 

In appeal it was contended that the 

encroached portion belonged to the 
Nadar community and not to the ac- 
eused in his private capacity. The Sub- 
Divisional Magistrate observed in his judg- 
ment: 
; "It is idle to talk on behalf of the ac- 
cused that the accused is not liable for 
prosecution as he is one of the community 
that is using the nandavanam. The ac- 
cused himself has admitted in his state- 
ment before the lower Court on llth 
October, 1926, that he himself dug up a 
well and formed nandavanam with a 
compound wall.” 

In order to make & person liable for 
disobedience under s. 159 he must be 
the owner or the occupier of any pre- 
mises which caused the obstruction or 
encroachment. The word ‘owner’ is de- 
fined in s. 3 (14) as including the person 
for the time being receiving or entitled 
to receive the rents or profits of the 
property whether on bis own account or 
as agent, trustee, guardian, manager, or 
receiver for another person or for any 
religious or charitable purpose. It is not 
the case for the prosecution that the 
petitioner himself is one of the persons 
in charge of the property, or is a trustee 
who is entitled to receive the rents and 
profits of this nandavanam, or one who 
manages on behalf of the community 
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the affairs of: the nandavanam, The fact 
that he constructed the compound wall 
or formed a nandavanam would ‘not bé 
sufficient to make him an owner if he 
had before the date of the notice created 
a trust in favour ofthe whole community 
in respect of the nandavanam and diveste 
ed himself of all interest in it. Hesava 
that he has no interest in it and that 
he made over the property to tbe com- 
munity. From the judgment of the Second 
Class Magistrate and from the contention 
of the accused it cannot be said that 
he is either the manager, or the receiver 
er the trustee for the community. The 
mere fact that he is atreasurer of some 
fund of the community would not make 
him a trustee of the nandavanam or bring 
him within the meaning of the term 
‘owner’ as used in the Local Boards Aot. 
I, therefore, set aside the conviction and 
direct a re-trial of the case and the pro- 
gecution would be entitled toadduce evi- 
dence to show that the petitioner is a 
person coming within the definition of 
the term ‘owner’ in s.3,cl. 14 oris an 
occupier of the nandavanam, The fine 
paid will be refunded. 
V. N. Y. Conviction set aside. 





{PATNA HIGH COURT. 
OriminaL Revision No. 86 or 1928, 
February 22, 1928. 

EPresent :—Mr. Justice Adami and 
Mr, Justice Wort. 
HABIB KHAN AND oTHERS—PETITIONERS 
versus 


EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 1641.— 
First Information —Information by several persons one 
after another—Subsequent informations, admissibility 
of—Informations before and after commencement of 
Police investigation, distinction between—Effect of 
wrongful admission of statement. 

A chaukidar came to a Police Station and made a 
report fo the effect that four labourers who had 
left their master were wrongfully taken back by 
the master through his men and that a certain per- 
son was struck on the head and wounded on the 
occasion. The Writer Head Constable recorded this 
statement in the Police diary and sent a constable 
to bring the wounded man. The latter was incap- 
able of making astatement. The next day, the wife 
of one of the labourers came tothe Police Station 
of her own free will and laid an information that 
her husband and sons had been carried off. There- 
after the mvestigation began. A few days later one 
of the labourers who had escaped in the meanwhile 
also came to the Police Station and laid an 
information that he and the three others had been 


kept in confinement by the accused. All the three 


HOLO 1928 


'Biatements were recorded as First Information and 

Bdmitted in evidence but it was found that the 
.BRecused had not ben prejudiced thereby as the 

decision was not based upon these statements but on 

the other evidence in the case : 
© Held, (1) that the information laid hy the wife wag 
a First Information; [p. 587, ool. 1.) 

(3) that the information laid by the labourer after 
the investigation had begun was not a First In» 
formation; [ibid.] 
^ (3) that the conviction of the accused was not 
.jllegal inasmuch as they were not inany way pre- 
judiced by the erroneous admission of the statement 
meus by thelabourer as First Information. [p. 587, 
Gol. 2, " 

Keshwar Gope v. Emperor (1) Chandrika Ram v. 
Emperor (2) and Gansa Oraon v. Emperor (3), referred 
fo 


Oriminal revision from an order ofthe 
Sessions Judge, Gaya, dated the 20th 
January, 1928, affirming that of the Bub- 
Divisional Magistrate, Saddar Gaya, dated 
the 20th December, 1927. 


Sir Ali Imam and Mr, Syed Ali Khan, for 
the Petitioners. 

The Assistant Government Advocate, for 
the Crown. 

f JUDGMENT. 

. Adami, J.—The petitioners, other than 
Habib Khan, have been found guilty of an 
offence punishable unders. 147 and sen- 
tenced to six months'rigorous imprison- 

-ment; Habib Khan has been sentenced to 
six months’ rigorous imprisonment under 
B. 344, and the other petitioners, though 
convieted under s. 344, have no separate 
sentences passed against them under that 
-gection; Mohammad Khan has been con- 
vieted unders, 325 also and sentenced to 
rigorous imprisonment for one year. 

According to the facts found by the 
lower Courts, one Mangal Bhuian with his 
three sons Nemdhari, Bandhu and Deod- 
hari, being dissatisfied with the conditions 
of labour under Habib Khan and his family 
at village Kerasin, about three years ago 
left that village and settled at the village 
of Nawadih which is 14 miles from 
Kerasin. Labouris searce in that locality 
and itis evident that Habib Khan, the 
landlord, missed the help of these four 
labourers. On the Ist July, 1927, at noon 

a chaukidar came to the Polics Station at 
Shergbati and made a report to the effect 
that four labourers of Habib Khan, who had 
left Kerasin and come to Nawadih three 
or fours years before, had been caused t» 
be taken back by Habib through his men, 
and-also that Nanku, who tried to prevent 
the taking of cattle belonging to his 
master, Gobardhan, was struckon the head 
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and wounded so much that he could not 
walk, The Writer Head Constable recorded 
this statement in the Police diary as a 
sanha and sent a Constable to bring in 
Nanku. When Nanku arrived he was found 
to have been 80 seriously wounded that 
he had to be gent tothe Hospital; it ap- 
pears that Nanku was incapable of making 
a statement which could be recorded. Next 
day, early in the morning, Musammat Patia, 
the wife of Mangal, came to the Police 
Station and laid an information to the effect 
that Habib and his men had come to the 
house and carried off her husband and 
three sons. Theinformation was a much 
more detailed one than was the statement 
made bythe chaukidar the day before, 
Thereafter an investigation was begun, the 
statement of Musammat Patia being treated 
as a First Information, 

Musammat Patia in her statement said 
that her husband and sons had been taken 
to Kerasin and confined. On the 9th July, 
the Sub-Inspector went to Kerasin but 
could find no trace of the missing men, 
On the 16th he visited Keragin again and 
found the four Bhuians there and was told 
by them that they were working volun- 
tarily for Habib Khan, Onthe 14th August 
Deodhari Bhuian went to the Police Sta- 
tion and laid an information that, with 
effect from the lst July up till the day 
before, Bandhu, Nemdhari and his father 
had been kept in confinement by Habib 
Kban and his family. 

The story of the prosecution was that 
from Nawadih these four men were taken 
first to Barwadih and confined there by 
the petitioner Subhan Khan, and then to 
Gaya in order that they might have their 
statements recorded, though, when they 
got to Gaya, no'such statement was taken, 
and that subsequently they were kept by 
the petitioners in the top storey of a house 
in Kerasin which could only be reached 
by a ladder. They had managed to escape 
because the ladder had been, by mistake 
left at the door and they used it and got 
“away. 

The petitioners were put on their trial 
"before the Sub-Divisional Magistrate and 
the charges framed against them were at 
first only under se. 147 and 325. Afterthe 
witnesses for the prosecution had been 
examined and cross-examined, the Magis- 
trate was transferred and another Magistrate 
continued the trial since the accused stated 
that they did not want a de novo trial. 
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recorded, the Magistrate decided that a 
charge mustbe framed under s. 314, It 
seams that up to that time the Court had 
dacided to proceed on tha information given 
by Patia and to make the information 
given by Deodhari on the 14th August the 
subjectofa separate trial. The succeeding 
Magistrate, however, decided that all the 
events were part of one and the same 
transaction and that the petitioners sbould 
be put on their trial under charges cover- 
ing the period from the lst July to the 
14th August. After framing this charge 
the witnesses for the prosecution were re- 
called in order that the accused might have 
an opportunity of cross-examining them 
with regard to the newly added charge, 
After the defence had ealled two witnesses 
the Magistrate found on the evidence that 
the accused were guilty, as I have stated, 
and sentenced them to the periods of.im- 
prisonment mentioned above, 

On appeal beforethe Sessions Judge the 
convictions and sentences passed against 
the petitioners were upheld. 


Sir Ali Imam, on behalf of the petition- 
ers, does not contest the findings of fact 
by thelower Oourts and, in fact, he could 
not do so, He has put forward two points, 
the first is that the Courts below were wrong 
in treating the statements made by Musam- 
mat Patia and Deodhari as theFirstInforma- 
tion since-thereal First Information in the 
case covering the whole of the transaction 
was the statement made to the Writer 
Head Constable by the the chaukidar on 
the let July, 1927. His argument is that 
the use of the two later statements as 
evidence have prejudiced the petitioners 
in their trial and that such statements were 
altogether inadmissible. ' M 

His second point is that the petitioners 
should not have been tried in one trial for 
all the offences charged against them; 
since Habib was not found to have been 
present at Nawadih on the Ist he has been 
prejudiced by being tried with the other 
petitioners on a charge relating to the 
events of that day. . . 

To support his argument with regard to 
the inadmissibility of the statements cf 
Musammat Patia and Deodhari; Sir Ali 
Imam has referred us to the cases of 
Keshwar Gopev. Emperor (1), Chandrika Ram 


(1) 58 Ind, Cas. 247; 1P. L.T. 491; 21 Or.L. J. 
3. 


HABIB KMAN v, HMPHEOE, 
After reading through the evidence already v. Emperor (2) 
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and Gansa Qraon v. Emperar 
(3). The first two of these cases ara 
hardly helpful in this case. They stata 
clearly that the first statement complain- 
ing of an offence to the Police must be 
treated as the First Information and that the 
later statements made during the course 
of the investigation are inadmissible except 
for the purposes laid down in s. 162 of the 
Oode of Criminal Procedure. In the first 
of these cases theinformant went to tha 
Poliee.and stated that a certain person 
had beenstruekand wounded. He went back 
home and found that the person who had 
been wounded had died. He went back towards 
the thana, and on the way met the Writer 
Head Constable, who had come to investi- 
gate the case, and made a statement to 
the effect that the man assaulted had 
died. It was held that the first statement 
must be taken as the First Information and 
the second statement which was made 
after the investigation commenced was in- 
admissible, In the second of these cases, a 
statement was made to the Police byone 
person and later another information was 
given by another person. The first state- 
ment was the statement which mentioned 
the offence that had been committed and 
the trouble was that the person who made 
that statement was not even called as a 
witness before the Court. In neither of those 
two cases wasthe trial set asideon the 
ground that the statements treated as in- 
formations were inadmissible; there were 
other defects in the trial which led to the 
appeal being allowed. The most import- 
ant of the three cases mentioned by Bir 
Ali Imam is the last. There the learned 
Chief Justice and Mullick, J., have both 
made pronouncements as to what con- 
stitutes a First Information, and the gist 
of the decision is that a statement made to 
the Police after the Police have commenc- 
ed an investigation should not be treated 
asa First Information and should be inad- 
missible except for the purposes mentioned 
in 8.162. The learned Chief Justice re- 
marked:— 

“I therefore, consider that the so-called 
First Information taken from Budbni, the 
wife of the appellant, ought not to have 


(2) 71 Ind. Oas. 353; 3 P. L. T. 771; 1 Pat. 401; A. I. 
R. 1922 Pat. 535; (1923) Pat. 26; 94 Cr. L. J.129;1 
Pat. L. R. 77 Cr. 

(3) 73 Ind. Oas. 561; 2 Pat. 517; 4 P. L. T. 462; I 
fat L. R. 178 Cr.; 24 Or. L, J. 641; A. I. R. 1923 Pat, 
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been placed on the record, as it was not 
admissible iu ovidence, 1 observe that the 
learned Judicial Commissioner does not 
refer to this statement as evidence in the 
ease and his judgment does not appear to 
have been in any way influenced hyit, I 
also think thatit should be rejected. Had 
I considered that it in any way influenced 
the learned Judicial Commissioner in 
arriving af the conclusion of the appellant's 
guilt, I should have considered whether 
it was necessary to order a new trial. But 
after considering the other evidencein the 
case, coupled with the appellant's own con- 
fession, I feel no reasonable doubt, in my 
mind, that the appellant was guilty of 
murder." 

Now in the present case there may be 
Bome doubt about thestatement made by 
Musammat Patia. The chaukidar, who made 
the previous statement, merely said that 
the men of Habib Khan had taken away 
the Bhuians and he said that a man had 
been wounded. The Writer Head Constable 
evidently was not sure that a cognizable 
offence had been committed, and, therefore, 
gent for Nanku to see whether he wasso 
much injured as to render the offence a 
cognizable one. Nanku came and could 
make no statement and, therefore, no in- 
formation could be recorded, and not many 
hours afterwards when Patia came of her 
own free will, before the Head Constable 
could make any investigation, The Writer 
Head Oonstable thought right to record 
her statement as a First Information. In 
my view the Writer Head Constable may 
have been well-justified in treating Patia's 
statement as the Firat Information in the 
case. 

With regard to Deodhari’s statement 
made on the 14th August, there is no doubt 
that whenthat statement was made the 
Police were investigating the case brought 
against the accused charging them with 
causing grievous hurt, rioting and wrongful 
confinement, and I am satisfied that the 
First Information of Deodhari cannot be 
taken to bea First Information. 

A eareful perusal of the judgments of 
the two Courts below shows that neither 
Court in any way used either of the state- 
ments to help it in coming toa decision 
in the case; they are not referred to as 
corroborating the prosecution evidence at 
all; itis merely stated in those judgments 
that the First Informations were given by 
Patia and Deodhari. The case was decid- 
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ed by the lower Courts on the oral evi. 
dence recorded, and, therefore, it is clear 
that, even if these two First Informations 
be discarded, as certainly the statement 
made by Deodhari must be, the petitioners 
have in no way been prejudiced. The 
judgments of both the , lower Courts are 
very careful ones and they have cone 
sidered theevidence thoroughly, and I am 
of opinion that even if we discard the 
statement of Deodhari and Patia's also, the 
conviction must,on the findings offact arriv- 
ed at by & perusal of the oral evidenca 
recorded, be supported. 

The next question is with regard to the 
joinder of the charges and the trial of all 
the six petitioners together. The transac- 
tion started on the lst July, the object 
of the petitioners throughout was to take 
away the four men and keep them confined 
at Kerasin until they agreed to work for 
Habib Khan and his family. The action 
began with the unlawful assembly of which 
all the petitioners except perhaps Habib 
Khan were members and of which the object 
was totake away these men and confined 
them, and the men were takenaway and 
eonfined and their confinement lasted until 
&bout the 13th August. 

In my mind thereis no doubt that all 
the facts which are the. subject of the 
charges constitute one and the same 
transaction being continuous and directed 
towards the same object and being part 
of the one design. It was found clearly that 
Habib Khan wasat Kerasin during the 
confinement andit was with his know- 
ledge that the four men were confined. 

I cannot see that the petitioners can 
succeed on either of the grounds put for- 
ward by Sir Ali Imam and would reject 
the application. 

W ort, J.—I agree. © 


A. N. A. Petition rejected, 
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MADRAS HIGH COURT. 
QarurNar, Ruviston Oasa No. 763 ov 1427, 
December 1st, 1927. 

: Present:—Mr. Justice Devadoss. 

CHADUVULU MUNUSWAMI NAIDU 
: —AcovsBD —PBTITIONER 

versus 
: EMPEROR-—-O»rosit£ PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 196, 
476—Complaint by Court under s. 476 for perjury-— 
‘Omission to state reasons, effect of-—Proseoution for 
perjury—Considerations. 

Before a complaint for prosecution is made by a 
Court under s. 476 of the Criminal Procedure Oode, 
jt is necessary that the Court which thinks that an 
offence mentioned in s. 195, sub-s. (1) cl, (b) or 
cl. (c) has been committed should record a finding 
to that effect. The provision is not merely directory 


but it is mandatory. 
Rajani Kanta Kayal v. Bistoomoni Dassi (1), 


followed, 

Where a Magistrate on receiving an alleged false 
statement made a note “M has given a false affidavit. 
His allegations are denied by the Sub-Magistrate 
and by the sworn affidavit of G, Separate action will 


"ba taken against him:" 
Held, that this was not a sufficient complianoe 
"with the provisions of s.476, Criminal Procedure 


Code. 
Itis not every case of perjury that should form 


the subject of an inquiry; a complaint Should be 
madeonly when the interests of justice require that 
a complaint should be made. 

Petition, under ss. 435 and 439 of the 
Code of Oriminal Procedure, 1898, praying 
the High Court to revise an order of the 
Court of Session of the Nellore Division, 
in Criminal Miscellaneous Petition (Appeal 
No. 16 of 1987) O. C. No. 22 of 1927 on the 
file of the Gourt of the Sub-Divisional 
Magistrate, Nellore, and for stay of all 
further proceedings in the said O. O. No. 
22 of 1927 onthe file of the Court of the 
Sub-Divisional Magistrate, Nellore. 

Messrs. V. L. Ethiraj and A. S. Sivakami- 
nathan, for the Petitioner. 

Mr. J.C. Adam, Public Prosecutor, for 
the Opposite Party. 

ORDER.—This is an application to 
revise the order of the Sessions Judge of 
Nellore refusing to withdraw a complaint 
ofthe Joint Magistrate for perjury. The 
only ground urged by Mr. Ethiraj for the 
petitioner is that the Joint Magistrate who 
made a complaint of perjury did not 
record a finding that the offence of psrjury 
hid been committed and that in the 
interests of justice it was necessary that 
an inquiry should be made into the offence. 
Section 476 requires that if a Civil, Revenue 
or Oriminal Oourt thinks that it is 
expedient in the interests of justice that 
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an enquiry should be made into an 
offence referred to in s. 145, sub-a, (1), el. (b) 
or cl, (c) which appears to have been 
committed in or in relation to a proceeds 
ing in that Court, such Court may after 
such preliminary inquiry, if any, as jt 
thinks necessary, recorda finding to that 
effectand make a complaint thereof in 
writing signed by the presiding officer of 
the Court, and shall forward the same to a 
Magistrate of the First Class having juris- 
diction, Before a complaint is made it is 
necessary thata Oourt which thinks that. 
an offence mentionsd in s, 195, sub-s. (1 
el. (b) or cl. (c) has been committed shoul 
record & finding to that effect aud after 
recording such finding may make a come 
plaint. What happened in this case was 
thatan affidavit was put in by the petition- 
er before the Joint Magistrate for the 
transfer of a case from the file of the 
Second Class Magistrate of Sulurpett on 
the ground that he was not likelyto 
get a fair and impartial trial inasmuch ag 
the Magistrate had in his possession cows 
belonging toa person who was a member 
of the faction opposed to that of the 
petitioner. The Joint Magistrate refused 
to transfer the case and made a note 
“S, Muniswami Naidu, the Village Munsif 
of Manner Polur has given a false affidavit, 
His allegations are denied by the Sub- 
Magistrate and by the sworn affidavit of 
Gurusami Reddi. Separate action will 
be taken against him.” The Sessions 
Judge thought that this was a sufficient 
compliance with the provisions of s, 476 
and observed that “if it be that a finding. 
must be recorded before a complaint is 
lodged, he is prepared to hold that the above 
constitutes such a finding and is sufficient.” 
What the Joint Magistrate recorded, viz., 
“seperate action will be taken against 
him” is not a sufficient compliance with the 
provisions of &. 416. The provision is not 
merely directory, but it is mandatory, for, 
an appeal lies against the order of the 
Court under s.476 B. An Appellate Court 
can either withdraw acomplaint or direct 
a complaintto be made. 

That being so, it is necessary for the 
Appellate Court to see what reasons the 
lower Court had for deciding to make 
a complaint under s.476. Itis not every 
ease of perjury that should form the sub- 
jectof an inquiry; but it is only when the 
interests of justice do require that acom- 
plaint should be made, then and then only 
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8 complaint shóuld be made. Though the 
Courts should be anxious to put down 
perjury as much as possible, it is not in 
. the interests of justice that every false 
statement made by a witness in Court or 
in an affidavit filed in Court should be 
the subject of a charge for perjury. The 
learned Publie Proseeutor contends that 
the failure of the Joint Magistrate to 
record a finding is only an irregularity, if 
at all, and that should not be held to 
vitiate the proceedings of the Magistrate. 
+I am unable to accept this contention. 
When the section of the Code requires a 
certain thing to bedone, it is not open to 
the Court to say that itis optional for a 
Oourtto do it or not; and it may be observed 
that s. 537 cannot apply to a proceeding 
under s. 476. That the provisions of the 
section should be strictly complied with is 
the view of the Calcutta High Oourt vide 
Rajani Kanta Kayal v. Bistoomoni Dassi 
(1). I, therefore, set aside the order of the 
Sessions Judge and direct the withdrawal 
of the complaint filed in the cese. I do 
not think it necessary to ask the Magis- 
trate to write a formal order, because the 
Matter appears to be avery petty one and 
the interests of justice do not require that 
the petitioner should be prosecuted for 
perjury. 
V. N.V. Order set aside. 


(1) 104 Ind, Cas. 456; 26 Or. 1., 0, 810; 48 Li, J. C. 
40; A, I, R, 1927 Cal, 718; 8 A, I, Of R, 488. 





. LAHÓRE HIGH COURT, 
> ORIMINAL Revisron Oase No, 587 or 1928, 
May 12, 1928. 
Present:—Mr. Justice Dalip Singh, 
EMPEROR—Paritioner 
versus 
Musammat JANNAT or SHAH ALAM 
RAILWAY STATION—Accoussp— 
. RESPONDENT. 

Railways Act (IX of 1890), s. 180—Criminal Pro: 
' cedure Code (Act V of 1898), s. 29B—Placing brick- 
bat on Railway line, offence of— Court competent to 
try. 

ARA offence under s. 130 ofthe Railways Act com- 
mitted by a child is not triable by a First Class 
Magistrate but can only be tried by a District Magis- 
rate. 

H Emperor v. Dhondya Dudya (1), dissented,from. 

` Case reported by the District Magistrate 
Mianwali, with hia No, 1169 VII, 33, dated 
, $he 12th March, 1928, 
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Government 


JANNAT, 

Mr.J.L. Kapur, for the 
Advocate, for the Petitioner. 

Mr. Muhammad Amin, for the Reepond- 
ent. 

ORDER.—Musammat Jannat, the five 
years old daughter of Jumma sweeper em- 
ployed at Shah Alam Railway Station, was 
ehallaned under s. 130 of the Railways Act. 
She wasacquitted by the Magistrate, First 
Class, at Bhakkar, who held that there was 
no proof against the accused. The pro- 
ceedings have been forwarded for revision 
by the learned District Magistrate on the 
ground that s. 130 of the Indian Railways 
Act is triable by a s. 30-Magistrate be- 
cause the offence really falls under s. 126. 

Against this Emperor v. Dhondya Dudya 
(1) is clear authority. That ruling goes on 
to hold that the offenceis triable by any 
Magistrate because of Sch. II, Criminal 
Procedure Code. I am unable, however, 
to follow the reasoning of their Lordships 
on this point because the offence under 
8. 130 is punishable neither with imprison» 
ment for less than one year nor with fine, 
The proceedings, however, would be void 
under s. 29 B of the new Criminal Procedure 
Code to which Counsel for the Crown has 
Called my attention. Under this section 
as faras Ì can see at present only the 
District Magistrate would have been ems 
powered totry this cffence. However, Í 
have been through theevidence and there 
is certainly nothing to connect the accused 
with the offence charged. I, therefore, re- 
fuse to order a re-trial I accept the ree 
ference so far as to quash all the proceeds 
ings as being without jurisdiction, 


X, le Reference accepted, 
(1) 52 Ind. us 607; 43 B. 88; 21 Bom. L, R. 768; 


20 Cr. L, J, 69 
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MADRAS HIGH COURT. 
CuiMiNAL MiscELLaANsous PETITION 

No. 640 or 1927. 
November 29, 1927. 
Present:—Mr. J ustice Devadoss. 

In re RAMALINGA ODAYAR AND ANOTBER 
—AgQouU8EbD Nos.el AND 2—PETITIONSRS. 
Criminal Procedure Code (Act V of 1898), s. 526 — 

Transfer—Criminal case— Transfer by District Magis- 

trate, without notice to accused, legality of—He- 

transfer. 

A District Magistrate, before passing an order of 
transfer of a criminal case, should give an oppor- 
tunity to the accused to show cause why transfer 
should not be made, 

Where he fails to do so, the order is liable to be 
Bet aside in revision by the High Court. 

An order of transfer is not a final order. If 
sufficient grounds are shown, a case once 
transferred can be re-transferred to the same Magis. 
trate or transferred to any other Magistrate who, in 
the opinion of the District Magistrate, would be the 
proper person to try the case. 

Petition praying that the High Court 
will be pleased to issue an order 
directing (1) the transfer of O. C, 
No, 23 of 1U2/ on the file of the Court of 
the Sub-Divisional Magistrate of Mayavaram 
now pending before ihe Additional Dis» 
trict Magistrate of ‘Tanjore back to the 
Courtof the Sub-Divisional Magistrate of 
Mayavaram and (2) stay of further proceed- 
ings inthecase before the Additional Dise 
trict Magistrate of Tanjore pending disposal 
of this petition. 


Messrs. V. È. Hthivajand S. Nagaraja 
Aiyar; for the Petitioners, 

T'he Public Prosecutor (Mr. J. C. Adam), 
for the Orown, 


ORDER.—This is an application for 
transfer of O, C. No. 23 of 1927, on the file 
of the Court of the Sub Divisional Magis- 
trate, Mayavaram,.now pending before the 
Additional District Magistrate, Tanjore, 
back to the Sub.Divisional Magistrate of 
Mayavaram, The main ground urged by 
Mr. Ethiraj is that .his clients, the accused, 
were not given notice before the transfer 
wag ordered. In cases of transfer, the Dis- 
trict Magistrate, before passing an order of 
transfer, should give an opportunity to the 
accused toshow cause why transfer should 
not be made. In this case, the accused 
were not given notice of the application for 
the transfer of the case and the learned 
District Magistrate seems to have thought 
that he had no power to revise his own 
order. It cannot be said that an order of 
transfer is a final order, If sutficiens 
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grounds are shown, the case once transferred 
can bere-transferred to the same Magis- 


` trate or transferred to any other Magistrate 


whoin the opinion of the District Magis- 
trate would bethe proper person to try the 
case. On the sole ground that the accused 
had no notice of the application for transfer, 
I set aside the order of the District Magis- 
trate. Itisopen to him to transfer the 
ease back tothe Sub-Divisional Magistrate 
of Mayavaram or to transfer the case to the 
Additional District Magistrate orto any 
other Sub-Divisional Magistrate who in hig 
opinion should try the case. 
Y. N. Y, Order set aside, 


LAHORE HIGH COURT. 
Oriminau APPEAL No. 60 or 1928, 
May 11, 1926. 
Present:—Mr. Justice Tek Chand. 
BHEO KARAN AND OTBERS—AQOOUBED-— 
‘APPELLANTS 
versus 


EMPEROR-—RESPONDENT, 


Criminal trial—Cross-cases, disposal of, by singla 
judgment—Intermizing of evidence, legality of— 
first Information Report, value of, as evidence. 

The evidence in two cross-cases was recorded 
separately but the Magistrate thought it convenient 
to dispose of them in one judgment. In his judg- 
ment the Magistrate while discussing the guilt or 
innocence of the accused in each case freely relied 
on the evidence which was led in the cross-case, 
It also appeared that the Magistrate treated tha 
evidence intwo cases asif it was evidence on one 
record and had so mixed up the depositions of tha 
witnesses that it wasimpossible to say how far the 
conviction of the appellants in each case was based 
upon what was legal evidence against them ; - 

Held, that the procedure adopted was contrary to 


aw. 

First Information Report is not a substantive picea 
ofevidenee and itis contrary to law to use it ag 
substantive evidence. 

Oriminal appeal from an order of the Mas 
gistrate, First Olass, Hissar, exercising 
enhanced powers under s. 30 of the Crimi- 
nal Procedure Code, dated the 23rd Decema 
ber, 1927, i 


i^ 


4101. C. 1938 


Mr. Shamair Chand, for the Appellants. 

Mr. Nawal ‘Kishore, for the Governmen 
Advocate, for the Respondent. | 

JUDGMENT.—The appellants in Cri- 
minal Appeal No. 60 of 1928 and appel- 
lants in Criminal Appeal No. 218 of 1928 
were tried at two separate trials by Chaudhri 
Jai Narain Singh, Magistrate, First Class, 
(with enhanced powers) Hissar, the former 
having been charged under s. 304/147 
aad the latter under ss. 325/147, 149, Indian 
Penal Code. The evidence in the two 
cases was recorded separately, but the 
learned Magistrate "with a view to avoid 
unnecessary repetition” thought it con- 
venient to dispose of them in one judg- 
ment. In his judgment, however, he has, 
while discussing the guilt or innocence 
of the accused in each case, freely relied 
on the evidence which was led in the 
eross-case. A perusal of his sudgment 
indicates that he has treated the evidence 
in the two cases as ifit was evidence on 
one record and has so mixed up the 
depositions of the witnesses that ib is 
impossible to say how far the conviction 
of the appellants in each case is based 
upon whatis legal evidenes against them, 
The procedure adopted by the lower Court 
in. thus mixing up the evidenoe and dis- 
posing of both the cases in one judg- 
ment is contrary to the provisions of the 
Code and is calculated to defeat the very 
object which the Legislature had in view 
in directing that the accused in cross- 
cases of thiskind should be tried separately 
This practice has been condemned by 
their Lordships of the Privy Council in 
Madat Khan v, Emperor (1). 


Counsel for appellants im both appeals 
urge that their respective clients have 
been materially prejudiced by the pro: 
Gadure adopted by the lower Court and 
that injustice has been done to them, 
Mr. Nawal Kishore, who appears on be- 
half of the Orown, is not prepared to 
deny the correctness of the contention 
0n behalf of the appellants in the two 
gases. Í havebeen carefully through the 
judgment to see ifit is possible to separate, 
&s against each appellant, the legal evi 


(1) 100 Ind. Oas. 126; $ Lah. 94; (i927) M. Ww, M. 
68: A. T. R. 1927 P. O. 26; 31 C. W. N. 393; 28 P.L. R 
167; 52 M. L. J. 441; 28 Cr. L. J. 951; 28 L, W. 724: 
4 rim L, R. 784; 43 C, L. J, 408; 7 A. I Cr, R, 350 
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dence against him from whet has been 
improperly used as such, but have come 
to the conclusion that on the judgment 
as written it is impossible to do so. 
The result is that the conviction of the 
appellants in each case based on à judg- 
ment of this kind is illegal and must 
be set aside and botl the cases remitted 
to Chaudhri Jai Narain Singh, Magis- 
trate, (who is still attached to the Hissar 
District) to re-hear arguments and to write 
separate judgments in the two cases with 
direction that he shall judge of the guilt 
or innocence of each appellant on the 
evidence produced against him in the 
case in which he was charged, carefully 
avoiding any reference to the evidence 
recorded in the cross case, The Magis- 
trate shall fix a very early date for the 
purpose and decide the cases without 
any undue delay. 

It appears from the judgment that the 
learned Magistratehas used the Firat In» 
formation Report, as if it were substantive 
evidence in the case. It should be borne 
in mind that such use of the First Ine 
formation Report is contrary to law and 
the Magistrate would be well-advised if 
he studies the recent reported cases of 
ths Lahore High Court on the point, 

For the foregoing reasons I accept 
this appeal, set aside the conviction and 
sentences passed against the appellants an 
remit the cases to the learned trial Magia- 
trate for disposal in reference -to thé . 
foregoing remarks, 


RB. f, Conviction set aside, 


bag 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. . 

. ORIMINAL Rurexence No. 282 oF 1927. 
January 25, 1928. 
Present:—Mr. Percival, J. C., and 
Mr. Aston, A. J. O. 
EMPEROR— ProsectTor 
VETSUS 
GULU son or SOOMAR—Accusep. 
Penal Code (Act XLV of 1860), ss. 215, 379— 
Charge of thief himself for offence under s. 215, 

legality of. 
It is no defence to a charge under s 215 of the 
Penal Code that the accused himself was the thief 


of the stolen property. 
Emperor v. Mukhtara (2), followed. 


Reference by the District Magistrate, 
Karachi, dated the 19th November, 1927, 
Mr. T G. Elphinston, Public Prosecutor, 


for the Crown. 
Mr. Manghanmal Bhojraj, for the Ac- 


cused, 


JUDGMENT,—This is a reference by 
the District Magistrate, Karachi, who has 
forwarded the record and proceedings in 
the case of Crown veraus Gulu son of 
Suomar with a recommendation that a 
sentence of two months’ rigorous imprison- 
ment passed by the First Class, Magistrate, 
Tatta, under s. 215 of the Indian Penal 
Code, should be enhanced, 

It appears that the accused had two 
previous convictions, namely, ® conviction 
- under gs. 380-457 and a sentence of 12 
months’ rigorous imprisonment on the 8th 
of October, 1919, and aconviction under 
B. 411, Indian Penal Code and a sentence 
of 18 months’ rigorous imprisonment on 
the 27th of October, 1928. The fact that 
the accused had previous convictions was 
brought to the notice of the First Olass 
Magistrate, But the accused was not ques- 
tioned by the learned Magistrate after 
conviction with a view to ascertaining 
whether the previous convictions were 
admitted, Hehas now been questione 
ed by this Court and admitted that he 
was previously convicted as alleged. 

The case for the Crown was that the 
&6eused himself was a thief, that his foot 
printe were recognised, that he was asked 
for stolen bullocks, at first denied the theft, 
then when informed that his foot prints 
had been recognised admitted that he 
stole them and asked for “bhung”, He 
was given Rs, 40 "bhung" and restored the 


pullocke, 


Bubkkon v. GULU. 
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I am of opinion on these facts, it would 
have been more appropriate if the Court 
had framed a charge under s. 379. The 
charge, however, framed against the accus- 
ed was under s.215. At one time, it was 
considered that s. 215 could not apply to 
the actual thief. But it was intended to 
apply to persons other than the thieves 
and a ruling to that effect was passed 
by the Allahabad High Court which is 
cited in Queen-Empress v. Muhammad. Ali 
(1). This ruling, however, has been over- 
ruled by the Allahabad High Court in 
Emperor v. Mukhtara (2) whereit was laid 
down that it is no defence to a charge 
under s. 215 for the accused to say tbat 
he was the actual thief of the stolen 
property. lt is clear that the accused 
in this case took no steps to bring 
the offender to justice. 

Iam of opinion that the conviction under 
8. 215 must be confirmed and that the 
sentence of two months’ rigorous im- 
prisonment which was passed in view of 
the past history of the accused is quite 
&dequate, 

We, therefore, set aside the sentence 
which has been imposed and substitute a 
sentence of eighteen months’ rigorous im» 
prisoument From this of course there will 

e deducted the period which the accused 
has already undergone. 


P.B. As 
G 23 A. 81; A. W. N. (1900) 205 
I. 


Sentence enhanced, 


) 85 Ind. Cas. 225; 46 A. 015; 29 A, L, J, 836; 
11994 All, 783; LR S A. 145 On $6 Oe T 
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. MADEAS HIGH COURT. 
Seconp Cryin ÁPPEAL No. lUl9 or 1924. 
March 8, 1927. 
Present :—Mr. Justice Srinivasa 
Ayyangar. 
NARAYANAN NAIR AND OTHERS-- 
PLAINTIFEFS Nos. l T0 5 AND 7 To 24— 
APPELLANTS E 
versus 
PARU AMMA AND ANOTRER—DEFBSDANTS 
Nos. 1 AND 3— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 100— Find- 
ing of fact —O mission to consider important document 
—Interference—Second appeal. 

Where in considering whether a person was or 
was not the karnavan of a iarwad at a particular 
time, the lower Appellate Court had recorded a 
finding that he was only an anandravan without 
even adverting to an old judgment in which the 
matter was considered and decided in the presence 
of all parties long before the contest arose: 

Held, that the omission to consider that import- 

i pee of evidence vitiated the finding. [p. 594, 
col, 
Second appeal against the decree of the 
Courtofthe Sabordinate Judge, Ottapalam, 
in A, B. No, 55 of 1921, preferred against that 
of the Court of the District Munsif, Manjeri, 
in O. S. No. 199 of 1827. 

Messrs. K. P. M. Menon and P. Govinda 
Menon, for the Appellants, 

Mr, K. Krishna Menon, for the Respond- 


ents. 

SUDGMENT.—Plaintifis Nos. 1to 6 
&nd 7 to 24 are the appellantsin this second 
Bppeal. They instituted the suit for the 
recovery of certain property now admitted 
to be in the possession of the Ist defendant. 
The question whether the plaintiffs would 
be entitled to recover the property or not 
is, it is now practically clear, dependent on 
whether one Krishnakutty Nair, who was 
the person from or through whom the 
lst defendant ultimately claims was at the 
time of the transactions the karnavan of the 
plaintiffs’ terwad, The whole controversy 
in this case both in the Court of first 
instance and in the first Appellate Oourt 
ranged round the question whether or not 
this Krishnakutty Nair was the karnavan, 
it apparently being conceded that, if he 
was the karnavan and the presumption was 
available to the plaintiffs that the property 
dealt with by the karnavan was the tarwad 
property, there was no sufficient evidence 
Dn the record to show that it was separato 
property. 

No doubt, the lower Appellate Court 
has recorded 4 finding, one of fact, 
that Krishnakutty Nair, at any rate, at the 
time when the transactions took place, 

” aq 
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which were the origin of the title of the 
ist defendant, was only an anandravan of 
ihe tarwad and not its karnavan. If, 
in arriving at that finding of fact, the 
lower Appellate Court had adverted, at any 
rate,to the more important documentary 
evidence in the ease,.there could be no: 
doubt whatever that this Court in this 
second appeal would have no right what- 
ever to interfere. The learned Counsel for 
the appellant has drawn my attention to 
the fact, and it is really conceded on the 
other side, that the learned Subordinate 
Judge in the Court below has not even 
adverted to Ex. GGG which is à judgment 
of the District Court of Calicut. At that 
time Mr. R. 8. Benson was the District 
Judge. The judgment is of the year 1892, 
and to the suit from which the appeal arose. 
in which the said judgment was delivered, 
all the members of the plaintiffs’ tarwad 
were parties, The present Ist defendant 
was also & party to the said suit, In the 
course of the said judgment the learned 
Judge has in many places referred to thia 
Krishnakutty Nairatthe karnavan of the 
tarwad almost from the year 1851. This 
is a very important piece of evidence bea 
cause that judgment was pronounced about 
85 years ago, at atime, we may presume, 
when there was no questien really with 
regard to who was the karnavan of the 
tarwad atthe relevant period, 

Exhibit B in this case had also been marke 
ed as Ex. XX in thesuitto which that appeal 
related. In the absence of any reference 
whatsoever or advertence to this Ex. GGG, 
in the judgment of the lower Appellate 
Oourt, it seems to me that I cannot 
possibly regard the conclusion arrived at, 
albeit on a question of fact, as satisfactory, 
The learned Counsel for the respondents 
argued that there was such a preponderance 
of evidence on the record in favour of 
the view taken by the lower Appellate. 
Court, that the mere fact of an omission 
to refer to Ex. GGG need not be regarded 
as sufficient to dislodge the judgment 
of the Subordinate Judge. But it is not 
possible for me here and now to say 
whether, if the evidence afforded by Xx. 
GGG had been taken into consideration, 
what weight would have been given toit 
or how it might have weighed in the 
balance, having regard to the other avidence 
in the case. The whole of the other 
evidence is not before me now. Ifit were 


. ag ordinary piece of svidense, whethey 
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oral or documentary, I should certainly 
have refused to regard the mere omission 
to refer or to advert to it as sufficient to 
vitiate the judgment of the lower Appellate 
Court. But I cannot shut my eyes at the 
same time to the fact that the judgment 
pronounced with regard to the very tarwad 
in 1892 by the District Court of Calicut 
must, generally speaking, be regarded as 
of great importance and if, as I must 
suppose, the conclusion arrived at by the 
lower Appellate Court had been arrived 
at without any advertence whatever to 
such an important doeument, it seems to 
me that the judgment must be regarded 
as vitiated by such a serious omission. 
I do not for a moment say, or, wish to 
be understood to have said, that the 
other evidence in the case should be 
disregarded or even neglected in view 
of Ex. GGG. That should have been 
taken into consideration along with the 
other evidence inthe case and aue import- 
ance given to it, As this bas not been 
done, I think the proper thing to do 
is to set aside the judgment of the lower 
Appellate.Court and remand thecase to 
that Court for disposal, taking into con- 
sideration all the evidence in the case 
inclusive of Ex. GGG. : 

It must also be regarded in this 
sonnection that the question of jurisdiction 
raised: by Mr. Menon on behalf of the 
appellants has been given up by him, 
It will not, therefore, be open to the 
appellants to argue the question of 
jurisdiction any longer. The judgment 
and decree of the lower Appellate Court 
are set aside and the case is remanded 
to the lower Appellate "Court for fresh 
disposal, 

Costs of this second appeal will be 
reserved and be disposed of by the lower 
Appellate Court at the time of the final 
disposal of the appeal, 


BY. N Y. Case remanded, 
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PATNA HIGH COURT. 
APPE:L FROM APPELLATE DECRE# No. 1334 
cF 1925. 

March 21, 1928. 

Present :—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Ross. 
Babu RANG RAJ SINGH—PrLAINTIFF— 
APPELLANT 
versus 
SHEONARAIN LAL—APPELLANT AND 
RAMBIHARI SINGH AND OTHERS— 
DzgrFEND4ANTS— RESPONDENTS. 

Mortgage—No reference to interest in hypothecation 
clause—Reference in personal covenant— Mortgagee, 
whether entitled to treat interest as charge. 

A mortgagee, in the absence of any contract to the 
contrary, is entitled to treat the interest due under 
the mortgage as a charge on the estateand the 
mere fact thatin a bond there isan express refer- 
ence to interest in the personal covenant and no 
express reference to interest in the hypothecation 


clause is not evidence of any contract to the contrary, 
Ip, 595, col. 1.] 


Ganga Ram v. Natha Singh (1), followed, 


Appeal froma decision of the Subordi- 
nate Judge, Muzaffarpur, dated the 18th 
July, 1925, modifying that of the Munsif, 
Manapa, dated the 12th December, 

4, 

Mr. C. S. Bannerjee, for the Appellant. 

Messrs. S.P. Varma ani Hareshwar 
Pd. Sinha, for the Respondents, 

JUDGMENT. 

Roses, J.—The question in this appeal 
is whether interest has been secured on 
the property mortgaged to the plaintiff, 
The suit was contested by defendant No. }, 
the purcheser of part of the mortgaged 
property. The learned Munsif held that 
the interest wassecured, but the learned 
Subordinate Judge reversed his decision 
and allowed the defendant, who is the 
Tespondent here, to redeem on payment 
of his proportion of the principal sum 
only, 

The question depends upon the construce 
tion of the mortgage-bond. That bond ig 
in the first instance a earpeshgi thika 
pottah for a term of five years granted in 
consideration of an advance of Rs, 980 
carrying interest at 12 per cent. per annum ` 
under which interest is to be realised from 
the usufruct of the property. There ia 
& provision that if the advance’ be not 
re-paid within the term of the lease the 
land is to remain in possession of the 
earpeshgidar until repayment. Then there 
is a personal covenant by the mortgagot 
that in case of dispossession ` of the 
garpeshgidar the principal zarpeshgi money 
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with interest from the date of dis- 
possession to the date of realisation would 
be realised from the person and the other 
properties of the mortgagor. Lastly follows 
a simple mortgage in these words: “In 
security of the zarpeshgi money we mort- 
gage the zarpeshgi properties with . the 
zarpeshgidars,” 

The learned Subordinate Judge finding 
that there was no mention of interest in 
this last clause held that the defendant 
was entitled to redeem without payment 
of interest. 

Learned Counsel for the respondent con- 
tends that inasmuch as interest is ex- 
pressly provided for in the personal co- 
venant it must be taken that the absence 
of any reference to interest in the mort- 
gage clause excludes interest from the 
security; but I see no reason why, because 
the personal covenant provides expressly 
for payment of interest the hypothecation 
clause which does not expressly refer to 
interest should be construed as excluding 
it. There is no reason why the interest 
should not have beea secured. The security 
is for “the zarpeshgi money" and the 
rule as stated by the Judicial Oommittee 
in Ganga Ram v. Natha Singh (1) is that 
the mortgagee in the absence of any con- 
tract to the contrary is entitled to treat 
the interest due under the mortgage as a 
Gharge on the estate, I can And no con- 
tract to the contrary in this clause, and 
the mere fact that there is an express 
reference to interest in the personal 
Govenant and no express reference to in- 
terest in the hypothecation clause is not, 
in my opinion, evidence of a contract to 
thecontrary. [I think, therefore, that the 
learned Munsif was right in his construo- 
tion of this deed and Í would allow this 
Bppeal with costs here and in the lower 
Appellate Court, set aside tho decree of 
the Subordinate Judge and restore the 
decree of the learned Munsif, 
` Miller, O. J.—I agree. 

B. K.P. Appeal allowed, 


^ (1) 80 Ind. Gas, 820; 6 P. L. T. 97; 110. L.J. 534; 
2 Pat. L. R. 257; 20 L. W. 101; 26 Bom. L. R. 750; 


61; 10 O. & A. L. R. 771; 35 M, L.T, 141; oe M. 
W, N. 599; 5 Lah, 425; 6 Lah, L. J, 39291; 51 1. A. 377; 
1 Lah, Oas, 446; L. R. 5 A, (P, C.) 133; 1 O, W, N, 460; 
89 Q, W, N. 558 (P, 0), 


D, 6, FARAH V. V; BAMBAN, 


505 


RANGOON HIGH COURT. 
First Civit APPEAL No. 205 oF 1927. 
January 4, 1928. 

Present:—Mr. Justice Carr and Mr. 
Justice Cunliffe. 
P. O. THEVAR—APPELLANT 
versus 

V.SAMBAN AND OTHERS—RESPCNDENTS. 

Specific Relief Act (I of 1877), s. 12—Suit for mere 
declaration that certain properties in defendant'a 
possession are trust properties—No prayer for cona 
sequential relief—Maintainability of swit—Declara- 
tory decrees apart from s. 42, whether can be 
granted. 

Courts have no powerto grant a mere declaratory 
decree apart from s. 42 of the Specific Relief Act. [p. 


596, col. 2.] 
Sheoparsan Singh v. Ramnandan Prashad Narayan 


Singh (1), referred to. 

A suit for a mere declaration that a certain 
temple and lands dedicated to it, in the possession 
of the defendants, constitute a public trust, is not 
maintainable, [ibid.] 


Mr, Shanmugam, for the Appellant. 
JUDGMENT. 


Cary, J.—This was a suit for a declara« 
tion that acertain temple and lands de« 
dicated to it constituted & public trust, 
No, consequential relief was asked for, al« 
though it was admitted that the temple 
and the landsin question were in the 
possession of the defendants, On objec« 
tions taken by the , defendants, the first two 
issues framed were:— 

(1) Does this suitfor a mere declaration, 
of title lie without a prayer for consequen- 
tial relief ? 

(2) Is the suit maintainable without the 
sanction of the Government Advocate ? 

The District Judge answered both these 
questions in favour of the plaintiffs and 
after the hearing of the suit, they were 
granted a declaration in the terms of the 
plaint, except as regards a certain sum of 
money which was also involved, 


The decisionof the District Judge on 
the second issue was based on the finding 
that the consent of the Advocate-General 
was not required in this suit bys, 92 of 
the Oivil Procedure Code. The ground 
given for that finding was that noneof the 
reliefs mentioned in s. 92 were sought for 
inthe suit and that, therefore, this section 
did not apply. . 

I consider that that decision was very 
questionable since 8,92 (1) (h) seems to 
gover any relief that could possibly be 
Baked in nguit relating toan alleged publig 
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trust. Fowever, Ido nob consider it neces- 
sary to`go further into that question since 
lamofopinion the suit must fail and 
this appeal must be allowed on the conten- 
tion that the suitis not maintainable with- 
out à prayer for consequential relief. The 
District Judge’s decision on this question 
was very short. He said: “The argument 


- thatit does not lie is based on s, 42 of 


the Specific Relief Act, but that section 
enacts that any person entitled to any legal 


. character orto any right to any property 


may institute a suit. In this case, the 
plaintifis are, not claiming any legal 
character or any right to property. The 
acs is not, therefore, applicable to the 
act,” 

An equally short answer to this argu- 
ment seems to be that if the plaintiffs are 
not claiming any legal character or any 
right to the property, they cannot possibly 
maintain any suit relating to it, but, in 
my opinion, the plaintiffs do claim a legal 


` eharacter. Their plaint is defective per- 


haps in that it does not set out this claim, 
but at tho same time théy apply under 
O, 1r. sof the Oode of Qivil Procedure 
for permission to sue on behalf and forthe 
benefit of themselves and the mettbers of 
the Panchama communily.; They added 
thatthe members ofthe said community 
have the same interest in the suit, but 
Bre too numerous to join ag parties, 
Olearly, therefore, they were claiming that 
they and all other members of the Pan- 
chama community had an interest in the 
trust, Being admittedly out of possession 
of the properties in question, it was clearly 
Open to themto pray for consequential 
relief, for example, under s. yz (1) (g) of 
ihe Civil Procedure Qode for the setuing 
ofa scheme or for any of the other reliefs 
set out in that section which might be ap- 
‘propriate to the facts of the dispute. As 
they didnot claim any such consequential 
relief, which would, of course, have clearly 
made the sanction of the Advocate-General 
necessary to the suit unders. 92 of the: 
QOivil Procedure Oode, their suit was, in my 
opinion, barred by the proviso to s. 42 ofthe 
Specific Relief Act, 

The: Distriet Judge held that s. 42 was 
sot applicable to the facts of the case, If 
that is s0, I am further of opinion that the 
Court is not competent to grant a declara- 
tion at ali, Thi question is discussed on 
pages 016 to 919 of Pollock and Mulla's. 
"Indian Opniract and Specific Relief Acts," 
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Sth Edition. Ihave referred to the original. 
decisions mentioned in that Commentary. 
and am clearly of opinion that they justify 
the conclusion of tho learned authors that 
apartfrom s, 42, the Courts have no power. 
to grant & merely declaratory decree. In 
particular this seems to be made quite clear 
by the judgment of the Privy Council in. 
Sheoparsan Singh v. Ramnandan Prasad 
Narayan Singh (1). 

In my opinion, therefore, the suites 
framed is clearly not maintainable and I 
would, therefore, allow this appeal, set aside 
the judgment and decree of the District 
Court and dismissthe suit. The respond- 
ents will pay the coste of the appellants in 
both Courts. i 

Cunliffe, J.—I concur, 

A.N A. Appeal allowed. 

(1) 33 Ind. Cas. 914; 43 I. A, 91; 43. C. 694; 14 A. L. 
J, 466; 20 O, W, N. 738; 18 Hom. L, R. 397; 23 0. L, 
J. 621; (1016) 1. M. W. N. 419; 20 M, L, T. 1; 3 L. W. 
544, 81 M, L. 9.77 (P, 0.) 
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MADRAS HIGH COURT. 
'Bscowo Civin APPEAL NO. 1810 or 1924, 
December 19, 1937. 
Present:—Mr. Justice Jackson and 
Mr. Justice Srinivasa Ayyangar. 
K. R. GOPALA PATTER—Pratatirs<- |" 
APPELLANT ; 


versus 
K. S, GOPALAKRISHNA PATTER AND' 
OTBERS—DEFENDANTS—HRESPONDENTS. A 

Civil Procedure Code (Aot V of 1909), e. ll-—Res' 
judicata between co-defendants — Principles —Decree 
granting relief beyond original plaint, effect of-— 
Ex parte defendants how far bound. " 

For the purposes of a decision operating as ree 
judicata a8 between co-defendents there must have: 
een actually a conflict or issue raised as between: 
them and such conflict or issue must have been 
necessary for the determination of the plaintiff's 
case or claim. Ifthe decree embodies some further 
right beyond the pleadings, and gives some relief 
not appropriate to the plaint, no question of reg 
Pos can arise as between co-defendants. [p. 508, 
col. 2. 

(Case-law discussed.] 

inasmuch as the principle of res judicata can only ` 
apply to a matter which has been substantially in 
issue between the parties, an issue raised by 4 
defendant which is not strictly appropriate to the 
pleadings in the‘ plaint cannot be held to have heen 
& matter substantially in issue between that defends 
ant and another defendant who elected to remain 
ex parte after perusal of the plaint alone. (p. 601, col, 


“Second appeal against a decree of the 
Qourt of the Subordinate Judge, South 
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Malabar at Oalicut, in A, S. No. 5 of 1923, 
preferred against that of the Court 
of the District Munsif, Satur, in O. S, 
No. 11 of 1921. f 

Mr. P. V. Venugopala Aiyar, for the 
Appellant. 

Mr, K. P. M. Menon and B. Sitarama 
Rao, for the Respondents. 
< JUDGMENT. 

Srinivasa Ayyangar,d.—The only 
-Question that arises in this second appeal 
bears on the rule of res judicata. That 
rule was invoked against the plaintiff 
-who is the appellant before us and both 
‘the lower Courts having found against 
him onthe point, he has been non-suited, 
Hence this second appeal by him. 

His present suit, which on the applica- 
tion of the rule of res judicata, he has 
been held by the lower Oourts, not en- 
titled to maintain, is for a third share 
of a certain property and for the parti- 
‘tion, ascertainment and delivery of the 
‘same. His claim to such share is based 
‘on the allegation that the property he- 
longed in common to his father, to the 
Ist defendant and to the father of defend- 
-ants Nos. 2 and 3 as relating toa kurichit 
-of which the said three persons were the 
Bt&ke-holders or proprietors. 

The previous suit the adjudication in 
which has been put forward as a bar 
to the present claim of the plaintiff was 
instituted as plaintiff by the present 
lat defendant. The father of .defendanta 
Nos. 2 and 3 was the 2nd defendantin the 
previous suit and the present plaintiff 
was the 3rd defendant therein. The lst 
defendant in that suit was the tenant 
in occupation of the suit property. The 
plaint in that formersuit has been filed 
as Ex. C in the present case. The 
relief claimed in that action was for 
recovery of immediate possession of the 
land and for certain rents. Those re- 
liefs were claimed on two grounds: firstly, 
that the property belonged to all the said 
three proprietors ofthe kurichit; and,second- 
ly, that till the termination of the kurichit, 
he, the present lst defendant, was entitled 
to the management of the property and 
the receipt of the rents therefrom under 
the terms and conditions of a kararnama 
executed by and between the parties. 
The plaintiff in the present suit as the 
3rd defendant in the previous suit did 
not appear or defend the action. But the 
father of the present 2nd and 3rd defend- 
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ant did. His defence wasthat the present 
plaintiff as 3rd defendant had no. interest 


in it, that the present lst defendant as 


plaintiff was not solely entitled to the 
possession of the property or the rents, 
but that both of them were so entitled, 
The decree in the previous suit has not 
been produced or filed as an exhibit in 
this case, but the judgment therein has 


been. . f 
Ths District Munsif who tried that case 


'aesapted thedefenoe of the father of tha 


present defendants Nos. 2and 3 and gave 
decree accordingly for possession and renta 
of the suit property in two equal moieties 
in favour of the present defendant No. land 
the father of the present defendants Nos. 2 
‘and 3. [t is that judgment that is now 
contended and has been found by the 
lower Courts to operate as res judicata. 

The question before us, is, whether the 
decision of the lower Oourts regarding 
this bar by the rule of res-judicata is 
correct? Two observations with regard 
to the matter may be made in limine. 

The first is that the previous suit which 
was based on the plaint instituted by the 
present lst defendant was not only in gub- 
stance but in terms à complete admission of 
the basis of the plaintiffs claim in the 
present suit, The second is that on the 
present plaintiff's case though it was 
clear that no contest arose or could arise 
between him and the lst defendant as 
plaintiff in the previous suit and though, 
therefore, he did not defend the action 
and consequently, though he was not a 
party to any adjudication arrived at in 
the suit, still there was in terms an 
adjudication, and it is now claimed on 
behalf of the defendants-respondents that 
he must be deemed to be barred by reason 
of such adjudication. It was admitted 
by Mr. K. P. M. Menon, learned Counsel 
for the respondents, that at first sight 
it, no doubt, appears to be unjust that 
a party should in such circumstances 
be held to be barred. But he argued 
that what seems so obvious is not really 
the law or the correct view, The rule 
of res judicata is a rule against multi- 
plicity of legal proceedings and is de- 
signed to secure some kind of finality 
in certain circumstances to judicial de- 
It is this rule that is embodied and 
enacted in s. 11, Oivil Procedure Code. The 
principles underlying therule may begener- 
ally stated to be that if two parties 
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contest a point in Court and the Court 
gives final adjudication on the point bee 
tween the parties, it must thereafter as be- 
tween them be treated as final and ig 
not liable to be re-agitated. As a corol- 
Jary to this, the ru]e also provides that if a 
person had on a previous occasion an 
opportunity to agitate a particular point 
or question. and has failed or omitted 
to do so, then if must be assumed that 
he did not do so, because he could not 
and that, therefore, so-far as such point 
or question is concerned, he must be re- 
garded as being in the same position 
as a person who having raised or agi- 
tated a point or question the Court comes 
to find the same finally against him. It 
$8 having regard to these two cardinal 
principles of the rule that the rule of 
res judicata as between co-defendants has 
‘been postulated by Courts of Law. It 
has been admitted before us that so far as 
co-defendants are concerned, the decision 
of the Full Bench of this Court in the 
case of Konga Ramasami Iyer v. Ponnu- 
sami (1) is binding on us. The present 
Chief Justice in delivering the judgment 
of the Full Bench refers with approval 
to the rule as laid down by Vice Chancellor 
Wigram in the leading case of Cottingham 
wv. Earl of Shrewsbury (2). It is as follows: 
"If a plaintif cannot getat his right 
without trying and deciding a case be- 
tween co-defendants the Court will try 
and decide that case, and the co-defend- 
ants will be bound. But, if the relief 
.given to the plaintiff does not require 
or involve a decision of apy case between 
co-defendants, the co-defendants will not 
: be bound as between each other by any 
proceeding which may be necessary only 
to the decree the plaintiff obtains." The 
learned Chief‘ Justice referred also with 
appreval to a passage from the judg- 
ment of West, J., in Ramachandra Narayan 
y. Narayan Mahadev (3) in which the same 
doctrine was affirmed in this country. 


It follows from the rule aceurately stated 
as above, that before there can be any 
adjudication between co-defendants operat- 
ing as res judicaia a conflict must have 
arisen between them. Such a conflict 


(1) 70 Ind. Cas. 769; (1922) M. W. N, 526; A. IL R. 
1922 Mad. 452; 16 L. W. 981; 31 M. L. T. 370. 

(2) (1813) 3 Hare 627; 67 E. R. 530; 15 L.J. Oh, 
k (3) 11B., 316; 11 Ind. Jur, 301; 6 Ind. Dec. (x. s) 
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might, no doubt, arise in one of two ways. 
1t might arise as the direct result of 


‘the manner in which the plaintiff has set 


out his case in the plaint. It might algo 
arise as between the defendants themselves 
in the course of pleadings in answer to 
the plaintiffs case, : 


Again in the latter class of cases tho 
determination of the conflict as between 
co-defendants might or might not ke 
necessary for the determination of tha 
plaintiffs claim. The rule obviously seems 
to be that it is only when the determination 
of the question as between co-defendants is 
necessary for the determination of- the 
plaintiff's claim that the decision as be- 


- tween co-defendants would operate as res 


judicata otherwise, that is to: say, if 
such determination as between cc-defend- 
ants were not necessary for the decision 
of the plaintiff's case, it is clear that such 
decision would not operate as res judicaia 
for the simple reason that itis on a question 
which, to adopt the language employed in 
s. 11, Civil Procedure Code, is though 


-substantially not directly in issue. If would 


thus be clear that whenever the contest 
indicated 
and included in the plaintiff's action itself, 
then it follows that for the purposes of a 
decision operating as res judicata as be- 
tween co-defendants there must have been 
actually a conflict or issue raised as between 
them and that such conflict or issue must 
have been necessary for the determinaticn 
of the plaintiff's case or claim. 


Two iliustrations may serve to make the 
matter clear. Let us suppose A files a suit 
for the recovery of a debt due by a deceas- 
ed father from his two sons B and C as his 
legal representatives ; then in such a case 
so laid no contest as between B and C could 
be regarded as indicated or included in 
the plaintiffs suit as framed and laid. In 
such a case, if B admitting himself to bea 
son and also admitting the debt should 
not defend the suitand then Cshould come 
in and put in a defence that B hed been 
adpoted away to a third party, thenthe issue 
regarding the adoption of B may in a sense 
become necessary to be determined for the 
decision of the plaintiffs case. But such 
a determination would only be without con- 
test or issue raised as between B and C. 
In such a case it is clear that it is absolute- 
ly unjust to hold that though B had no 
opportunity to contest the case of C, still 
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tha dasision behind his back would operate 
as res judicata. 

To take another illustration, let us supe 
pose A files a suit for the recovery of some 
property bequeathed to him under his Will 
by a deceased personand in sucha suit A 
makes B and (C defendants alleging that 
both of them are persons in possession of 
.the property and would have been as sons 
of the deceased his heirs on intestacy andin 
the defencein such a suit C alleges that B 
has been adopted away to a third person, 

. the issue relating to such adoption, though 
it may arise and come even to be decided 
by a Court, cannotbe regarded as necessary 
for the determination of the plaintiff's 
claim onthe Will. In such a case even 
though aconflict may arise as between the 
co-defendants, the rule states that it will 
not operate as ves judicata because it was 
a question not directly and substantially 
in issue, orin other words, not necessary 
for the determination of the plaintiff's 
case. 

The principle of the rule that it is only 
decisions in respeot of questions directly 
and substantially in issue that would ope- 
rate as res judicata would appear to be based 
ona recogaition of the fact that Courts 
of Law would be careful only in their deci- 
Bion with regard to questions and issues 
that ariss directly and substantially aud are 
necessary for the determination of the case 
and not with regard to other issues. 

From these considerations it is clear 
that as the plaintiff in this case was under 
no obligation to appear in the previous suit 
having regard to the suit as laid and as no 
issue was raised as between co-defendants, 
the rule of res judicata cannot apply, and 
that the lower Courts were wrong in the 
view that theydidand in dismissing the 
plaintiff's action. 
` The lower Appellate Court referred to 
and relied upon the case of Ramdass Vithal 
Das v. Vazirsaheb (4). That decision pro- 
eseded upon Explanation II of s. 13 of the 
old Civil Procedure Code andhas no bearing 
whatever on the point under discussion. 

The decision in the ease of Ha? Charan 
Singh v. Harshankar Singh (8) also relied 
upon by the lower Appellate Court has no 
application whatever to the present case. 
It is also clear that the learned Subordi- 
nate Judge in the lower Appellate Court 


(4) 25 B. 589; 3 Bom. L. R. 179. 
i (5) 18 A. 50; A. W. N. (1895) 164; 8 Ind. Dec, (x, 8.) 
45, 
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misundarstood the statementin ths judgs 
mant of Ssshagiri [yer, J, in the case of 
Sankaramahalingam Chetty v Muthulaksh- 
mi (6) to the effect that although a finding 
may bə unnecessary yetif itis embodied 
in the deores, it is res judicata. It is clear 
that the finding referred to there was a fing- 
ing against theparty and on au adjudication, 
against him. 

The decision in the case of Bisheswam 
Dayal Sahu v. Bansropan Sahu (7) has also 
no bearing on the question of res judicata, 
bstween co-defendants. Proceeding, there- 
fore, on the law as finally stated in the 
Fall Bench case abova referred to, it ig 
clear that the dismissal of the plaintiff's 
suit by the lower Courts on the ground of res 
judicata was clearly wrong. 

It, therefore, follows that the judgment 
and decree of both the lower Courts on that 
question should be reversed and that the 
ease remanded to the District Munsif's 
Court for the trial and disposal of the other 
igsues in the case. ` 

The plaintiff-appellant will have his costa 
both in this Court and in thelower Appel- 
late Court, The Court-fee paid by the ap- 
pellants both in this and in the lower Ap- 
pellate Court will be refunded to him. 

Jackson, J.—I agree. 

It is a curious circumstance that in the 
course of the very learned arguments from 
either side, no direct reference was made to 
8.11 itself. Yet in applying a Statutea 
perusal of the Statute itself is sometimes 
more useful than referring to numerous 
eases which by analogy may or may not have 
some bearing upon the point in issue. 

No mystery attaches to the principle of 
res judicata, If a matter has been directly 
and substantially in issuein aformer suit 
between the same parties, and has been 
finally decided, that decision will be treat- 
ed as final in a subsequent trial, with due 
regard tothe competence of the Courts. 
If a plaintiff raises an issue in his plaint, 
and & defendant runs away from it by re- 
maining ex parte, that defendant gives up 
his ease, and the Court will finally decide 
itagainst him But if apart from the plaint 
which has been served upon such defend- 
ant, new matteris brought in, either by way 
of amending the plaint or by way of writ- 
ten statementsfrom other defendants, the 
defendant wh» has remained ez parte, can- 
not be said to be running away from issues 

(6) 43 Ind. Cas. 860; 33 M. L, J. 740 at p. 745. 

(7) 44 Ind. Cas. 546. 
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. o£ which he has never heard. It would be 
: odd to say that such matter had been direct- 


and substantially in issue between 


j 
. itis parties, whenit is perfectly obvious, 
Bs 


& matter of fact, that between 


: these parties it has never been in issue 


at all. The contrary position can only be 
established by assuming that a party once 
he is given notice of a suit must keep him- 
self informed of every subsequent develop- 


< ment, eventhough the plaint apprised him 
. of nothing that he need contest. No case, 


and certainly no rule of procedure, has 


. ever laid such a duty upon parties; and 
. were this the law, it would follow asa natu- 
. val corollary that every party must be serv- 


ed with every written statement and every 
amendment of the plaint. 
But in the present case, even if the pre- 


‘sent plaintiff had entered an appearance 
.as defendant in the previous suit, it can 
.hardly be said that the decree in that suit 


(of which it may be noted, no copy is forth- 
coming) would operate as res judicata ; 


. while a decision in the bare judgment could 


only sooperate ifithad been a decision 
necessary to the determination of that suit, 
The leading caseon this point, Cotting- 
ham v. Earl of Shrewsbury (2) is well dis- 
cussed in two Bombay rulings Ramachan- 
dra Narayan v. Narayan Mahadev (8) and 
Fakirchand Lallubhai v. Naginchand Kali- 
das (8). Where an adjudication between the 
defendants is necessary to give the appro- 
priate reliefto the plaintiff, the adjudica- 
tion will be res judicata between the plaint- 
iff and defendants. Appropriate relief 
here means a relief consistent with the 
pleadings, and as faras can be gathered 
from the judgment in O. 8. No. 69of 19.2 
(the plaint is not exhibited) no adjudi- 
cation between the defendants was neces- 
sary in order to give the.plaintiff such ap- 
propriaterelief. But,itis argued, we should 
only look at the decree, without regard 1o 
the pleadings, and in support of this is 
cited the observation of the Viee Chancel- 
lor in Cottingham v. Earlof Shrewsbury (2) 
“ But, if therelief givento the plaintiff does 
not require or involve a decision of any 
case between co-defendants, the co-defend- 
ants will not be bound as between each 
other.” Contrariwise itis argued, if the 
relief given to the plaintiff does require a 
decision of acase between co-defendants, 
the co-defendants will be bound; therefore, 


(8) 33 Ind. Cas. 423 40 B. 210; 17 Bom. L, R. 
06, : 
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since in O; B. No. 69 of 1912, the plaint” 
iff was given an absolute title to a molety 
of his claim, such absolute title necessari- 
ly negatived any title which the present 
plaintiff and the 3rd defendant might have 
-get up against the claim of the father of the 
present 2nd and 3rd defendents, the then 
‘2nd defendant. | 

To this argument the first reply is that 
the respondents have not enabled us to say 
exactly what is decreed in O. 8. No. 69 of 
1912 ; because they have not exhibited the 
decree. Therelief prayed for in the plaint 
does not require or involve a decision he» 
tween the defendants, and that is presumabe 
ly why the then 3rd defendant remained 
ex parte; and secondly, even supposing 
that the decree does give this absolute title, 
it is not safe to pick out isolated sentences 
from judgments dealing with a different 
set of facts, The Vice Ohancellor begins 
by saying; “Ifa plaintiff cannot get at his 
right without trying and deciding a case 
between co-defendants the Court will try 
and decide that case, and the co-defend- 
ants will be bound.” Butin O. 8. No 69 
of 1912 the plaintiff could get at his right 
without any such decision between co-de- 
fendants which at once distinguishes the 
two cases, The Vice Chancellor is not 
considering a case like the one before ug 
in which the plaintiff most certainly could 
have got at his rightas claimed in the 
plaint without trying a case between co- 
defendants, but the Court may have wander- 
ed away from the pleadings and given 
the plaintiff more than he asked. In such a 
case new considerations arise when the sub- 
sequent Court sets itself to determine 
whether the matter has been substantially 
in issue between the parties and no assist- 
ance is afforded by citing what a Judge has 
said when the decreebefore him simply gave 
a relief appropriate to the pleadings. It is 
a different case altogether, Therefore, there 
is no force in the argument founded upon 
this dietum, that if the decree gives the 
plaintiff something which it could not have 
given without determining an issue between 
co-defendants, the co-defendants are bound. 
It must bea decree embodying the right 
which the plaintiff was tryingto get, and 
then the dictum will be directly in point. 
If itisa decree embodying some further 
right, beyond the pleadings, a decree giv-: 
ing somereliefnotappropriate to the plaint, 
the case is otherwise, and not one which 
this dietum can settle outright, 
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: The learned Subordinate Judge takes the 
4Bhort ground that the present plaintiff 
$'" should have been there" in O, S. No. 63 
of 1912 to contest any claim that the father 
„of defendants Nos. 2 and 3 might set up. 
* But he was underno such obligation The 
“Subordinate Judgecites Ahmad Ali v. Naja- 
bat Khan(9), Balambhat v. Narayanbhat (10), 
Sankaramahalingam Chetty v: Muthulak- 
:shmi (6), Srooman MadabushiGopalacharluv, 
Emmani Subbamma (11) and the sixth Expla- 
nation to s. 11, Civil Procedure Oode, Ahmad 
Ali v. Najabat Khan (8) merely quotes 
‘Ramachandra Narayan v. NarayanMahadev 
: (8) and is against the decision of the lower 
Appellate Court in so far asit emphasizes 
that fora judgment to be res judicata it 
must define the real rights of the defend- 
ants inter se; or in other words an impli- 
ed definition is not enough. This is pre- 
eisely the sentence selected for the caption 
of Balambhat v. Narayanbhat (10) which 
again is founded on Ramachandra Narayan 
v. Narayan Mahadev (3). Srooman Mada- 
bushi Gopalacharlu v. Emmani Subbamma 
(11) concerns representative suits. Sankara- 
mahalingam Chetty v. Mathulakshmi (6) 
is also largely founded upon the Bombay 
rulings ; though one Judge questions whe- 
ther the adjudication may not be implied as 
well as express, 

The citation of authorities by the lower 
Appellate Court is, therefore, hardly happy, 
and does not support its view. 

It must be held, with regard to the cir- 
cumstances of this particular cate, that, in- 
asmuch as the principle of res judicata 
can only apply toa matter which has been 
substantially in issue between the parties, 
an issue raised by a defendant which is not 
strictly appropriate to the pleadings in 
the plaint cannot beheld to have been a 
matter substantially in issue between that 
defendant and anothér defendant who elect- 
ed to remain ex parte after psrusal of the 
plaint alone. : 

V. N. V. Case remanded. 
mY 18 A. 65; A. W. N. (1895) 156; 8 Ind. Dec. (x. s.) 

10) 25 B. 74; 2 Bom. L. R. 511. 


(11) 55 Ind. Cas. 984; 43 M. 487; (1920) M. W. N, 435; 
38 M. L. J. 493; 27 M. L. T. 219. 
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RANGOON HIGH COURT. 
APPLIOATION UNDER S. 66 (3) oy THE 

INDIAN Incomb Tax Aor, 1922. 
January 3, i928. 
Present ;—Mr. Justice Oarr and Mr, Justice 
Cunliffe, 
Rai Bahadur S. RAMANATHA REDDIAR 
~~ A PPLIOANT 
versus 7 
Tas COMMISSIONER or INCOME-TAX 
— RESPONDENT. 

Income Tau Act (XI of 1922), ss. 81, 82, 66— 
Application for reference—-Commissioner's power ta 
accept application after time fixed—Assessee's right 
to copy of reasons of order—Exclusion of time spent 
in obtaining copies—‘Question of law, what cons 
stitutes—Questions of current or capital expenditure, 
and amount of depreciation, whether questions of law— 
Decision on insufficient evidence—Interference— 
Neglect of assessee, effect of. 

Where an order is passed under s. 31 ors. 32 of 
the Income Tax Act, an assessee who desires to 
apply fora reference to the High Court is entitled 
to be furnished witha copy ofthe reasons of the 
order, and the time requisite for obtaining such a 
copy should be excluded in computing the period of 
one month allowed for making an application for 
reference. [p. 602, col. 2.] 

The question whether a point of law arises on 
any given finding or whether in reality the alleged 
point of law is merely a conclusion of fact, is a 
difficult one depending to a great extent on the 
particule circumstances of each case. [p. 604, col. 


Smith v. Incorporated Council of Law Reporting (1), 
Usher's Wiltshire Brewery v. Bruce (2), Currie v. 
Inland Revenue Commissioners (3) and Cecil v, 
Inland Revenue Commissioners (4), referred to. 

The question whether expenditure in a ship-owner's 
business is current as opposed to capital must 
essentially be one of degree and, therefore, one of 
fact. [p. 605, col. 2.] : 

The exact amount of depreciation of any plant 
within a given period is also a question of degree 
and, therefore, a question of fact. Ip. 606, col. 1.] 

Peninsular and Oriental Co. v. Leslie (5), referred 
to. 

A Commissioner of Income Tax has no power to 
waive the provision of the Income ‘Tax Act as to 
the period of time within which an application for 
reference should be made, [p. 602, col. 2.] 

A decision on questions of fact must always be 
considered by an Appellate Oourt from the point 
of view of whether, although the decision is in- 
dubitably one of fact, there was sufficient evidence 
to come to a proper conclusion, and if a decision 
of fact is founded upon insufficient evidence, a ques- 
tion of law is produced which may be considered 
by any Court of Appeal. But when the lack of 
evidence and insufficient material is due to the 
neglect of the assesses, its insufficiency cannot be 
used to throw over the question of fact, a cloak of 
law. fp 606, col. 1.) 

Mr. Foucar, for the Applicant. 

Mr. Eggar (Government Advocate), for the 
Respondent. 

JUDGMENT. 


Cunliffe, J.—This is an application for 
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a rule to obtain a mandamus under s. 65 (3) 
of the Indian Income Tax Act, 1922. In the 
alternative, by an amendment, the applica- 
tion is made under e, 450f the Specific Re- 
lief Act. The applicant is one Rao Bahadur 
Ramanatha Reddiar, He seeks to direct 
the mandamus against the Oommissioner 
of Income-Tax, Rangoon, and the Govern« 
ment Advocate appears on the Commis- 
sioner’s behalf toshow cause against the rule, 
Oa the 28th of May, 1225, sn order was 
passed by the Income-Tax Officer, Rangoon, 
assessing the applicant for the year 1923-24 
on an income of Rs. 2,16,833. The applicant 
appealed from this order to the Deputy 
Commissioner of Income-Tax, who on the 
27th May, 1926, rejected the appeal, On ree 
jection, the applicant applied to the Com- 
-Missioner of Income-Tax to refer to this 
Court six questions oflaw alleged to arise 
out of the order of the Deputy Oommis- 
sioner. This application was made under 
the provisions of s. 66 (2) of the Income-Tax 
.Act aforesaid. The Commissioner, however, 
in an order, dated the 19th of March, 1927, 
rejected the application, He took the view 
that the six questions of law put forward 
by the applicant did not arise, as in his 
opinion the six questions were not questions 
of law, but were questions of fact. It is 
with the object of making the Commissioner 
alter his opinion in this respect that the 
‘present application to obtain a rule is pre- 


d. 
ion 66 (2) of the Indian Income Tax 


Act is in these terms :— 
“ Within one month of the passing of an 


order under 8.31 or s. 32, the assessee in: 


respect of whom the order was passed may, 
by application accompanied by a fee of one 
hundred rupees or such lesser sum as may 
be prescribed, require the Commissioner to 
refer to the High Oourt any question of law 
arising out of such order, and the Commie- 
sioner shall, within one month of the receipt 
of such application, draw up a statement of 
the case and refer it with his own opinion 
thereon to the High Court. 
Section 66 (3) runs as follows:— ] 
"If, on any application being made under 
sub-s. (2) the Commissioner refuses to 
state the case on the ground that no 'ques- 
tion of law arises, the assessee may (within 
- gix months from the date on which he is 
gerved with notice of the refusal) apply to 
the High Court, and the High Oourt, if itis 
not satisfied of the correctness of the Com- 
miissioner’s decision, may require the Oom- 
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missioner to state the case’ and to refer it, 
and on receipt of such requisition, the Come 
missioner shall state and refer the case 
accordingly.” 

"The first objection taken by the Crown ta 
the application is that it is outof time. The 
order ofthe Assistant Commissioner made 
under s, 3l of the Act disposing of the case 
on appeal is dated the 27th May, 1926. The 
application to refer the pointa of law was 
not made until the 3rd of July, 1926. 

The first answer to the Crown's objection 
is that the Commissioner himself waived the 
irregularity by considering the application 
and refusing to accede to it, I am of opin- 
ion, however, that it is not open to an Exe- 
cutive Officer to waive a provision of aetas 
tutory enactment in such a manner. f 

The second auswer to the contention is a 
more substantial one. By an affidavit 
sworn on the 8th August, 1927, (to which 
there is no answering affidavit), the appel- 
lant himself deposes thathe did not obtain 
a copy of the Deputy Commissioner's order 
dismissing the appeal in time to allow hig 
advisers to formulate the questions of law 
said to arise. In fact, the bare result of the 
order was communicated to theapplicant on 
the ist of June, 1926. An application to 
obtain the reasons supporting the order wag 
made on the 12th, but the actual order con- 
taining the reasons was not furnished to the 
applicant until the 26th of June, 1926. Thig 
is admitted by the Crown, It seems to me 
that when the Legislature allowed 30 days 
to the subject in which to make an appeal, 
it never intended that the Deputy Commis: 
sioner should not communicate his reasons 
to the assessee at the same time ashis bare 
decision. It is manifestly impossible for 
any person to make up his mind whether a 
point of law arises unless he has proper 
materials to do so beforehim. The mere 
statement that his appeal has been allowed 
or dismissed is not sufficient. It has often 
been said that Revenue Statutes should be 
construed in favour of the subject. In my 
view, it is much more important in this con- 
nection that any rights of appeal contained 
in Revenue Legislation be strietly construed 
as to their exact meaning as far as they 
allow specific time in which an effective ap- 
peal can be put forward. It can easily be 
seen thataglut of work in the office of a 
busy Commissioner might completely -de- 
prive an assessee of his right to appeal at 
all. Sucha state of affairs would not be 
carrying out the intention of the Statute, 


116 L O. 19.8 
“band in this case, therefore, although I think 
that no oonduot of the assessee himself 
could have enlarged to his advantage the 
statutory period under the section, neither 
can any conduoet ofthe exeoutive diminish 
the fullperiod of time allowed to reflect 
upon and decide whether aotion should be 
taken by way of approach to this Court. 

There is a still further contention, haw- 
ever,on the part of the Orowa which re- 
mains to be discussed. The contention is 
this : that the consideration by the Oom- 
missioner of the points of law put up by 
‘the applicant was not done at the instance 
of the applicant at all, but was carried out 
guo motu under the provisions of 8.33 of the 
Act. It is not difficult to seo why this at- 
titude is now adopted, because if action was 
indeed taken under s, 33, no application 
could be made to this Oourt under s. 66 (3). 
The manner, however, in which the Com- 
missioner dealt with his order of the 21st 
of August, 1926, his heading the order as an 
appeal, and his recital and discussion of the 
exact questions proposed to him by the ap- 
plieant and now before this Court, appear 
to me to negative the contention that the 
Commissioner proceeded under s. 33 alone, 
It seems to me that, had the Commissioner 
taken this view at the time, he must have 
notified the assessee or his advisers of the 
‘Bpecial course he was taking and of the sec- 
tion under which he proposed to proceed. 

For these reasons, in the circumstances 

of this case, I am of opinion that the appli- 
cant cannot be deprived of his rights of 
appeal unders. 66 (3) of the Act. 
. Ona perusal of the order made by the In- 
come-Tax Officer; ofthe order by the Deputy 
Commissioner dismissing the appeal; and 
of the order made by the Oommissioner 
himself, it is to be noted that there are two 
main points in dispute between the assessee 
and the Income-Tax Officials. The first point 
is in relation to the amount to be allowed 
for repairs to the vessels of the’ cargo fleet 
compared with the amount claimed. The 
second point isin relation to the deprecia- 
tion of the total value of the fleet. 

The attitude taken up by the Income-Tax 
Officer with regard to the claim for the 
amount expended on repairs, which is put 
forward by the assessee at the figure of 
Rs, 1,16,989, was to disallow Rs.58,500 of 
the claim under thisitem. The Incom-Tax 
Officer thought that the claim under this 
heading was exaggerated and in fact un- 
true, He found definitely that the figure 
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Hs 1,16.989 did not represent current row 
pairs only, but also included replacementa 
on individual vessels, which amounted not 
to expenditure made for the purpose of 
earning on the existing vessels, butto a 
capital expenditure, which the Act undey 
8, 10 does not allow to be deducted for ins 
comertax purposes. The reason given by 
the Incom-Tax Officer for coming to this 
conclusion is that he was unable to allocate 
individual items of expenditure on repairg 
toindividual vessels. This was owing to 
the manner in which the assessee has kept 


“his accounts. The Income-Tax Officer's view 


of the claim in relation to repair expenditure 
was shared on appeal by the Deputy Com- 
missioner.' The Deputy Commissioner algo 
thought that the amount allowed for cur- 
rent repairs as opposed to capital expendi. 
ture was fair and reasonable. He thought 
that the material by way of accounts which 
was afforded by the assessee to the Depart- 
ment was slender and unsatisfactory and 
could giveno proper guide to a division 
between the two forms of capital and cur- 
rent payments. He was of opinion that 
the assessee could, if he chose to do 80, pro» 
duce vouchers and pay rolls to support the 
accounts put forward and to explain them 
without any ambiguity. ` 

When the matter was considered by the 
Oommissioner, he took the same view as hig 
two assistants, but perhaps a little more 
strongly. He was of the opinion that there 
was a deliberate attempt on the part of the 
assessee to conceal the nature of the ex. 
penditure on his fleet. He found that the 
expenses for repairs to the shippin g, for ex- 
ample, were deliberately included in the 


accounts of a saw-mill owned by the assegsee, ` 
. 


The Commissioner sets forth in his order 
thatthe history of the dealing between the 
Department and the assessee in the past has 
been far from satisfactory. The Commis- 
sionersaidthat prior to the assessment of 
1921-22, although accounts were admittedly 
in existence, none were ever produced. Tt 
was not until the assessment of 1991-29 that 
accounts were put forward. In these ac 
couuts,in the category of repairs, a large 
item was included which was subsequent] 

admitted to have been spent on the ajan 
tion of new vessels. Having regard to this 
previous history, the Commissioner came to 
the conclusion that where the Income-Tax 
Officer is dissatisfied with the materials 
produced to support a claim, he is entitled 
to draw the. inference that the claim ought 
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to be partly disallowed. Finally the Com- 
missioner asserts that such an inference is 
an inference of fact alone, 


As to depreciation, the attitude taken up 

by the Income-Tax Officials (and they all 
share thesame view) is that there were no 
proper materials before them to deal with 
.the question of depreciation at all, It is 
-contended by the Department that the only 
' basis on which a claim for depreciation can 
: becomputed is the prime cost of the property 
which issaid to have depreciated. It is 
' mentioned in the order of the Deputy Com- 
missioner that the requirements of the De- 
` partment in respect of depreciation allow- 
ances have been frequently and fully ex- 
plained both to the assessee and to his ad- 
visers; in spite of these, no capital accounts, 
itis said, have ever been put forward in 


` -relation to the business and, therefore, there 


are no accurate materials upon which the 
correct capital value of the fleet can be 
ascertained. Nevertheless what appears to 
be an ex gratia depreciation allowance of 
‘Rs. 15,000 was eventually ordered by the 
Commissioner. 

The six alleged questions of law are as 
follows :— | 

(a) If ina case where certain sums have 
beenshown as expended on repairs, is it 
open to thé Income-Tax Authorities to hold 
that some part of the said expenditure is 
capital expenditure having regard to the 
fact that the business in which the expen- 
diture is incurred is that of a cargo boat- 
owner and it is not asserted by the Income- 
Tex Authorities that any &dditions or altera- 


tions have been madeto the cargo boat fleet ` 


or that any specific capital expenditure has 
" been made ? | 
(b) Whether, in law a finding that a cer- 
tain part of admitted expenditure is capital 
expenditure is maintainable without any 
finding as to the precise manner in which 
the said expenditure became capital ex- 
penditure. . . 
(c) Whether, in view of the fact that peti- 
tioner’s business was in existence long prior 
to the year 1922 when the present Income 
Tax Act came into force, it is maintainable 
that, before any allowance for depreciation 
can be made, it is essential that petitioner 
should supply particulars of the prime cost 
of his fleet. i 
(d) If the assessee is unable to supply full 
particulars of the prime cost of his fleet, is 
he to be debarred frem claiming any allow- 
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ance for depreciation on any other basis 
whatsoever ? 

(e) Where, as in the case of the petitioner, 
the business is an inherited one, in what 
manner is the prime cost of plant, machin» 
ery, etc., to be ascertained ? : 

(f) Whether: the petitioner is debarred, 
under the cirzumstances of the present case, 
from maintaining and establishing any 
claim for depreciation ? 

Sub-sections (1) and (2) of s. 10 of the 
Indian Income Tax Act run as follows :-~ 

* (1) The tax shall be payable by an ase 
sesseo under the head ‘Business’ in re« 
spect of the profits or gains of any business 
carried on by him, 

(2) Such profits or gains shall be comput 
ed after making the following allowances.” 

Sub-paragraph (v) of s. 10, referring to 
allowances is as follows :— 

“ (y) In respect of current repairs to such 
buildings, machinery, plant, or furniture, 
theamount paid on account thereof." i 

The vessels of the cargo fleet owned by 
the present assessee are qua that part of 
his business, his plant. They have been 
80 treated by the income-tax people. 

The question whether a point of law 
&rises on any given finding, or whether 
in reality the alleged point of law is mere- 
‘ly a conclusion of fact, appears to be a 
somewhat difficult one depending to a 
great extent on the particular circumstan- 
.e88 of each case. There is no doubt that 
in the earlier history of the construction 
of Statutes relating to income-tax, a great 
many questions were considered by the 
Courts as questions of law which were in 
reality questions of faet. But when the ex- 
act meaning ofthe various definitive terms 
eontained in the sections became gradually 
settled and the principles of taxation well 
established, we find à much more distinct 
line drawn between law and fact. The 
leading cases on the different English 
Revenue Statutes deal with principles 
cognate to those which govern the Indian 
Legislation and the following pronounce- 
ments by English Judges appear to me 
to be particularly cogent to the elueidation 
of the first broad question. In the case of 
Smith v. Incorporated Council of Law Re- 
porting (1), Lord Justice Scrutton (then 
Mr. Justice Scrutton) dealt with a very 
similar question of principle which arose 
in considering a case stated by the Com- 


(1) (1914) 3 K. B. 674; 83 L. J. K. B. 1721; 111 L, T. 
848; 6 Tax Cas, 477; 30 T, L, R. 588, SEES 
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missoiners of Income-Tax for the division 
of Lincoln’s Inn. The Commissioners had 
found that a certain gratuity made by the 
Oouncil of Law Reporters to one of their 
reporting staff on his retirement after a 
long service, was allowable to the Council 
as a business expense in calculating their 
profits on the year for iucome-tax purposes. 
The Crown appealed, arguing that the 
question whether such a payment could 
be deducted from the Council's profits as 
being money wholly and exclusively laid 
out or expended for the purposes of their 
business within the meaning of Sch, 
D of the English Income Tax Act was a 
question of law and not of fact. Lord 
-Justice Scrutton disagreed with this view 
and on page 684* says this: “It seems to 
me that the question whether money is 
wholly and exclusively laid out or expend- 
ed for the purposes of trade is a 
question of fact.” Later on in the judg- 
‘ment, the learned Lord Justice went on to 
say that in many cases the question whether 
the money was wholly or exclusively laid 
Gut or expended for the purposes of trade 
must depend upon a knowledge of the 
facts of the trade, of the way in which 
it ig carried on, and of the effect of pay- 
fasnts made in that trade, all of which 
are questions of fact, 

This interpretation was shared by. the 
House of Lords in. deciditig a very similar 
question. In a judgment delivered by 
Lord Sumner in the case of Usher's Wili- 
shire Brewery v. Bruce (2) where a finding 
of the Court of Appeal delivered by Sir 
Samuel Evans, in which he stated that 
“when the various circumstances and facts 
upon which the question depends are 
established and found, the proper infers 
ence to be drawn in order to determine 
whether the disbursements or expenses 
were wholly and exclusively laid out 
for the purposes of the trade or con- 
Gern within the meaning of the provisions 
referred tois & question of law,” was re- 
versed. Lord Sumner said that the judg- 
ment appealed against really found facts 
and did not, as Sir Samuel Evans thought 
it did, rule the law when it declared that 
the rents foregone were losses of an annual 
value and not expenses of the trade. Lord 
Sumner added: “Though the answer to 
the question may itself be an inference 
from a wide area of facts, itis an answer 


(2) (1915) A. C. 433; 81L J. KB, 417; 112 L: T, 
851; 6 Tax Cas. 209: 59 S. J. 146 31 T. L R. 104. 
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of fast, There is no suggestion here that 
the Oommissioners found the facts under 
any mistake in law, including in that term 
the view, conscious or unconscious, that a 
fact may be found which there is no 
relevant evidence to support," 

So, too, in the case of. Currie v. Inland 
Revenue Commissioners (3) Lord Sterndale 
decided a question which, in my opinion, 
is very similar in principleto the question 
raised here. In that case, the point turn- 
ed on whether a particular person carried 
on a profession within Exception (c) of 
8. 39 of the English Finance Act II 
of 1915, co as to exempt him from assess- 
ment to Excess Profit Duties. Lord Stern- 
dale thought that whether a person carries 
on a profession or whether he carries on 
& business or trade was essentially a 
question of fact to be determined by the 
Special Commissioner of Income-Tax alone. 
Lord Justiee Serutton, who also delivered 
a judgment in the case, referred to the 
decision ia Cecil v. Inland Revenue Com. 
missioners (4) where Mr. Justice Rowlatt 
had taken the same view in determining 
the exact status of & photographer. Coma 
menting upon Mr, Justice Rowlatt's judge 
ment and agreeing with it, Lord Justice 
Scrutton said: “Artis a matter of degree, 
and to determine whether an artist is a proe 
fessional man again depends, in my view, on 
the degree of artistic work that he is doing. 
All these cases which involve questions of 
degree seem to me to be eminently questions 
of fact, which the Legislature has thought: 
fit to entrust to the Commissioners, who 
have,at any rate, from their very varied 
experience, at least as much knowledge, if 
not considerably more, of the various 
modes of carrying on trade than any J udge 
on the Bench.” 


Applying then the principles enunciated 
above, I am of opinion that the question 
whether expenditure in a ship owner's 
business is current as opposed to capital - 
must essentially be one of degree and, theree 
fore, one of fact. To elucidate the problem 
in this particular case there were no 
doubt, in addition to the materia] pros 


` vided by the assessee, a number of outside 


considerations which actuated the minds 
of the officials of the Department, such 
as their knowledge of the conditions in 
the port of Rangoon, of the ordinary life 


3) (1921) 2 K. B. 332; 90 L, J, K, B, 499; 195 L, f! 
ad aT. n R. 371. i 8L, 7, 
(4) (1920) 36 T. L. R, 164, 
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vf this particular type of wooden cargo 
boat and of the standard of cost an owner 
&uch as the present applicant might be 
likely to adopt in keeping his vessels in 
serviceable condition. 

A decision on questions of fact, however, 
must always be considered by an Appellate 
Court from the point of view whether, 
although the decision is indubitably one 
of fact, there was sufficient evidence to 
come to a proper conclusion. If a decision 
of fact is founded upon insufficient evi- 
dence, a question of law ie produced which 
may be considered by any Court of Appeal. 
Ia this partieular case, there may have 
been imperfect material on whieh to found 
a conclusion, but such lack of evidence 
and insufficient material was, in my opin- 
ion, due to the neglect of the assessee 
and, therefore, ite insuffücieney cannot be 
used to throw over the question of fact a 
cloak of law. No one can take advantage 
of his own negligence, otherwise a wilful 
non-compliance with the Act might place 
an assessee temporarily at any rate in a 
most advantageous position. I, therefore, 


think that the whole question of the esə . 


penditure upon these cargo vessels is & 
Question of fact to be determined by the 
Tacome-Tax Officials alone. 


Oa the question of depreciation, I have 
little difficulty indeciding against the aps 
plicant, The exact amountof depreciation 
of any plant within a given period is also 
a question of degree and, therefore, a ques- 
tion of fact. See Peninsular and Oriental 
Go. v. Leslie (5), Allowances for depreciation 
ore dealt with under s. 10, sub-s. (2), gub- 
para. (vi) o£ the Act, but itis condition pre- 
wedent to obtain any allowance under this 
heading that the particulars prescribed by 
the Act should be furnished to the Income 
Tax Officer. A form is prescribed which in- 
&ludes capital expenditure and we know 
from the order of the Commissioner that 
no capital accounts have ever been dis- 
closed by the assesses. From the very word- 
ing of the proposed questions before the 
Gourt the assessee shares this view. Ex 
conf esao, therefore, there was not sufficient 
material before the Commissioner, It is 
impossible to decide any questionon an 
allowance of depreciation unless the state- 
ment of the prime costis in the hands of 
the Income-Tax Commissioner, Deprecia- 
tion allowances are on & percentage basis 


(8) (1000) 4 Tax Cae, 117, 
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and, therefore, the prime costis essential, 
I am further of the opinion that it is no 
part of the duty ofthe Court to advise the 
assessee how he ought to keep his accounts 
or how tosatisfy the Iacome-Tax Officer 
over his method of accounting. Itis im- 
possiblefor the purpose to compute any 
deduction for wear andtear without pro- 
per material and, therefore, the question of 
this deduction is also in the circumstances 
I finda question offact. Nor can I hold 
that the Income-Tax Officials have behaved 
at all unreasonably in this regard. 

For these reasons, I am of opinion that 
the alleged questions of law are not ques- 
tions oflaw but questions of fact for tha 
Commissioner of Income-Tax alone. It is, 
therefore, not necessary for me to consider 
apy question under s. 45 of the Specific 
Relief Act. Accordingly, the Rule will be 
discharged as not coming within the pro- 
vision of s, 66 (3) of the Income Tax Act of 
1922. 

Costa in favour of the (rowa will be 
allowed at fifteen gold mohurs. 


Carr, d,~lagree, | 
A, N, As Rule discharged, 


MADRAS HIGH COURT, 
IxsouvENOY PETITION No. 182 or 1923. 
March 12, 1928. 
` Present:—Mr. Justice Waller. 

In the matter of R, K. ABDUL RAHIM 

SAHIB & Co.—INSOLVENTS. 
Tas OFFICIAL ASSIGNEE or MADRAS- 
versus 
G. RAMANUJAYYA-—GARNISBEE. 

Presidendy Towns Insolvency Act (III of 1909), 
a3. 7, $6—Power of High Court to issue. summons to 
person residing over 200 miles from Madras to give 
evidence im person. 

The High Oourt of Madras has jurisdiction in 
proceedings under the Presidency Towns Insolvency 
‘Act to summon at the instance of the Official 
Assignee, a person who is residing at a distance of 
over 200 miles from Madras to attend the Oourt and 
give evidence, where the person summoned is nota 
mere witness but a person alleged to be a debtor to 
the insolvent's estate, [p 609, col. 2] 

Inve Appleton, French & Scrafton, Ltd. (7) and 
Ex parte Waddell, In re Lutscher (8), followed, 

Reference by the Master.— 
(February 25,1928).—Applieation for sum- 
mons against Goday Ramanujayya cloth 
inerchant, Amalapuram, Godavery District; 

The question originally raised was as to 


the regularity of issue of thig summons and 
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whether the Official Assignee is entitled 
to apply for the issue ofa summons under 
8. 36 of the Act, to compel a witness under 
that eeetion to appear when such witness 
resides at a distance of over 200 miles 
from the Court House. In other words, 
can a summons be issued under s. 36 to 
compel a witness residing over 200 miles 
from Madras to attend and give evidence. 

After the argument had been addressed 
to me on this section, Mr. Varadaraja 
Mudaliar, on behalf of the Official Assignee, 
said that the summons in this case was 
nof issued or applied jor under s. 38 of 
the Act, but was applied for under s. 7 
of the Act, or, in the alternative, that it 
was applied for under either s. 36 ors. 7. 
As the matter has been fully argued 
, before me, I shall record my views on 
both sections and discuss the various 
authorities cited before me. 

The first case reférred to is the judgment 
in O.8,A. No. 30of 1917. That isan un- 
reported casein which it was held that a 
summons under s. 36, when it merely 
asks for production of documents, can be 
issued, as there. is no question of the 
attendance of & witness, as it is always 
possible for the documents required to 
be sent by post or bya messenger, That 
decision does not decide that the Court 
has, or has not, power to isstea summons 
to compel the attendance of a witness, 
, Who resides over 200 miles from Madras, 
but it merely draws a distinction between 
& summons to produce and a summons to 
attend and give evidence and holds thata 
Summons to produce whether under the 
Code or under s, 36 of the Insolvency Act 
tan be issued, as the order can be com- 
plied with by causing the document to be 
produced, which, under O. XVI, r. 6 of the 
Code, is a sufficient compliance of the 
summons. The judgment, therefote, cannot 
be looked upon as a decision that a 
Summons to give evidence under s. 36 
can, or Cannot, be issued where a witness 
resides more than 200 miles from Madras. 
The important words in that decision 
appear to be the portion in which it is 
stated thatreading ss 36 and 37 of the 
Insolvency Act together and 
Original Side Rules, the Oourt is govern- 
ed by O. XVI of the Code and by the 
Original Side Rules in respect of Orders 
under s. 96. Mr. V. Varadaraja Mudaliar 
vontends that s. 36 is not controlled by 
the provisions of the Code, He contends 
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under cl. 18 of the Letters Patent. I do 
not agree with him. The Court for the 
relief of insolvent debtors was established 
by the Act of 1848, which was in forcebefore 
the Letters Patent were framed. What 
happened was that certafn laws are con- 
stituted by certain enactments relating to 
insolvent debtors in India and cl. 18 
provides for the execution by one of the 
Judgrs of the High Court of the laws re- 
lating to insolvent debtors. I shall refer 
later to some cases cited by Mr. B. 
Varadaraja Mudaliar in which it has 
been held that Insolvency Courts in India 
have jurisdiction throughout the British 
Dominions, but it should be noted here 
that, if the Insolvency Court has jurisdic- 
tion throughout the British Dominions, 
the wording of cl. 18 of the Letters 
Patent only gives the Judge insolvency 
power to exercise jurisdiction within the 
Presidency of Madras, The point, hows 
ever, I wish to emphasise is this, The Ina 
solvency Court, or the Court for the relief 
of insolvent debtors, ia not constituted by 
el. 18.0f the Letters Patent, but that 
that clause gives one of theJudges of thé 
High Court the power to exercise jurisdice 
tion under the Insolvency Act, dJuriedic- 
tion to grant relief to insolvent debtors 
in India is derived from an Act of Parlias 
ment of 1829 known as the first Indian 
Insolvent Act. The Court had a separate 
existence from the Supreme Court, but it 
was presided over by a Judge of the 
Supreme Oourt. In 1848 the Indian In: 
solvency Act was passed and the Insole 
vency Courts were continued by it and 
the Court was to be holden before any one 
Judge of the Supreme Court. This Act of 
1848 was in force in 1862 when the High 
Gourt was established and the effect of 
cl. 18 is to give a Judge of tbe High 
Court instead of a Judge of the Supreme 
Court power to exercise jurisdiction in the 
Insolvency Court, Similarly under ths 
present Act, s: 2, it is provided that the 
Courts having jurisdiction in insolvency 
under the Act shall be the High Courts 
and that the jurisdiction shall be exercised 
by one of the Judgea assigned by tha 
Chief Justice under s. 4. 

Under the old Act, therefore, the Its 
solvency Court was established by tha 
Act and the Judges of the Supreme Court 
and later the High -Oourt were authorisa 
ed by the Letters Patent to exercing 
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jurisdiction: Under the present Act 
jurisdiction is given by the Act and it is 
to be exercised by the Judge assigned 
by the Chicf Justice. 

So far as the framing of rules is con- 
cerned, s. 76 of the Indian Insolvency 
Act, 1848, gave power to His Majesty's 
Supreme Courts to make all necessary and 
reesonable rules not inconsistent with the 
provisions of the Act for facilitating and 
carrying into effect the relief intended to 
be given by the Act, and under the present 
Act, 5. 112, the Courts having jurisdiction 
under the Act, that is, High Courts have 
power to make rules for carrying into effect 
the objects of the Act. Ido not consider 
it necessary for me to state here whether 
the High Court has power to frame a rule 
to the effect that a summons may be issued 
under s. 36 to compel a witness, who 
resides more than 200 miles from Madras 
to attend and give evidence. Itis sufficient 
for me to state that whether the Court has, 
or has not, this power, it has framed no 
tules to this effect. There is nothing in 


the insolvency rules on the subject and. 


it is, therefore, necessary to refer to the 
Original Side Rules to determine the ques~ 
tion, ss, under s. 90 of the Presidency 
owns Insolvency Act, itis provided that, 
in proceedings under the Act, the Court 
shall have like powers and follow the 
like procedure, as it follows in the exercise 
of its Ordinary Original Oivil Jurisdic- 


tion. 
Has the High Court in the exercise of. 


its Ordinary Original Civil Jurisdiction, 
provided for a procedure by which a wit- 
ness, who resides at a distance of more 
than 200 miles from Madras, can be com- 
pelled to attend before it? There is no 
such rule on the Original Side and the prac- 
tice is not to issue subposnas to witnesses, 
who reside more than 200 miles from the 
Oourt to attend. The question, however, 
is not one of practice, Order 1, r. 3 of the 
Original Side Rules provides that the "'pro- 
visions of the Code so far as such provisions 
are inconsistent with these rules and forms 
are repealed.” In other words, the provi- 
gions of the Code apply to the Original 
Side unless they are inconsistent with 
the rules, Itis only necessary to refer to 
gs, 117, 121 and 129 and O, XLIX, r. 3 of the 
Code to see that this is so. The Code is 
generally applicable to the High Court in 
the exercise of its Ordinary Original Civil 
Jurisdiction except where it ia specifically 
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has made rules superseding any particular 
provisions of the Code. 


The result is that O. XVI of the Code: 
(with the exception of r. Z of the Order, 
which has been excluded by O. XLIX, r. 3 
(3) of the Code) applies to the High Court 
inthe exercise of its Ordinary Original 
Civil Jurisdiction and that the Insolvency” 
Court must follow the same procedure 
under s. 90 of the Act. The Insolvency 
Court has not by its rules provided for' 
a procedure under which a witness, who: 
resides more than 200 miles from Madras, 
can be compelled to appear before it. 
I, therefore, hold that a summons cannot 
be issued to a person, who resides more: 
than 200 miles from Madras directing him 
to attend and give evidence under s. 36. 

V. 


The decision cited by Mr. 
Varadaraja Mudaliar, In re Cawasjea 
Ookerji (1). does not, in my opinion, 
apply. In that case, the application 
was to direct the insolvent, who had 
submitted tothe jurisdiction of the Court, 
to attend for examination. In the present 
ease, the application is to direst a stranger 
to the insolvency proceedings to attend 
before the Court and the Insolvency Court 
has wider powers to enforce the attendance 
of an ineolvent than it has over a stranger ta 
the proceedings. In Inre Naorajt Sorabjt 
Talati (2)it was held thatthe Insolvent 
Debtors’ Court at Bombay can order the 
examination of a witness in Shanghai, but 
cannot direct a witness at Shanghai to 
come to Bombay to be examined. The 
position in the present case is practically 
the same as, although the Oourt can order 
the examination of the witness, there is 
no machinery by which he can be compelled 
to attend. Ìn In reGaneshdas Panalal (9) 
it was also held that the Oourt has 
jurisdiction to make an order under s. 26 
of the old Act against persons holding 


the property of the insolvent and who are 
outside the Bombay Presidency. The 
question in the present case is not the 


distance to which the orders of the Court 
extend, but up to what distance the attends 
ance ofa stranger to the insolvency can 
be enforced. Again tho decision in Official 
Assignee, Bombay y. Registrar, Small Causes, - 


(1) 13 B. 114; 7 Ind. Dec. ^N. 8.) 76. 
(2) 3 Ind. Ons, 987; 33 B. 462; 10 Bom, Ly R. 969, 
(3) 32 B, 108; 10 Bom, Lu R. 7, 
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Court, Amritsar (4) lays down that the 
- Imperial Act conferred jurisdiction upon 
the High Courtsin Insolvency over the 
whole .of India and for some purposes 
over much wider limits. The questionin 
the case was whether the property in the 
Punjab had vested in the Court so as to 
exclude the operation of the Bombay 
vesting order and the Privy Council held 
. that the property had vested in the 
. Official Assignee, Bombay. The case is not 
of much assistance in‘ disposing of the pre- 
sent question, Thecase of Official Assignee 
of Madrasv. Vadavalli Ammal (5) relates 
more to jurisdiction than to procedure 
and it decides that the Oourt has jurisdic- 
. tion to adjudicate on claims relating to 
immoveable property situate outside the 
. limits of the Ordinary Original Civil Juris- 
diction: There is nothing in that decision 
.to indicate whether or nota witness, who 
resides over 20J miles from the Court, can 
.besummoned to attend and give evidence. 
. The Full Bench decision in I.P. No, 267 
of 1923 affirms Official Assignee of Madras. 


-- V, Vadavalli Ammal (5) and holds that thé 


insolveney Court has jurisdiction under 
.8. T of the Act to decide questions in'insol- 
'.veney where the garnishee lives outside its 
-jurisdiction and that cl. 12 of the Letters 
Er does not affect the provisions.of 
cl. 18, 

Ido not think that the question that the 
“Oourt has a discretionary power to decide 
‘claims to property or claims against persons 
‘outside its jurisdiction is material to, the 

. present question, which is whether the 
-Oourt can enforce 
‘witness, 
Thesecond point raised by Mr. V. Varada- 
- “teja Mudalisr in his argument is that his 
‘Summons ie not being issued under s. 36, 
‘but undera. 7 of the Act. On this point, I say 
‘thats, 7 merely confers jurisdiction to de- 
cide all questions that may arise in an insol- 
‘vency, but it does not provide for a pros 
cedure by which strangers to the insolvency 
‘proceedings can be brought before the 
Gourt. The only section, which so pro- 
^vides,is s. 36. J, therefore, hold that a 
ber cannot be issued under 8.7 of the 
G A m s 
C (4 6 Ind; 
"N, 569; 


T. 417; 45 P. R. 1010; 20 ML L. J, 492; 119 P. L. 
PLI In, Cas 521: 403,810, 10 M, L Ts 
nd, Cas, 024; + H mum i 
Ja We 435, ' i Tett 
l Ba 
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After I had passed the above order, Mr. 
Albuquerque drew my attention to a case, 
not cited by Mr. V. Varadaraja Mudaliar, 
In re Dinaram Somani (6), in which it has 
been held thatthe High Oourt, Calcutta, 


“has jurisdiction to summon witnesses Te- 


siding more than 20 miles from Calcutta 
under s. 36 and that O. XVI, r. 19 of the 
Code of Civil Procedure does not apply to 
summonses under s. 36. This decision is 
in conflict with the judgment in O. 8. A, 


‘No. 30 of 1917 ofthe Madras High Court 
in whichit has been held that in respect 


-of orders unders. 36 of the Act, the Court 
is governed by the provisions of O. XVI 
of theCodeand by any rules relating to 
the same matter to be found in the Original 
‘Side Rules. 

The result of all the decisions appears to 
metoindieate that the High Court has 


-jurisdiction to try questions that arise: even 


though they arise over 200 miles from 
'Madras and  jurisdietion to examine 
witnesses residing over that distance but 
there is no ‘procedure or machinery by 
‘which a witness ean be compelled to come 
to Madras from a distance over 200 miles. 

` As, however, the matter ia one of great 
importance to the Official Assignee and to 
the profession, I think the most satisfactory 
course is to refer the matter to the Court for 
‘a ruling. 

Mr. Varadaraja Mudaliar, for the Oficial 
Assignee. 

JUDGMENT.—I say nothing: about 
‘the ease of a person who is to be summoned 
asa mere witneasunders. 26 of the Act 
for that case doesnot arise. The person 
to be summoned here is not & mere witness, 
but a person supposed to be a debtor to the 
insolvént's estate. There is, as was observed 
in In re Appleton French & Scrafton, 
‘Lid., (7), a litigation between him and the 
‘Official Assignee: vide, also; Hu parte 
Waddell, In re Lutscher (8) where the samé 
‘distinction is made. My answer to the ree 
ference is.that the Court has jurisdiction ta 
‘summon the party. Taxed costs out of estate, 
` Order accordingly. 


Y. Nw. V. 
. 6) 82 Ind. Ces. 76; 27 O, W.N. 370; A. I. R. 1923 


‘Cal. 427. - 
E, (1005) L Oh. 749; 74 L, J, Oh. 471; 53 W. R. 801; 
98 |l è 


T. 8) ] aneon 335. 
(8) (1877) 6 Ch, D, 328; 38 L. T. 345; 20 W, R9, 
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RANGOON HIGH COURS. 
Frast Orvin AppEsaL No. 306 025920. 
August 10, 1927. 
Present:—Justice Bir Benjamin Herbert 
Heald, Kr., and Mr. Justice Darwood. 

' MAUNG PO BIN AND ANOTHEU— ÁPPELLANTS 
versus 

MA NYBIN AND OTHERS— RESPONDENTS. 

Part performance—Mortgage with possession—Sub- 
sequent agreement to sell—Agreement unregistered— 
Suit for redemption—Plea of agreement to sell, 

A mortgagee in possession to whom the mortgaged. 
property is subsequently sold by the mortgagor is 
entitled to set up the agreement to sell as a good 
defence to a suit for redemption by the mortgagor, 
even though the sale is not evidenced by a registered 

' deed as required by the "Transfer of Property Act. [p. 
' 61l, col, 1. 

d UDGMENT,—The -lst respondent is 
the widow and the rest of therespondents 
are the children of one Maung Kin. Their 
case was that about the year 1900 or 1901 
the lat respondent and her husband Maung 
Kin mortgaged the land in suit with pos- 
session to one Maung Tun and his wife Ma 
Hlaing for Rs. 600, that that mortgage was 
still subsisting, and that they were entitled 
to redeem the land, which they now value 
at Ra. 8,000, for Rs, 600 from appellants who 
are in possession ag representatives of the 
original mortgagees, ROW deceased, ; 

The defence was that the transaction, 

Which took place in 1907 and not in 1900 
or 1901, was a sale and not a mortgage, 
büt when the lst appellant gave evidence 
he said that Maung Tun, who was his 
father-in-law had told him that he had first 
received the land in morigage and then 
got it by outright sale for Rs. 600 the sale 
being duly reported to the Revenue Authori- 


Tho lower Court held that because the 
‘alleged sale took place after 1905, when 
‘the Transfer of Property Act came into 
‘force in Lower Burma, it could not be 
proved and that because the lst appellant 
admitted the original mortgage respondents 
were entitled to a decree for redemption 
- for Re. 600. . 

Appellants appeal and it seems clear that 
the learned Judge in the lower Court was 
not familiar with the rulings of this Gourt 
in the cases of Maung Ok Kyiv. Ma Pu (1), 
‘Po Cho v. Paw Saing (Second Civil Appeal 
No. 299 of 1924) and Maung Myat Tha Zan 
v. Ma Dun (2) or with the ruling of the 


(1) 99 Ind. Cas. 519; 4 R. 368; 5 But, L. d, 145; Ai 


) 
. E. 1927 Rang. 33 F. B) 
L B, 1927 Rang. S pad A, LR, 1024 Rang, 


mis Bur, La d, 18 (E Bj) 
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Ohief Court in the case of Karamath Khan 
v. Laichmi Atchi (3). 

In the last of those cases it was held by 
a Fall Bench of the Ohief Court that ade- 
fendant may plead by way of defence toa 
suit for eviction by an owner that he isin 
possession under a contract to sell and that 
if he can prove thecontract it will be a 
valid defence, however valuable the pro- 
perty may be and whether he has are- 
gistered deed of transfer or not, or, a8 others 
of the learned Judges put it, the defendant 
would. have a complete answer to the suit 
if he pleaded successfully that the con- 
tract for sale had not been terminated and 
that he was ready to complete his part of 
it if required, since so long as the contract 
subsists the owner can exercise his rights 
of ownership only so far as they are consiste 
ent with his obligations under the contract. 
In that case the plaintiff had agreed to sell 
the landand had given possession to the 
defendant, It was assumed for the pur- 
poses of the decision that the defendant had 
not paid the price and the decision wes in 
effect that when once the contract for sale 
was established the owner's sole remedy 
against the purchaser was to sue for the 
price and that he could not recover the 
land, because the purchaser had a right to 
claim specific performance of the plaintiff's 
agreement to convey the land to him on hia 
paying the price. 


In the case of Maung Myat Tha Zan v. 
Ma Dun (2) heirs of a person who had 
admittedly been owner of the land in dis- 
pute sued the persons who were in possess 
sion of that land to recover possession of 
it onthe strength of that owner's title, The 
defence was that the owner had agreed to 
sell the land to the defendants, had received 
the price, end had put the defendants into 
possession, and it was held that proof 
of a valid agreement for sale was a 
good defence to a suit for possession 
prought by the selleragainst the purchaser 
ina case where owing to failure to execute - 
and register an instrument there had been 
no legal conveyance of title, and where & 
suit for specific performance of the agree« 
ment forsale would not be barred by 
limitation. 

In the two cases mentioned above there 
was no question of a mortgage of the pro- 
perty but in the case of Maung Ok Kyt v. 
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“Ma Pu (1) there was a mortgage and a sub- 
sequent agreement for sale ot the mortgaged 
property to the mortgagee. The mortgage 
in that case was a simple mortgage and 
possession of the mortgaged property was 
given asa result ofthe agreement for sale. 
The Courtin that case also held that proof 
of the agreement for sale was a good 
defence toa suit by the mortgagee to re- 
cover possession of the property by redemp- 
tion of the mortgage. The learned Chief 
Justice, however, expressly limited his 
decision in that case to cases where the 


mortgage was non-possessory and said that | 


for opvious reasons different considerations 
might applyin the case of usufructuary 
mortgages, 

The case of Po Cho v. Paw Saing (Second 
Civil Appeal No. 299 of 1924), was a case 
of & usufruetuary mortgage followed by 
an agreement for sale in favour of the mort- 
gagees, but part of the consideration for the 
subsequent sale was rentfor the mortgaged 
property which the mortgagors had worked 
as tenants of the mortgagees. In that case 
also it was held that proof of the agree- 
ment to sell wasa good defence to the mort- 
Bagors suit for redemption. A substantial 
portion of the judgment in that case was 
cited with approval in the case of Maung Ok 
Kyi v. Ma Pu (I) and if the decision in that 
case was correct it would seem to follow 
that in the present case, if the alleged 
agreement to sell the property in suit to 
the mortgagees was established, that agree- 
ment would bea good defence to respond- 
ents’ suit for redemption, 

Appellants are admittedly in possession 
of the property, but the possessory mort- 
gage which respondents set-up would: if 
established explain that possession and 
would put on appellants the burden of 
proving the agreement for sale which they 
allege. 


It is necessary to consider, therefore, (1) 
Whether respondents established the mort- 
gage, and if they did establish it (2) whether 
appellants proved the agreement to gell. 

(Their Lordships referred to the evidence 
and continued:—] 


It is perfectly clear on the evidence thai. 


Po Kin sold the land to Maung Tun and Ma 
Hlaing outright in 1907, and that the mort- 
gago set up bythe respondents came to aa 
end at that time, It is true that there was no 
transfer of the legal title at that time because 
- there. wag no registéred dead, hut ou the 
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rulings cited above the agreement to sell 
would be a good defence to respondents’ 
suit for redemption, aud apart from those 
rulings itsecms clear that appellants’ pos- 
session has been adverse to respondents for 
muchmore than 12 years and that they have 
acquired titleas againgt respondents by 
prescription, 

The judgment and decree of the lower 
Court must, therefore, be set aside and the 
respondents’ suit must be dismissed with 
costs for appellants in both Courts, 

A, N. A. Appeal allowed, 


MADRAS HIGH COURT. 
ArPEaL AGAINST ORDER No. 290 or 1926, 
' February 7, 1928. 

Present : —Mr. Justice Ramesam and 
Mr. Justice Jaekson. 
DINAVAHI VENKATA HANUMANTHA, 
RAO—PzTITIONER 


versus 
YERUGULAPATI GANGAYYA 
AND OTHERS—~RESPONDENTS, 

Provincial Insolvency Act (V of 1990), s. 16—!Subs 
stitution of creditor—Debt subsisting on date of 
original insolvency petitionand barred on date of 
substitution, effect of. 

The words “any other creditor to whom tha 
debtor may be indebted inthe amount required by 
this Act" in s. 16 of the Provincial Insolvency Act do 
not mean that the debt should be actionable on tha 
date of substitution. 

The object of the section is to prevent other 
creditors from being injured by the action of one 
creditor who by reason of collusion or otherwise, may 
not diligently prosecute the petition. 

Appeal against an orderof the District 
Oourt, Kistna, in I. P. No. 19 of 1924, 

Mr. T. Rama Rao, for the Petitioner. 

Mr. P. Satyanarayana Rao, for the Rea 
spondents, 

JUDGMENT.—The facts of the case 
are as follows: A creditor filed a petition for 
adjuditating the respondents as insolventa 
on 28th April, 1924. Notices were issued on 
the petitioners and one D. Hanumantha 
Rao, the appellant was entered in the list of 
créditors in August, 1924. On 5th Septem- 
ber, 1924, it was found that the original 
petitioner would not proceed with his case, 
‘The Pleader said to the Court that he had 
no instructions. On that day an order wag 
made allowing D. Hanumantha Rao to pro- 
secute the petition, ( Vide B. Diary), A 
later order shows that this order on ith Bep: 
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.témber, 1924, was regarded as an order sub- enough if the debt was an enforceable debt 


stituting Hanumantha Rao for the original 
petitioner within the meaning of s. 16 of 
.the Act (vide order dated 20th April, 1925, in 
I. A. No. 337 of 1925). Later on the objection 
was taken that the appellant's debt was 
barred by 24th August or 24th September 
and as his debt was not subsisting, he can- 
not prosecute the petition. The District 
Judge allowed the objection, Hence the 
appeal, 

She only question before us is what is 
meant by the words “any other creditor to 
whom the debtor may be indebted in the 
amount required by this Act." Do these 
words mean that thedebtshould be actionable 
on the date of substitution? The words are 
copied from the English Acts of 1883 and 
1914, s. 107. But the decisions in the Eng- 
lish Courts do;not help us. In In re Maugham, 
Ex parte Maugham (1) the petition was first 
dismissed by the Registrarand then it was 
yeviewed by the County CourtJudge. On 
"review, the learned Judge held that there 
was no such powerof review. Cave, J., added 
that the power under s. 107 should not beex- 
ercised after three months. But A. L. Smith 
. 4, made no such observation. The re- 

-mark of Cave, J., was obiter, In In re Maund, 
‘Ex parte Maund (2) the original petition was 
‘filed by a creditor not entitled to fleit., It 
was nota valid petition. It was sought to 
be amended by the addition of other peti- 
‘tioners. The Court held that this could not 
be done, This decision does not touch the 
- present case. 

The object of the section is to prevent 
other creditors from being injured by the 
fiction of one creditor who, by reason of 
‘gollusion or otherwise may not diligently 
prosecute the petitions. If it isto be regard- 
ed as a new petition, this object is frustrate 
ed and there is no purpose in having a secs 
Aion ofthe kind. Ifthe original petition 
. had proceeded upteadjudication, orifanother 
'ereditor whose debt isnot barred by the date 
‘ of substitution is substituted andobtained an 
‘order of adjudication, the appellant’s debt 
which was not barred by the date of the 
petition could be proved. Ifso, we see no 
reason why he cannot be substituted. The 
“words “as petitioner” in the section show that 
“On substitution, the petition becomes his 
. petition with the original date and it is 


1) (1888) 21 Q. B. D. 21; 67 L. J, Q. B, 487; 59 Ls 
ani Miis Morel n Q. B, 487; 69 L T, 
gee .B 194; 64 L. J. Q. B. 183; 15 R. 188; 
pd. 58; 42 Wi Ri 201. Q ; 15 R. 169; 


on the original date. 

' We allow tbe appeal, reverse the order 
of the Judge and direct the petition to be 
restored to file for the purpose of proceed- 
ing accordingio law. i 

The respondents will pay the appellant's 
costs ip this appeal. 


Y. X. Y. Appeal allowed. 


RANGOON HIGH COURT. 
Seconp OVIL APHEAL No. 342 oF 1927, 
January 10, 1928. 
Present:—Six Guy Rutledge, Kr., Chief 
Justice,and Mr. Justice Brown. 

MAUNG PU anp oTHERS—APPELLANTS 

versus 
MAUNG FO TBANTanD cTHERS— 
RESPONDENTS. 

Contract Act (IX of 1872), ss. 25, 68—Evidence Act 
(I of 1872), s. 92—Agreement to accept less and in 
instalments for no consideration, admissibility and 
enforceability of. 

An agreement to accept a less sum than what is 
due and to accept payment in instalments for no 
consideration whatever is a nudum pactum and a8 
guch, not binding in law, but oral evidence of such 


an agreement is not excluded by the provisions of 
B, 92 of the Evidence Act. 

The Legislature has not created in 8.63 of the 
Contract Act an exception to the well-known principle 
embodied in s. 25 of the Act. 

Second appeal from a judgment of the 
District Court, Hanthawaddy, in Civil 
Appeal No. 24 of 1927, 

Mr. Kyaw Htoon, for the Appellants. 

Mr. Shajfee, for the Respondents. . 

JUDGMENT.—The respondents sued 
in the Sub+Divisional Court of Kyauktan 
the appellants on a promissory note for 
Rs. 8,466, Appellants, inter alia, admitted 
execution of the note, but pleaded that 
plaintiffs had agreed to accept the sum of 
Rs. 3,20 in full settlement of this and @ 
number of other claims and that they 
also agreed to accept payment by instal- 
ments, The trial Judge excluded this 
evidence under the provisions ofs. 92 of 
the Evidence Act,and, in this respect, he 
was upheld on appeal by the District Court, 
Hanthawaddy. 

Itis urged before us that both the Courts 
erred by reason of s. 68 of the Indian 
Contzect Act which gives a party {ull rower 
to modify orremit any part of the te1mg 
of contract entered into between thg 
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parties. We dpnotthink that the ground 
of the lower Court's decision can be main- 
tained. While no oral evidence can begiven 
to contradict or modify theoriginal contract, 
thereis nothing to prevent oral evidence 
being adduced under proviso 4 ofa. 92 in 
order to prove satisfaction ofthe claim. 
But the fact of appellants proving the 
basis of the judgment appealed from to be 
an error does not avail them because the 
agreement pleaded does not suggest any 
consideration whatever for the alleged pro- 
mise to take less than what is due and to 
givetime for payment. Had they pleaded 
that, in fact, an instalment had been paid, 
it may well have been otherwise, but what 
is set up isa mere nudum pactum which, 
without consideration, cannot be binding 
in law. The illustrations appended to 
8.03 clearly indicate that it was not the 
intention ofthe Legislature to create & 
glaring exception of the well-known legal 
preter embodied in s. 25 of the Contract 

et. 

For these reasons the appeal must fail 
and is dismissed with costs. 

AN, A, Appeal dismissed, 


MADRAS HIGH COURT. 
Orvin APPRAL No. 456 oF 1923, 
March 13, 1928, 
Present:—Justice Sir Kumaraswami 
Sastriar, Kr., and Mr Justice Reilly. 
MUTHUSWAMI KAVUNDAN 
AND OTHERS—PLAINTIFFS—À PPELLANTS 


versus 
PONNAYYAKAVUNDAN 


AND OTHERS—DEFENDANTS— RESPONDENTS. 

Contract Act (IX of 1872), s. 69—Limitation Act 
(IX of 1908), Sch. I, Arts. 61, 120—Maintenancet 
holder in wrongful possession of estate—Debts in- 
curred for purposes binding om estate—Right of 
veimbursement—Suit by creditor and maintenance- 
holder against reversioners—Plaintiffs, whether entitl- 
ed to charge—Article applicable—Starting point of 
limitation. 

When a step-mother whois entitled only to main- 
tenance and residence continues to be in possession 
of the estate after the death of the step-son who was 
the last male holder to whom she is not the heir, 
her possession cannot be wrongful at least till the 
reversioners entitled assert the right to possession 
and demand it from her. [p. 614, col. 2.] 

If, while in possession ofthe estate she borrows 


moneys to disoharge her husband's debts and to. 
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perform the marriage of her daughters, she id 
entitled to be reimbursed for the same. [ibid] _ 

No question of limitation oan arise where in 4 
claim by the raversioners to recover posseasion of 
the estate the widow in possession claims just allows 
ances when accounts are taken in respect of such 
sums which would be lawfully payable out of the 
estate of the last male holder. [ibid.] 

But where the creditors and the widow sue the 
reversioners for such sums, tRey are not entitled to 
any charge on the estate. [p 615, col. 1.] 

Where the decrees satisfied by them were only 
simple money-decrees, to such a case s. 69 of the 
Contract Act applies and the Article ofthe Limita- 
tion Act applicable is 61 and not 120 andtime will 
begin to run from the date she made the payments 
or at least from the time the rightful person claims 
ed the estateand heract in keeping possession of 
the estate fora larger period will not enlarge the 
period. [p. 615, col. 2.] . 

Appeal against a decree of the Court of 
the Subordinate Judge, Trichinopoly, dated 
the 3lst July, 1923, in O. S. No. 87 of 1922, 

Mr. K. S. Sankara Ayyar, for the Appel- 
lants. 


Mr. Rajagopalachari, for the Responds 


ents. - 
JUDGMENT. 

Kumaraswami Sastriar, J.—Thig 
appeal arises out of a suit filed by the plaint- 
iffs to recover Rs, 5,035 alleged to be due 
on a deed of mortgages executed by the 
fourth plaintiff in favour of plaintiffs 
Nos. 1 to 3 on the 29th November, 1918, ? 

One Ponnayya Gounden died in 1908 
leaving & widow (fourth plaintiff), three 
daughters and & son by another wife, On 
Ponnayya Gounden's death his son succeed- 
ed him and died in 1910, His step-mother 
though not the heir under Hindu Law, 
took possession of the estate, got pattas 
transferred to her name and was in enjoy- 
ment of the properties. The defendants 
claiming to be reversioners, filed a suit in 
1915, which they withdrew, and filed another 
suit, O. S. No. 478 of 1916, to recover pose 
session of the properties on the ground 
that the fourth plaintiff was not the heir 
to the last male holder. The suit was 
disposed of on an alleged compromise. 
The widow denied she ever compromised 
the suit and the case was remanded by the 
Appellate Court and finally disposed of in 
1920 in favour of the reversioners. The 
widow all along denied that they were the 
reversioners or had any right to the pro- 
perties. While the widow was in posses- 
sion she executed a promissory note, dated 
2znd April, 1915, in favour of the first 
plaintiff for Rs. 850, alleging that the money 
was borrowed to discharge her husband's 
debts: In 1915 this note was renewed. 
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(Ex. B.) She again borrowed alleging that 
money was required for the marriage of 
her daughter and executed a promiasory 
mote in favour of the first plaintiff for 
Rs. 1,000 (Ex. O). In 1018 she executed a 
pro-note, Ex. D, in favour of the first plaint- 
iff for Rs. 2,350 in renewal of the notes 
ix. B and Ex. O. She executed a mortgage 
Ex. E for Rs. 4,000 in November, 1918, in 
. favour of the plaintiffs Nos, 1 to 3. Plaintiffs 
Nos. 2and 3 are the first plaintiff's sons. 
The consideration is said to he the amounts 
due on the prior promissory notes and 
Yurther moneys advanced to the fourth 
plaintiff for expenses of the litigation. 

The Subordinate Judge dismissed the 
plaintifs’ suit. As regards the considera- 
tion he was of opinion that only Ra. 526-8 
made up of Rs. 200 spent for the marriage of 
her daughters and Rs, 101-8-0paid in respect 
of L-I and L-2 and Rs. 275 under Ex. L 2 her 
husband's debt, were for the purposes bind- 
ing on the reversioners and that thesuit 
was barred by limitation, 

Original Suit No. 478 of 1916 was filed on 
the 15th August, 1916, and the final decree 
was passed on the 31st January, 1920 and 
the present suit was filed on the 15th 
January, 1921. 

The appellants’ Vakil does not base his 
right on the mortgage-deed Ex. E. The 
mortgagor (fourth plaintiff) was not entitl- 
ed to the property and itis difficult to see 
how her mortgage can bind the reversion- 
ers. 

: His contention is that she, while in posses- 

sionof the estate having borrowed moneys 
to discharge her husband's debts and to 
perform themarriages ofher daughters, which 
obligation was on the defendants as rever- 
sioners and heirs of her husband and her 
step-son, the same are payable to her by 
the defendants and that though the mort- 
gage as such is invalid, the plaintiffs are 
entitled to recover so much of the considera- 
tion as is proved to have been spent for 
the purposes which the defendants were 
beund by. She claims Rs. 300 due under 
F series, Rs. 225 due under N series, 
Rs. 101-8 due under L-2, Rs. 330 under 


L-1, Rs. 750 for expenses incurred in 
eonneetion with the marriage of her 
daughters. She also claims Rs. 70 due to 


Government and paid by herin respect of 
aloan got by her husband under the 
Agriculturiste' Loans Act. As regards this 
claim she admits in her evidence that the 
inan wag fox the purchase of bulls and that 
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she has the bulls in her possession. It is 
difficult tosses how she can keep the bulls 
ood claim credit for the payment of the 
oan, : 

Having regard tothe income of the estate 
and the position in life of the parties we 
think the Subordinate Judge was right in 
holding that only Rs. 200 can be reasonably 
allowed for the marriages. We aleo think 
that the evidence shows that only the 
amounts binding on the reversioners are 
those found by the Subordinate Judge, 
namely, Rs. 225 paid under Ex. L 
Rs. 101-8-0 paid under Ex. L-2 and 
Es. 200 spent for the marriage expenses. 

Tt wasopen to the widowin her written 
statement to claim payment of the sums she 
spent for purposes binding on the reversion- 
ers. She did not do so, There would have 
been no question of limitation where, in a 
claim to recover possession of the estate, 
the widow in possession claims just allow- 
ances when accounts are taken in respect of 
sums whieh would be lawfully payable out 
of the estate of the last male holder. 

We do not think that when a widow, who 
is entitled to maintenance and residence 
continues to be in possession of the estate - 
after the death of the last male holder, to 
whom she is not the heir, her posseasion can 
be wrongful, at least till the reversioners 
entitled assert the right to possession and 
demand itfrom her. In this case no claim 
was made by the reversioners till they filed 
the suit in 1915 which they withdrew and 
filed a fresh suit in 1916. I do not agree 
with the contention of the respondenis’ 
Vakil that the widow having been in 
wrongful possession she is not entitled to 
claim anysums spent by her for purposes 
binding on the reversioners. The cases 
cited by him do not touch the present case. 
Tiluck Chand v. Soudamini Dasi (1) wasa 
case where a person took wrongful pos- 
segsion of the estate and held it adversely to 
the true owner. Swarnamoyee Debi v. Hari 
Das Ray (2) and Binda Kuar v. Bhonda Das 
(8) were also cases of a person in wrongful 
possession and the learned Judges followed 
Tiluck Chand v. Soudamini Dasi (1) In 
Abdul Wahid Khan v. Shalukha Bibi (4) all 


SD 40. 566; 30. L. R. 456; 2 Ind. Dec, (x.&) 


(2) 6 0. W. N. 903. 
(3) 7 A. 660; A. W. N. (1885) 176; 4 Ind. Deo. (x. B.) 


0. 

(4) 210. 496; 211. A. 26; 6 Sar. P. C. J. 399; 
Rafique & Jackson's P. O. No. 134; 10 Ind. Dec. (s. s.j 
861 (P, Q), ` 
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that was held was that when a person takes 
legal proceedings for his owa benefit and 
without any authority express or implied 
from the plaintiff, the fact that the result 
was also a benefit to the plaintiff does not 
ereat, any implied contract or give the 
defendant any equity to be paid a share of 
the expenses, 

In Dakhina Mohan Roy v. Saroda Mohan 
Roy (5) their Lordships of the Privy Council 
held that a person in possession under a 
decree which was subsequently reversed 
is entitled to recover taxes paid by him 
during the time he is possessor from the 
defendants in whose favour the decree was 
ultimately made, Their Lordships revers- 
ed the decree of the High Oourt which 
was based on the ruling in Tiluck Chand v. 
Soudamini Dasi (1). In Imbichi Mamad v. 
Manavikramasamathripad (6) it was held 
following Dakhina Mohan Roy v. Saroda 
Mohan Roy (5) that a person dispossessed of 
property held by him under a title that was 

eld bad was entitled to claim rents and 
revenue bona fide paid by him while in 
possession, 

Iam of opinion that, as regards fourth 
plaintiff's claim, the amounts found by the 
Subordinate Judge to be binding on the 
reversionersis eustainable, and that plaint- 
iffs are entitled to recover this sum if the 
claim is not barred, 

Asregards limitation: it is clear trom 
the facts that the fourth plaintiff has no 
charge on the estate. The decrees satisfied 
by her were simple money decrees and there 
ean beno charge created on the estate on 
the mere ground that she discharged them. 
The only ground urged is that by paying 
off decrees against the estate the fourth 
plaintiff acquired a salvage lien as other- 
wise the properties would have : been 
attached and sold. I do not think that 
the discharge of a money decree which 
might be realised in execution by the sale 
of immoveable properties of the judgment- 
debtor gives a person making the payment 

"a charge, and no authority has been cited 
by the appellant’s Vakil. A claim for con- 
tribution is à personal claim and unless the 
law gives a charge the remedy is a personal 
ene. In Shivrao Narayan v. Pundlik 
Bhaire (7) it was held that payment of 
assessment by one sharer, when the Land 


(5) 21 O. 142; 20 I. A. 160; 17 Ind. Jur. 576; 6 Sar. P. 
Q. J. 366; 10 Ind. Dec. (N. 8.) 727 (P. O.) 

(8) 7 M. D. J. 211. 

(7) 26 B. 437; 4 Bom. Le R. 90, 
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Revenue Code does not give a charge, did 
not entitle plaintiff to a charge aad that 
Ari. 132 of tne Limitation Act did not 
apply. I may also refer to Gopalasamt 
Ayyangar v. Nummachi Reddiar (8) whera: 
Spenser, J., observes: “Whenone person paya 
off a debt which another is bound to pay the 
ordinary relief that the Courts can give isa 
personal decree against the defendant for 
money had and received as s. 69 of the Con- 
tract Act does not provide any higher re- 
medy. If that remedy is barred owing to the 
plaintifís' delay he cannot extend the period 
of limitation by asking for an enlarged 
relief by way of a charge upon the defend- 
ant's property." 

Where, asin the present case, a person 
has to rest his claim on the ground that he 
made a payment which another is in law 
bound to pay and brings his case within 
s. 69of the Contract Act it seems to me 
that Art. 61 of the Limitation Act is appli- 
cable when the case cannot be brought 
under Art. 132. In Rajah of Vizianagaram 
v. Rajah Setrucherla Somasekhararaz (9) 
the question was considered by Bashyam 
Iyengar, J., who held that inthe absence of 
a charge, the only Article applicable would 
be Art. 61 or 99 and not Art. 120 of the 
Limitation Act. 

Reference wasmade to Abkan Sahib v, 
Saran Bibi Saiba Ammal (10) by the Vakil 
for theappellants as authority for holding 
that Art. 120 is applicable to cases like the 
present. In that case a person was ap- 
pointed a trustee fora mosque during the 
minority of the trustee entitled to the 
office. In asuit torecover possession the 
trustees appointed during the minority of 
the plaintiff setup a claim to remain in 
possession till he was paid advance made 
by him to the trust, but his right to remain 
in possession was disallowed and he had to 
give up possession. He then sued to 
recover the advance and it, was held that 
Art. 120 applied and not Art. 132. Itis 
difficult to seehow a widow who is not the 
heir of the last male holder and who 
remains in possession of the estate can be 
in the position of a trustee remaining i 
possession after his office has ceased. 3 

It has been argued that, even if Art. 61 
applies, the fourth plaintiff could not have 
sued the defendants tillshe gave up pos- 


(8) 74 Ind. Cas. 416; 17 L, W, 254; A.I R. 1923 
Mad. 392. 

(9) 26 M. 686. 

(10) 28 Iud..Oas, 290, 28 M, L J. 347; 38 M, 260; 
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session of the estate after a decree was ob- 
tained by them and that limitation will run 
only from 1920, the suit having been filed in 
1920 will be in time. I donot see anything 
which would have prevented the fourth 
plaintiff filing her suit when defendants 
claimed theestate from her. She cannot, by 
holding on, extend the period of limitation 
when the rightfulowners claim the estate 
and in this case defendants have been 
held to be the rightful owners. The widow 
in possession who hasa claim against them 
is entitled to demand the sum she claims 
and tosue them, Time will begin to run 
from the date she made the payments or at 
least from thetime the rightful person claim- 
ed the estate, and her actin keeping posses- 
sion of the estate will not enlarge the 
period. . 

This appeal fails and is dismissed with 
costs. 

‘Reilly, J,—] agree. 


Y. NY, Appeal dismissed. 


RANGOON HIGH COURT. 
LETTERS Patent APPEAL No. 92 oF 1927. 
March 12, 1928, 

Present:— Justico Sir Benjamin Herbert 
Heald, Kr., and Mr, Justice Maung Ba. 
O. A. M. K. R. CHETTIAR Firm 
—APPELLANT 
versus 

MA KYAW AND OTHBRS— RESPONDENTS. 

Pat-performance—Mortgage with  pessession— 
Unregistered contract of sale to morigagee—Suit for 
redemption—Plea of agreement to sell—Admussibility 
of oral evidence—Doctrine of part-performance. 

A mortgagee in possession under a registered deed 
of mortgage to whom the mortgaged property is 
subsequently sold by the mortgagor without a regis- 
tered instrument is entitled, in a suit for redemp- 
tion, to adduce oral evidence of the contract for sale 
and to plead that his possession isthat ofa vendee 
and not that of a mortgages. [p. 618, col. 1.] 

To apply the doctrine of part-performance to an 
informal contract of sale it is not necessary that 
possession must have been given under the contract 
of sale itself and can be referable to no other title. 

ibid 

[ Maung Myat Thazan v. Ma Dun (2), Maung Ok Kyi 
v. Ma Pu (3), Ma Ma E v. Maung Tun (4), Maung Shwe 
Hmon v. Maung Tha Byaw (5), Venkatesh Damodar Y. 
Mallappa Bhimappa (6) and Maung Po Sin v. Ma 
Nyein (10), followed. 

Maung Myat Tun Aung v. Maung Lu Pu (1) and 
Ma Shwe Kin v. Ka Hoe (8), dissented from, 


Messrs. Docter and Ganguli, for the Ap- 


pellant. 
Mr, Thein Maung, fox the Respondents, | 
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JUD GMENT.. We 

Maung Ba, J.—This appeal under: 
8,13, Letters Patent, is the outcome ofa de=. 
eleratory suit under O. XXI, r. 63 of the. 
Code of Civil Procedure. 

The appellant C. A, M. K. Chettiar firm. 
obtained a simple money decree against, 
one Ma Pwa Saing and in execntion of that. 
decree attached the suit paddy land. 

The lst respondent Ma Kyaw and her 
husband, Maung Nyo, since deceased, obe 
jected to the attachment and they succeeds . 
ed in removing it. ; 

The Ohettiarfirm brought the declaratory, 
guit in the Township Court of Lewe for a, 
declaration that the land was liable to be. 
attached in execution of ita decree against. 
Ma Pwa Saing. À f 

During the trial of that suit it transpired. 
that Ma Pwa Saing had at first mortgag- 
ed theland with possession to Ma Kyaw. 
and her husband, Maung Nyo, by a register- 
ed deed and had later sold it outright to. 
the mortgagees by a pyatpaing and without 
any registered instrument. In the trial 
Court it was contended on behalf of the 
Chettiar firm that no oral evidence was ad- 
missible to prove the sale and in support 
of that contention the case of Maung Myat 
Tun Aung v. Maung Lu Pu (1) was cited, 
The Township Judge considered that that 
ease was not applicable but that the case 
applicable was that of Maung Myat Tha Zan 
v. Ma’ Dun (2) and that oral evidence 
was admissible. On the evidence he 
found that Ma Kyaw and her husband 
were absolute owners ofthe suit land and 
dismissed the declaratory suit. : 

The Chettiar firm appealed to the Dis- 
trict Court of Pyinmana and the learned 
District Judge disagreed with the Town- 
ship Judge and, holding that Maung Myat 
Tun Aung's case (1) applied, gave the 
Chettiar firm the declaration sought for. 
From that decree Ma Kyaw and her 
husband came up to this Court in second 
appeal. 


The learned Judge who heard that 
‘appeal observed that Maung Myat Tun 
Aung’s case (1) had been overruled by the 
case of Maung Ok Kyi v. Ma Pu (3) and 
furtherthat the case under consideration 


D 89 Ind. Cas 875; 3 R. 243; A.I R. 1995 Rang. 
2. , 
(2) 81 Ind, Cas. 857; 2 R. 285; A.I R. 1024 Rang. 


214; 3 Bur. L. J. 78:(F. B.). , 
(3) 99 Ind. Cas. 519; 4 R. 368; 5 Bur. L. J. 145; A; 


“I R. 1027 Rang. 33 (F. B.), 
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was parallel with that decided in Ma Ma 
Hv, Maung Tun (4) He held that oral 
evidence was admissible and that Ma Kyaw 
end her husband, Maung Nyo, were entitled 
to continue in possession under the con- 
tract of sale. He accordingly set aside 
the decree of the District Court and 
restored that of the Township Court, 

Tho Chettiar firm then applied to the 
learned Judge for acertificate that their 
case was a fit one for further appeal under 
the Letters Patent and the learned Judge 
granted them leave, 

As there has been a difference of opinion 
regarding the applicability or otherwise 
of the rulings above cited, it becomes 
necessary to examine the trend of judicial 
opinion on this point, : 

The earliest case appears to be that of 
Maung Shwe Hmon v. Maung Tha Byaw 
(9) decided in 1922 by Pratt, J. A simple 
mortgagee was put into possession of the 
mortgaged land under an invalid sale as 
there was no registered instrument. In 
the suit by the mortgagors for redemp- 
tion the learned Judge refused to allow 
redemption on the ground that the mort- 
gagors could not be allowed to take 
advantage of their failure to give a con- 
veyance, because to give them a decree 
would bein effect to assist them in per- 
petrating & fraud on the vendee. The 
learned Judge cited with approval the 
case of Venkatesh Damodar v. Mallappa 
Bhimappa (6) where it was held that, 
when the plaintiff agreed to sell certain 
property to the defendants who were 
already in possession and the defendants 
paid up the purchase money but omitted 
to take a registered conveyance, the plaint- 
iff was notentitled to recover possession 
even though the right to obtain specific 
performance of the agreement to sell had 
become time-barred. In this Indian case 
it may benoted that the defendants were 
already in possession when the alleged sale 
took place. - 

In 1923 Duckworth, J., dealt with a 
similar case, viz, Ma Pyone v. Ma U (7) 
where the mortgagees resisted a suit for 
redemption relying upon an invalid sale. 

(4) 84 Ind. Cas. 517; 2 R. 479; 3 Bur. L.J. 214; A.I 
R. 1925 Rang. 119. 

(5) 72 Ind. Cas. 6; 11L B.R. 462; A. I. R.1923 
Rang. 125. 

(6) 66 Ind. Cas. 868; 46 B. 722; 24 Bom. ,L. R. 242; 
A.I. R 1922 Bom. 9 


(1) 77 Ind. Cas. 877; 2 Bur. L. J. 233; A. I. R. 1924 
Rang.89, . < 
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The learned Judge recognised the validity 
S. a plea of possession under a contract of 
sale, 

In 1924 the same principle was adopted 
by a Full Bench of five Judges in the 
ease of Maung Myat Tha Zan v. Ma Dun (2). 
The Bench held: “It is a valid defence 
that the defendant was*given possession. 
ofthe property by the legal owner in a 
transaction which purported to be a sale 
and which would be a sale but for tha 
fact that no registered instrument was 
executed as required by s, 54 of the Transfer 
of Property Aot." 

Three months later Duckworth, J., dealt 
with a case, Ma Ma E v. Maung Tun (4) 
where the mortgage with possession was 
followed -by an invalid sale. The learned 
Judge followed Maung Shwe Hmon’s casa 
(5) as well as Venkatesh Damodar's case (6) 
and decided that the plaintiff could not 
be allowed to take advantage of his 
omission to give a registered conveyance 
and that the defendants were entitled to 
retain possession. 

A fortnight later Carr, J., disposed of & 
similar case, namely, Ma Shwe Kin v. Ka 
Hoe (8). There also a mortgage with 
possession was followed by an invalid 
sale. He came to an opposite decision and 
allowed redemption. He did not follow 
Maung Myat Tha Zan's case (2) and observ- 
ed that toapply the doctrine of part-per- 
formance laid down in that case it was 
essential that possession must have been 
given under a contract of sale and should 
be referable to no other title, 

In 1925 Lentaigne, J., in the case of 
Maung Myat Tun Aung v. Maung Lu Pu (1) 
dealt with a simple mortgage followed by 
an invalid sale. The learned Judge held 
that the possession by a mortgagee being 
ordinarily referable tohis mortgage or to 
his influence over the mortgagee by reason 
of such mortgage, the possession in the 
present case could not be relied upon as 
part-performance of an agreement to sell. 
He further held that the mortgage being 
by a registered deed, evidence of a subsequ- 
ent oral agreement of sale would be inadmie« 
sible under s. 92 (4) of the Evidence Act. 

In 1926 a Full Bench of four Judges 
dealt with a similar case*, namely, a case 
where a simple mortgage was alleged to 
have been converted into a sale without 
^(8) 84 Ind. Cas.514; 3 Bur. L. J. 211; A. L R. 1924 
Rang. 381. 


*See 99 Ind, Gas, 519| Ed.] 
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any registered deed. The Bench held that 
the invalid sale can be proved in equity 
aod as a shield. It overruled Myat Tun 
Aung's cage (1) decided by Lentaigne, J. 
The above Full Bench dealt with a simple 
mortgage and not with a mortgage with 
possession a3 in the present case. As re- 
'gards a mortgage with possession we have 
cited two singleJudge cases, namely, Ma Ma 
E's case (4) decided by Duckworth, J., and 
Ma Shwe Kin's case (8) decided by Carr, J, 
'Those two cases were decided in the sama 
month with an interval of about a fort- 
night and: curiously enough they were 
vontrary to each other. One of them re- 
cognises the validity of plea of possession 
under a contract of sale while the other 
refuses to recognise such plea. 'Of these 
two opposite views we, with due respect 
to our learned brother Oarr, disagree with 
.his view. ` 
It will be seen that the decisions recognis- 
ing the validity of such plea are based on con- 
sideration of equity, part-performance, pre- 
vention of fraud and the fiduciary aspect of 
the vendor's position. It seems immaterial 
whether or not any change in actual posses- 
sion took place atthe time of sale. As regards 
the doctrine of part-performance their Lord- 
ships of the Privy Council inMahomed 
Musa v. Aghore Kumar Ganguli (9) observ- 
ed that the acts relied on must be unequivo- 
cably referable to the contract and pro- 
ductive of alteration of circumstances, loss 
or inconvenience though not irretrievable. 
The pleainthe present case was that the 
possession of a mortgagee had been convert- 
ed into that ofa vendeeunder a contract 
of sale. Applying the above principle we 
hold that oral evidence can be offered of 
facts which are referable to thecontract of 
sale and productive of a change in the 
nature of possession. We do not think that 
it is correct to say that to apply the doc- 
trine of part-performance possession must 
have been given under the contract of sale, 
and ean be referable to no other title. This 
being our view the decision now appealed 
against must be considered to be correct. 
The mortgagees could continue in posses- 
Bion under the subsequent contract of sale. 
This appeal must, therefore, fail and it is 
dismissed with costs. 


(9) 28 Ind. Cas. 930; 42 O. 801; 17 Bom. L. R. 420; 
210. L. J. 331; 28 M. L. J 548; 19 C. W. N.250; 13 A. 
L. J. 229; 17 M. L. T. 143; 2 L. W. 258; (1015) M. W. 
78691; 42 1, As 1 (Pi Op * 
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Heald, J.—I agree and would add a 
reference to two more recent! cases in which 
a similar view has been taken, Those cases 
are Maung Po Sinv.Ma Nyein (10) which 
was decided by a Benchand Po Thinv. 
Tha Hnaw (Special Second Civil Appeal 
No. 104 of 1927) which was decided by a 
single Judge, 
# P * ‘ * 
A. N. A. Appeal dismissed, 
10) 110 Ind. Oas. 610; 6. R. 276. 
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OUDH CHIEF COURT. 
First O1vin Appgan No. 110 or 1927, 
April 30, 1928. 

Present :—Sir Louis Stuart, Kr., 
Ohief Judge, and Mr. Justice Nanavutty. 
HAR MITRA AND ANOTHER—DEFENDANTS— 

APPELLANTS 
versus 
RAGHUBAR PRASAD AND OTHERE 
—PraiNTIFFS— RESPONDENTS. 

Hindu Law—Widow—Alienation—Transfer for 
apiritual benefit of widow and not of husband, whe- 
ther binds husband's estate after death of widow— 
Evidence Act (I of 1872), s. 78—Attestation of deed by 
relative, whether imports concurrence. 

A transfer made by a Hindu widow for tha 
spiritual benefit of the widow herself and not for 
the benefit of her husband, does not bind the hus- 
eee after the death ofthe widow. [p. 619, 
col. 2. 

Sham Dei v. Birbhadra Prasad (1) and Indraj Bua 
Singh v. Sheo Naresh Singh (2), relied on. 

Mere attestation of a deed by a relative does not 
necessarily import concurrence. [p. 620,. col, 1. 

Where, therefore,a giftis made by a widow and 
some of the collaterals are identifying and marginal 
witnesses to the deed of gift, the collaterals can in 
no sense be held to have validated the gift by their 
action in attesting it or identifying the donor at the 
time of the execution. [p. 619, col. 1.] 

Appeal against an order of the Addi- 
tional Subordinate Judge, Gonda, dated the 
22nd July, 1927: 

Messrs. Aditya Prasadand Mahabir Pra- 
sad, for the Appellents. 

Measrs. Bisheshwar Nath Srivastava and H. 
K. Ghose, for the Respondents. 

JUDGMENT.—This is a defendants’ 
appeal against the decree of the Additional 
Subordinate Judge of Gonda awarding to 
the plaintiffs as reversioners of the deceas- 
ed Gopal Dat possession over certain land- 
ed property in the village Nandmahra, 
The circumstances are these: Gopal Dat 
died abbut 1878. Heleft no children but 
was survived by two widows Raghubansa 
anddagdei. Raghubansa died about 1882, 
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Jagdei then obtained a complete Hindu 
widow's estate in Gopal Dat's property. 
On the 13th of April, 1887, she executed a 
gift of the property in question in favour 
of Suraj Narain Achariya. He and his 
descendants have since been in possession 
ofthe property. Jagdei died on the 24th 
Beptamber, 1925, and the plaintiffs, aa re- 
versioners of her late husband, instituted a 
suit for the recovery of this property on the 
7th October, 1926. At the time of the ege- 
cution of the deed of gift Ram Adhin the 
father of the plaintiffs and Ramdhan 
another collateral were identifying 
and marginal witnesses and two other 
collaterals were marginal witnesses, 
The Jearned trial Judge has decided 
that the deed of gift was not executed 
for the spiritual benefit of Gopal Dat, but 
for the spiritual benefit of Jagdei, and he 
has further decided that the reversioners 
inno sense validated the gift by their action 
in attesting it or identifying the lady at 
the time of the execution. In appeal the 
learned Oounsel for the appellants presses 
strenuously that the deed was executed for 
the spiritual benefit of Gopal Dat. He 
admitted that on the terms of the deed 
there was nothing to show that it was exe- 
cuted for the spiritual benefit of Gopal 
Dat, who had died nine years before its 
execution, and he admitted that there was 
.no reliable oral evidence that it had been 
executed for the spiritual benefit of Gopal 
Dat. He puthis argument in this way. 
He accepts thefinding thatJagdei had given 
the property to the donee Suraj Narain 
because Suraj Narain was her guru and for 
no other reason. From this the learned 
Counsel infers that it was absolutely essen- 
tial for the spiritual benefit of Jagdei to 
make a gift to her guru for, if she had not 
done so, she would not only not gain reli- 
gious merit, but she would have been con- 
sidered deficient in religious merit. We 
de not accept the contention that a Hindu 
is considered to commita sin if he or she 
does not makea gift to the guru and we 
de not accept the principle that a gift to a 
guru would invariably. result in spiritual 
benefit, though undoubtedly in most cases 
it would be considered to have thateffect. 
Here granting that there was spiritual bene- 
fit derived from the transfer, the spiritual 
benefit was clearly for Jagdei. Thelearn- 
ed Counsel, however, has argued-.that inas- 
much as under the Hindu Law & husband 
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and wife are considered to be part and 
parcel of one body it is impossible for 
Spiritual benefit to be obtained by the 
widow without her deceased husband par- 
ticipating in the same. Thisiga view of 
the Jaw which was argued before a Bench 
of the Allahabad High Oourt in Sham Dei 
v. Birbhadra Prasad (1) but the Judges 
composing that Bench refused to accept 
TEN as correct, They say at page 

6 *— 

"It is obvious that an act done by a 
widow supposed to conduce to the spiritual 
benefit of her husband would confer spiri- 
tual benefit on herself, but the converse 
does not appear to follow. An act done by 
the widow supposed to conduce to the 
spiritual benefit of herself would notconfer 
spiritual benefit on her husband."  : 

The view taken in the Allahabad case is 
supported by the fact that in the cases con- 
sidered by them the decision has alwaya 
been after a consideration whether the act 
was for the spiritual welfare of the husband 
or for the spiritual welfare of the widow. 
Ifan act done for the spiritual welfare of 
the widow must be presumed to be for the 
spiritual welfare of the husbandit would 
hardly have been necessary to prove any- 
thing more than that the act purported to 
be for the spiritual welfare of the widow. 
A Bench of this Oourt decided in Indraj 
Bux Singh v. Sheo Naresh Singh (2) that 
where a Hindu widow had constructed a 
temple expressly saying that she had con- 
structed the temple for the benefit of her 
own soul and that of her husband and for 
the benefit of the souls of his ancestors it 
must beheld that the dedication was for 
his spiritual benefit; and the learned 
Judges stated thatit was very likely that 
she would havemade suchan endowment 
asthe generally conceived idea was that the 
good actsof a widow would benefit her 
husband. There is, however, nothing in this 
decision whichin any way conflicts with 
the view which we take that where upon 
the facts it is proved that the transfer was 
made for the spiritual benefit of the widow 
and notfor the benefit of the husband the 
transfer does not bind the husband’s estate 
after the death of the widow. 

The learned Oounsel for the appellant 


(1) 62 Ind. Oas. 432743 A. 463; 19 A. L. J. 312, 
(2) 104 Ind. Cas. 676; 4 O. W. N.820 at p. 826; A. I, 
R. 1927 Oudh 450; 2 Luck. 713. 
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has argued one other point only. He has 
nrgned that the facts that some of the col- 
laterals were attesting witnesses and that 
Others were marginal witnesses validite 
the deed. His argument here is that inas- 
much asthey.took this action they must 
be presumed to have known the contents of 
the deed and as on fhe contents of the deed 
the transfer was to be a complete transfer 
and not a transfer only for the widow's lifa 
and assuch transfer could only be good 
if it were for the spiritual benefit of the 
husband, it must be assumed that their 
action shows that the transfer was for the 
_spiritual benefit ofthe husband. But this 
argument overlooks the fact that that their 
action in no way establishes that they had 
any knowledge of the contents of the deed. 
Their Lordships ot the Judicial Committee 
refused to Bffirm the proposition that mere 
attestation by a relative necessarily imports 
concurrence. This was in a very early 
decision in Raj Lukhee Debea v. Gokool 
Chunder Chowdhry (3). They affirmed that 
principle again in Hari Kishen Bhagat v. 
Kashi Parshad Singh (4) andin a more re- 
cent decision: Nanda Lal Dhur Biswas v, 
Jagat Kishore Acharjya Chowdhri (5). They 
said at page 1113*:— 

* But attestation proves no more than 
that thesignature of an executing party 
has been attached to a document in the 
presence of a witness. It does not involve 
the witness in any knowledge of the con- 
tents of the deed nor affect him with notice 
of its provisions. It could, at the best, be 
used for the purpose of cross-examination, 
in order to extract from the witness evi- 
dence to show that he was, in fact, aware 
of the character ofthe transaction effected 
by the document to which his attestation 
was affixed.” 

The learned Counsel for the appellants 
has argued that more can be inferred from 
the fact that 2 witness has identified the 


(3) 13M. I. A. 209; 12 W. RB. 47; 3B. L.R. 57; 2 
Suth. P.O. J. 275; 2 Sar.P. O. J. 518; 20H. R. 


529. 

(4) 27 Ind. Oas. 674; 42 I. A. 64; 17 M. L. T. 115; 
19 0. W. N. 370: 13 A.L. J. 223; 3L. W. 219; 210, 
L. J. 235; 28 M. L. J. 565; 17 Bom. L. R. 426; (1915) M. 
W. N. 511; 42 C. 876 (P. O.). 

(5) 36 Ind. Oas. 420; 14 A. L. J. 1103; 20 M. L. T. 
335; 31 M. L. J.563; (1916) 2 M. W. N.336; 4 L. W. 
458: 18 Bom. L. R 868: 21 C. L. J. 487; 1 P. L. W. 1; 
91 O. W. N. 225; 44 0,186; 10 Bur. L. J. 177; 431. A. 
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executant, but, in our opinion, practically 
no more can be inferred from the fact of 
identification than from the fact of attes’ 
tation. For theabove reasons this appeal 
fails and is dismissed with costs. 

G, H, Appeal dismissed, 


RANGOON HIGH COURT. 
MisceLLaNgous Crvin APPEAL No. 176 
oF 1927. 

February 16, 1928. 
Present:—Justice Sir Benjamin Herbert 
Heald, Krt., and Mr. Justice Maung Ba. 

KHOO JOO TIN—APPELLANT 
versus 
MA SEIN-—RESPONDENT. 

Morigage-suit—A ppointment of Receiver—Interest in 
arrears as ground for appointment—Practice—Pree 
eedents—Courts bound to follow rulings of their High 
Courts in preference to those of other High Courts. 

So long as interest onthe mortgage-debt is in 
arrears a mortgagor is not entitled to oppose an 
application by the mortgagee for appointment of a 
Receiver to collect the rents of the mortgaged pre- 
mises. 

Ahmad Cassim Baroochav. Soliappa Chetty (1), 
followed. 

Where there is aruling ofthe High Court of a 
particular Province which covers a case, the sub» 
ordinate Courts of that Province are bound to follow 
that ruling in preference to_a contrary ruling of 
the High Court of another Province. j 


Appeal against an order of tbe District 
Court, Toungoo, in Civil Miscellaneous 
Appeal No. 51 of 1927. 

Mr. Bhattacharya, for the Appellant. 

JUDGMENT.—In Civil Regular Suit 
No. 21 of 1926 of the District Court of 
Toungoo appellant sued her mortgagors to 
recover Rs. 4,500 for principal and 
Rs. 1,656-12-0 for interest by the sale of the 
property mortgaged to her under two 
mortgage bonds. She joined respondent as 
being the purchaser of the house and 
garden, which were mortgaged to her, at a 
Court auction held in execution of a simple 
money decree against her mortgagors. Her 
mortgagors admitted her claim and the 
Court gave her a preliminary mortgage 
decree for the sale of the mortgaged premises 
to recover a sum of Rs. 7,564-7-0. That 
deeree, of course, binds respondent; 
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Having obtained the preliminary decree 
appellant asked for the appointment of a 
Receiver to collect the rents of the mort- 
gaged premises. Respondent opposed the 
appointment of a Receiver and the Court, on 
toe strength of a decision of the Allahabad 
High Court, which was not officially 
reported, held that it had no power to 
appoint a Receiver. > 

Its refusal to appoint a Receiver was 
directly contrary to the law as laid down by 


the Ohief Court of Lower Burma in the case. 


-of Ahmad Cassim Barooeha v. Soliappa 
Chetty (1) and itshould hardly be necessary 
to point out to Courts subordinate to this 
Oourt that where thereis a ruling of the 
High Court of this Province which covers 
the case it is entirely improper for it to 


follow a contrary ruling of the High Court. 


of another Province. It should be even less 
necessary to draw the attention of the lower 
Court to the provisions of s. 3 of Act XVIII 
of 1873. 

Respondent was purchaser of the interest 
of appellant's mortgagors in the mortgaged 
premises and stood in the shoes of thcse 
mortgagora, Respondent was, of course, 
entitled to redeem the mortgage, but so long 
aB interest on the mortgage was in arrears 
she was not under the law,as laid down in 
the above ruling, in a position to oppose 
successfully an application for the appoint- 
ment of a Receiver, 

It is clear that interest was heavily in 
arrears and the Oourtought certainly to 
have appointed a Receiver. 

We, therefore, set aside the order of the, 
lower Court and direct that the Bailiff of 
‘that Court be appointed Receiver withlpower 
only to collect the rentsof the house and 
garden which are the subject-matter of 
appellant's preliminary mortgage decree, 

Respondents will bear appellant's costs 
in the lower Court and in this Court. 


Advocate's fee in this Oourt to be two gold’ 


mohurs. 
ALN. A. Appeal allowed. 


at”) 4Ind. Oas, 1031; 8 L.B, R. 135; 3 Bur. L. 7, 
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.both cases are the same. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MascsLLANEOUS CIVIL APPEAL No. 1-B oF 1927. 
November 18, 1927. 
Precent:—Mr. Findlay, J. O. and Mr. 
Prideauz, A.J. C. 

Mahant LALBHARETHI— DEFENDANT— 
APPELLANT 
versus 
PANCHAYAT AKHADA-—PrAINI11FF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIX, 
T. 1—Temporary injunction, when to be granted, 

The cases in which a temporary injunction may be 
granted are where the property in dispute in a suit 
is in danger of being wasted, damaged or alienated 
by any party to the suit, or wrongfully sold in execu- 
tion of decree, or where the defendant threatens or 
intends to remove or dispose of his property witha 
view to defraud his creditors. 

A temporary injunction cannot be granted until 
it has been ascertained what property was in the 


Borsenelon of each party at the commencement of the 
guit. 


Appeal against an.order of the Second 
Additional District Judge, Akola, dated the 
13th December, 1926, in Civil Suit No, 
4 of 1926. 

Sir B. K. Bose, Kr, and Mr. M. B. Niyogi, 
for the Appellant, 

Sir H.S. Gour, Kt., and Messrs. A. V. Khare 
and W. B. Pendharkar, for the Respondent, 

J UDGMENT.,—This judgment will also 
dispose of Miscellaneous Appeal No. 2 B of 
1927, The appellants and iespondents in 
These two suits 
relate to the Bhar jagir in the Basim talug 
of the Akola District and to khalsa land 
held by the mahant of the Swasthan Ratana 
nath Maharaja. Miscellaneous Appeal 
No. 1-B of 1927 arises out of Civil Suit No, 4 
of 1926 pending in the Court of the Addie 
tional District Judge, Akola. In that suit 
the plaintiff asked for a declaration that an 
order dated 14th December, 1925, passed by 
the Hon'ble the Revenue Member of thes 
Provinces, retaining the appellant's name 
as the jagirdar should be set asideas tha 
plaintiff is entitled to get the estate in his 
nameand to enjoy the income, while the 
defendant is not entitled to recover the rent 
of the jagir fields. Suit No. 8 of 1926, penda - 
ing in thesame Court, relates to the fkhalsa 
fields of the jagir and the plaintiff claims te 
be the owner of this land. 


It seems that the Swasthan of Bhar waa 
held by one Ratannath Maharaja who was 
succeeded by his disciple. On 19th Decema 
ber, 1885 one RamgirlI wes given 1 


h 
jagir, After his death in 1909-10 Lalbharti 
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the present defendant-appellant was given 
the jagir on 21st March, 1910, from which 
date he is said to have been in peaceful and 
continuous possession till 1924. On 25th 
October, 1924, the plaintiff is said to have 
broken into the Nath and taken forcible 
possession of the, temple and of field A. 
Nos. 5/2, 6/2, 7/2, 159, yl, 92, 141 and 177 of 
the village.  Lalbharti applied on 15th 
November, 1924, under s. 145 of the 
Oriminal Procedure Code, but on 20th 
December, 1224, the Sub Divisional Magis- 
trate rejected the application. Three days 
later another application was filed before 
the District Magistrate and was also rejected. 
Then proceedings started against Lalbharti 
under 8, 107 of the Oriminal Procedure 
Code, he being bound over on 10th March, 
1925. Thisorder was upset on revision by 
this Court. Then on 16th March, 1926, the 
plaintiff applied for an injunction to stop 
the defendant from interfering with the 
plaintiff's enjoyment of the property. That 
order was passed ex parte, but on an applica- 
tion the matter was gone into, and on 13th 
December, 1926, the order of injunction was 
made absolute, and itis against that order, 
Which affects both the cases, that the present 
two appeals have been filed, 

Rao Bahadur M, B. Kinkhede, A. J. O., on 
29th April, 1927, passed an ad interim order 

ending the decision in these two appeals. 
a that order he writes:— 

“Inasmuch as this is not a suit for injunc- 
tion, I am very doubtful whether the Court 
below could legally grant temporary injunc- 
tion. It is submitted before me that the 
plaintiff's object in obtaining this injunction 
is to cut of all resources from the defendant 
and thus deprive him of the very means of 
fighting out the case. Whatever may be 
the motives, with them I am not at present 
concerned. But one thing is clear that this 
Court must maintain the status quo ante ag 


far aa possible by the issue of injunction. - 


-All that tho plaintiff is, therefore, entitled 
to is immunity from all disturbance of his 
management over suit property as the 
defendant admitted was in plaintifi’s 
possession at date of suit, I have tried to 
ascertain this as far as possible. If this be 
not sufficiently clear still, the lower Oourt 
ought to ascertain this and confine the scope 
of the injunction accordingly.” 

He then states:— 

“Bach party is thus maintained in posses- 
sion of the property asit was held at date 
pi guit, Neither of thein shall interfere 
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with each other's management until the 
disposal of the appeal." 

The cases in which temporary injunction 
may be granted are where the property in 
dispute in a suit is in danger of being 
wasted, damaged or alienated by any party 
to the suit,or wrongfully sold in execution of 
decree, or wherethe defendant threatens or 
intends to remove or dispose of his property 
with & view to defraud bis creditors: see 
O. XXXIX, r. 1, Civil Procedure Code. The 
respondent here is the Panchayat Akhada 
Mahanirvani represented by mahant Dayal- 
gir of Allahabad whom the Akhada have 
appointed mahant of the Nath. It isclear 
that the Bhar jagir has been entered by the 
Local Government in the name of the 
defendant, No doubt the real dispute is as 
regards the title to the property covered 
by the two suits, but we are of opinion that 
& temporary injunction should not issue 
until it has been ascertainad what property 
in dispute was in possession of each of the 
parties at the date of the suits, When 
that fact has been determined, it will be 
time enough to consider whethera tem- 
porary injunction should issue. The 
lower Court has not attempted to ascertain 
who was in possession, or to establish the 
status quo ante. We, therefore, set aside the 
order complained of in both cases, 
granting a temporary injunction, and 
direct the lower Court to first ascertain 
what property was in possession of each 
party at the commencement of the suits, 
and then to determine whether it is 
necessary to grant the plaintiffa temporary 
Injunction, 

Costs will be costs in the suits. We fix 
Pleader's fees in this Oourt at Rs, 50 in each, 
appeal. 


G, R. D, Order set aside, 


RANGOON HIGH COURT, 
Civit Revision No. 227 oF 1927, 
February z0, 1927, 

Present :—Mr. Justice Carr, 
UON MAUNG—APPLICANT 


versus 
EBRAHIM—RRSPONDENT. 
Heceiver— Leave to sue—Judgment obtained without 
leave—V alidity of judgment —Granting opportunity iq 
abtain leave in second appeal, legality of. 
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A Receiver cannot either sueor be sued without 
the permission of the Court which appointed him. 

Though there is authority for the proposition that 
when permission has not been obtained before the 
institution of the suit, the proper course is for the 
Court to stay the proceedings for a sufficient time 
to allow the plaintiff to apply for that permission, 
yet a plaintiff cannot be allowed to obtain such per- 
mission in second appeal where judgments have been 
pronounced by the lower Courts without such 
permission. 


Civil revision against the judgment of 
the Distriet Court, lhaton, in Vivil Appeal 
No. 17 of 1927, 

Mr. Villa, for the Applicant. 

Mr. Rafi, for the Respondent. 


JUDGMENT.—The petitioner is the 

Receiver appointed by the District Court of 
Thaton of the assets of the N.R.M A. 
Ohettyar Firm. The respondent sued him 
in the Township Court for Rs. 250 in his 
capacity as Receiver, The Township Court 
dismissed thesuit, but on appeal the District 
Oourt reversed this decision and gavo the 
plaintiff respondent a decree as prayed. The 
petitioner applies to this Court for revision 
on anumber of grounds. Of these I proe 
pose to consider only the first which, in my 
opinion, is the only admissible ground for 
Revision. This ground is that the Courts 
. below acted illegally in hearing the suit 
.beceuse the District Court's leave had not 
been obtained to sue the Receiver, Ithink 
itis now well-settled law that a Receiver 
eannot either sue or be sued without the 
permission of the Court which appoint- 
ed him. It is admitted, in fact, by Mr. 
Rafi for the respondent that that is correct. 
It i8 not necessary, therefore, to discuss this 
question in detail, and it will suffice to 
refer the Courts below to the noteson the 
subject in Mulla's Civil Procedure Code 
under the head “Legal consequences arising 
from the fact that a Receiver is an officer 
of the Oourt.” No permission of the 
District Oourt to sue the Receiver was, in 
fact, asked for or obtained, It seems to me 
clear, therefore, that in entertaining the 
Suit the Courts below acted without jurisdic- 
tion. This is not denied by Mr. Rafi who 
suggested, however, thateven at this stage 
the plaintiff should be given an opportunity 
of obtaining that permission, 

There is authority for the proposition 
that when permission has not been obtain- 
ed before the institution of the suit the pro- 
per course is for the Court tostay the pro- 
geedings for a sufficient time to allow the 
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plaintiff to apply for that permission ; but I 
can find noauthority for the extension of 
that principle to the present proceedin ga. 
The result of the defect is that the Courts 
below had pas:ed judgmenis in the suit 
which they had in fact no jurisdiction to 
pass, and, in my opinion, it is now far too 
late to give the plaintiff an opportunity of 
obtaining the permission which he ought 
to have obtained before instituting his suit 
atall. But I note that the objection was 
not taken in either of the Courts below, and 
in view of that facti shall not allow costs 
in the case to either party. I set aside the 
judgment and decree of the District Court 
and dismiss the plaintiff's suit as not 
maintainable for want of the permission of 
the District Court to sue the Receiver, 
Each party will bear his own costs in all 
Courts, 


A.N. A, Appeal allowed, 


PATNA HIGH COURT. 
Lerraxs Patent APPEAL No. 9 op 1927. 
March 26, 19928. 
Present:—Sir Dawson Miller, Kr., 
Ohief Justice, and Mr, J ustice Ross, 
OHANDRA DIP RAI anp OTHERS — 

APPELLANTS 


versus 
RAMANAND THAKUR anp GTRERS— 


RESPONDENTS. 

Record of Rights, entry in, whether constitutes actual 
ot tc SA 8uit-—Dispossession— Onus of 
proof. — 

; In asuit for recovery of possession it is not for 
the defendants to prove that the dispossession of 
the plaintiffs took place further back than 12 yeara 
from the beginning of the suit, but it is for the 


laintiffs to prove dispossession within that i 
p. 625, col. 2. period, 


A mere adverse decision 
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Messrs. S. M. Mullick, B. P. Varma and 
‘J. Sahay, for the Appellants. 

- Mr. L. N. Singh, forthe Respondents. 
i JUDGMENT. 

Miller, C. J.—This is an appeal on 
behalf of the plaintiffs from a decision of 
.Mr. Justice Kulwant Sahay setting aside 
a decree of the Additional Subordinate 
Judge of Shahabad and dismissing the 
plaintiffs’ suit. The question for determi- 
nation in the case is whether or not the 
learned Judge of this Court was right in 
holding that the Judge of the lower Appel- 
late Oourtin arriving at his decision has 
misplaced the onus of proof, The suit was 
brought by the appellants to recover pos- 
session of asmall plotof land of about 1 
bigha in area known assurvey plot No, 352 
in Mauza Jasidih. The plaintiffs’ case was 
that the land in question originally formed 
a part of 12 bighas of land owned by one 
Manogi Rai who died iu the year 1902, 
When he died the plaintiffs who were. the 
descendants of a collateral branch of 
Manogis family and one Rekha Rai who 
wasa descendant of another collateral 
branch of the family took by inheritance 
the estate of Manogi between them, the 
plaintifis' branch obtaining in their share 
the plot No. 362 in question. This happened 
in the year 1902.and the plaintiffs’ case is 
that eversince that time they have been in 
possession until 1922 when they were dis- 
possessed by the defendants. : 

The defendants’ case, on the other hand, 
put shortly is and when I use the term 
defendants I mean those other than the 
defendant No. 5 for he now represents 
Rekha’s branch of the family—that the 
whole of the property went to Rekha by a 
gift in the lifetime of Manogi Rai and that 
after Rekha's death the landlord sued his 
widow for rentand gota decree and pur- 
chased the properly in the year 1902. 
Thereafter they say there was 8 usufruc- 
. $uary mortgage granted by the landlords 
in favour of the defendants and subsea 
' quently in the year 1336 F. (that is in 
the year 1919 A.D.) the landlords took 
nazarana or salami from the contesting 
defendants and settled the lands with them 
and thatin fact the landlords have been 
in possession or the defendants through 
them first of all as mortgagees and secondly 
as raiyatsofthe land ever since the year 
1902, The Record of Rights published 
in November 1911 is in favour of the 
defendants and this plot No, 862 ia reegrd- 
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ed a8 being in their possession as morí- 
gagees. The plaintiffs’ case was that there 
had been adispute between them and the 
landlords of long standing and that all 
these transactions including the rent-decree 
against the widow of Rekha and the subse- 
quent mortgage to the defendants and the 
subsequent settlement by the landlords 
with the defendants were purely sham 
transactions; that the defendants never in 
fact got possession of the land until, as I 
have said, 1:22 shortly before the present 
suit was brought, They further say that 
the entries inthe Record of Rights were 
based on those documents, at all events 
largely based upon those documents, which. 
they claim now to have proved to have 
been purely paper transactions. 

The question, therefore, which the Court 
had to determine was how far the evidence 
of the Record of Rights was to be accepted 
in face ofthe evidence put forward by the 
plaintiffs in the present suit showing their 
title to the land and their possession since 
the year 1902. 

The learned Subordinate Judge who 
heard the case onappeal from the trial 
Court found all the facta in favour of the 
plaintiffs. He came to the conclusion that 
the plaintiffs had got possession of this 
plot No. 362 shortly after thedeath of Manogi 
Rai as part of their share by inheritance 
in 1902; that the rent suit against Rekha's 
widow was merely an illusory transaction} 
that after the sale in execution of the rent- 
decree the landlords in fact never got pos- 
session of this plot}; that subsequently 
although a usufructuary mortgage was 
granted in favour ofthe defendants it , 
was 8 mere paper transaction and the 
defendants did not get possession; further 
that the settlement in 1819 on payment of 
a nagarana was again a purely illusory 
transaction. Having arrivedat this conclus 
sionupon the evidence before him, and 
that conclusion I may add was largely 
based upon the fact that no evidence -of 
actual possession had been given on behalf 
of the defendants atall,he considered how 
far the entry in the Record of Rights which 
raised & presumption in favour of the 
defendants’ case was to be given weightas 
against the evidence which heaccepted and 
which I have just referred to. In dealing 
with that part of the case he says: “The 
mainstay of the defendants is the tamasa 
decision dated the2nd April, 1810. (that 
was a decision given after a dispute 
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between the parties a year before the 
Record of Rights was finally published) from 
which (L am quoting the words of the 
Judge)” the suit is not within 12 yeais. 
It is contended by the defendant-respond- 
ent thatin view of Baikuntha Nath’ Rai v. 
Basanta Kumari Dasi (1) the plaintiff must 
succeed on the strength of his own case and 
not on the weakness of the defendants’ case 
and that it is for the plaintiff to prove 
that he is within 12 years of dispossession. 
We haveseen above thatthe plaintiff has 
given evidence of his title and that is 
supported by the khatians and the cir- 
cumstances ani that the defendants’ 
evidence cannot be accepted for the proof 
of title to rebut the plaintiffs’ case. Thus 


we are led to believe that Deonath Rai and ` 


Rekha Rai divided between themselves the 


' lands of Manogi Rai and the suit land is. 


ooeof them. Defendant No. 5 supports 


the plaintiff (defendant No. 5 is the son ` 


of R3kha who took the other portion of 
Manogi's inheritance) “and there is no 


.Teason to disbelieve him. So we believe . 


that the plaintifis got possession of the 
suit land after the said division.” There is 
aclear finding that notwithstanding the 


entry in the Record of Rights the plaintiffs . 
did, in fact, get possession of the land in. 


suit and the converse must equally apply, 
namely, that the defendants did not get 
possession. The Judge then goes on 
“But the tanaza was decided against the 
plaintiffs and they have come over 12 years 
after that.” The learned Judge then goes 
on and says: 
the judgment ofthat dispute. It refers to 
the sale aod purchase against Musammat 
Surta Kuar" (that is the widow of Rekha) 
"and to the mortgage dated the 10th 
- September, 1909, by Hari Oharan Rai and 
holds that plot No. 362 was proved to have 
been in actual possession of Ramanand 
Thakur. We haveseen that the sale wesa 
sham transaction and the mortgage was 
alsoa sham one. The maliks and the 
plaintifis have been at: loggerheads since 
B remote timeand there is good reason for 
the maliks to have entered into sham 
transactions. The plaintiffs were in pos- 
session of the property. The sale to the 
maliks and the mortgage could not dis- 
possess the plaintiffs.” If that means 


(D 44 Ind, Cus, 010; 29 O, L, 2, 181; 
40 
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anything, it means, to my mind, thats 


-shortly after Manogi’s death in the year 


1902 it was the plaintiffs and not the defend- 
ants who- got possessicn of this property 
and from the findings of the learned 
Judge it seems to me perfectly clear that 
he was satisfied that, the plaintiffs had 
remained in possession cf that property 
up to the date when the Record of Rights 
was published or at all events the time when . 
the tanaza dispute took place. Then he: 
goes on to say not whether the entry in the : 
Record of Rights was an accurate entry, ` 
because he had already found that it was" 
not, because in his view the parties then - 
in possession were not those stated in the: 
Record of Rights but the plaintifis, but: 
whether theentryin the Record of Rights 
would in itself amount to a dispossession . 
and comes to theconclusion thatit would: 
not and,therefore, there being neither by 
the Record of Rights itself nor in any other. 
evidence anything to show that there wasa. 
dispossession after the year 1909 until the 
year 1922 when the plaintifs alleged that. 
they were dispossessed he eays, and, in my 
opinion,quite rightly, that we are bound 
to fall back upon that evidence because it iq: 
the only evidenee of dispossession and, 
therefore, he accepted the plaintiffs’ evi-' 
dence that the dispossession took place in. 
1922. It seems to meto follow from this 
that he found that the plaintiffs had been: 
in possession all along from theyear 1902; 
In dealing with this part of the case after: 
stating that the plaintiffs were in possession 
of the property the learned Subordinate 
Judge goes on and says: “The sale to the 
maliks and the mortgage could not dis» 
possess the plaintiffs, The decision of the 
tanaga was notactual dispossession and it 
was apparently a mistaken decision when 
wesee that the other lands of Manogi Rai 
were entered in the plaintiffs’ khatians and 
in khatians of defendant No.5 in spite of 
the said sale, The mere decision of the 
tanaza or the mere passing of an order and 
a mere entry in the Record of Rights as well 
as a mere order under s, 145 do not neces« 
sarily constitute actual physical disposseda 


‘sion, There isno evidence that at about 


the decision of the tanazacr before or after 
it the defendants actually dispossessed the 
plaintiffs. When the plaintiffs were once 
in possession they must have been 
dispossessed sometime or other. We da 
not find that they were dispossessed ab 
“phout the time of the tangara and there is ng 
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'evidenee on behalf of the defendants 
showing when the plaintiffs were dispossess- 
ed. The latter have given evidence that 
they were dispossessed 1n 1329 and we have 
no alternative but to believe it." In dealing 
with this part of the case the learned Judge 
of this Court before whom the matter came 
on second appeal, considered that the 
learned Subordinate Judge in the lower 
Appellate Court had misplaced the onus 
and that it was not for the defendants to 
prove that the dispossession took place 
further back than 12 years from the 
beginning of the suit but that it was for the 
plaintiffs to prove dispossession within that 
period. With the proposition so stated by 
the learned Judge I entirely agree, but I 
cannothelpfeeling thatthe learned Judge 
has failed to appreciate that the Subordi- 
nate Judge ofthe lower Appellate Court 
had already decided in an earlier part of 
his judgment that the plaintiffs were in 
fact in possession notwithstanding the 
entry in the Record of Rights from the 
year 1902 and that there was no evidence 
to show their actual dispossession subse- 

uently to that date up to 1923 and in 

ealing with the entry in the Record of 
Rights which he must have considered had 
been rebutted by the other evidence in the 
tase he was merely dealing with it in the 
passage criticised by Mr. Justice Kulwant 
Sahay from the point of view of whether or 
mot that entry in itself constituted actual 
dispossession of the plaintifs. He held, 
and I think rightly, that it did not in itself 
eonstitute dispossession, although of course 
it may be evidence of actual possession at 
that time but that was not the question the 
learned Judge was dealing with in that 
part of his judgment. He considered whee 
ther there was any other dispossession of 
the plaintifs subsequent to the Record of 
Rights. He found that there was no 
evidence on the part of the defendants and 
the only evidence wasthat of the plaintiffs 
themselves who showed that they had been 
dispossessed within avery short time of the 
suit, and he accepted that evidence, For 
these reasons I think with great respect to 


the learned Judge who tried the case in. 


second appeal that his judgment cannot 
stand. Ithink the decision should be setaside 
and the decree ofthe Additional Subordinate 
Judge of Shahabad should be restored. 
The appeal to this Court wil be allowed, 
The appellants are entitled to their costa 
hs against the contestitg defendants ih 
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this Court and before Mr. Justice Kulwan 
Sahay. i 
Ross, J.—1 agree. 


B. K. P. Appeal allowed. 


RANGOON HIGH COURT. 
Cıvıl REGULAR Suit No, 435 or 1926. 
February 16, 1928. 
Present:—Mr. Justice Chari. 
RAHMAN & CO.— PLAINTIFF 
versus 
MAUNG W AIK —DEFENDANT. 


D 


Rangoon Small Cause Courts Act (VII of 1920), . 


8. 85—Suit for compensation for Baiiff's breach of 
duty—Jurisdiction of Civil Court—Special rights 
ereated by Special Statutes—Jurisdiction of ordinary 
tribunals. 

Ass.35 ofthe Rangoon Small Cause Courts Act 
provides a special remedy for the recovery of com- 
pensation in cases where a party finds himself un- 
able to execute an order on account of the Bailiff's 
breach of duty, the ordinary Civil Courts have no 


jurisdiction to entertain a suit for the same relief. [p. : 


628, col. 1] . 

Where special rights are created by Statute anda 
special tribunal created for the enforcement of those 
rights, the ordinary tribunals have no jurisdiction in 
the matter. [ia] 

Abdul Ra 
baran Singh v. Kuleum-wn-nissa (2), referred to, 

Mr. Halkar, for the Plaintiff. 

Messrs, A. Eggara&nd E. Maung, for the 
Defendant. 


JUDGMENT.—This ie a suit for the 
recovery of Rs, 2,279-8-0 against the Bailiff 
ofthe Rangoon Small Cause Court in the 
following circumstances:— 

The plaintiff filed a suit in that Court for 
the recovery of Rs, 2,000, in respect of 
timber sold and delivered against one L. 
Shwe Main, (Civil Regular Suit No. 4493 of 
1923). An ex parte decree was passed on 
the 3lst of August, 1923. On the lst of 
September, the defendant, Shwe Main, filed 
an applicationn to set aside the ex parte 
decree, On the 19th September, 1923, the 
learned Judge ofthe Small Oause Court 
passed an order giving the defendant a 
week's time to furnish security upon which 
being done, he ordered the case to be 
restored, otherwise the application to stand 
dismissed. Though there was no express 
order calling on the defendant to furnish 
security, itis clear that the defendant was 
by that order directed to furnish security 
before getting the ex parte decree set aside, 
In pursuance of thia order, the Bailiff of the 
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- 110 T. 0, 1998 


"Small Cause Court, on the 26th day of 
‘September, 1923, accepted a personal bond 
„from the defendant. On this being done, 
the ex parte decree was sotaside, and the 
‘Suit proceeded to hearing, and, on the 14th 
‘of November, 1923, the learned Judge, after 


taking the evidence tendered on behalfof . 


-both the parties, passed a decree in favour 

of the plaintiff. On the 16thof November, 
‘Shwe Main presented an application in the 
Insolvency Side of the High Court and was 
on his own application adjudicated insolvent 
on that day, The present suit was instituted 
on the 30.h August, 1926. 

The cause of action alleged against the 
-defendant is that, though the Coarf did not 
-order personal security, the defendant, as 
„Bailif of the Small Cause Court, accepted 
the personal bend of tke defendant; that, 
even in accepting the bond of the defendant, 
he was grossly negligent in that he omitted 
to verify the existence of the value ofa 
godown referred to by Shwe Main in his 
affidavit; and that the defendant was also 
guilty of fraudin allowing Shwe Main to 
take back the title-deeds of a rubber 
plantation deposited with the Bailiff as 
security. 

I raised five issues, three of which, the 
fret, second and the fourth, have been 
argued before me as preliminary issues 
Which required no evidence. The first issue 
felates to the negligence ofthe defendant 
in accepting Shwe Main's bond. The defence 
a3 regards this issue is that the defendant 
,acted in accordance with the rules of the 
Small Cause Court respecting securities; 
-@od that, therefore, he has not, in any way, 
.been negligent. The defendant's plea in 
-fespect of the second issue is thats. 35 of 

*.the Rangoon Small Oause Courts Act 
-provides a special remedy; and that, there- 
fore, the present suit does not lie. As 
regards the fourth issue, which ralates to 
limitation, the defendant's contention is 
-that under Art. 36 of the First Schedule 
-Of the Limitation Act, the plaintiff's guit is 
. barred, s 
. Ishall dispose ofthe second issue first: 
,&nd, in order to do so, Ishall briefly con- 
_ sider the legal position of the parties. 

The defendant in the suit is a Bailiff 
appointed under the Rangoon Small Cause 
Oourts Act, and he has, under the rules 


framed under the Act, which, by virtue of. 


B. 31, are incorporated in the Act, to perform 
certain specified duties, These duties mostly 
' Folate to Aoxviga of gummona of his own and 
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-other .Courts and similar matters. The 
relevant portion, so far as this case is 
concerned, is contained in rr. 70 to 73. The 
duty is laid upon him to tske the security 
required when security has been ordered by 
the Court. 

It will thus be seen that.the duty enjoined 
on him is a statutory duty. The performance 
of that duty is not intended for the benefit 
of the general publie, but of the particular 
litigants in thesuit in respect of which 
securities are ordered, or, possibly, for 
the benefit of that class of persons 
who litigate in the Small Cause Oourt of 
Rangoon. 

The cause of action, therefore, in favour 
of the plaintiff is the breach of a statutory 
duty or negligence in the performance of 
.that duty. This negligence, no doubt, gives 
the plaintiff a cause of action because the 
performance of the duty is intended for hig 
"benefit. : : 
' Tt is contended on behalf of the defendant 
‘thats. 35 of the Rangoon Small Cause Courta 
‘Act provides a special liability in respect of 
the acts of the Bailif in the execution of 
any order or warrant, and prescribes a 
special procedure by which the person 
‘injured by the neglect, connivance or 
-omission of the Bailiff, may recover the 
amount from the Bailiff. 

Whether the rights of the plaintiff ara 
created by that section, or whether they 
‘exist independently of them, may be a 
‘matter of some doubt, but there is no doubt 
that the Bailiff's duty, the breach of which 
gives the plaintifila right to compensation, 
is& creature of the Rangoon Small Cause 
Oourtse Act. 

It has been repeatedly held both in 
‘England and in India that, where there is a 
breach of statutory duty ereatéd for the 
benefit of an individual, or ofa class, an 
action for damages will lie for the breach 
ofthat duty, unless the Statute itself pro« 
vides a special remedy, 


It ia unnecessary to cite the cases whieh 
are colleeted and can be found in Pollock's 
Law of Torts (Eleventh Edition) at page 26, 
and in Underhbill’s Law of Tort (Second 
Indian Edition), at page 36. 


` The learned Government Advocate 
cited two cases; Abdul Rahman v, 
Abdul Rahman (1) and Sheobaran 


1 


1) 87 Ind. Oas. 51; 42 A. 513 at p. 532; LRG A. 
ax Gly,: 23 A, L, J. 286; A, T, Ri 1986 All. 380, a 
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Singh v. Kulsum-un-nissa (2). -These 
cases are merely an application ot the 
same principle. Wheie special rights are 
created by Statute anda special tribunal 
created for the enforcement of these rights, 
the ordinary tribunals have no jurisdiction 
in the matter. The negligencein performing 
the duties imposed by Statute or omission 
to perform the same is undoubiedly a 
breach of that duty. 

As s. 35 of the Small Cause Courts Act 
provides a special remedy for the recovery 
‘of compensation in cases where a party 
finds himself unable to execute an order on 
account of the Bailifi’s breach of duty, the 
ordinary Civil Courts have no jurisdiction 
to entertain a suit for the same relief, 

.l therefore, hold that the suit does not 
lie and dismies the same with coste in favour 
of the defendant. 

As regards the first and the fourth issues, 


(1 have considered them and have formed 
‘my opinion as to the answer to be given, 


lithe only remedy against my judgment 
open to the plaintiff were an appeal to the 
Appellate Bench of this Court, I would, in 
order to save aremand, have given my 
findings on these issues, lt is, however, 
possible that the plaintiff may accept my 
iinding on the second issue and move the 
learned Judge of the Small Cause Court in 
‘accordance with the provisions of s, 35 of 
the Act, I donot want any expression of 
"my opinion to influence that learned Judge, 
and J, therefore, refrain from giving my 
findings on the other issues, 


A, N. As Suit dismissed, 

(2) 101 Ind, Cas. 368; 40 A. 867 at p. 375; 52 M. Li 
J, 658; A. I. R. 1927 P. O. 118; 29 Bom. L, R, 877; 4 
O. W.N. 543; (1827) M. W. N.444; 31 O. W. N. 853; 
25 A. L, J, 617; 26 L, Wi 826; 39 M. L. T, 166; 54 L A. 
204 (P, O), 


LAHORE HIGH COURT. 
First Orvin ArPEAL No. 2444 or 1923, 
May 25, 1927. 
Present:—Mr. Justice Harrison and * 
Mr. Justice Jai Lal. 
MUNICIPAL COMMITTEE, AMRITSAR 
; —PLAINTIFF—APPELLANT 


versus 
HARNAM DAS—Derenpant— 
RESPONDENT. 
' PecreeSuit to set aside decree for mistake, coms 
peiency of. 
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A suit to seb aside a decree on the ground of 
mistake does not lie. A decree can be set aside by 
way of suit only onthe ground of fraud. 

Kusadhaj Bhakta v. Broja Mohan Bhakta (8), iol- 
lowed. 

First appeal from a decree of the 
Senior Subordinate Judge, Amritsar, dated 
the 23rd June, 1923. 

Messrs. Fakir Chand and Sham Das, for 
the Appellant. 

Messrs. Badri Das, R.B. J. L. Kapur 
and Kidar Nath, for the Respondent. 

JUDGMENT.—The history of the 
litigation between the parties is that in the 
year 1919 the defendant, who isthe mahant 
ofa temple in Amritsar, brought a suit 
against the Municipal Committee, which 
resulted in his obtaining a decree for 
ejectment and also for rent, that decree 
being upheld by the Appellate Court in 
1920. The case was tried by a Fist Clasg 
Munsif. 

In 1921, the Municipal Committee in- 
stituted the present suit in the Court of the 
Senior Subordinate Judge, for possession 
of the area which formed the subject- 
matter of the previous litigation and also 
fora certain additional plot. So far as 
the additional portion is concerned a 
decree has been given and no appeal has 
been presented. So far as the original 
portion is concerned the suit has been dis- 
missed by the Senior Subordinate Judge, 
who relying on Toponidhee Dhirj Gir 
Gosain v. Sreepuity Sabanee (1) has held 
that the question of title is res judicata 
and, therefore, the plaintiff's suit cannot 
succeed, N 

On appeal it has been contended before 
us on the atrength of Shibu Rout v. Baban 
Rout (2) and other authorities that the 
matter isnot res judicaia inasmuch as the 
Munsif was not competent to try the pre- 
sent suit evenif its valuationbe reduced 
fo whatever it was in the year 1919, and 
the additional portion be deducted. On 
the other side reliance has been plac- 
ed upon Sehibeadi Begum v. Muhama 
mad Umar (3) and it is contended that 
this lays down precisely the same law as’ 
the Privy Council rulings, George Henry 
Hook v. Administrator. General. of Bengal 


(i) 5G. 882; 6 O. L. R. 305; 2 Ind. Deo. (ka) 
1138 

(2) 35 O. 353; 12 O. W. N. 359; 7 C. L, J. 410. 

(3) 96 Ind. Cas. 1002; 8 Lah. 15: 2 Lah. Coe, 281; Ay 
I, R. 1920 Lah, 003; 27 P, L. R, 504. 


110 I, O. 1928 


(4) and Ramachandra Rao v. Ramachandra 
Fao (5). It is unnecessary for us to give 
any finding on this somewhat difficult point 
a8, in our opinion, the appeal must fail 
on the alternative contention of the rev 
Spondent. This is that the suitis nothing 
more nor less than a suit to circumvent 
and set aside a decree and that this is 
patent on the face of therecord and is recited 
in so many words in the plaint. It is well 
established law that ifthis is so the suit 
cannot proceed and itis not necessary to 
quote any further authority than Kusadhaj 
Bhakta v. Broja Mohan Bhakta (6). A 
decree once obtained can only be set aside 
on the ground of fraud. No such fraud 
has been pleadedin this case. It is only 
mecessary to read the plaint to cometo a 
decision, for in para. 5 the following pass- 
age occurs :—“The defendant on the basis 
of wrong facts obtained a decree for 
ejectment against the Committee on the 
91st July, 1919, and he afterwards ejected 
the plaintiff,” and in para. 6 :—*After 
the passing of the decree the defendant 
‘ejected the plaintiff and now without the 
permiesion of the plaintifi—(no reason 
being shown why he should get the per- 
mission of his dipossessed tenant)” has 
unlawfully begun to construct “a building 
on the site in dispute, etc." Counsel con- 
tends that this fact of building altered 
the position and necessitated the case and 
urges that had it not been for the build- 
‘ing the Committee might possibly have 
reirained from bringing this suit. This 
is neither here nor there. In our opinion, 
the suitis plainly one to set aside a decree 
on the ground of mistake. The mistake 
was not the mistake of the plaintiff nor 
of the defendant, but the mistake of the 
Munsif who tried the suit and of the 
Judge who dismissed the appeal. Kusadhaj 
Bhakta v. Broja Mohan Bhakta (6) makes 
it absolutely clear that this cannot be 
done. We, therefore, find, without going 
;into the question of res judicata, that the 


(4) 60 Ind. Oas. 631; 48 O. 499; 19 A. L, J. 366; 40 
. 423: 29 M. L. T. 336; (1921) 313; 33 
; $U. P. L. R. (P. O) 17; z LR: 
W. N. 915; 14 L. W. 221; 48 L A. 187 

P. 9) 


G. 
(5) 67 Ind. Cas. 408; 45 M. 320; 30 M. L. T. 154; 26 
0. W. N 118; 35 O. L. J. 515; 16 L. W. 1; (1922) M. W. 
N. 359; 20 A. L. J. 884; 43 M. L. J. 78; 24 Bom. L. R. 
7933; A. I. R. 1922 P. O. 80; 49 I. A. 129(P. O.). 
(8) 31 Ind. Gas, 13; 43 O, 217; 19 Q. W, N. 1228, 
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plaintiff's suit regarding this porlion must 
fail and has rightly been dismissed. 

We dismiss the appeal with costs. 

A, N. A. Appeal dismissed, 


ires ned 


MADRAS HIGH COURT. 
FULL BENCH. 

Rererrep OASE No. 12 or 1927. 
February 2, 1928, 
Present:—Sir Murray Coutts Trotter, Kr; 
Ohief Justice, Mr. Justice Beasley and 
Mr. Justice Madhavan Nair. 


Tag COMMISSIONER or INCOME-TAX, 


MADRAS—RzrERRING-ÜFFIOER 
versus 

. Rao Saheb A. S. ALAGANAN CHETTY 

or BODINAYAKANUR —ASSESSER. 

Income Tax Act (XI of 1922), 8. 10 (2), cl. (ix)—« 
Assessee paying money to keep out competition im 
getting contract —Amount, whether capital expenditure 
—Deduction, whether allowed. 

Amounts paid by an assessee to keep outa coms 
petition in the matter of obtaining contracts for 
his business, cannot be held to constitute expendi- 
ture not in the nature of capital expenditure incurred 
solely for the purpose of earning such profits or 
gains, soas to entitle the assesses to a deduction 
under s. 10 (2), sub-cl. (ix) of the Income Tax Act. [p. 
631, col. 2.] 

The money so. paid must be held to have been paid 
not for the purpose of working the contract but of 
obtaining it. [p. 631, cols. 1 & 2.] 

City of London Contract Corporation v. Styles (1), 
Smith & Son v. Moore (2) and 'Countess of Warwick! 
Steamship Company v. Ogg (3), followed. 

Case stated under s. 66 (2) of Act XI 
of 1922 by the Commissioner of Income- 
Tax, Madras, in I. T. Appeal No. 765 of 
1926-27, on the file of the Assistant Com- 
missioner of Income-Tax of Madras, on the 
following questions :— 

(1) “Whether the sum of Rs.12,000 paid 


-in the year of account in the circum- 


stances stated above was expenditure (not 
being capital expenditure) incurred sole- 
ly forthe purpose of earning the profits 
and gains of the petitioner's business, so 
as to be allowable as a deduction under 
s. 10 (2) (ix), 

(2) “Whether the petitioner should be 
declared not liable to tax on the above 
amount on the ground that the same 
amount was treated as income of the payee 
and was taxed in his hands,” 


Mr. Patanjali Sastri, for the #Referri 
Officer, s 


“E30 
" Messro, Vere Mocket and L. S. Veerara- 
ghava Ayyar, for the Assessee. 
JUDGMENT, : 
Coutts Trotter, ©. J.—The facts in 
this case are simple and raise a point in a 
very clean form. The assessees were persons 
who use to try for and froquently obtain 
contracts from a’ large tea-growing com- 
pany for the cartaga of their tea down to 
Kodaikanal. Road Station for entertain- 
ment.- The contracts were made ata flat 
rate which varied from year to year, so 
much per ton. In the year we are con» 
cerned with, there was, and apparently 
there had been in former yeers, 3180, 8 
rival contractor who is referred to as X who 
is regarded obviously as likely to be a 
every dangerous competitor for the contract 
and in order to induce him not to com- 
pete the assessees paid him down a sum of 
Rs, 12,000, That they say they are entitled 
to recover as being expenditure not in the 
‘nature of capital expenditure incurred 
‘golely for the purpose of earning such 
‘profits or gains. The result was that as 
“Mr. X did not compete, they had the whole 
‘field to themselves, they got the whole 
` contract and were able by screwing up 
-the figures in former years to make more 
.profits than they would have done in 
-those former years, As a matter of fact, 
the {probability is that the extra profits 
‘they got just about squared with the 
“Rs, 12,000 they paid to Mr. X. The princi- 
ples that apply are contained in the 
Statute of course and much illuminated, 
-in our opinion, by two cases, one in the 
‘Court of Appeal and another in the House 
-of Lords in England to which we shall 
refer and which seem to us to explain in 
‘the clearest possible way the distinction 
between the capital payments and the ex- 
penditure not being capital where it is 
-conceded that in every case the expendi- 
` ture is incurred solely for the purpose of 
' earning the profits. I have really read 
‘the material part of the Indian Statute. 
` It is s. 10 (2) (ix). “(2) Such profits or gains 
' shall be computed after making the fol- 
lowing allowances” and the only one we 
are concerned with is sub-s. (ix), 
' “any expenditure (not being in the nature 
‘ of capital expenditure) incurred solely for 
‘the purpose of earning such profits or 
‘ gains.” The first English case to which 
I propose to refer is a case of City 
: of London Contract Corporation v. Styles (1) 
(1) (1887) 2 Tax Cas. 239, e 
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in the Court of Appeal before a very power- 
ful Court consisting of Lord Esher, 
Bowen, L. J., and Fry, L. J. The first 


passage I am going to read is an obser» 


vation made by Bowen, L. J., in the course 
of the argument and it appears to me to 
be as clear and sharp-cut à distinction as 
any to be found in the other cases. In 
‘that case the assessees took over a busi- 
ness of another company which shad a 
number of unexecuted contracts on hand 
and the taking over company paid a lump 
sum of money to the outgoing company 
to obtain the benefit of those contracts and 
claimed it as a deduction. Lord Justice 


.Bowen in the course of the argument said 


thus:— | 
' "You do not useit (that is, the money 
which had brought the contractual rights) 
for the purpose of’ your concern, which 
means for the purpose of ‘carrying on 
your concern but you use it te acquire 
the concern.” 
Similarly Lord Esher at page 244* : 
“Here is a clear statement that the differ- 
ence between money expended inthe year 
in order to earn income which was to be 
received in the year, and the income so 


received, was £ 1,28,000. That is the net 


profit within the year, that is the sum 
upon which income-tax is to be paid; and 
it is as plain as plain can bethai you 
cannot deduct from those net profits so. 
arrived at any part of the capital which 
you so invested, whether you paid it or 
not for the purchase of the business which 
you were obliged to purchase before you 
could begin the difference between expendi- 
ture and income year by year. If you 
do not darken it with words, it is as 
plain as plain can be”. 


Now 1 pass to a case in the: House of 
Lords, Smith & Son v. Moore (2). The facts 
I need not really go into because the pass- 
age I am going to cite from Lord Sum- 
ner is really what directly bears on this 
case: 

“They (the company) said, much as has 
been said in this case, that before profits 
can be made out of working a contract, 
the contract hes to be got and the pay- 
ment of its price is the root of the pro- 
fits. The Court held that this sum was 
paid with the rest of the aggregate price 
to acqyire the business and thereafter pro- 


(2) (1921) 2 A. C. 13; 90 L. J.P. ©. 149; 125 L. T. 
481; 65 S. J. 492; 37 T. L, R. 613. 


*Page of (1887) 2 Tax Cas.—[Ed. 
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fits were made in the business; the sum 
was not paid as an outlay in a business 
already acquired, in order to carry iton 
And to earn a profit out of this expense 
as an expense of carrying it on. The same 
is true of the appellants. The whole price 
paid, in cash or in account, wasa sum 
employed or intended to be employed as 
.@apital in the trade of the company, and, 
therefore, cannot be deducted in ascertain- 
ing profits for income-tax or excess profits 
uty. 

I only wish to refer just in passing to 
one other case which is the case of the 
Ship- builder and the buying of all the con» 
tracts, ‘Countess of Warwick’ Steamship Ca- 
mpany v. Ogg (3). It is the judgment of 
a single Judge but it is a judgment of 
Rowlatt, J., avery great authority inin- 
come-tax cases in which he has specia- 
lised for so many years. I will not quote 
his language but the short point was this. 
The Steamship Company in question had 
arranged for the purchase of a steamship 
on the very commonsystem whereby the 
ship-builders are paid a lump sum in part 
payment as soon as the keel is laid in 
the yard and the rest of the price is paid 
in instalments as the fabric is gradually 
.built up. After about £ 30,000 had been 
paid to the ship-builders which was a 
very small portion of all that would ul- 
timately have to be paid there was a 
-slump in freights and the owners came to 
the conclusion that it would be impossi- 
‘ble for them to carry on the business of 
‘running this ship as a freight earning 
ship at any profit whatever and they, there- 
"fore, sought to get out of the liability for 
paying for a thing that in their hands 
would be perfectly useless. The £ 30,000, 
‘of course, was gone but in order to get out 
of the contract they had to pay another 
£ 30,000; and the argument that found 
favour was that this was nota loss which 
eould be brought into the profit and loss 
account, because, although it is difficult 
to say it resulted in any increase of capital 
or plant in the nature of capital to the 
ship-owners, it was incurred in relation 
to that part of their business. 

That being the state of affairs, what is 
the position here? Applying the one which 
to my mind, is the easiest to apply, Bowen, 
L. J.’s test, surely any plain man would 
say that this money was paid not for the 
purpose of working the contract but of 

(3) 8 Tax Cas. 652, 
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getting it at all, it was the price that had 
to be paid to obtain the contract. This 
appears to us to answer the first question, 
propounded to us and to answer it ade 
versely to the assessee. In that view 1t18 
unnecessary toanswer the second question. 
We, therefore, answer the first question in 
the negative, confirming the decision of 
the Income-Tax Commissioner and order 
the assesses to pay Rs. 250 by way of 
costs to the Income-Tax Commissioner, 

Beasley, J.—I agree. 

Madhavan Nair, J.—I agree. " 

Y, N. Y. Answered accordingly. 


OPa 


LAHORE HIGH COURT. 
Fresr Orvin Aerzan No. 180 or 1923. 
May13, 1927. ] e 
Present:—8ir Shadi Lal, KT., Chief Justice, 
and Mr. Justice Zafar Ali. 
BUDHA. MAL-DEFENDANT— 
APPELLANT 
versus 
. RALLIA RAM AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. | 
Court Fees Act (VII of 1870), ss. 7 (iv), (f), 11 —Sutt 
for rendition of accounts—Tentative valuation of 
claim—Excess amount awarded—Forum of appeal— 
t t . H 

Ts suit for rendition of accounts it is the amount 
ascertained by the Court to be due to the „plaintif 
and not the sum at which he values his claim 
tentatively and approximately, which must be re- 
garded as the value of the suit for the purpose 
of determining the forum of appeal. (p. 632, col. 2.] 
Mamanmal v. Abdul Aziz (1) Manna Lal v. 
Samandu (2), Ijjatulla Bhuyan vy. Chandra Mohan 
Banerjee (3) and Ibrahimji Issajt v. Bejanji Jamsedjt 
M caine Chetti v. Rudrabhatla Venkata 
Narasayya (5) and Muhammad Abdul Majid v. Ala 

Buz (6), not followed. | 
First appeal from a decree of the Senior 
Subordinate Judge, Gurdaspur, dated the 


th November, 1922. l 
cess Badri Das, R,B., Kidar Nath, 
Chopra, and Hem Raj, for the Appellant. 
Messrs. Moti Sagar, R. S., and Mehr Chand 
Mahajan, for the Respondents. 


ORDER. 


Lal, C. J.—This appeal 


Shadi 


.arises out of a suit forthe rendition of 


accounts, and the question of law debated 
before us is whether the appeal is cognizable 
by the High Court or by the District Court, 
A perusal of the plaint shows that the 
plaintiffs valued their relief tentatively and 
approximately at Rs. 1,100 and asked the 
Court to grant them a decree "for the 
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Amount that may be found due to them on 
yendition of accounts.” The Subordinate 
Judge, who exercises an unlimited pecuni- 
ary jurisdiction, has passed a decree for 
Rs. 11,000 odd in favour of the plaintiffs 
and directed them to make up the də- 
ficiency in the Court-fee. 
. Against this decree the defendant has 
preferred the present appeal, and Mr. 
Moti Sagar for the respondents raises the 
preliminary objection that the appeal lies 
to the District Judge, and not to this 
Qourt. ‘The question for determination is 
whether the forum of appeal is determined 
by the amount at which the plaintiff values 
the relief sought by him or by the 
amount found by the trial Court to be 
due. to him. There is a divergence of 
judicial opinion onthe subject, but the 
view taken by the Punjab Ohief Oourt in 
"Mamanmal v. Abdul Aziz (1) and Manna 
Lalv. Samandu (2) and subsequently fol- 
lowed by this Court, is to the effect that it 
js the amount found by the Courts to be 
due tothe plaintiff, and not the value put 
‘by him on his relief, which must be regard- 
,ed as the value of the suit for the purpose 
of determining the Court to which the 
. appeal lies. Thesame rule has been laid 
down by a Full Bench of the Calcutta 
‘High Courtin Ijjatulla Bhuyan v. Chandra 
Mohan Banerjee (3) and by the Bombay 
‘High Court in Ibrahimji Issaji v. Bejanji 
Jamsedji(4). The Madras and the Allaha- 
:abad High Oourts have, however, adopted 
‘the view that the amount at which the 
‘plaintiff values his relief, though ap- 
proximately, determines the forum of the 
‘suit as well as of the appeal, vide Putta 
'"Kannayya Chetti v. Rudrabhatla Venkata 
‘Narasayya (5) and Muhammad Abdul Majid 
.v. Ala Bux (6). 

It will be observed that s. 7 (iv) (f) of 
the Court Fees Act allows the plaintiff 
to put his own value upon the relief 
‘sought by him, but s. ll of the Act 
makes it clear that, when a higher sum 
is found due tobim, he must make good 
the deficiency in the COourt-fee before 


(1) 58 P. R. 1902. 


i9) 46 P. R. 1906; 94 P. L. R. 1906; 63 D. W.R, 


1906. 

(3) 34 C. 954; 6 O. L. J. 255; 11 O W. N, 1133, 

(4) 20 B. 205; 10 Ind. Dec. (x. 8.) 733. j 

(5) 39 Ind. Cas. 439; 40 M. 1; 32 M. L. J. 221; 5 L. W. 
580; (1917) M. W. N. 367. 

(6) 86 Ind. Oas. 1055; 47 As 534; 23.4. Li J. 216; 4, 
Ti Ri 1925 AML 37h è 
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he can execute the deeree. It is beyond 
dispute that the value fixed by the plaintiff 
in the plaint is only a tentative one, and 
there is no valid reason why this ap- 
proximate value should be treated as 
binding upon the parties for the purposes 
of determining the forum of the suit 
as well as that of appeal. If the con- 
tention urged on behalf of the respond- 
ents be accepted, it would lead to some 
absurd resulte, Suppose, the plaintiff values 
his claim in the plaint at Rs. 500 and 
institutes his suit in a Oourt whose 
jurisdiction is limited to suits of which 
the value doses not exceed Rs. 1,000. 
Not only would the trial Court be com- 
petent to pass a decree for Rs. 1,00,000, 
if such sum is found due to the plaintiff 
but an appeal from that decree would 


‘lie to a Subordinate Judge of the First 


Class, whose decision on questions of 
fact would be final.: The Courts should 
avoid, as far as possible, an interpreta- 


‘tion of law which wouldlead to an ab- 


surdity of this character. 

It isunnecessary to examine the various 
judgments which have been cited at the 
Bar, because, as I have already stated, 
a difference of opinion undoubtedly exists , 
on the subject. Suffice it to say that 
after considering the matter carefully I 
am not prepared to dissent from the 
rule which has been consistently followed 
in this Province, that the amount ascertain- 
ed by the Court to be due to the plaintiff, 
and not the sum at which he values his claim 
tentatively and approximately, should be 
regarded as the value of the suit for 
the purpose of determining the forum . 
of the appeal I accordingly hold that 
the appeal is cognizable by this Court, 
and that the preliminary objection must 
be overruled. 

Zafar Ali, J.—lagree. 


A.N.4. Appeal admitted for hearsng. 
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BOMBAY HIGH COURT. 
BRcoNp Oivin, ArPEsL No. 501 or 1926. 
January 27, 1928. 

Present :-~Mr, Justice Patkar and 
Mr. Justice Baker. 
BASANGOWDA SHIVANGOWDA 
DHARMAGOWDAR-—PLAINTIFF8— 
——APPELLANTS 


versus 
RUDRAPPA FAKIRAPPA GANIGER— 
DEFENDANTS—RESPONDENTS, 

py Law—Adoption—Step-mother's power to 
adopt. 

Under the Hindu Law a step-mother who succeeds 
hor fstep-son as a gotraja sapinda cannot make a 
valid adoption. [p. 635, col. 1. 

Datto Govind Kulkarni v. Pandurang Vinayak 
(10) and Ramkrishna v. Shamrao (12), followed. 

Second appeal from the decision of the 


‘Assistant Judge at Dharwar, in Appeal No. 


.88 of 1925, confirming the decree of the 


Subordinate Judge at Hubli, in Civil Suit 


“No. 843 of 1929, 


FACTS.—The plaintiffs sued to redeem a 
'mortgage-deed of 1878 passed by Ningan- 
'gowda the father of plaintiff No. 1 and grand- 
father of plaintiffs Nos. 2 and 3. Ningan- 
: gowda had a son Iehwargowda who died in 
:1904. In 1880, he sold oneofthe two mort- 
gaged lands to the raortgagee and got back 
the other land from him free from the 
“mortgage. The plaintifis sued toredeem and 
recover. possession of the other number on 
the ground that Ishwargowda was adopted 


‘prior to 1880 by Somawa the widow of 


Gundappagowda of Bhagwad in the Sangli 
State and consequently had no authorily to 
deal with the property of his natural 
‘father. ] 
The lower Appellate Court found that the 


‘adoption was proved, but was invalid under 


the Hindu Law and consequently Ishwar- 
gowda must bedeemed to have remained 
in his natural family, and so he had author- 
ity to sell or mortgage the survey number 
now in dispute as he was the manager of 
the family and the transaction was for the 
benefit of the family. The suit was consequ- 
.ently dismissed. The plaintiffs appealed. 
Mr. Nilkant Atmaram, for the Appel- 


' lants. 


Mr. R. A. Jahagirdar, for tha Respond- 
ents. 


JUD GMENT. 
Patkar, J.—[Atfter setting out the facts: 


—] It is urged on behalf of the plaintiffs, 
fisntly, that the lower Appollete Gaurs mads 
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out a new case in appeal and reliance wag 
placed on the rulings in Rup Narain v, 
‘Gopal Devi (1) and Shivabasava v. Sangappa 
: (2) and, secondly, that the lower Appellate 
Court ought to have held that the adoption 
of Ishwargowda had been acquiesced in and 
its validity could not be impugned after 
a lapse of more than forty years. On ber 
half of the respondents it was urged that 
Ishwargowda with referenceto his dealings 
describedghimself as Ishwargowda Ningan- 
gowda, that the adoption by Somawa with 
"regard to watan lands was invalid under 
the ruling in Bhimabai Krishnappa Desai 
‘vy. Tayappa Murarrao (3) that the onus was 
on the plaintiffs to prove not only the fac- 
tum but the validity of the adoption and 
that Somawa could not adopt as she suc- 
ceeded to the estate of Mudigowda as the 
widow of a gotraja sapinda, 
In Rup Narain v. Gopal Devi (J) and 
Shivabasava v. Sangappa (2) it was held 
that anew point which involved the solu- 
tion of questions depending upon an ap- 
preciation of evidence, ought not to be 
allowed to be raised for the first time in 
appeal. But, in the present case, it was 
ineumbent on tbe plaintiffs not only to 
' prove that Ishwargowda wasin fact adopt- 
ed by Gundappagowda, but also that his 
adoption was valid in order to establish 
that his rights in the natural family had 
ceased and he could not act as the manager 
of the joint family in which he was born. 
The question of the validity of Ishwargow- 
da's adoption was not onlya proper but a 
necessary issue in the case. The question, 
therefore, in this case is whether the adop- 
tion made by Somawa who succeeded to 
Mudigowda as a step-mother is valid. The 
step-mother isnot one of the heirs in the 
compact series, and except in Bombay she 
has noright ofinheritance, and in other 
Provinces she is not even recognised as an 
heir. See Trevelyan’s Hindu Law, page : 
374, and Mayne's Hindu Law, para. 566, 
page 830; Mari v. Chinnammal (4) and 
Seethai Ammal v. Nachiyar Ammal (5). A 
(1) 3 Ind. Cas. 382; 36 C. 780 at p. 795; 11 Bom. U 


R. 833; 6 A. D, J. 567; 10 C. L.J Ç 


. 88; 13 C. W. N. 
930, 5 M. L. T. 423; 19 M. L. J.548; 93 P.R. 1909; 


146 P.W.R. 1909; 68 P.L. E. 1910; 36 I. A. 103 


P. 0). 
l (2) n I. A. 154 at p. 159; 6 Bom. L. R. 770; 29 B. 
1,80. W. N. 865; 1 A. L. J. 037; 8 Sar. P. O. J. 720 


P. O.). 
‘ (3) h Ind. Cas 107; 37 B. 598; 15 Bom, L. R. 783. 
(4) 8 M. 107; 3 Ind. Deo. (N. 8.) 75. 
(5) 22 Ind. Oas, 18; 37 M. 286; 14 M. L. T. 596; 1, 
ih i (914) M, Wi N, 28) 88 M, Ia d 19, 
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step.molber is not included by the Mitak- 
` share within the term ‘mother.’ See Mitak- 
‘ghara, Chap. II, s. 3, p1, 3. But, although 
the step-mother could not be introduced 
as an heir under the term ‘mother,’ it was 
held in Kesserbai v. Valab Raoji (6) and Rus- 
soobai v. Zoolekhabai (T) that as the widow 
_of gotraja sapinda of the propositus, and, 
therefore, according to the doctrine ofthe 
' Mitakehara and the Mayukha, asa gotraja 
` sapinda herself, she could not be regarded 
as altogether excluded from the succes- 
sion to her step-son. She was, there- 
fore, allowed to come in as an heir 
‘in Bombay on the strength of the cases 
of Lakshmibai v. Jayram Hari (8) and 
Lallubhai Bapubhai v. Mankuvarbai (9). 
. The step-mother, however, would come in 
as heiras the widow of gotraja sapinda 
after the grandmother, the sister and the 
half sister. The step-mother, however, 
stands on a different footing in the matter 
. of partition aud is allotted a share. See 
Mitakshara, Chap. I, s. vii, pl 1, Ghar- 
pure’s translation, page 202; and Mayukha, 
` Ohap. IV,s. iv, pl. 15 and 18, Gharpure's 
translation, page 57, which refers to the 
‘text of Vyasa relating to a share allotted 
‘to the step-mother and grandmother: 
“The sonless wives of the father are declar- 
ed equal sharers ; so are all paternal grand- 
. mothers declared equal to the mother." 
The right of sharing at the time of par- 
tition was not considered by the Madras 
“High Court as a safe ground for conclud- 
ing thatshe had any heritable right in 
the estate of her step-son. Gee Mari v. 
Chinnammal (4). The right of the step- 
mother is, however, recognised in Bombay 
' as an heir of her step-son in her capacity 
of a widow of a gotraja sapinda. 
' In Datto Govind Kulkarni v. Pandurang 
. Vinayak (10)it was held that a Hindu 
widow who succeeded to an estate not her 
` husband's but asa gotraja sapinda of the 
last male holder under the ruleestablish- 
ed by Lallubhai v. Cossibai (11) and in con- 
sequence ofthe absence of nearer heirs, 
could not make a valid adoption. That 
case related to an adoption made bya bro- 


4 B. 188; 2 Ind. Dec. (x. s.) 633. 
19 B. 707; 10 Ind. Dec. (N. s.) 473. 
6 B. H. C. R. A. O. J. 152. 
2 B. 388; 1 Ind. Dec. (x. s.) 682, 
32 B. 499; 10 Bom. L. R. 692. 
t 1 I. A. 212; 5 B. 110; 4 Sar. P. O. J. 161; 3 Suth. 
P. O. J. 795; 4 Ind. Jur. 533; 3 Shome L. R. 245; 7 C. 
` L, R. 445; 3 Ind, Dec. (x. $),15 (P. O.). 
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fhor's widow. It was argued in Datta 
Govind's case (10) that the power to adopt 
was inherent in avery Hindu widow, and 
the widow, of a gotraja sapinda may be 
temporarily incapable of acting upon it, and 
that the power toadopt which was in suspen- 
sion revived when she got the estate of 
a golraja sapinda and when! her act of 
adoption would not have the effect of divest- 
iag any estate but her own. That argument 
was not accepted on account of the decision 


. of the Full Bench in Ramkrishna v. Shamrao 


(12) and the decision in the case of Thay- 
ammalv. Venkatarama Aiyan (13). Inthe 
present cass if Gundappagowda's mother 
had been living, she would have inherited 
the estate in preference to Somawa the 


.8tep-mother, and shecould not have made 


a valid adoption aeeording to the decision 
of the Full Beneh in Ramkrishna v. Sham- 
vao (12) which has been approved by the 
Privy Council in Madana Mohana v. 
Purushothama (14). 

It would, therefore, follow, from the de- 
cision in Datto Govind Kulkarni v. Pandu- 
rang Vinayak (10) that Somawa, the step- 
mother, coming in as anheiras a gotraja 
sapinda, would ba incapable of making a 
valid adoption. The decision iu Datto Go- 
vinda Kulkarni v. Pandurang Vinayak (10) 
has been followed in Yeknath Narayan Kul- 
karni v. Laxmibai Kesho Gopal (15) where 
it was held that the decision of the Bombay 
High Court that the widow of a gotraja 
sapinda could not adopt so as to defeat the 
rights of the reversioners has notin any 
way been shaken by the decision in Yadao 
v. Namdeo (16). The case in Mallappa 
v. Hanmappa (17) was the case of a 
natural mother making the adoption after 
the death of her son who died unmarried, 
Au adoption can be made to the last 
male holder and an exception is made 
in the case of a mother inheriting the 
property from the son without leaving 
any son or a widow. In Nabar Govind 


(12) 26 B. 526; 4 Bom. L. R. 315 (F. BJ). 

(13) 14 I. A. 67 at p. 69; 10 M. 205; 11 Ind. Jur. 271; 
5 Sar, P. C. J. 10; 3 Ind, Dec. (x. s.) 895. 

(14! 46 Ind. Cas. 481; 45 I. A. 156; 20 Bom. L. R. > 
1041; 35 M. L. J. 138; 5 P. L. W. 179; 8 L. W. 167; 16 
A. L.J.725; (1918) M. W. N. 621; 24 M. L. T. 231; 
28 O. L. J. 403; 41 M. 855; 23 O. W. N. 177 (P. O). > 

(15) 77 Ind. Cas. 117; 47 B. 37; 24 Bom. L. R. 836; 
A. I. R. 1922 Bom. 347. 

(16) 64 Ind. Cas. 538; 48 T. A. 513; 24 Bom. L. R. 
609; 17 N. L. R. 145; 30 M.L T. 53; 26 O. W. N. 393; 
42 M. L.J. 219; 15 L. W. 565; 20 A. L. J. 481; 49 0, 1; 
A. I. R. 1922 P. C. 216 (P. O.). i 

(17) 55 Ind. Cas. 814; 44 B. 297; 22 Bom. L. R. 203. 4 
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v. Balvant Hari (18) it was held that a 
grandmother could validly adopt when. 
the estate has passed directly from her 
husband to the grandson and gome back 
fo her directly from the grandson 
without the intervention of any other 
` heir. The exception in the case of a 
mother to the general rule that an adoption 
by a widow must be to the last male 
holder has been jextended in favour 
of the grandmother where the estate 
has come directly from the grandfather 
to the. grandson and has gone back to 
the grandmother directly from the grandson 
without the intervention of any other 
heir, Some of the remarks in the judg- 
ment in Nabar Govind v. Balvant Hari 
(18). might be construed in favour of 
the right of adoption by a step-mother, 
where the estate has come from the father to 
the son and gone back directly to the 
step-mother without the intervention of 
any other heir, but having regard, how- 
ever, to her right to come in as an heir 


enly as the widow of a gotraja sapinda,: 


we think, we are bound by the decision 
in Datto Govind Kulkarni v. Pandurang 
Vinayak (10) based on the Full Bench 
ruling in Ramkrishna v. Shamrao (12). 
. We think, therefore, that the adoption 
of Ishwargowda by Somawa was invalid. 
It is urged on behalf of the appellants 
that the lower Oourt ought to have gone 
into the question whether .Gundappagowda 
gave Somawa authority to adopt after 
the death of Mudigowda. This point was 
not urged before the lower Appellate 
Oourt, and from the circumstances of the 
ease, it appears that Gundappagowda having 
left a son Mudigowda, it is not likely 
that he would have authorized Somawa 
to make an adoption. It is, therefore, 
unnecessary in this case to go into the 
question whether Gundappagowda gave 
any authority to Somawa and whether 
any such authority ‘would validate the 
adoption. 


' The argument on behalf of the res- 
pondents that the adoption of Ishwargoda 
by Somawa would be invalid on the 
ground that the watan property of Gandap- 


pagowda would vest in the reversioners . 


and not the step-mother, according to 
the decision in Bhimabai Krishappa Desai 
v. Tayappa Murarrao (8) cannot be accept- 


F (18) 80 Ind. Cas. 435; 48 B. 559; 26 Bom, L.R. 528; 
A. I. R. 1924 Bom, 437. 


t 
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ed, as the alleged adoption took place 
in 1879, and the disqualifying Act V 
of 1886 cannot be given a retrospective 
effect. 

On the question of estoppel and ac-. 
quiescence, the Privy Oouncil in Dhanraj 
Joharmal £v. Sonibai (19) approving of 
the decision in Gopee Lall v. Sree Chund- 
raolee Buhoojee (20) held that where 
persons merely represented their conclu- 
sions of law as to the validity of an 
assumed or admitted adoption, there was 
no representation of a fact which would 
eonstitute an' estoppel under s. 115 of 
the Indian Evidence Act. No facts have 
been proved to substantiate the plea of 
estoppel. Mere lapse of time would not 
validate an invalid adoption. A long 
course of recognition and acquiescence on 
the part of the members of the family 
and persons acquainted with the facts 
may give rise to an inference that con- 
ditions relating to the adoption were duly 
fulfilled. It is clear from the evidenca 
in the present case that Ishwargowda 
retained his natural father's name and 
described himself as Ishwargowda Nin- 
gangowda, and always acted as the manager 
of his natural family till his death. 

We, therefore, think that the adoption 
of Ishwargowda by Somawa was not valid, 
and that Ishwargowda remained in the 
natural family and acted as the manager 
of the plaintiffs’ joint family and the 
sale-deed was binding on the present 
plaintiffs. 

We would, therefore, dismiss this appeal 
with costs. l 

Baker, J.—The point in this appeal is 
one of Hindu Law. 

(His Lordship then stated the facts and 
continued:—-] 

It has been contended in second appeal 
that this was a case not made out by either 
party and that the lower Appellate Court 
had no authority to makeit. In the pre- 
sent case, however, there is now no dis- 
pute as to the facts connected with the 
adoption and this being so, the Court 
is bound to hold the adoption invalid 
if it was, as a matter of fact, invalid 
under the Hindu Law, irrespective of 

(19) 87 Ind. Cas. 357; 27 Bom. L. R. 837 at p. 845; 
23 A.L. J. 273; A. I. R. 1925 P. O. 118; 2 O. W. N 235: 
L. R. 6 A. (P. O97; 21 N. L. R. 50; 52 C. 482; 49 M. 
LT 178; (1929) M. W. N. 692; 521. A. 231; 300. W.N. 
601 (P. O). 

20) 19 W, R. 12; I1 B. L. R. 391; I. A. . : 
3 S p. 0.4. 217 (b. 0), 4. Sup. Vol, 131; 


/ 


836 


whether the parties put forward the case, 
of invalidity or not. The Oourt is bound 
to apply the. law to the facts proved or, 
admitted whatever the case of the parties. 


may be. 

The facts of the adoption are that Gundap- 

agowda of Bagwad had two wives, Ohan-. 
Bawi and Somawh. He died leaving a 
gon by Chanbasava named Mudigowda, 
Mudigowda died in 1876 unmarried, and 
his mother Ohanbasava having pre-deceased 
him, his step-mother Somawa succeeded 
to the property. She subsequently adopted 
Ishwargowda. ' 


The lower Appellate Court holds ‘that 
Somawa who was Mudigowda's step-mother 
aucceeded as his father's widow, and as 
Buch as the widow of his gotraja sapinda 
gnd consequently she could not make a 
valid adoption to her husband under 
the rulings in Datto Govind Kulkarmi 


v. Pandurang Vinayak (10) and Yeknath , 


Narayan Kulkarni v. Laxmibai Kesho 
Gopal (15). It has been contended that these. 
cases are not on all fours with the pre- 
gent case, but they lay down the prin- 
ciple that & widow who succeeds to an 
estate not her husband's, but as agotraja 
sapinda of the last male holder cannot 
make a valid adoption to her husband. 
It is clear that Somawa succeeded to 
her step-son as the widow of a gotraja 
sapinda (vide the Tablein s. 54 of Mulla's 
Hindu Law, where the step-mother appears 
at serial No. 27). Consequently on the 
authority of the above quoted cases she 
Gannot make a valid adoption, The case 
would have been different if Somawa had 
been Mudigowda's mother. 


The learned Pleader for the appellants 
-has tried to extend the analogy of the 
mother in similar circumstances to the 
step-mother, but there is no warrant for 
doing 8o. The step-mother succeeded on 
a different principle. It is not alleged 
that Gundappagowda gave Chanbasawa 
authority to adopt and as he died leaving 
a son no such authority could be pre- 
sumed. The lower Appellate Court has 
found as a fact that the adoption is not 
in the dvyamushyayana form so that 
question does not arise. The fact that 
the adoption ‘was recognised and acted 
upon cannot make that which was invalid 
under the Hindu Law, valid. 

:-In these circumstances the view taken 
by the lower Appellate Gouri appears to 
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be correct and the appeal is consequently 
dismissed with costs. 
Appeal dismissed. 
A.N. A, 


RANGOON HIGH COURT. 
SproraL BEGOND O1vIL APPBAL No,-255 
or 1927. Z 
January 3, 1928. ; 
Present:—Mr. Justice Brown. 
MAUNG AUNG PYI AND ANOTHER— -: 
APPELLANTS 
Versus 
AUNG MO AND ANOTBER—RESPONDENTB. - 
Lower Burma Land and Revenue Act (II of 1826); 
s. 19—Rules under the Act, r. 51—Squatter on, Govern- 
ment land—Right to sue in ejectment—Notice to quit, 
effect of. 
“A person who has been in possession of Government 
land as a squatter cannot file a suit for ejectment 
with regard to that land after he has received “a 
notice from the Revenue Authorities to quit. [p. 637, 


col. 1; p. 638, col. 1.] , i 
Maung Naw v. Ma, Shwe Hmat (1), Gobind Prasad 
v. Mohan Lal (2) and Maung Po Cho v. Maung San 
Bwin (8), reterred to. R 
Mr. Ba So, for the Appellants, 
Mr. Halkar, for the Respondents. 
JUDGMEN T.— Respondents filed @ 
suit against appellants Aung Pyi and San 
Nyun for ejectment from a piece of land, 
They stated in their plaint that they had 
worked the land for l4 years and that the 
two defendants had forcibly entered on the 
land whilst it was in their possession. 
Appellants filed a written statement 
denying the plaintiffs’ title to the land. 
They say that certain pieces of land were 
recently allotted to them by Thamadi Lugyis 
under the orders of the Deputy Commis- 
sioner. They say that they did enter on the 
land so allotted to them but do not state in 
the written statement whether these plots 
fell within the land from which plaintiffs 
claim to evict them, The -evidence shows 
that apparently somewhere about the 
beginning of 1926 a distribution of land 


‘was made amongst the villagers and the 


two plots which appellants now claim were 
allotted to them. I can find nothing to show 
as stated «in the plaint that either of the 
appellants entered on these plots then; but, 
at the beginning of the next cultivating 


- 
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Season, presumably somewhere about May 
or June, the defendant, Aung Pyi, did start 
clearing and working on the plot allotted to 
him. Respondent Maung Mo protested and 
also tried to plough on the land. A reference 
was made to the Revenue Authorities and 
Maung Mo admits that he received orders 
from the Deputy Commissioner to leave the 
land in dispute. According to his own 
statement he received these orders at about 
the beginning of August. A letter from the 
Towrship Officer is filed dated 7th July. In 
that letter there is a distinct order to Maung 
Mo to leave the land. Thesuit was filed on 
the 17th August, 1926, so that even on 
respondent’s own admission it was filed 
after he had received notice to quit. He 
‘claimed in his plaint he had been in posses- 
sion for over 12 years, but itis not now 
claimed on his behalf that he has acquired 
landholders’ rights in the land. The 
question that arises, therefore, is whether a 
person who has been in possession of land 
as a squatter can file a suit for ejectment 
With regard to that land after he has 
‘received a notice from the Revenue Author- 
ities to quit. Under s. 19 of the Lower 
Burma . Land and Revenue Act, the Local 
Government may from time to timé make 
rules to regulate the temporary occupation 
of land and may empower any Revenue 
‘Officer to eject any person occupying or 
ontinuing to occupy such land in con- 
‘travention of such rule. Rule 51 of the 
-Rules framed under the Act lays down that 
‘any one entering on land over which no 
-persón has rights and which has not been 
‚allotted by Government shall ordinarily be 
permitted to occupy such land on payment 
of land revenue but shall be liable to eviction 
Bo long-es he has not obtained the status of 
‘a landholder. And r. 52 provides that any 
officer empowered under s.10 ofthe Act 
may serve on such person a notice of 
‘ejectment, Under Notification No. 72, dated 
9th November, 1908, as subsequently 
amended (page 85 of the Land Revenue 
Manual), Deputy Commissioners and Town- 
Bhip Officers have both been empowered as 
Revenue Officers under s. 19. It would 
&ppeer, therefore, that Maung Mo did 
receive a notice of ejectment from the 
Revenue Officer duly empowered under s. 19 
of the Act. 


Appellant Aung Pyi appears to have 
‘@ntered on the land before this notice of 
ejectment was iasued and he may, therefore, 
have been guilty of trespass in the firet 
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instance. But it does not seem to .mé 
that it necessarily follows from this that 
respondents have the right to evict him 
now. 


In the cassof Maung Naw v. Ma Shwe 
Hmat (1) it was held that Civil Courts have 
jurisdiction to decide disputes between 
private persons with regard to possession of 
land over which rights of a landholder 
have not heen acquired. The question that 
arises hereis not whether the Civil Courts 
have jurisdiction but whether the plaintiffs 
in this case have established any cause of 
action. In one of the cases quoted in the 
judgment in Maung Naw’s case (1), Gobind 
Prasad v. Mohan Lal (2), it was beld that a 
person in possession of land without title 
has an interest in the property which is 
heritable and good against all the world 
except the true owner, an interest which, 


-unless and until the true owner interferes, is 


capable of being disposed of by deed or Will 
or by execution sale, just in the same way as 
it could be dealt with if the title were un- 
impeachable. In accordance with thia 
principle respondents would have acquired 
the right to sue for ejectment if there has 
been no interference by the true owner of 
the land, that is by Government. But in 
this case there has been an interference by 
the true owner and that interference uccur~ 
red before the suit was filed. It does not, 
therefore, seem to me that Gobind Prasad'a 
ease (2) helps the respondents here, 

. Reference has been made to the case of 
Maung Po Chov, Maung San Bwin (8). In 
that ease one of the parties had been in pos- 
session of land but on receiving an order 
to leave the land from the Deputy Corm misa 
sioner he left the land accordingly and the 
other party obtained possessicn. Neither 
party had any landholders’ rights or title to 
It was held by a Bench, of 
which I was a member, that past possession 
by the person claiming the land did not 
give him the right to evict the person wha 
wasatthe time of suit in possession. As 


“pointed out by the learned Judge of tha 


District Court, the deeision in that case 
‘does not directly help in the decision ofthe 
present cage, as there has not in this case 
been any acquiescence in the order of the 
Deputy Commissioner. But there has in 
this case been en order of ejectment issued 


(1) 30 Ind. Oas. 772; 8 L. B. R. 227; 8 Bur. L. T. 101 
LH. : 
Ca M A, 157; A. W. N. (1901) 201, 
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by a properly constituted authority and the 
possessory rights of the plaintiffs had, there- 
fore, ended before the suit was filed. That 
being so it does not seem to me that they 
had any title, possessory or otherwise, in 
the land which they could enforce at the 
time of filing the sait. There may have 
‘been a technical trespass by Aung Pyi be- 
fore the present suit was filed ; but the suit 
is not one for damages for this trespass but 
forejectmentfrom the land, and it does 
not seem to me that the plaintiffs had any 
right to an order to evict him at the time 
of filing the suit. In this view of the case 
‘their suit should have been dismissed, I, 
‘therefore, set aside the decree of the District 
‘Court and restore that of the trial Court 
‘dismissing the plaintiffs’ suit. But in the 
‘circumstances of the case the parties will 
bear their own costs throughout. 

"ALN, A. Appeal allowed. 

(3) 86 Ind, Cas. 531; 3 R, 171; 4 Bur. L. J, 19; A. I. 
R, 1925 Rang. 203. 
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. APPEAL From APPSLLATE DEORER No. 815 
S or 1929. 
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Present :—Justice Sir Arthur Herbert 
: Quming, Kr., and Mr. Justice Mukerji. 
* RAJJAB ALLAND OTBERS—PLAINTIFFE— 
: ` APPELLANTS 

versus 
MIAJAN AND oTHERS— DEFENDANTS 
— RESPONDENTS, 

Partition euit— Effect of previous partition of some 
of properties—Procedure to be adopted—Disméiseal 
of suit, when proper. : i 

The proper course to be adopted in a suit for 
“partition when it is found that some of the lands 
sought to be partitioned had been partitioned once, 
isto determine what lands had been partitioned and 
to effect partition of the remainder. If it cannot be 
determined what’ lands were partitioned, the suit 
should be entirely dismissed. [p. 639, col. 2.] 

Abdul Wahab Khan v. Tilakdhari Lal (1), referred 
b 


9: . 
. Appeal against & decree of the Addi- 
tena District Judge, Commilla, dated the 


Qih of January, 1929, 
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Subordinate Judge, First Court, Commilla, 
dated the 2ist of May, 1924, 


Babu Upendra Kumar Roy, for the Avpel- 
lants. . 

Babus Jogesh Chandra Roy and Sasa- 
dhar Roy (Sr.), for the Rsspondents. 


JUDGMENT. 


Cuming, J.—This appeal arises out of 
a suit for partition. The case of the plaint- 
ifs was that many years ago some seven 
persons of whom the plaintiffs represented 
threes took a lease of a large area of 
land within certain boundaries from the 
Maharaja of Tipperah. The parties re- 
mained in possession of distinct por- 
tions of the land by private arrange- 
ment for the sake of convenience, but 
that there was no regular partition of the 
demised land. Now, they asked that the 
land should be partitioned. The caseof the 
defendants was thatthe lands had all along 
baen, partitioned. Now, it appears that the 
actual amount of the lands purported to be 
demised by the patta granted by the Maha- 
raja was some 32 kanis of land. Itis appa- 
rently the case of both the parties that some 
12 kanis out ofsthe demised land was sold 
and that they remained in possession ‘of 
the remaining 20 kanis, settlement opera- 
tions had since taken place and the parties 
«rere found to be in posseasion of some 17.12 
acres of land being roughly 52 kanis. As 
far as I can see it is the case of both the par- 
ties and certainly of the defendants that 
the land demised by the patta is covered by 
certain [dags Nos. 870, 871, 879-882, 884-885, 
887, 1326-1336, that these lands measure as 
I have stated 17.12 acres. There was & 
further case with regard to the schedule 
khe land with which we are not now cons 
cerned. E 

The trial Court found that there had been 
no previous partition of the lands covered by 
schedule “ka” and ordered that a partition 
should be made of it. With regard to the. 
schedule “ kha " land he ordered that the 
plaintiff's claim should be dismissed, 

Both the parties appealed to the District 
Court—the plaintiff with regard to the sche- 
dule “ kha” land and the defendant with 
regard to the schedule “ka, land, The 
learned Judge dismissed the appeal of the 
plaintiffs tegarding the schedule “kha " 
land and allowed the appeal of the defende 
ants so far as the schedule " ka " land wag 


reversing that of thegoncerned, He held that thera had been 


iid I. C. 19928. - 


a previous partition of this land and hence 
he dismissed the plaintiffs’ suit totally. 

The plaintiffs have appealed to this Court 
and they contend that the learned Judge 
has made out for the defendants a case 
which is different from that setup by the de- 
fendants in their pleadings. There the case 
ofthe defendants was that the schedule 
"ka" land was covered by the original 
patta, while the learned Judge seems to 
think that theschedule “ka” land comprises 
not only the land of the original patta but 
also someland which he calls the exeessland 
and has made a new case that there was re- 
clamation outside the boundaries ofthelands 
covered by the patta to which the parties 
lay exclusive claim by adverse possession. 

Looking atthe judgment of the learned 
District Judgeit seems to me that there is 
Bübstanee in this contention of the appel- 
Jants. The learned Judge has found at 
page 8 of the paper-book that “in respect 
of schedule 'ka' lands a partition has 
been made and thatthe two parties are in 
possession respectively of the land falling 
to.the allotment of each," At page 7 of the 
paper-bookhe has found that there was& 
régular partition of such of the lands de- 
mised as were then fit for cultivation. Now, 
the schedule “ka” land included all the 
land covered by the patia which had been 
brought under cultivation and, therefore, 
obviously included some thing more than. 
the land which was partitioned before 1912, 


Thereforeit is quite clear that the whole of - 
the landsof,Schedule "ka" were not partie, 


tionedin 1912. This, I think, is quite clear 
from the learned Judge's own finding that 
what was partitioned at that time were ‘the 
Jands brought under cultivation. It does 
not seem to be any one's case that there was 
no further reclamation after the year 1912, 
The remaining land apparently would re- 
main ejmali. Any further reclamation of 
this ejmali land would obviously be for the 
benefit ofall the co-sharers, 

Mr. Jogesh Chandra Roy who appears 
for the respondents contended that the ap- 
peal mugt fail on this finding of fact, as 
there had beena partition of some of the 
lind there could not be a partition 
of the whole land as was sought for by 
the plaintiffs. The plaintiffs, he contended, 
gould only sue for a partition of these lands 
which had not been partitioned before 
1912. In support of this contention'he re- 
fers to the decision of the Privy Council in 
Rocasa of Abdul Wahab Khanv, Tilakdhavi 
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Lal (1). This decision, no doubt; support 
the contention of the respondents that the 
plaintifis cannot succeed in the suit as now 
framed because it has been found as a fact 
that some of the lands included in this suit 
have already been partitioned. In the case 
before the Privy Council their Lordships 
ordered that the suit should be dismissed . 
&nd further added that this would be with- 
out prejudice to the right of the plaintiff to 
sue for partition of the lands which are 
admittedly still undivided. We think, there- 
fore, the proper order in this ease would 
be that the order of the District J udge 
should be set aside and the case should be 
sent back to the first Court to determine 
what lands had been partitioned before 1917 
and these lands should be separated, 
from the other and the partition of the ree 
mainder will be effected. If, of course it 
cannot he determined what lands were partie 
tioned before 1912 then the plaintiffs’ euit 
has to be dismissed. 

ee pe ite oneal will form part of the 
costs in the suit, and costs in t i 
sbi ihe result | he suit will 

t will be open to the parties to addueg 
any further evidence that i 
ee they may desire 

Mukerji, J.—1 agree, 


AN. A, Order set aside; 


Case sent 
pO de mage ai 
N, 108 (B, Q). addy d. 1 M: Li d, 325; (1927) M, W, 
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artnership—'Good-will, meant aa | 
Non pak eii pu of—Valuation ef 
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Good-will of a business means every affirmative 
advantage, as contrasted with negative advantage, 
that has been acquired in carrying on the business 
whether connected with the premises of the business 
or its name or style and everything connected with, 
or carrying with-it,the benefit ofthe business. |p. 
640, col. Z3 


' Qruttwell v. Lye (19, Trego v. Hunt (2) and Churton 
v. Douglas (3), relied upon. 


Good-will is generally valued at so many years’ 
purchase on the amount of profits with reforence to 
the business in question and these annual profits are 
ordinarily calculated on an average of three years. Lp. 
641, col, J.] 

Davies v. Hodgson (4), Page v. Ratcliffe (5) and Von 
An v. Magenheimer (6), referred to. 


Mr. C. M. Lobo, for the Plaintiffs, - 
‘Messrs. Kimatrai Bhojraj and Dipchand 
Chandumal, for the Defendante. 


JUDGMENT.—* * + w 
* * * * The last set of objec- 
tions to the Commissioner’s report refers 
to the question of good-will. The Court of 
Appeal reversing the order of the learned 
trial Judge directed that the Commissioner 
should go into the question of good-will 
and decide what the good-will of the 
business amounted to and award to the 
defendants as4-annas share of that good-will 
with interest from the date of the dis- 
solution of the partnership. The learned 
Judges observed: ‘The plaintiffs have been 
taking advantage ofthe whole of the good- 
will of the firm by using the name and 
the other benefits derived from the con- 
tinuation of the ammunition business, while 
defendants have had nothing of that ad- 
vantage. In these circumstances, we are 
of opinion that the defendants ghould ob- 
tain their share of the good-will with 
interest thereupon from the date of the 
dissolution of the partnership.” 

Good-will was defined in one of the 
earliest leading cases on the subject by 
Lord Eldon in Cruttwell v. Lye (1) as 
being nothing more than the probability 
that the old customers will resort to the 
old place. It is also that good disposition 
which customers entertain towards the 
house of business identified by the par- 
ticular name or firm and which may induce 
them to continue giving their custom to 


- (1) (1810) 17 Ves. Jun. 385; 11 R.R, 98; 34 E, R. 129; 
Rose 123, 
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ancient ideas that good-will inhered in ` 
the premises where the business was con- - 
ducted. After a period of vacillation and | 
hesitation in the English Courts this matter ' 
came up for decision finally before the 
House of Lords in Tregov. Hunt (2) where 
Lord Macnaghten designated the good-will 
as the very sap and life of the business, ` 
without which the business would yield 
little or no fruit, the result of the repu- ` 
tation and connection of the firm which 
may have been builtup by years of honest 
work or again, by lavish expenditure of ` 
money. And Lord Davey inthe same case ' 


said that the idea of good-will and what ` 


is comprised in the sale of business has : 
generally been developed and grown since : 
the days of Lord Eldon. Following this . 
decision Wood, V. O., in Churton v. Douglas 
(3) observed that the good will of a busi- ` 
ness means every affirmative advantage, : 
ag contrasted with negative advantage, that 
has been acquired in carrying on the ' 
business, whether connected with the pres. 
mises of the business or its name or style, 
and everything connected with or carrying | 
with it the benefit of the business. The- 
learned Vice Ohancellor emphatically ob- 
served in that case that the name of a firm is 
very important part of the good-will. ` à 
Mr. Lobo on behalf of the plaintiffs has: 
contended that the name and style under 
which the firm of A. Haji Dossul & Sons’ 
traded has had little or no saleable value. 
because he argued that the plaintiffs need, 
pay nothing for it as they were entitled. 
to continue to trade under the same name 
and style even after dissolution; that the 
defendants’ offer through their Pleader to 
pay @ lakh for the good-will including 
the name was pure bravado as they are 
not in .a position to raise the money and: 
a decree for more than a lakhis pending 
against them and that for a third party 
the good-will would have no value as the 
defendants had already started a rival 
shop dealing in arms and ammunition 
opposite to the present premises. I venture 
to think that there is a fallacy underlying 
each of these alternatives. I demur to the 
proposition that the plaintiffs could after 
dissolution continue to trade under the 
name and style of A, Haji Dossul & Sona 


2) (1896) A. 0. 7; 65 L.J. Oh. 1; 73 L, T. 614 
weh os) pp 


(3) (1859) 28 L, J. Ch. 8tl; Johns, 174; 5 Jum 
(x x.) 887; 7 W, R, 365; 70 E, R, 265; 123 R: R, 56. 
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On the ground that A. Haji: Dossul 
& Sons. were ong unit in the partner- 
ship and I consider that ths authority of 
Churton v. Douglas (3) on which Mr. Lobo 
relies does not support this proposition. 
As regards the defendants’ inability to 
make a firm offer, the question is not so 
mueh the defendants' capacity to raise the 
money as what price it was worth the 
defendants’ while to pay. And as regards 
a third party, the question has to be de- 
cided having regard to the probability of 
how for the competition by thedefendants 
after the dissolution would be effective. 

Unfortunately there is very scanty author- 
ity either the English or the Indian 
Liw Reports as to how the value of good- 
wil of a business has to be assessad. 
It is said that the English Courts have 
adopted an arbitrary rule of limiting the 
value of good-will to one year's purchase 
of the net annual profits calculated onan 
&veraga for thres years, cf. Davies v. 
Hodgson (4), or that three years’ net profits 
represent the value of gool-will, Page v; 
Ratcliffe (5). But it appears that the 
American Oourts have notadopted any such 
arbitrary standard, Von Au v. Magenheimer 
(8) where an attempt was made tə praseriba 
a rule forascertaining the value of a good- 
will by multiplying the average annual 
net profits for a suitable number of years 
with reference to the business,’ But as 
was Observed in 20 Harvard Law Review 
z353, it would be difficult to deal with the 
question of value where it arises otherwise 
than to leave itto be determined as other 
matters of fact, 

Mr. Kimatrai on behalf ofthe defendants 
has expatiated on the great repute the firm 
had acquired not only in Karachi but 
more specially up country in Sind, Punjab 
and Baluchistan and even in far off Bengal 
and Southera India, the up country sales 
of the firm amounting to a value ‘of 75 per 
cent, of the totalsales, He has elaborated 
the point that the business which was 
taken over by the plaintiffs’ firm as a 
derelict business in 19J2 investing there- 
in a capital of Rs. 15,000 only, was 
by the energy and enterprise of the de- 
fendaats, by successful advertisement on 
which they spent on an average Rs, 200 
a month by securing sub-agencies for 


(4) (1858) 119 R. R. 379; 25 Beav, 177427 L. J. Oh, 
449; 4 Jur. (xN. a.) 252; 6 W.R. 355; 53 E. R. 601. 

(8) (1897) 75 Ù. T, 371. 

'(0) 115 App. Diy, 81; 100 N, Y, Supp. 669, 
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leading English firms and by their business 
acumen generally developed into an ex- 
tremely prosperous business and tbe net 
average profits which.in the year 1602 
amounted to Rs. 22,620 progressively in- 
creased till in the year 1920 they amounted 
to Rs. 59,045. Mr. Kimatrai lays stress 
on the fact that the good name acquired 
by the firm during all these years isa 
very valuable asset, that in a business like 
the business of arms and ammunition 
where expert knowledge, reliability and 
honesty are essential, nothing is more pro- 
bable thanthat the old customers will in 
the words of Lord Eldon resort to the old 
place and what is more, that it has an 
attractive force which will bring in more 
custom. Mr. Kimatrai dwelt on the pro- 
gressive rate of profits made by the firm 
without scarcely ever a set-back and has 
argued that the business of the firm had 
been: established on such a sound and 
steady basis that it would have little or 
nothing to fear from competition. 

To my mind the effectiveness of possi« 
ble or probable competition should be one 
of the main determining factors in the 
valuation of good-will and in the present 
case this factor need not have been asseag« 
ed at a hypothetical valuation because 
there were data which could have been 
gathered from the accounts of the plaints 
tiffs’ firm after dissolution to show how 
far the competition by the defendant 
had affected the plaintiffs’ business. But 
curiously enough no attempt was made 
by the plaintiffs to produce their profit 
and loss accounts in the ammunition de- 
partment after the dissolution nor by the 
defendants to compel the production of 
these accounts. Instead of this we have 
vague statements of witnesses like Dorabji, 
Byramji and Husseinbhoy salesmen in the 
rival ammunition firms who state vaguely 
that after 1922 there was a slump in the 
ammunition business, that prices came 
down with a crash and that trade was 
killed and one of the firms had actually 
to close this department of the busie 
ness, 

- It seems to me that if the plaintifts 
wished to rely upon facts that business 
in arms and ammunition had become very 
slack and the slackness was due as whole 
or in part to competition by the defendant 
the best evidence on the point would have 
been their own books of account which 
they did not praduce before the Officia} 


/ 
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Commissioner. We have, however, a very 
important clue as to whether ihere really 
was a slump in the business after 1922 
in the statement (Ex. 41) produced by the 
plaintifia themselves at the trial showing 
their turn-over of rifles, revolvers, pistols, 
cartridges, gun-powder, percusions, caps 
and shots, from tht year 1922 to the year 
1925. Comparing this statement with the 
statement of turn-over (Ex. 18) for the years 
prior to the dissolution itseems that far 
from there being a slump, there was a 
boom during this period and the average 
number of arms and ammunition sold 
“during this period is considerably in ex- 
cess of the average sold during theyeais 
prior to 1922. One of the plaintiffs’ wit- 
nesses Byramji a salesman of Murray & 
Oo, stated that the trade of that firm in 
arms and ammunition was practically killed 
by competition during this period. It is 
possible that one firm’s loss was the other 
ürm's gain and the plaintiffs’ firm certainly 
judging from the turn-over was none the 
worse for the competition, 

Mr, Lobo argued on this aspect of the 
case that the tura-over is no clue to the 
profits made and that the plaintiffs being 
a wealthy firm could afford to lay in a 
large stock and could sell at little or no 
profit, I venture to think that the plaint- 
àfls shrewd men of business as they are, 
would hardly carry on business in arms 
snd ammunition on a philanthropic basis. 

Approaching the case from whatever 
point of view it seems to me that the 
competition whether by the defendants or 

&ny of the rival firms in no way 
affected the business of the arms and am- 
munition department carried on by A. 
Haji Dossul & Sons; that the profits if 
anything were even greater after the 
dissolution than before and that the pros- 
perous condition of this business must be 
ascribed to the good-will acquired by 
the firm during long years of hard and 
honest work. 

Good-willis generally valued at so many 
years’ purchase on the amount of profits, 
ef. Lindley on Partnership, 9th Edition, 
545. These annual profits ere generally 
palculated on an averageof three years. In 
the present case the Official Oommissioner 
has calculated them on an average of the 

ears from 1908 to May 1922 and Mr, Lobo 
hes urged that it would not be right to 
palculatethe average of the last three years’ 
profita as they were warsprofits; There ig 
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considerable force in this argument and I 
think the most equitable way of calcu- 
lating profits here would be to take out 
the uverage of the profits for six years 
from 1914 to 1920, On this basis the aver- 
age profits would amount to Rs, 46,086. 
And for the reasons I have set out in 
the earlier part of this judgment I am of 
opinion that the valuation of the good-will 
in this case should be made at three years’ 
purchase of the net annual profits (equal 
to Rs. 1,38,258) of which J/4th viz, 
Re. 34,564-8-0 should be apportioned to 
the defendants, 
* * * * k 


P. B A, Order accordingly. 
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DAMODAR PRASAD TEWARI 
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LACHMI PRASAD SINGH AND OTHERS 


— DEFENDANTE— RESPONDENTS. 

Lease—Lessee holding over—F'resh lease in favour of 
other person—Landlord's right to sue for possession 
—Notice to quit, essentials of—Transfer of Property 
Act (IV of 1882), s. 106. 

A landlord, though he has given lease to a third 
person, is entitled, for the purpose of putting his 
lessee in possession, io maintain a suit to eject a 
trespasser and he is not bound to implead the tenant 
in a suit of this nature. [p. 643, col. 2.| 

Raj Kumar Mandal v. Ali Mia (1) and Somat 
Ammal v. Vellayya Sethurangam (3), followed. 

A notice to quit must be a reasonable notice and 
need not necessarily determine the tenancy at the 
end ofa year. But ıt will be forthe final Vourt of 
fact, ineach case, to determine what is reasonable 
notice having regard to all the circumstances, and 
whether it would not be reasonable.in the circums 
stances of the particular ease for it to determine with 
the year. (p.644, col. 1.] 

Partap Narain v. Mah Lal Singh (b), followed. 

Kishori Mohun Roy Chowdhry v. Nund Kumar 


- Ghosal (4), referred to, 


Appeal from a decision of the Additional 
District Judge, Monghyr, dated the 2Uth 
April, 1925, contirming tnat of the Additions 
al Subordinate Judge, Monghyr, dated the 
22nd September, 1923. 

Messrs. S. N. Bose and Mihir Nath 
Mukharji, forthe Appellant, 

Messrs, S, M. Mullice and S, N, Dutt, for 
the Respondents, 
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JUDGMENT, 

Das, J.—In this suit the plaintiff who is 
tha appellantia this Courtsued to recover 
possession of curtain property from the 
defendants. The defendants held under a 
lease from 1312 to 1319. Since then they 
have held over, and the plaintiff saysthat he 
has determined the lease by a notice to quit 
dated the 7th June, 1921, It maybe men- 
tioned that the notice found to have been 
served on the defendants called upon. them 
to make over possession of thelease-huld pro- 
perty to the plaintiff on the 31st December, 
1931. The suit was resisted on various 
grouads; but thé Oourts below have enter- 
ed upon two of them; and, in view of their 
decision did not consider ib necessary to 
decide the other issues raised between the 
parties. lt appears that on the 14th 
February, 1922, the plaintiff gave a lease 
of the property which is the supject-matter 
of thissuitto Saradendu Bhusan Banarji, 
and the Courts below have dismissed the 
plaintiff's suit substantially on the ground 
that, having granted a lease to Saradendu 
onthe l4th February, 1922, the plaintiff 
had nota presentrigot to possession and 
was, therefore, incompetent to maintain a 
guit of thia nature, The Courts also went 
into the question of the validity of the 
notice to quil; but the lower Appellate 
Court, differng from the Court of firat 
instance, has come to the conclusion that 
there was no “fatal defect" in the notice. 

I will first consider the question whether 
the plaintiff is entitled to maintain the suit, 
Iam of opinion that he isso entitled. It 
seems not to hava been appreciated in the 
Courts below that Saradendu was not 
bound to bring a suit on the footing of his 
lease, but was entitled to call upon the 
present plaintiff to put him in possession of 
the property, Ags between the plaint- 
if and the defendants the plaintiff is 
clearly entitled tobe put in posseasion of 
the land, I take the following passages 
from the judgment of Mookerjee, J., in Kaj 
Kumar Mandal v. Ali Mia (1): 

"In the case of Dissesurt Dabeeav. Baroda 
Kanta Roy Chowdhury (2) Sir Richard 
Garth, O. J., stated that it isopen toa landa 
lord, where his title is in jeopardy 
from the aggression of a neighbouring 
aemindar, and where his title may be 
damaged by a denial of his righis'over the 

(1) 70 Ind, Was, 793; 870. L. J. 04; A, I. R, 1923 


Gal, 192, 
(2) 10 O. 1073; 9 Ind, Jur, (x8) 226; 8 Ind, Deo, 
(s, &) 118, 
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land, to bring a suit for the purpose of 
having his rights declared as against such 
wrongdoer aud for th» purpose of being put 
into possession of the laud a3 against 
them," 

It is no doubt true that io the ease cited 
the plaintiffa obtained a declaration for 
being putin possession as against a trespass- 
er through a tenant; but, ia my opinion, the 
landlord is not bound to implead & tenant 
inasuitofthis nature. Theidentiecal point 
has been decided by the Madras High 
Court in Somai Ammal v. Vellayya 
Sethurangam (3). It was there held that a 
landlord, though he has given lease to a 
third peraon, is entitled for the purpose of 
putting his lessee ia possession to mains 
taia a suit to eject a trespasser, In my 
opinion this question must be decided in 
favour of the plaintiff, 

The next question is as to the validity 
and the suffisiency of the notice to quit. 
Section 100 of the Transfer of Property Act 
provides that “in the absence of a contract 
or local law or usage to the contrary, & 
lease of immoveable property for agricul- 
tural or manufacturing purposes shall be 
deemed to baa lease from year to year, 
terminable, on the part of either lessor or 
leasee, by six months’ notice expiring with 
the end of ayear of the tenancy,” It is con 
coded that this being an agricultural lease 
8.108 of the Transfer of Property Act haa 
But it was contended that 
though s. 106 does not applyin terms, the 
principle of the seotion applies; and that, 
therefore, the notice calling upon tha 
defendants to make over possession of the 
disputed property at the end of the English 
year and not at the end of a year 
of the tenancy is bad. Ia dealing 
witha point of this nature Sir Francia 
Macleanin Kishori Mohun Roy Chowdhry 
v. Nund Kumar Ghosal (4) said that 
“there being no authority to the contrary 
in this country we see no reason, nor has 
any reason been suggested, why the rule 
of English Law should not be applicable to 
such a tenancy as the present in thie 
country, and we think that six months’ 
notice, terminatingat the end of the year 
of the tenancy is the notice to which a 
tenant, under such a tenancy as thatin this 
ease isentitled, Though the case does not 
come within 9.106 of the Transfer of Pros 

(3) 26 Ind. Cas. 341; 218 E n 522; 1 L, W. 1047; 


) 
1915) M, W, N, 12; 29 M. L. J. 233, 
Caa 0, 120; 12 1nd, Doo, (s 8.) 1148 
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perty Act, our view is consistent with the 
prineiple of that section in regard to 
tenancies in which &,yearly rentis reserv- 
ed". This case has been followed in the 
Calcutta High Court. Speaking for myself 
Ihave very great objection to anything 
being put as high ts an unvarying and 
inflexible rule of law which has not the 
sanction of the Legislature behind it. 
Dealing with the cases upon which reliance 
is placed by Mr. S. M. Mallick in this Court 
Sir Lawrence Jenkins in Partap Narain v. 
Maigh Lal Singh (5) made the following ob- 
servations: ‘The state of the authorities on 
the question of notice cannot be regarded as 
satisfactory; and, all that we are able to say 
sitting asa Division Bench is, that there 
must be a reasonable notice and that the 
notice need not necessarily determine the 
tenancy at the endofa year. But it will be 
for the final Court of fact, in each case, to 
determine what is reasonable notice having 
regard toall the circumstances, and whether 
it would not be reasonable in the circum- 
stances of the particular case for it to detere 
mine with the year." In my opinion Sir 
Lawrence Jenkins put the doctrine of 
notice in cases of this nature on its proper. 
footing and weshould follow that decision. 
In this cage the learned District Judge had 
before him the view of the Court of first 
instance that “the defendants should not 
have been ordered to quit at the end of the 
English year when the paddy crop might 
be standing and that it would be more 
equitable to ask them to leave at the end 
of the fasli year". He considered that 
matter and thought thatthere was no fatal 
defect in the notice. In my opinion the 
finding of the learned Distriet Judge on the 
question of notice is a finding of fact. 

I would, therefore, allow this appeal, set 
aside the judgmentand the decree passed 
by the Court below and remand the case to 
the lower Appellate Court with instruction 
that it should remit the case to the Court 
of first instance so that that Court may 
determine the issues which have not yet 
been determined. Costs 
result. 

Ross, d.--1 agree. 

B. K, P, Appeal allowed. 

(5) 2 Ind. Qaa, 656; 36 C. 027; 13 O, W, N. 949, 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DzosEE No. 1447 
or 1925. 

February 16, 1928. 

Present :—Justice Sir Arthur Herbert 
Cuming, KT., and Mr. Justice Mukerji. 
TATA IRON anb STEEL COMPANY, 
Lro., JOINT STOCK COMPANY, 
Manacine AezNTS Messes. KILBURN 
& Co.—DzrENDAN TE—ÁPPELLAN18 

versus i 
Sreemati RADHU MONI DASI AND OTBERS 
—PLAINTIFFS— RESPONDENTS. 

Bengal Patni Taluks Regulation (VIII of 1819), 8. 10 
—Girbidar, position of—Lease by patnidar—Lessee, 
whether entitled to eject girbidar. í 

The position ofa girbidar is the same as that of 
a mortgagee in possession under a usufructuary 
mortgage, and a patnidar is not entitled to disturb 


- his possession by granting a lease to other persons, 


[p. 645, col. 2.] 

Boistub Churn Bhudro v. Tara Chand Banerjee (1); 
followed. 

Appeal against a decree of the Sub- 
ordinate Judge, Asansol, dated the 4th of 
April, 1925, affirming that of the Additional 
Mn Asansol, dated the 13th of March, 

924, 

Mr. Amarendra Nath Bose (with bim 
Babu Ambica Pada Chowdhury), for the 
Appellants, 

Babu Jyotish Chandra Sarkar, for the. 
Respondents, 

JUDGMENT. 

Cuming, J.—In the suitout of which 
this appeal arises the plaintiffssought for 
a declaration of title to and for a perpetual 
injunction restraining the defendants from 
taking sand from the bed of the river’ 
Tumni. Their case briefly was that a cer- 
tain property was sold for: arrears of rent 
in 1886. One Fulkumari Debi who wasa 
dar-patnidar under patni deposited the. 
amount due and obtained possession of the 
patni as girbidar under s. 13 of Regulation, 
VIII of 1819, on the 29th September, 1286. 
The plaintiffs’ case. was that by various 
transfers and devolutions the garbi right 
and interest had passed into her and that 
she was in possession of the patni, The 
main contention of the defendants was that 
they had taken a lease of the under-ground 
coal and other minerals from the zemindar 
Maharaja of Burdwan, and also from the 
patnidars in 1918 ; and, therefore, they had 
a right to the sand. They denied the 
plaintiffs’ girbi or possession and alleged 
that the plaintiffs were not girbidars but 
were merely benamdars of the patnidars who. 
were their lessors, The trial Court found 
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that the plaintifis were in possession of the 
patni interest of the Mouza Joalbhanga as 
girbidars, that they were not benamdars and 
that the defendants had no right to the 
Sand as against the plaintiffs ; it, therefore, 
decreed the suit. The defendants appealed 
to the District Oourtand that Court dis- 
missed the appeal. The Court held that the 
plaintiffs were not benamdars and the de- 
fendants had noright tothe sand of the 
. river Tumni. 


The learned Advocate for the appellants 
has argued four points. First, it is argued 
that the Court below has erred inlaw as to 
the legal rights of the girbidars as contem- 
plated unders. 13 of Regulation VIII of 
1819. Secondly, it is said that on a proper 
and legal construction of the Indenture of 
1918 the Courts below ought to have held 
that the appellants are entitled to the sand 
in dispute. Thirdly, it is said that the 
Courts below have erred in law in think- 
ing that the plaintiffs are not bound by the 
terms of the said Indenture of 1918. Lastly, 
it is said that on the case made in the 
plaint and on the findings arrived at by 
the Courts below they ought to have held 
that the plaintiffs cannot maintain the 
present suit specially in the absence of the 
patnidars. This last ground, namely, the 
maintainability of thesuit in the absence 
of proper party was not pressed. The last 
three other grounds really, in effect, depend 
on the decision of the question as to what 
are the rights of a girbidar. A girbidar 
may be said to be creations of 3, 13 of 
Ragulation VIII of 1819 and the material 
portion of thatsectionis to be found in 
the fourth clause to that section where it 
begins with the words: "But shall be 
considered as a loan made to the proprietor 
of the tenure preserved from sale by such 
means, and the taluk so preserved shall be 
the security to the person or persons mak- 
ing the advance, who shall be considered 
to have a lien thereupon, in thesame manner 
as if the loan had been made upon mort- 
gage; and he or they shall be entitled, on 
applying for the same to obtain immediate 
possession of the tenure ofthe defaulter, in 
order to recover the amount so advanced 
from any profits belonging thereto.” I 
may say, 29 far as I can see, these are 
more or less the rights of an usufructuary 
mortgagee and this view is supported by 
the decision of this Court in the case of 
Boistub Churn Bhudro v. Tara Chand 
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Banerjee (|), where the learned Juigss rex 
marked that the position of girbidars wag 
substantially the same as that of a mort« 
gagee in possession under a usufructuary 
mortgage. Mr. Bose has referred us to 
threa other cases, Lala Bharub Chandra 
Karpur v. Lalit Mohun Singh (2), Ram 
Jiban Bhadra v. Taj-ud-din Kazi (3) and 
Jakhomull Mehera v, Saroda Prosad Dey (4). 
He admits that these last three decisions 
throw no light on the problem with which 
we are nowconcerned. As I have stated 
before it seems to be quite clear that the 
position of the girbidars is the same ag 
that ofan: usufructuary mortgagee in poss 
session; and that the patnidar is not entitl- 
ed to disturb his possession by granting 
a lease to other persons and lease so 
granted is not in any way binding on the 
girbidars. These contentions are, therefore, 
decided against the appellants. 

The last argument by Mr. Boseon behalf 
of the appellants is “what is the nature of 
sand.” Mr. Bose seems to contend that 
sand being a mineral patnidars had no 
right to the sand and the girbidars also had 
no right to the sand. Hs seems to con~ 
tend that the right to the sand belongs to 
the zemindar who has joined in granting 
him a lease. The zemindar, apparently, waa 
one of the grantors of the lease to the de- 
fendants. The original lease by which the 
patni was created has not been produced 
and in its absencejit is impossible to say 
what right the zemindar reserved for him- 
self and what rights he demised to the 
patnidars. In the absence of this lease it 
is impossible to decide this point. Mr. 
Bose further argues that under O. XLI, . 
r. 7, Oivil Procedure Code, he should be 
&llowei to put in some additional evidence, 
The additional evidence in question is a 
judgment ofa certain suit and itis dated 
the 13th May, 1927. Thisisa suit apparent- 
ly brought by the patnidars for a declara- 
tion that the money due for arrears of rent 
has been paid and for recovery of posses- 
sion, No copy of this judgment has been 
served on the respondents and we are not 
prepared at this atagetoallow that evidence 


_to be placed before us. 


The result, therefore, is that this appeal 
fails andis dismissed with costs, 

Mukerji, J.—I agree. 

A. N. A. > Appeal dismissed. 

(1) 11 W. R. 357, 

(3) 12 O. 185; 6 Ind. Dec. (x. s.) 126. 

(3) 9 Ind. Cas. 489; 15 C. W. N. 401. 

(4) 7 C. L, J. 604. . 
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RANGOON HIGH COURT. 
First Civin Appaat No. 109 of 1926, 
April 8, 1927. ` 
Present:—Justice Bir Benjamin Herbert 
Heald, Kr., and Mr. Justice Ounliffe, 
MAUNG KYAW PE AND oTHERrs— 
PLAINTIFFS—A PPELLANTS 
3 versus 

MAUNG KYI—DzrgNDANT—RESPONDENT. 

Benami transactions—Presumption of benami whe- 
ther exista in Burma. 

Among Burmans the practice of benami is not 
indigenous and is comparatively uncommon. Even in 
cases where the money with which the property was 
bought was provided by the person who claims the 
beneficial ownership, the presumption that the pur- 
chase taken in the name of the ostensible owner of 
the legal title, was a benami transaction is weaker 
in Burma than in other parts of India, and in 
particular cases the presumpticn may be too 
weak to displace the presumption of advancement 
which would arise in the absence of a presump- 
tion that the transaction was benami. [p. 649, col. 


[Case-law discussed. | 

First appeal against a judgment of 
the District Court, Insein, in Civil Regular 
No. 7 of 1925. 

Mr. Ormiston, for the Appellants. 

Mr. Keith, for the Respondent, 

JUDGMENT. 

Heald, J.—The respondent Maung 
Kyi sued his son the appellant Kyaw Pe 
for a declaration that he is owner of a 
piece of land which Kyaw Pe has sold or 
purported to sell to the appellants Maung 
Kyaw and Ma Hla Gyi, who are husband 
and wife, the latter being the sister of 
Kyaw Pe's mother Ma Tok. 

Ma Tok was Maung Kyi's first wife and 
she died about 1901. By her Maung Kyi 
had two children, namely, Kyaw Peand a 
daughter Ma Thein Nyun. After Ma Tok's 
death Maung Kyi and the two children 
lived forsome years with Ma Tok’s mother 
Ma Hman who wasalady of some wealth 
and position. While he was living with 
Mo Hman hetook a mortgage of the land 
insuitin the names of himself and his 
two small children. That was in 1905. 
Subsequently he married a second wife, 
Ma Ngwe,and went to live with her in 
Rangoon, the children staying on with Ma 
Hman at Kemmendine. 
Ma Ngwe did not last long and ended, 
according to Maung Kyi, in a divorce. 
Maung Kyi then married a third wife Ma 
Hnin Yi, and apparently went to live at 
Wataya. Soon afterhis marriage with Ma 
Hnin Yi he took from Ma Thin and Maung 
Sein, who were husband and wife and who 
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were the mortgagors of the land in suit, 
two conveyances ofthat land, one being a 
transfer of the wife's interest in the land 
and the other a transfer of the husband's 
interest. Both these conveyances which 
were madein 1910 and 1911 respectively 
were taken, like the mortgage. which pres 
ceded them, in the names of Maung Kyi 
and his two children, and the only cash 
consideration which purported to be given 
for them wasasumof Rs, 350 said to be 
paid tothe husband Maung Sein for such 
interest es he might have in theland, The 
conveyances wereregistered and under tha 
Registration Rules would in the ordinary 
coursa of official business be reported by 
the Registration Officer to the Revenue 
Officer witha view to mutation of names 
in therevenue registers in accordance with 
the terms of the conveyances, and under 
the Revenue Rules mutation would be 
effected by the Revenue Officer on the 
Registration Offieer's report. Mutation was 
effected and from 1910-11 to 1913-14 the 
land stood in the official. registers in the 
names of Maung Kyi, Kyaw Pe and Ma 
Thein Nyun. In 1913-14 Maung Kyi's 
name disappeared from the register, and 
until 1916-17 the land stood in the names 
of the two children. In 1917-18 Ma Thein 
Nyun died and tbereafter until 1923-24 the 
land stood in Kvaw  Pe's sole name. In 
1923-24 Maung Kyi's name was added along 
with Kyaw Pe's but Kyaw Pe objected to 
the mutation with the result that his name 
was restored by order of the Deputy Com- 
missioner whofound that the mutation waa 
made without Kyaw Pe's knowledge and 
consent and was unauthorised. 

Maung Kyi's case was that he was sole 
owner of the land from the time when it 
was bought, that he took the conveyances 
in the names of himself and his children 
for the purposes of excluding his new wife 
Ma Hnin Yi from any interest in the land so 
that the two children might inherit it on his 
death, and that his name was omitted from 
the registers in 1913-14 without his know- 
ledge or consent and by a mistake on the 
partof the Revenue Surveyor. He ad- 
mitted that he knew thatthe land had been 
standing in Kyaw Pe's since 1917 and that 
he took nosteps to have mutation of names 
effected until 1923. 

The defence was, of course, that Maung 
Kyi put thé land into the names of the two 
children in satisfaction of their claim. to 
partition of inheritance, which arose by 
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eason of hi& re-marriages, and that the 
land aetually belonged to the children, Mı 
. Thoin Nyun's interest in it passing to her 

brother Kyaw Pe by inheritance on her death, 

The trial Court found that Kyaw Pe 
failed to prove that the namesof the children 
were inserted in tha conveyances as the 
result of an intention on Maung Kyi's 
part that the children should be owners of 
the land, and held shat the land belonged 
to Maung Kyi. 

Kyaw Pe and the other two appellants, 
in whose favour he has recently executed 
@ conveyance of the land, allege in appeal 
that it was proved that theland was bought 
by Maung Kyi for the children and that 
Kyaw Pe was owner of it. 

The appeal has been argued mainly on 
the question whether or not certain rul- 
ings, which say in effect that in India no 
presumption of advancement arises in the 
case of apurchaseofland in the name of 
achild, are applicable to 
existing in Burma. Those rulings proceed 
on the ground that benami transactions in 
the nameof children are so common in 
India that it would be unsafe to presume 
advancement from the mere fact that pro- 
perty was put into the name of a child. It 
is argued on the basis of two recent judg- 
ments of this Court that benami transac- 
tions. are not common in Burma, and that, 
therefore, in this country a presumption of 
advancement may be made. 

In the vase of Gopeekrist Gosain v. Gunga- 
persaud Gosain (1) which was decided by 
their Lordships of the Privy Council in 
1854, and in which a Hindu father had 
taken à conveyance of certain properties 
which were bought by himself with his 
own money, in the name of his son, their 
Lordships observed that benami purchases 
in the names of children, without any in- 
tention of advancement, are frequent in 
India They said “It is very much the habit 
in India tomake purchases in the names of 
others, and, from whatever cause or causes 
the practice may have arisen, it has existed 
for a series of years, and these transac- 
tions are known as ‘benami transactions.’ 
They are noticed, at least, as early as the year 
1778." 

In 1869 in the case of Moulvie Sayyud 
Uzhur Ali v. Beebee Ultaf Fatima (2) where 


(1) 6 M. I A. 53; 4 W. R. P. 0.46; ? Sar. P. O. J. 
493, 2 Suth. P. C. J, 13; 19 E. R. 90. 

(2) 13 M. L A. 233; 13 W. R. P. O. 1; 4 B. L. R. P. O. 
1; 2 Sar, P. O. J. 522; 90 E. R, 538. 
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the parlies were Muhammadans and the de! 
fendaut allegad that the property was pur- 


chased hy him from his own fanda benami 


in the names of his wife and son, their 
Lordships said "It is not a novel thing in 
India that that state of. things should exist, 
It has been repzatedlyebrought before this 
Committee; and the law relating to it wag 
reviewed in the case of Gopeekrist Gosain v, 
Gungaperaaud Gosain (1) Of course we 
cannot apply to the decision of this case, 
which is one between -Muhammadans, any 
of the reasons which in the judgment dee 
livered at this Board in that case are drawn 
exclusively from Hindu Law, It is, however, 
perfectly clear that in so far as the practice 
ofholding lands and buying landsin the 
name of another exists, that practice exists 
in India as much among Muhammadans 
as among Hindus, and the judgment in 
Gopeekrist Gosain v. Gungapersaud Gosain 
(1) and the cases therein referred to are, at 
all events, authority for the proposition 
that the criterion of these cases in Indig 
is to consider from what source the pure 
chase-money comes; that the presumption 
is that purchase made with the money of 
A,inthe name of B,is for the benefit of 
A; and that, from the purchase by a 
father, whether Muhammadan or Hindu, 
in the nameof his son, you are not at 
liberty to draw the presumption which the 
English Law would draw, of an advancement 
iu favour of that son.” 


In 1910 a Bench of the Ohief Oourt of 
Lower Burma in the case of Meeyappa Chetty 
v. Maung Ba Bu(3) in which property had 
been purchased by a Burmese father with 
his own money and the conveyance had 
been taken in the name of the son, who was 
about fiveyears of age, referred to the 
long line of decisions as to the presump- 
tion to be made in India when a person 
purchases property and takesa conveyance 
inthe name ofa relation, and said “Às far 
back as 1854 it was decided by the Privy 
Council that the presumption made in 
English Law that the purchase in such a 
case was for the benefit and advancement 
of the person to whom the conveyance ig 
made does not apply in India, and that the 
presumption in Indiais that the purchase 
is benami, and that the burden lies on the 
person to whom the conveyance has been 
made of proving that he is entitled to, and 
beneficially interested in, the property,” 


(3) 8 Ind, Cas, 450; 3 Bur L. T. 62, 


048 
Applying that rule the Bench diemissed the 
Bon's claim tothe property. 

That decision was mentioned in this 
Court in 1924 in the. case of Lecun v. Lecun 
(4) which was a case arising between 
Anglo-Indians, born and domiciled in 
Burma, and in which the husband had con- 
veyed certain property to the wife, The 
learned Judges said; "There is little doubt 
as to the law in respect of resulting trusts 
and the presumption of advancement in 
India, Asregards Hindus, the law has 
been laid downin the case of Gopeekrist 
Gosain v. Gungapersaud Gosain (1) and in 
respect of Muhammadans in the case of 
Moulvie Sayyud Uzhur Aliv. Beebee Ultaf 
‘Fatima (2). The same rules have been held to 
apply in thecase of Burmansin Meeyappa 
Chetty v. Maung Be Bu (8). 

“As regards this last case we. desire to 
express no opinion atpresent. It may be 
mecessary to give this question of law fur- 
ther consideration in the case of Burman 
Buddhists; but the:two former cases are 
decisions by their Lordshipsof the Privy 
Council. In the case of Europeans who had 
been born and had a permanent residence 
in India, the law has also been laid down 
by their Lordships of the Privy Council 
in Kerwick v. Kerwick (5). Lord Atkinson 
in delivering the judgment of their Lord- 
ships said: “The general rule and principle 
of the Indian Law as tojresulting trusts 
differs but little, if at all, from the general 
rule of English Law upon the same subject 
butin their Lordships’ view it has been 
established by the decisions in the case of 
Gopeekrist Gosain v. Gungapersaud Gosain 
(1) and Moulvie Sayyud Uzhur Ali v. Beebee 
Ultaf Fatima (2) that owing to the wide- 
spread and persistent practice which pre- 
vails amongs the natives'of India, whether 
Mahammadans or Hindus, for owners of prc- 
perty to make grants and transfers of it 
benami forno obvious reason or apparent 
purpose, without the slightest intention of 
vesting in the donee any beneficial interest 
in the property granted or transferred, as 
well as the usages which these natives have 
. adopted and which have been protected by 


Statute, no exception has ever been engrait- 


ed on :the general Law of India negativing 


ki 
4) 82 Ind. Cas. 686; 2 Rang. 253; 3 Bur. L. J. £5: 
3 0A Rane. 283. £5; A. 
5) 57 Ind. Oas. 834; (1920) M. W. N. 738; 29 
JG 98 M. L. T.191, 47 LA 275: 32 OL, 5.490; 
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the presumption of the resulting trust in 
favour of the person providing the pur- 
chaseemoney,such as has, by the Courts of 
Chancery in the exercise of their equitable 
jurisdiction, been engrafted on the corresy 
ponding law in England in those cases where 


-husband or father pays the money and the 


purchase istaken inthe name of a wife 
or child. In such a case there is under 
the general law in India, no presumption 
ofan intended advancement as there is in 
England, The question which of the two 
principles of law is to be applied to a transao- 
tion such as the present which takes place 
between two persons, born in India of 
British parents, and who have resided 
practically all their lives in Indiais of 
generalimportance. It wasfurther stated: 
‘It is a mistake to suppose that according 
to the cases already cited in determining 
which rule oflawis in any given caseto 
apply in India entirely depended on race, 
place of birth, domicile or residence. These 


were not to be treated as constituting per se 


as decisive. What were treated as infinitely 
more important were the widespread and 
persistent usages and practices of the 
native inhabitants." The learned Judges 
wentonto say: “No evidence has been 
given, and we are not prepared to hold that 
there isany widespread and persistent 
usage and practice amongst Anglo-Indians 
in Burmaof transferring lands benami in 
the way there is amongst Hindus and 
Muhammadans. Some ‘of them may at 
times resort to such a practice with a 
fraudulent attempt to save property from 
the hands of creditors but we have no 
ground for holding that thereis any such 
common practice prevailing a8 a common 
rule for all general purposes. The rule, 
therefere, which, in our opinion, is to be 
applied in the present case, is that the 
presumption of advancement arises in this 
suit.” 

Early in 1926 in the case of Ma On Me v. 
Ma Nyein Kin (First Civil Appeal No. 36 of 
1925) a Bench of this Court in dealing with 
a case in which the parties were Burmans 
and where it was alleged that a transaction 
was benami said: “The burden of proving 
that the transaction was not whet it 
purported to be lies on the person alleg- 
ing it. The prevalence of benom? transac- 
tions, if they do prevail in Burma to the 
same extent as in India, does not relieve the 
person who challenges the plain effect ofa 
transaction, from establishing his allegation 
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by satisfactory proof.” It may be noted 
that the same view as to the burden of proof 
has since been taken by their Lordships of 
. the Privy Oouncil in the case of Maung Po 
Kin v. Maung Po Sein (6). 
In a later case in the same year (1926), 
namely, the case of Ma Gyi v. Ma Me (7), 
another Bench of this Court considered the 
prevalence of benam? transactions in Burma 
independently, and said; “It has been urged 
that in cases such as this there is a pre- 
‘sumption that the gift was benami and 
numerous authorities have been cited on 
this subject and also on the subject of 
advancement. The question of advancement 
does not arise, and the decisions as to 
benami transaction give us comparatively 
little help because all relate to transactions 
between Hindusand Muhammadans. Among 
Burmans the practice of benami is not 
indigenous, and though it has to some 
considerable extent taken root it is yet not 
so common as among natives of India 
proper. The device is very seldom employed 
except as a means of defeating or delaying 
the immediately impending claim of some 
creditor or other person. In view of these 
considerations we think that thereis no 
presumption that the gift now in question 
was benami. We think, moreover, that 
more proof of its benami nature is required 
than would be necessary were the parties 
concerned Hindus or Muhammadans.” 
With the statement that the practice of 
benamz is not indigenous and is compara- 
. tively uncommon among Burmans [entirely 
agree. To the best of my knowledge and 
belief resort is had to benami transactions 
among Burmans in two classes of cases only 
(1) where there is an imminent risk of the 
attachment and sale of the property at the 
instance of a creditor or creditors, and (2) 
where Subordinate Government servants 
who are prohibited or think that they are 
prohibited by the rules of their service from 
holding lands within the territorial limits 
of their jurisdiction put the lands into the 
names of their relatives in order to hide 
from Government the fact that they are 
acquiring property. The cases of Maung Tin 
v. Ma Mai Myint (8) and Ma Le v. Po Taik 
(9) are instances of the first class of cases 
(6) 96 Ind. Cas. 142; 4 R. 518; A. I. R. 1926 P. O. 77; 
24 A.L. J. 758; 3 O. W. N. 845; 31 O. W. N. 252; 38 M. 
L. T. 70 (P. C. 
Nd 100 Ind. Cas. 250; 4 R. 522; A.J. R.1927 Rang. 


(8\ 65 Ind Cas. 459; 11 L, B. R. 83. 
(9) 3 L. B. R. 245. 
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and the transaction set up in the case of 
Maung Po Kin v. Maung Po Sein (0) 
belonged to the second class. So far as I 
am aware benami transdctions are never 
madeamong Burmans except for purposes 
of fraud, and I have no doubt at all that 
they are much less commen in this country 
than they are in India proper, where they 
are supposed to be customary for other 
reasons, 

If the practice of benami is not common 

in Burma it wouldseem to follow from the 
judgments of their Lordships of the Privy 
Council which have been cited above, that 
even in enges where the money with which 
the property was bought was provided by 
the person who claims the beneficial owner- 
ship, the presumption that the purchase 
taken inthe name of the ostensible owner 
of the legal title, was a benami transaction 
is weaker in Burma than in other parta of 
India and that in Burma it may in particular 
cases be too weak to displace the pre- 
sumption of advancement which would arise 
in the absence of a presumption that the 
transaction was benamt. 
' [His Lordship then dealt with the evidence 
and reversed the judgment of the lower 
Court.] 

Cunliffe, J.—I concur. 


A. N. A. Suit dismissed, 


BOMBAY HIGH COURT. 
ORIGINAL OIvIL, 
December 21, 1927. 
Present:—Mr. Justice Blackwell. 
In re E. D. SASSOON UNITED MILLS, 
LIMITED. 

Companies Act (VII of 1918), ss. 54, 81 (8)— 
Re-organisation of share capital—Scheme for total 
abolition of existing shares and creation of fresh 
shares, legality of—Alteration of special privileges of 
ordinary share-holders—Confirmatory special resolu- 
tion, necessity of—Declaration of Chairman, conclu- 
sive nature of. 

The words ‘by the division of its shares into 
shares of different classes’ in s. 54 of the Com- 
panies Act assume the division of one class of shares 
into shares of different classes. The section hus no 
application whatever to a scheme which is not 
really a scheme for dividing shares into different 
classes, but a scheme for the total abolition of the 
existing classes and the creation of fresh classes of 
shares. [p. 653, col. 2.] 

The exclusion of preference share-holders from 
participating in winding-up in surplus assets im- 
pliedly confers upon the ordinary share-holders the 
Bpecial privilege o£ taking the whole of those surplus 
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figsats, and before suol a special privilege can be 
jnterfered with by a scheme under s. 54 of the Compan- 
les Act, it is necessary that any extraordinary resolution 

assed ata separate meeting of the ordinary share- 
holders should be confirmed as a special resolution 
as required by the proviso to s. 54 (1) ofthe Act. [p. 
635, col. L] 2 

Under s. 81 (3) of the Companies Act a declaration 
of the Chairman of a mesting on the show of hands 
that a resolution was carried is conclusive evidence 
of that fact where no poll was demanded. [p. 655, cal. 


8, 

"Mr. B. J. Desai (with him Mr. Kanga, 
Advocate-General), for the  Petilioning 
Company. 

Mr, B. J. Desai, for F. E. Dinshaw. 

Mr. Munshi (with him Mr, Lalkaka), for 
Amoolek Motishaw. 

Sir Thomas Strangman, for Sir Fazalbhoy 
Ourrimbhoy. 

Mr. Mulla (with him Mr. Taraporewala), 
for S. R. Bomanji. 


JUDGMENT.—This is a petition to 
sanction a reduction and re-organisation 
ofthe capital of a Company. The petition 
is opposed by certain share-holders of 
the Company. 

The capital of the Oompany as fixed 
by its Memorandum of Association is 
rupees ten crores divided into twenty lacs 
preference shares of Rs, 10 each and eighty 
lacs ordinary shares of Rs, 10 each, and 
the issued and subscribed capital of the 
Company is twenty lacs cumulative pre- 
ference shares of Rs. 10 each and forty 
lacs ordinary shares of Rs. 10 each. The 
whole of the issued and subscribed capital 
has been taken up and fully paid. 

Article 52 of the Articles of Association 
of the Company provides that the Com- 
pany may from time to time by special 
resolution reduce its capital as therein 
indicated. Article 55 of the Articles of 
Association of the Oompany is in the 
following terms:— 

"Whenever the capital, by reason of 
the issue of preference shares or other- 
wise, is divided into different classes of 
shares, all or any of the rights and privi- 
leges attached toeach class may be modified, 
commuted, affected, abrogated, or dealt with 
by agreement between the Company and 
any person purporting to contract on behalf 
of that class, provided such agreement 
is ratified in writing by the holders of 
at least three-fourths in nominal value 
of the issued shares of the class, or is 
confirmed by and extraordinary resolution 
passed at a separate general meeting of 
the holders of shares ° of that class and 
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all the provisions hereinafter contained 
as to general meetings, shall, mutatig 
mutandis, apply to every such meeting, 
but so that the quorum thereof shall be 
members holding or representing by proxy 
one-fifth of the nominal amount of the 
issued shares of the class. This clausa 
is not to derogate from any power the 
Company would have had if this clause 
were omitted.” 

Olause 5 of the Memorandum of Associa- 
tion of the Company, to which it is import» 
ant to draw attention, is in the following 
terms :— 

“The capital of ‘the Company is 
Rs. 10,00,00,000 divided into 20,00,000 
preference shares of Rs. 10 each and 
80,00,000 ordinary shares of Rs. 10 each, 
and such preference shares shall confer the 
right to a fixed cumulative preferential 
dividend at the rate of 74 per cent. per an- 
num on the capital for the time being paid 
up thereon and the right in a winding-up 
to payment of capital and arreara of divide 
end, whether declared. or undeclared, up to 
the commencement of the winding-up in 
priority to the ordinary shares, but shall not 
confer any further right to participate in 
profitsor assets. And upon any increase of 
capital the Company is to be at liberty 
to issue any new shares with any pre» : 
ferential, deferred, qualified or special 
tights, privileges or conditions attached 
thereto. Tha rights for the time being 
attached to the preference shares in the 
initial capital orto any shares having pre- 
ferential, deferred, qualified or special rights, 
privileges or conditions attached thereto, 
may be altered, or dealt with in accordance 
with cl, 55 of the accompanying Articles 
of Association but not so as to prejudice the 
preferential rights hereby attached to the 
preference shares in the initial capital.” 

Paragraph 10 of the petition stated that 
with a view to giving effect to the proposed 
reduction and re-organisation of capital, 
a provisional agreement dated January 6, 
1927, was entered into between the Company 
of the one part and the Bombay Trust Cor- 
poration, Ltd., on behalf of the holders of 
the preference shares of the Company, of 
the other part, and that a similar provi- 
sional agreement of the same date was also 
entered into between the Company of the 
one part and Mr. F. E. Dinsbaw on behalf 
of the holders of the ordinary shares of the 
Company of the other part.. These agree- 
ments were put in before me as Exs. 2 
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and 8, the Memorandum and Articles of 
Association of the Oompany being put in aa 


x. 1, 

The petition further stated that at a meet- 
ing of the preference share-holders of the 
Company held on January 17, 1927, the fol- 
lowing resolution was carried unanimously 
namely, that the agreement dated January, 
6, 1427, and made between the Company of 
the one part, and the Bombay Trust Corpo- 
ration Limited on behalf of the preference 
share-holders of the Company of the other 
part be ratified and confirmed. The peti- 
tion further stated that the share-holders 
present at the said meeting formed the 
majority in number of the preference 
shareholders and held 19,99,400 preference 
shares of the Company out of the 2,00,000 
preference shares issued by the Company, 
and that at a further meeting of the holders 
of preference shares of the Company held 
on February 1, 1927, the above resolution 
was confirmed unanimously, the same 
share-holders being present as at the first 
meeting. an e 

The petition also stated that at a meeting 
ofthe holders of the ordinary shares of the 
Company held on January 17, 1927, the 
following resolution was put to the vote, 
namely, that the agreement dated January 
6, 1927, and made between the Company of 
the one part and Mr. F. E. Dinshaw on be- 
half of thel ordinary share-holders of the 
Company of the other part be ratified and 
confirmed. On a show of hands sixty-four 
share-holdere voted for the resolution and 
fifty voted against the same. A poll was 
duly demanded and taken and as the result 
of the poll, the resolution was carried, 
147,093 votes being recorded for the resolu- 
tion and 4,300 votes against the resolution. 

The petition further stated that by special 
resolutions of the Company duly passed 
and confirmed in accordance with the pro- 
visions of the Indian Companies Act, 1913, 
at extraordinary general meetings of the 
Oompany held respectively on January 17, 
1927,and February 2, 1927, it was resolved 
as follows :— 

“1 (a) That the capitalof the Company be 
reduced from Rs.10,00,00,000 to Rs. 2,50,00,000 
by cancelling Rs. 40,00,000 of the existing 
ordinary shares which have not been issued 
and by cancelling paid-up capital which 
has been lost or is unrepresented by avail- 
able assets to the extent of Rs. 3,50,00,000. 

(b) That such reduced capital of 
Rs. 2,50,00,000 be divided into Rs. 20,00,000 
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ordinary shares of Es, 10 eaeh and $0,C0,000 
deferred shares of He, 1 each. 

(a) That the existing 20,00,000 preference 
shares of Rs, 10 each be converted into 
20,00,000 ordinary shares of Rs. 10 each. 

(d) That the existing 40,00,000 ordi. 
nary shares of Rs, 10 each be converted into 
40,00,000 deferred sharestf Re. 1 each, 

2. Thatallarrears of dividend on tha 
existing preference shares be extinguished 
and that 10,00,000 fully paid deferred shares 
of Re. 1 each be allotted to the holders of 
ihe existing preference shares reteably in 
proportion to the number held, 

3, The rights and privileges of the or- 
dinary and deferred shares respectively 
shall be as follows :— 

(a) The profits of the Company made 
during the financial year or other period 
comprised in the accounts submitted to the 
ordinary general meeting which it shall ba 
determined to distribute in dividend with 
any profits carried forward from past years 
shall be applicable in order of priority in 
the manner following ;— f 

Firstly to the payment of a dividend at 
the rate of 64 per cent. per annum on tha 
capital paid up on the ordinary shares to 
the close of such period, 

Secondly to the payment of a dividend for 
such period at the like rate on the capital 
paid up on the deferred share. 

Thirdly the residue shall be applicable as 
to one-half to the payment of a further divide 
endon the ordinary shares and as to the 
other half to the payment of a further 
dividend on the deferred shares. 

(b) Ia case of a winding-up of the Comp- 
any the assets available for distribution 
among the members shall be applied first, 
in paying off the capital paid up on the 
ordinary shares, secondly in paying off the 
capital up on the'deferred shares and third- 
ly the balance (if any) shall be divided as 
to one-half among the holders of the ordi- 
nary sharesrateably in proportion to the 
number held and as to the other half among 
the holders of the deferred shares reteably in 
proportion to the number held. 

(c) Onashow of hands every member 
hojding deferred share or shares only pre. 
sent in person shall have one vote, and 
every member holding ordinary share or 
shares present in person shall have ten 
votes. Upon a poll every member pre- 
sent in person or by proxy shallhave one 
vote for every deferred share and ten votes 
for every ordinary share, held by him. 
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4, That the Company's Memorandum and 
Articles of Association be altered in accord- 
-ance with the above resolutions." 
According to the petition, at the meet- 
jog of January 17, 1927, fifty-nine share- 
- holders voted forthe resolution and thirteen 
“against, At the, meeting of February 2, 
1927, sixty-seven share-holders voted for 
‘the resolution and forty-two against, and 
on a poll being demanded and taken 
16,38,047 votes were recorded for the reso- 
-Jution and 3,38,745 votes against the same. 
: The petition further stated that before the 
passing of these special resolutions, the 
‘paid-up capital of the Company to the ex- 
“tent of rupees three crores and fifty lacs 
and upwards had been lost or was un- 
‘represented by available assets, and that 
‘the reduction of the capital did not in- 
‘volve either any diminution of any liabil- 
-ity in respect of unpaid capital or pay- 
ment to any share-holders of any paid-up 
: capital. 
Several objections were taken to the 
Scheme and to its approval by the Court. 
- I will deal with each of the main objections 
in turn. In the frst place, it was contend- 
~ed that the scheme cannot be proceeded 
with under Art. 55 of the Articles of 
Association of the Company, inasmuch as 
:el 5 of the Memorandum of Association 
expressly provides that any alteration is 
'mot to prejudice the preferential rights 
hereby attached to the preference shares 
in the initial capital. In my opinion, this is 
clearly a valid objection. The rights attach- 
ed to the preference shares by cl.5 ofthe 
Memorandum of Association became rights 
-unalterably attached unless and until these 
rights are modified in accordance with 
the provisions for modification of the 


' Memorandum of Association provided for 


‘by any of the applicable sections of the 
-Indian Companies Act itself, and not other- 
wise. If, therefore, and in so far as, any 
attempt has been made toalter those rights 
‘by virtue of the machinery of Art. 55, 
in my opinion, such attempt is ultra vires 
of the powers of the Company. If that be 
the true view to be taken in this case, 
the re-organisation involved in this scheme 
could, in my judgment, only be effected 
either under 8. 54 of the Act, if that is 
applicable at all, or under s. 153 of the 
Act. 

In the course of his argument Mr. Desai 
Btated that this scheme was put forward 
not under or by -virtue of the provisions 
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of Art. 55-of the Articles of Association, 
but under the provisions of s. 54 of the 
Act. An argument was, however, adduced 
to-me upon the position which has arisen 
in this case supposing that the scheme 
ean be proceeded with under Art. 55. 


-I, therefore, propose very shortly to deal 


with the argument. 
It was said that, having regard to the 


‘terms of Art. 55, the agreement, which 


has been purported to ‘be contracted 


"between the Company and any person con- 


tracting on behalf of a class, must be cone 
firmed by an extraordinary resolution passed 
ata separategeneral meeting of the holders 
of the sharesofthat class, but the quorum 
must be the quorum ofmembers holding or 
representing by proxy one-fifthof thenominal 
amount of the issued shares of the class. 
Now in the case of the separate meeting 


-of the ordinary share-holders, referred to 


in the petition, held on January 17, 1927, 
it is important to bear certain points in 
mind in connection with this argument. 
The nominal amount of the issued shares 
One-fifth of 
that would be eight lacs. The persons 
who were actually present at that meeting 
as appears from the affidavit of Mr. C. J. 
Barrow,—the Secretary of the Company,— 
(Ex. 7), was 2,054,631 shares. If those 


‘figures are taken as being the number of 


persons actually present, thenit is true that 
there was a quorum, but there was then 
no three quarters majority as required 
by the Article. If, on the other hand, 
you take the number who actually voted, 
as being the number present, namely, 
1,57,0U0 odd, though Ido not think that 
this is permissible, then there was no 
quorum as required by the Article. In my 
opinion, therefore, the resolution purport- 
ing to have been passed at this meeting 
of the ordinary share-holders on January 
17,1927, was not properly passed and is 
accordingly invalid. 

The next point arising for consideration 
is whether the scheme falls within s. 54 
of the Act. The first part of that section 
is in these terms:— 

“54 (1) A Company limited by shares 
may, by special resolution confirmed by 
an order of the Court, modify the conditions 
contained in its memorandum so as to re- 
organize ils share capital, whether by the 
consolidation of shares of different classes 
or by the division of its shares into shares 
of different classes,” 
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It was contended by those opposing the 
confirmation of this scheme that the scheme 
does not fall within that section because 
there is under it no consolidation of shares 
into different classes and no division of 
shares into shares of different classes In 
connection with this argument, the case 
-of In re Palace Hotel Ltd. (t) was cited 
to me. In the course of his judg- 
ment io that case Swinfen Eady, J., said 
with reference to the English section, 
namely, s. 45, which corresponds with s. 54 
of the Indian Act, as follows (page 
444*):— 

“It applies to two modes of re-organizing 
share capital, namely, (a) the consolidation 
of shares of different classes into shares of 
one class and (b) the division of shares 
of one class into shares of different 
classes,” l 


Reference was also made to the case 


of In re  Nordberg Limited (2) where 
Neville, J., referring to the distinction exist- 
ing between the ambit of s. 170 ofthe 
English Act (which corresponds with s, 153 
of the Indian Act) and s, 45 of the Eaglish 


Act (which corresponds —as I have pointed . 


out before—with 8.54 of the Indian Act), 
Baid in reference to the arrangement pro- 
posed to be sanctioned in the case which 
he was considering (page 441[);— 


“Ifs. 120 includes euch an arrangement ` 


it must include all alterations of the 
memorandum with regard to capital which 


do not come unders. 45, that is to say, 


which do not involve consolidation of shares 
òf different classes or the division of shares 
into sharesof different classes." 

The contention of the opponents to the 
present scheme is that this scheme is not 
& scheme for the division of the shares of 
the Oompany into different classes, They 
point out that the shares are already divided 
into different classes and that what this 
Scheme involves is the total abolitions of 
the existing classes into which the share 
capital of the Company has been divid- 
ed and the creation of other classes out 
of ihe re-organized capital, if that is 
sanctioned, Mr. Desai, on the other 
hand, argued that this was a ' completely 
erroneous interpretation sought to be 
placed upon the section. He said the 

(1) (1912) 2 Oh 438; 8! L.J. Ch. 695; 107 L. T. 521; 
19 Manson 295; 56 S. J. 649, . 

_(2) (1915) 2 Ch. 439; 84 L. J. Oh. 830; 59 8. J. 717. 
“Page of (1912) 2 Ob.—[Ed ] 
{Page o£ (1915) 2 Ch,--[Ed,] 
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words ofwne section are “by the division 
of its shares into shares of different 
classes.”  Heecontended that the Company's 
Shares are the existing pfeference shares 
and the existing ordinary shares, and he 
said thatthe present proposal is merelya 
proposal to divide up the «Company's exist- 
ing shares into a division of ordinary 
sharesand deferred shares. Accordingly, 
he contended that the scheme fell within 
the ambit of the section. Iam unable to 
accept Mr.  Desais argument. In my 
judgment, the wordsin the section "by the 
division of its shares into shares of differ- 
ent classes” assume the division of one 
class into shares of different classes. In 
order to giveeffect to Mr. Desai's conten- 
tion, it seems to me that there would first 
have to bea consolidation of the shares 
already dividedinto a consolidated class 
followed by a division of shares ofthat 
class into shares of different classes, I do 
not think that this was ever contemplated 
by this section, or that the section has any 
application whatever to a scheme which is 
not really,inmy judgment, a scheme for 
dividing shares into different classes, but 
a scheme for the total abolition of the ex- 
isting classes andthe creation of fresh classes 
of shares ona re-organization, if sanctioned, 
In this connection it must be borne in mind 
that when Mr. Desai in support of his 
contention said that the division contems 
platedis merely a division of the new res 
duced capital of 2,50,00,000 into different 
classes of shares,in my opinion, this is 
begging the question, because unless and 
until the capital is reduced, and the sange 
tion of the Court is obtainedfor the  re- 
duction, itis impossible even to entertain 
the question of the division of that reduced 
capital into different classes of shares, 
In my judgment, therefore, the petitioners 
were nof entitled to invoke the assistance 
of s, 54 of the Indian Companies Act, If 
I am right in my judgment uponthe cons 
struction of that section, this alone ig 
sufficient to-dispose of this petition, it being 
admitted by Mr. Desai that he relies only 
upon 8, 54 for the re-organization of the 
capital, and upon s. 55 of the Act for the 
proposed reduction. 

If, however, I am wrong in the construc 
tion whichI have placed upon s. 34, and 
if it is competent for the petitioners to 
rely upon that section: then a further point 
arises, and that is thig; ought not a confirma 
atory resolution to have been passed in 
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the same manner as a special resolution 
of the Company at a separate meeting of 
ordinary shareholders of the Company? 
That question depends upon the proper 
construction to be placed upon the proviso 
to 8.54 (1) of the Act. That proviso is in 
these terms:— 

"Provided that no preference or special 
privilege attached to or belonging to any 
class of shares shall be interfered with ex- 
cept by- resolution passed by a majority in 
number of share-holders of that class hold- 
ing three-fourths of the share capital of 
that class and confirmed ata meeting of 
share-holders of that class in the same 
. manner as a special resolution of the Oom- 
pany is required to be confirmed, and every 
resolution, so passed shall bind all share- 
holders of the class.” 

It was contended by the opponents of 
this scheme thatthere were certain special 
privileges attached to or belonging to 
the ordinary class of share-holders of 
the Company, and that accordingly their 
rights could not be affected, unless a resolu- 
tion had been duly passed and confirmed 
as a special regolution,as required by the 
proviso of the section. It is admitted that 
there was noconfirmatory meeting to con- 
firm aga special resolution, butmerely an ex- 
traordinary resolution passed by the ordinary 
Bhare-holders. It,is further admitted that 
if this contention of the opponents of this 
scheme is right, the petitioners are out of 
Court. 

Mr, Desai contended that there was no 
Bpeoial privilege attached to or belonging to 
the class of ordinary share-holders, Hesaid 
that the meaning ofcl. b of theMemorandum 
of Association of the Company was merely 
this, that certain preference rights were 
given thereby to the preference share- 
holders, and that that clause did notin 
ferms confer any right upon the ordinary 
share-holders. They got, he said, what was 
not expressly conferred by that clause on 
the preference share-holders, but it could 
hot be called a special right. 

The opponents of the scheme, on the other 
hand, contended, among other things, that 
el. 5 of the Memorandum of Association 
undoubtedly conferred upon the ordinary 
share-holders, at any rate by implication, 
Gertain special privileges, They pointed 
out that under that clause the preference 
ahare-holders were given a fixed cumulative 
preferential dividend'at the rate of T$ per 
geht, pet annum on the copital for the time 
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being paid up thereon, and the right in & 
winding up to payment off of capital and 
arrears of dividend in priority to the 
ordinary shares, but that they were express- 
ly deprived of “any further right to par- 
ticipate in profits or assets," They contend- 
ed that this involved by implication the 
conferring upon the ordinary share- holders 
of the special privilege of participating to 
the. exclusion of the preference share- 
holders in any surplus assets in a winding- - 
up. They pointed out that but for this 
exclusion of the preference share-holders to 
share in & winding-upin surplus assets, 
the preference share-holders would have 
been entitled to share in such surplus assets 
pari passu with the ordinary share-holders. 


. Accordingly, they argued that this exclusion 


of the preference share-holders from 
participating in surplus assets impliedly 
conferred upon the ordinary share-holders 
the special privilege of taking the whole of 
those surplus assets. In my opinion this 
is a special privilege attached to or 
belonging to the ordinary share-holders of 
the Company by virtue of the Memorandum 
of Association of the Company. : Mr, 
Desai referred to In re Stewart  Preci- 
sion Carburettor Co. (3). In that case 


the capital of the Oompany was fixed 


by ‘the Memorandum of Association at 
£10,000 divided into 4,000 six per cent. 
cumulative preference shares of £1 each, 
and 6,000 ordinary shares of £1 each. 
The preference shares were preferential 
both as.to interestand re-pay ment of capital, 
and ef. the authorized capital 2,000 pre- 
ference shares and 6,000 ordinary shares 
had been issued. By a special resolution, 
of the Company it was resolved that the 
existing capital of the Company should 
be re-organized by the division of tha 
preference shares into 3,000 A shares of &1 
each entitled to certain rights, and 1,000 
ordinary shares of £1 each ranking pari 
passu with the existing ordinary shares, 
Nojmeeting of theordinary share-holders had 
been ealled, and the question was whether 
the Court could accede to:the prayer of tha 
petition seeing thet there had been ng 
meeting ofthe ordinaryshare-holders. The 
petitioning Company relied on the fact that 
by the Memorandum of Association na 
special privilege was attached to the 
ordinary shares and none had heen, 


(3) quz) W, N, 100, 60 8. 7,413; 28 72, Ia R $964 


110 I. 0. 1928 
therefore, interfered with. In the note of 
ihe Judgment of Mr. Justice Eve it was 
said :— 

“Undoubtedly the re-organization of 
the Oompany's capital did interfere with 
ihe rights of the ordinary share-holders 
in that it transferred from them the 
Fight to participate in the surplus profits 
to the extent 
shareholders were given an interest in 
such surplus profits, But His Lordship did 
not think that it could be strictly said 
that this right of the ordinary share-holder 
to receive such surplus profits was a 
preference or special privilege attached to 
or belonging to the class of ordinary 
share-holders, within the meaning of the 
section.” 

As to whether that decision was tight or 
wrong, I donot myself think it necessary 
to express any opinion. Iam satisfied in 
the present case, as I have said, that by 
the terms ofcl.5of the Memorandum of 
Association of the Oompany, there were 
ppecial privileges attached to or belonging 
1o the ordinary share-holders. By the 
present scheme the whole of these rights 
Bre completely wiped out, Indeed, the 
elass itself is wiped out. I am, therefore, 
élearly of opinion that before the class of 
ordinary share-holders could he wiped out, 
And before the special privileges,—which 
Lhold were conferred upon them by cl.5 
of the Memorandum of Association,—could 
be interfered with, it was Gertainly neces- 
Bary that any extraordinary resolution 
passed ata separate meeting of the ordin« 
ary share-holders should have been confirm- 
ed as a special resolution as required by 
the proviso tos. 54 (1)of the Act. If Iam 
tight in my view on this part of the case, 
again this petition must fail. 

if, ag Lhold, the scheme does not fall 
within s. 54 of the Act, or, if contrary to my 
opinion, it does fall within it, and s. 54 has 
mot, as L hold, been complied with, then it 
is admitted that the Company has not pur- 
ported to proceed under the only: available 
Beetion, namely, 8. 153 of the Act. 

A further question which was hotly 
‘coatested, and upon which I will shortly 
express my opinion, was the question 
whether the extraordinary resolution moved 
at the meeting of the Company held on 
January 17, i927, was passed by the 
fequisite majority ; having regard to the 
terms of s, 81 of the Act? The relevant 
provisions of that section are ns follow: 
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"81 (1). A resolution shall be an extras 
ordinary resolution when it has been 
passed by a majority of not less than three- 
fourths ofsuch members entitled to vote 
as are piesent in person or by proxy (where 
proxies are allowed) at a general meeting 


of which notice specifyin& the intention to 
propose the resolution as an exiraordinary 


resolution has been duly given. 


(2) A resolution shall be a special resolu- 
tion when it has been— 

(a) passed in manner required for the 
pasang of an extraordinary resolution ; 
an 

(b confirmed by a majority of such 
members entitled to vote as are present in 
person or by proxy (where proxies are 
allowed) at a subsequent general meeting, of 
which notice has been duly given, and held 
after an interval of not less than fourteen 
days, nor more than one month, from the 
date of the first meeting. 

(3) At any meeting at which an extraordi« 
nary resolution if submitted to be passed or 


`a special resolution is submitted to be passed 


or confirmed, a declaration of the Ohairman 
on a show of hands that the resolution is cara 

ried shall, unless a poll is demanded, be cona 
clusive evidence of the fact without proof 
of the numberor proportion of the votes 
pode in favour of or against the resolu« 
ion. 

In this connection it must be borne in 
mind that such a resolution must be passed 
for the purpose both of ss. 54 and 55 of 
the Act as a preliminary to the passing of a 
confirmatory resolution. I do not think it 
necessary to deal with the figures relating 
to this question because I have come to the 
Conclusion that by reason of aub s. (3) of 
B, 81, the declaration of the Chairman of the 
meeting on the show of hands that the 
resolution was carried is conclusive evia 
dence of that fact without Preof of tha 
number or proportion of the votes recorded 
in favour ofor against the resolution, no 


poll having been demanded. The declaraa 


tion of the Chairman, as appears from thg 
Oompany's minute book, Ex, 5, shows 
that fifty-nine votes were cast in favour of 
the resolution and thirteen were against, 
The opponents of the scheme desired to bg 
permitted toshow from the minute book 
itself that at least 138 persons were present 
at the mesting, and to found thereon an 
argument that the declaration of the Ohair« 
man was quite unjustified and unwarranta 
ed, and that infact the resolution was Bof 
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properly passed. Inanswerto this conten- 
.tion, Mr. Desai submitted that if the 
opponents were entitled to go behind the 
declaration cf the Chairman, he ought to be 
entitled to call tho Secretary of the Company 
to prove what upon his instructions he said 
was the fact, namely,thata large number 
of persons left before the voting took place, 
and he wasprepared to contend that upon 
the true construction of s. 81 (Lj of the Act, 
- the proper time, for calculating the number 
of persons presentat the meeting for the 
purpose of the threee-fourths majority, was 
the time at which the resolution was pro- 
posed, and that it was not right to have 
regard in calculating that majcrity to the 
number of persons who might at any time 
have been present from the beginning of 
meeting, even though they had left 
before the resolution was put to the vote, 
In my opinion, my duty is to have regard to 
the express words of s. 81 (3) of the Act in 
the first instance, regardless of any English 
decisions that there may be on the corres- 
ponding section of the English Act, Now 
sub s. (3) provides that:— 
“a declaration of the Chairman on 8 
‘show of hands that the resolution is carried 
shall, unless a pollis demanded, be con- 
elusive evidence of the fact without proof of 
the number or proportion | of the votes 
recorded in favour of or against the resolu- 
: “n 
"The words are “conclusive evidence.” 
There are no words which say unless it can 
be shown from the minute book of the 
Company or the proceedings or the declara- 
tion of the Chairman that he was wrong in 
law or mistaken in fact. The words are 
“eonelusive evidence, unless & poll is 
demanded.” I am, therefore, of opinion 
that [ must give effect to the express words 
of sub.s. (3) and hold that where the 
Ohairman has declared the resolution 
carried, the declaration 18 conclusive evi- 
dence of the fact, unless a poll is demand- 
ed. No poll was demanded in this case. 
I. therefore, hold that the declaration of the 
Chairman was conclusive. This being my 
view of the section, unaided by any deci- 
sions on the corresponding English section, 
I may nevertheless in passing refer to the 
case of Arnot v. United African Lands Ltd. 
(4) and to the case of In re Hadleigh Castle 


Oh. 518; 70 L. J. Ch. 306; 49 W, R. 322; 
eet g 300; 17 T. L. R. 2457 8 Manson 179, | 
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Gold Mines Ltd. (5) decisions upon the 
corresponding section of the English 


Companies Act, and say that in my view 
those are authorities which support the 
construction which I have placed upon the 
words in sub s. (3) of s. 81. 

Mr. Munshirelied on the case of In re 
Caratal (New) Mines Ltd. (6). There the 
Chairman said: "I willnow put the resolu- 
tions for the re-construction." There was 
then & show of hands, on which he said, 
“those in favour six; those against twenty- 
three; but there are 2u0 voting by proxy, 
andl declare the resolutions carried as 
required by Act of Parliament.” Buckley, 
J , took the view, in construing the corres- 
ponding section of the English Act, that 
where the declaration of the Ohairman ' 
shows on the face of it that the statutory 
majority has not voted in favour of the 
resolution, such a declaration was not 
conclusive. He pointed out that (page 500*): 
“It has been held that, if the Chairman by 
his declaration affirms erroneously or witha 
out sufficiently ascertaining the facts but 
bona fide that a resolution has been carried, 
the Court cannot go behind that declara- 


‘tion", and he referred to the two cases which 


I have above referred to. But he went on to 
say that in his view (page 501*) “those decis 
sions do not apply to a case where the Ohair- 
man by his declaration finds the figures and 
erroneously in point of law holds that the 
resolution has been duly passed. That is 
what the Ohairman has done in the present 
ease," I do not think it necessary to 
express my own opinion whether, having 
regard to the words of s. 51 of the English’ 
Act, that decision was right or wrong. It 
is enough for me to say that in the present 
cage there was nothing on the face of the 
Obairman’s declaration which showed that 
he was taking into account something 
which he was not entitled to take into 
account, as according tothe view of Buckley, 
J., was the fact in the case which he 
decided.: Therefore, in any event, that 
case, in my judgment, is distinguishable ` 
from the present. But I prefer to construe. 
the words of s. 81 (3), as I have done, 
unaided by any authority, because they 
nm to me to be plain upon the 1acà 
of it. 


(5) (2900) 2 Oh, 419; 69 L. J. Ch. 631; 83 L. "P 400; 
16 T. L. R. 468 i 


(6) (1902) 3 Ch. 498; 71 L. J. Oh. 883; 50 W. R. 572; 
87 L, T. 437; 18 T. L. R. 640; 9 Manson 414, ; 
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. A further. point was raised by the 
opponents as to whether the confirmatory 
resolution: purporting to. have been passed 
by the Company at the meeting held on 
February 2,1927, wasin any eventa valid 
resolution? An argument was founded 
upon this that from figures supplied by. the 
petitioners in the scrutineer’s list of votes 
recorded (Hx. 12) at that meeting, 
one Smith-Wright recorded 1520133 votes. 
He was authorized to ‘attend and vote at 
the meeting as appears from Ex, ll 
by the Bombay Trust Corporation Limited, 
whichheldnot merely the 1520133 ordinary 
shares in the Company but some nineteen 
lacs of preference shares. Paragraph 15 of 
the petition states that on the taking of 
the poll which was demanded at this 
confirmatory meeting, 1638847 votes were 
recorded for the resolution and 338745 
votes against it, The opponents of the 
petition contended that inasmuch as the 
said Smith-Wright was «present at the 
meeting, the nineteen lacs of preference 
shares held by the Bombay Trust Corpora- 
tion Limited must be calculated in 
considering whether there wasa majority 
of those present within the meaning of 
8. 81 (2) (b) of the Act. They drew attention 
to Art. 79 of the Articles of Association 
which provides that upon a. poll being 
taken, every member present in person 
or by proxy shall. have one vote for every 
share held by him. They also drew 
attention to s. 81, sub-s. (6) of the Act, 
They contended that as Smith-Wright 
was undoubtedly present at the meet- 
ing, these nineteen lacs of votes must 
“be brought into the calculation for the 
purpose of ascertaining whether there 
was a majority, and if they were so brought 
in, the 1638047 votes recorded for the 
resolution was not a requisite maj ority. On 
the other hand, Mr. Desai contended that 
if the opponents of the scheme were entitled 
to maintain this argument, he was entitled 
` to show, if necessary, that the figure put 
down in the scrutineer’s list (Ex. 19) 
of 1520133 was erroneous, and that the 
nineteen lacs of preference shares ought 
also to have been inserted. Mr. Desai pointed 
out that Smith-Wright in virtue of 
Hix. ll represented the Bombay Trust 
Oorporation Limited. He could only do 
what the Oorporation could do, That 
Oorporation, he submitted, could not split 
its vote. It could only. give one vote, the 
_ yalue of which would be calculated. of course 
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by virtue of the number of shares held by 


‘the voter, and he contended that inas- 


much as it was plain from the scrutineer’s 
list that Smith-Wright had given the 
vote of the Corporation in favour of the 
resolution, he must have intended to 
cast the whole of the,votes held by that 
Corporation in favour of the resolution. 
In ‘my opinion, this is a sound argument, 
and it is not open to the respondents to go 
into the question of figures as they seek 
to do. I, accordingly, hold that the 
confirmatory resolution passed at the Com- 
pany’s meeting held on February 2, 1927, 
was validly carried. 

Certain arguments were addressed to 
meupon the merits of the scheme, Having 
regard, however, to my view that the 
Court cannot be asked to sanction thia 
scheme for the reasons I have given above, I 
do not think it necessary to say anything 
upon the merits of the scheme. For the 
reasons given by me, this petition will be 
dismissed, Company’s costs, and costs of 
brief of one supporting share-holder, 
and two ‘sets of costs allowed to the 
opponents of the petition, to come out 
of Oompany's assets, and to be taxed ag 
a long cause, 

AN, Ay Petition dismissed, 


oe 
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Present:—Justice Sir P, C. Banerji, Kt, 
and Mr. Justice Kendall. 
MUHAMMAD SALIM-—PLAINTIFF—- 

APPELLANT 

versus 
RAMKUMAR SINGH AND oranrs 
—DFENDANTS—RESPONDEN'IS, 

Specific Relief Act (I of 1877), &, 42—Suit for 
declaration of right to sacrifice cows and for injunc- 
tion, maintainability of, 

. A person who is prevented by others from sacrific- 
ing cows is entitled to obtain a decree declaring 
his right tọ sacrifice cows in his residentia] house 
and in any place which is not exposed to the publia 
view and toan injunction restraining the latter from 
interfering with that right, [p. 662, col. 1.] 

Shahbaz Khan v. Umrao Puri (2) and Mangun 
Hassan v. Muhammad Zaman (3), relied on. 

Ori Lal v. Muhammad Yakub (1), distinguished, 


First appealfrom a decree of the Subordí« 
nate Judge, Azamgarh, dated the 28th May, 


1925. 5 
Mr, B. E, O'Conor, Byed Mohammad 
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‘Husain and Mr. Mukhtar Ahmad, for the 
Appellant, 
Messrs. Feary Lal Banerji and R. C. 
Ghatak, for the Respondents. 
JUDGMENT.—Tke plaintif ap- 


pellant is a weaver residing in Mauza 
Pura Shaikh Maruf, said to be apper- 
taining to Kurthi Jafarpur, and he 


sued the seventeen defendants, who are 
Hindu residents of Kurthi Jafarpur and 
other villages in the District of Azamgarh, 
fora declaration that he “in particular and 
other Musalman residents of the village in 
generalhavea right to sacrifice cow specially 
on the occasions of festivals and Id uz zoha, 
regardless of any rite or custom in Mauza 
Pura Shaikh Maruf, appertaining to Kurthi 
Jafarpur, Pergana Ghosi and that the 
defendants have noright to make  inter- 
ference thereto," He also prayed for a 
permanent injunction to restrain the 
defendants from offering any sort of 
obstruction when Musalman residents of 
the village should offer sacrifice of cows or 
slaughter them. The cause of action i8 
stated in the fourth paragraph ofthe plaint 
to be that on the occasion of Id-uz-zoha in 
1924 the defendants came to the plaintifi's 
village in large numbers, surrounded it, 
and told the plaintiff that they would not 
allow him to offer sacrifice ofa cow, and if 
the sacrifice were offered they would plunder 
the plaintiff's house as well as those of 
other Musalman residents, and would kill 
the plaintiff, and that in consequence of 
this the plaintiff was afraidto offer the sacri- 
fice and refrained from doing so, Various 
pleas were raised in defence, the most 
important of which was that it was the 
District Authorities who prevented the 
sacrifice of cows at the last Id uz-zoha. 
While it was admitted that no sacrifice 
took place, it was not admitted that the 
defendants had any hand in preventing it. 
1t was also said that there was no custom 
of cow sacrifice in the village and that the 
plaintiff did not own any property in the vil- 
lage,but these mattersare not really rele- 
vant to the dispute between the parties. Be» 
fore judgment was pronounced inthelower 
Court the plaintift’s Pleader defined the 
right claimed by the plaintiff a little more 
exactly as “A right to sacrifice cow in his 
residential house, orin a house or at any 
other such safe place the land of which may 
not be the property of à non-Muslim and 
which may not be exposed to the publia 
yiow," . 
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The learned Subordinate Judge frameda 
number of issues, many of which have not 
been discussed before us. He found that 
the plaintiff had not sued in a represent- 
ative capacity but that he had a right to 
bring the suit in his personal capacity, and 
that every Muhammadan has a right 
independent of any custom:to sacrifice cows 
and to slaughter them on his land. As 
regards what happened on the occasion of 
Id uz zoha, after discussing the evidence 
to some extent,he remarks:—“My idea is 
that there was some quarrel between the 
Hindus and Muhammadans and the latter 
gave out thatthey weuld scrifice cow on the 
Bagrid day, that the Police got news of it 
and had agreements executed by the parties, 
that a report under s. 107, Criminal Prcce- 
dure Code was aleo made, thatthe parties 
settled their differences and the Muhem- 
madans refrained from slaughtering cow, 
but as the rumour had been afloat for scme 
time since Hinduehad come from outside 
whom the defendants sent them back (sic) as 
the matter had been settled and there was no 
trouble. There was no interference by 
the defendants on the Bagrid day, in fact 
the plaintiff never wished to sacrifice cow, 
but he has subsequently concocted the 
story that thousands of persons had collect- 
ed and threatened to kill him and loot his 
house,” After repeating that the plaintiff had 
& right to sacrifice any cow that was his own 
property whenever he likes the Subordinate 
Judgeina somewhat remarkable paragraph 
come to the conclusion that as the plaintiff 
sued in his personal capacity he had to 
show where he wanted to slaughter the 
cow and as hehadnot been able to prove 
that there was any place in the village in 
which hehad aright to slaughtera cow he 
could not claim any relief from the Court, 
and, therefore, dismissed the suit. 

The findings of fact by the lower Court 
have been assailed before us, and we have 
examined the whole of the evidence in 
detail. It was admitted before us on 
behalf of the respondents that the question 
of whether a custom exisis in the villageis 
really irrelevant, and that the plaintiff 
must be held to have a right to slaughter 
hisown cow if he wishes to do s0, provided 
that he does not act in an offensive manner, 
But it was argued on the facts that tha 
defendant did not interfere with the 
sacrifice on the occasion stated and indeed 
that the plaintiff made no attempt to offer 
h sacrifice, and it was further argued that 
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ihe plaintiff could not claim a declaration 
under the Specific Relief Act for an 
abstract right such as the right to 
sacrifice a cow. 

The plaintiff himself Muhammad Salim 
gave evidence as to what happened on the 
occasion of the Id. He said "Ram Kumar 
Singh and the other defendants prevented 
me from sacrificing cow on the occasion 
of Id-uz goha. They were telling publicly 
that if anybody would sacrifice cow they 
would loot and murder him. On Id day 
they surrounded the village and alsomy 
house. The delendants told me that if I 
would sacrifice cow they would murder 
me. Hight or ten thousand persons had 
surrounded the village. The defendants 
had told what I have stated above from 
a distance of 4 or 5 bighas from my house... 
The result was that owing to fear I could 
not sacrifice cow.” Abdul Qadir, a resident 
of Kurthi Jafarpur, stated “Hindus collect- 
ed on the last Bagrid day before the 
prayers. There were more, than five or 
ten thousand persons with lathis,” Sulaiman 
resident of Pura Shaikh Maruf, stated 
"On the last Bagrid day after we had 
read the prayers, an hour after the Hindus 
surrounded the village. Defendants were 
among them. We did not do sacrifice 
then. We had made arrangement for 
sacrifice but we did notas we got afraid,” 
Muhammad Ibrahim, another witness of the 
same village, stated “On the last Bagrid day 
there was a Collection of the defendants 
and others, When wecame after saying 
our prayers they surrounded the village. 
The defendants were telling that if I 
pacrificed, my house will be looted and 
I will bo murdered. Salim was named 
and others were prohibited.” Such is the 
direct oral evidence offered by the plaints 
if a8 to the events onthe occasion of the 
Id. Ram Kumar Singh, the leading de- 
fendant, made a long statement, but 
he did not mention the events which 
took place on the He certainly 
said “I did not call men on Bagrid last 
for riot" and that there was no apprehen- 
Bion of breachof peace, But he admitted 
“I have objection if, the Muhammadans 
.pacrifice cow within closed doors. I will 
-ry my best to prevent it.” That there 
was some trouble or apprehension of 
trouble on Bagrid day must certainly be 
inferred from the statements ef three 
‘Hindu chaukidars who gave evidence for 
he defendants, Ram Sumer who was 
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sent to Kurthi Jafarpur on RBagrid day 
said "Some 10, 20 or 50 Hindus had 
collected near the hut of a Sadhu...... The 
Sub-Inspector was there for the whole 
day......... I got prize as there was no cow 
8acritice......... I get the prize as the 
sacrifice of cow could be prevented and 
there was noriot" Madho Singh describ- 
ing that happened on the Paqrid day said 
“Cow was notsacrificed that day in Kurthi 
Jafarpur. There was no riot, or apprehen- 
sion of riot on that day...Extra Police had 
come...... Salim and others wanted to doa 
new thing, that is, wanted to sacrifice cow." 
Reghu the third chaukidar stated "I got 
prize for preventing new thing being done 
and not for preventing riot.” It is not clear 
who gave rewards to these three chaukidars 
for preventing the sacrifice, but it is clear 
from their statements that preparations were 
being made by Salim and possibly other 
Muhammadans to sacrifice cows, and that 
they were prevented from doingso. The 
chaukidars certainly suggested that it was 
themselves or the Police, and not the 
defendants or any other independent 
Hindus, who actually prevented thesacrifice, 
but they do not support Ram Kumar Singh's 
assertion that there was no attempt on tha 
part of the plaintiff to make sacrifice on 
that occasion. 

Two documents which are referred to in 
evidence as “reports” were filed by the 
plaintiff and were accepted by the Court and 
relied on to a considerable extent. The first 
of these is printed at page 45 and is dated 
May the 15th 1924. This merely shows that 
there was a report under s. 107 of ‘the 
Oriminal Procedure Oode and that the 
parties who were Hindus on the one side 
and Muhammadans on the other had settled 
their dispute relating to the blowing of 
conches and the sacrifice of cows. In Cons 
nection with this so-called report (which 
was not proved by the evidence of the Subs 
Inspector who wrote it) two agreements were 
filed the one signed by Ram Kumar and 
other Hindus showing that they had agreed 
to blow conches after prayers were over in 
feturn for an agreement executed by the 

uhammadans ‘regarding the non-perform- 
ance ef cow sacrifice as usual’. and tha 
other signed by Haji Karim Bakhsh and 
other Muhammadans to the effect that "Tha 
residents of Mauza Kurthi Jafarpur have 
come to terms on conditions that there will 
be no cow sacrifice in this village." Both 
these agreements pre dated May the 18th, 
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1924, i.e, about two months before the 
Bagrid. The second so called “report” is & 
note in the general diary signed by a 
Muhammadan Sub-Laspector called Shaafat- 
. ullah Khan, who did not give evidence. It 
is dated July the 16th. The gist of it is that 
“On the 14th of July the Hindus on the 
basis of news that Muhammadans of Mauza 
Kurthi Jafarpur would offer sacrifice of cow 
used to come outside the abadi from all 
sides in batches of 50 and100 on different 
occasions and used to go back on receipt of 
the information that the cow would not be 
gacrificed............... Ram Kumar Singh and 
. Ohotu Singh zemindars and others prevented 
these batches and sent them back.” Ram 
Kumar Singh and Ohotu Singh are two of 
the leading defendants, and the Subordinate 
Judge has relied almost entirely on this 
report for holding that the defendants 
instead of preventing the Muhammadans 
from doing sacrifice were asking other men 
who had come for the purpose to go back. 
This finding is noteasy to reconcile with 
bis further findings that the plaintiff never 
wished to sacrifice acow onthe Bagrid day, 
and that the story that thousands of persons 
had collected was a complete concoction, It 
should be stated that the admissibility of 
these Police papers had been called in 
question on the ground that they were never 
proved, they have been supported by 
teference tos. 35 of the Evidence Act. No 
doubt they are entries in an official 
gegister made by a public servant in the 
discharge of official duty, and as the 
hand-writing of the Sub Inspectors who 
made the entries has been identified in 
Gourt it would be difficult to rule them out, 
The importance of the entry of the 16th of 
July, however, is considerably discounted 
by the fact that Shaafat-ullah Khan himself 
wasnotexamined, It was perhaps natural 
for the Subordinate Judge to rely on & 
report made by a Muhammadan Sub-In- 
spector in a matter of this kind which was to 
some extent favourable to the Hindu 
defendants. The ‘report’, however, does 
show that there was an attempt or at any 
tatea preparation to sacrifice cows, that 
there wasa large gathering, in fact a series 
of gatherings of Hindus with the intention 
of preventing the sacrifice of cows, and that 
Ram Kumar Singh and  Ohotu Singh 
were present on the spot. If the Sub- 
Jnspector had made a statement in Court 
vn oath to the effect that these two gentle- 
mon rofrained from inferfering with the 
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plaintiff, and had adhered to that statement 
in the face of cross-examination on behalf 
of the plaintiff, we should perhaps have 
been in a position to accept his statement 
in preference tothe sworn testimony of 
the Muhammadan witnesses to the effect 
that Ram Kumar Singh and Chotu Singh 
with the other defendants interfered with 
them. We have already noticed that Ram 
Kumar Singh has avoided asfar as pos- 
sible a mention of the events of the Bagrid 
day. He hascertainly not stated that he 
took an active part in preventing other 
Hindus from interfering with the Muham- 
madang, and indeed it has been his case 
throughout and that of the other defend- 
ante, that there was no incident at all on 
the Bagrid day, that no attempt was made 
to sacrifice cows and that the whole affair 
is a concoction. 

This statement of Ram Kumar Singh's 
cannot be accepted, and we must differ from 
the learned Subordinate Judge in his find» 
ings as to what happened on the Bagrid 
day. We have no doubt that the plaintiff 
and probably other Muhammadans too were 
preparing to sacrifice cows. We have 
their own evidence on the point. We have 
the testimony of the chaukidars who were: 
called on behalf of the defendants, and 
we have the Police reports. 1t is not really 
difficult to understand what happened. 
Some of the Muhammadans had entered 
into an agreement not to sacrifice cows, 
The plaintiff was no party to that agree- 
ment, though he is the son of Karim Bakhsh 
who wasa party. When he and possibly 
other Muhammadans prepared to sacrifice 
cows the Hindus hadcertainly some grounds 
for fearing that they were being hoodwink- 
ed, and they may even have thought that 
the plaintiff and his friends were definitely 
bound by the agreement and were prepar- 
ing to break it. They, therefore, took active 
steps to see that the agreement should not be 
breken, and they succeeded in preventing 
the sacrifice. We think we are bound to 
accept the evidence of the plaintiff and hia 
witnesses to the effect that the defendants 
themselves were among those who prevent» 
ed the sacrifice by thteatening the Muhame 
madans. What part the Police took in the 
matteris not altogether clear. It was their 
duty to prevent & riot and in this they 
succeeded. But the circumstances suggest 
that therë would have been a riot, because 
the Hindus were present to prevent the 
sacrifice, The pointis thet the  sacrifiag 
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would not hava been stopped unless the 
Hindus had made a show of force io pre- 
vent it, 

This being, in our opinion, theundoubted 
faots of the case we have to consider whe- 
ther the plaintiff is entitled tothe relief 
that he claims. It has been argued on 
behalf of the respondents that he is not 
and some stress has been laid on the case 
of Ori Lal v. Muhammad Yakub (t), In, 
that case the Muhammadan plaintiffs had 
asked for a declaration that they were 
entitled to slaughter cows 
houses. It appears that they had made 
an application to the Deputy Commissioner 

or permission to sacrifice, that a Deputy 
Magistrate had been deputed to enquire 
into the matter, and that the Hindu defend- 
ants then filed a reply to the plaintiffs’ 
petition in which they denied the right 
to sacrifice in Bilgram, This was the only 
cause of action stated against the defend- 
ants. There was no suggestion that the 
defendants had ever interfered with the 
exercise of the alleged right, and indeed 
the plaintiffs withdrew their petition and 
filed a civil suit in its place, There was 
no application for an injunction, but only 
for & declaration, and the learned Judge 
who decided the case came to the eonelu- 
sion that s. 42 of the Specific Relief Act 
was not designed to meet cases of this kind. 
"Itis hardly to be imagined" he remarks 
"that & person who under ihe common 
law has a right, say, to personal safety or 
freedom or to reputation can come to 
Court with a suit under s. 42 and ask for 
a declaration against another person whose 
interference with the exercise of the right 
has been confined to a bare statement that 
the right does'not exist.” In the present 
case, the interference went far beyond such 
a bare statement. He was further influene- 
ed in his decision by the fact thata 
purely declaratory deeree which would 
be incapable of execution would leave 
the parties exactly where they were before 
the suit, and he differentiated the facts 
from those in the case on which the 
plaintiff-appellant in the present appeal 
has chiefly relied, viz., Shahbas Khan v. 
Umrao Puri (2) which was decided by a 
Bench of this Oourt. In that case 
the defendant Hindus had applied to the 
District Magistrate of Budaun for an order 


1) 25 Ind. Oas. 908; 17 O. C. 354; 1 O. L. J.496. 
(2) 30 A. 181; 5 A. L. J. 147; A. W. N. (1908) 64; 7 
Or, L, J, 381, 
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that the Muhammadans in the villag® 
should be forbidden to slaughter cows, 
and the Magistrate made an order whiah 
without being very definite, was on the 
face of it adverse to the Muhammadans 

aud made it clear that the members of 
the Muhammadan comrhunity in the village 
of Beta Goshain could now slaughter 
kine except at the risk of criminal pros 
ceedings. The learned Judges before whom 
the appeal was argued. remarked: “When 
a question in which the ordinary rights 
of property are involved comes before 
us, we must, before we can allow thosa 
rights to be infringed, endeavour to find 
the existence of some principle or rule of 
law justifying a ruling that the wishes 
or susceptibilities of individuals can be 
allowed to override such rights. Acts 
calculated to offend the sentiments of a 
class do not necessarily amount to a publia 
nuisance,” After reviewing a number of 
‘authorities on the subject, their Lordships 
came to theconclusion that itis the legal 
right of every person to make such use of 
his own property as he may think fit, proe 
vided that in doing so he does not cause 
realinjury to others or offend against the 
law, even though he may thereby hurt the 
susceptibilities of others; and they gave a 
decree to the plaintiffs for a declaration of 
their rights and an injunction restraining 
the defendants from interfering with those 
rights provided that the plaintiffs should 
not in the exercise of their rights commit 
a nuisance or offend any rule or regulation 
lawfully: promulgated and applicable to 
that village, An attempt has been made 
in this Court to differentiate the facts of 
the present case, on the ground that the 
defendants here have not gone so far ag to 
get the District Magistrate to forbid the 
sacrifice As a matter of fact there can be 
no doubt in our minds that for the defend- 
ants to prevent the sacrifice by a show of 
violence, and by threats of a serious nature, 
was an even more drastic interference 
with the rights of the plaintiff than a 
successful application to the District Magis- 
trate would be. Their Lordships of the 
Privy Oouncil in the case of Manzur Hassan 
v. Muhammad Zaman (3) held that a declara- 
tion of the existence of a right to conduct 


(3) 86 Tnd. Cas. 236: 52T. A. 61; A. L R. 1925 p. 0. 
36; 48 M. L. J. 23; 21 L. W. 239; 6 P. L. T. 115; 93 
A. L. J. 179; 27 Bom. k R. 170; : - 93; L. R. 
6 A. (P. O) 34; 29 O. W. N. 186; 47 A, 151; 3 Pat. L, 
R. 300 (P, O.). 
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s religious procession through a public 
street might be granted, subject to the 
orders of the Local Authorities regulating 
the traffic to the Magistrate’s directions 
and the rights of the publie. The circum- 
stances of that cage were, of course, somes 
what different, but we believe that the 
analogy would hold good, and that the 
plaintiff is entitled to obtain the necessary 


relief from the Oivil Gourt without any- 


prejudice fo any order which may hereafter 
be passed by the District Authorities for 
the purpose of maintaining public peace, 

We, therefore, allow the appeal, set aside 
: the decree and order of the lower Court, 
and grant the plaintiff a decree declaring 
his right to sacrifice cowsin his residen- 
tial house and in any place which is not 
exposed to the public view, and also for 
an injunction restraining the defendants 
from interfering with that right. The 
plaintiff-appellant will receive his costs 
from the defendants in both Courts. 

A. N, A. Appeal allowed. 


MADRAS HIGH COURT. 
Orvis MiscgLLANEOUS PETITION No. 631 
or 1927. 

March 19, 1928. 
Present:—Mr. Justice Wallace and 
Mr. Justice Tiruvenkata Chariar. 
AVADAU AMMAL (DEAD) THROUGH HBR 
LucaL Representative SUNDAYEE 
AMMAL-—PErTHIONZR 
versus 
KRISHNA OHETTI—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXII, 
T. 4—Appeal from order in execution proceedings— 
Death of appellunt—Legal representative, whether can 
be brought on record. 

The ordinary procedure relating to appeals will 
apply where the appellant dies pending the disposal 
of an appeal against an order arising in proceedings 
in execution of a decree. In sucha case the legal re- 
presentatives of the deceased appellant can be brought 
on record and the appeal continued, 

Palaniappa Chettiar v. Valliammai Achi (1), dis- 
tinguished.. . 

Petition praying that in the circum- 
stances stated in the affidavit filed there- 
with the High Court will be pleased to 
bring the petitioner herein on record as 
the legal representative of the deceased 
appellant in L. P. A. No. 292 of 1926, pre- 
ferred against the ordér in A. A. A. O. 
No, 3 of 1925, on the file of the High 

e 


JAY DEVI KUNWAR V, KALYAN BINGE, 


110 Í. O, 1028. 


Court preferred against that of tha 
Court of the Subordinate Judge, Ramnad 
at Madura, in A. S. No, 152. of 1924, 
(E. P. No, 164 of 1924, District Munsif's 
Court, Sattur, O. 8, No. 391 of 1917 on tha 
file of the Additional District Munsitf's 
Court, Srivilliputtur.) 

Mr. C. A. Seshagiri Sastri, for the Peti- 
tioner, 

Mr. V. Chandrasekhara Ayyar for Mr, 
Watrap Subramania Ayyar, for the Re- 
spondeut. 

ORDER.—Respondent contends that, 
as this is an appeal in a matter in execution 
the appeal became incompetent when appel- 
lant died on 16th November 1926 and that 
the ruling of this Court in Palaniappa 
Chettiar v. Valliamma Achi (1) will pre- 
clude the maintainability of the appeal, 
and that the present petitioners remedy 
is by way of a fresh execution petition. 
The ruling in Palaniappa Chettiar v. Val- 
liamma Achi (1) did not relate to the 
case of anappeal against an order in exe- 
cution, and there are obvious difficulties, 
eg. questions of limitation, the maintain- 
ability of successive applications etc., which 
will arise ifthe ruling is applied to cases 
of appeal. 

We are not prepared to extend the appli- 
eation of the ruling to the present case 
and see no reason why the ordinary pro- 
cedure relating to appeals, when an appel- 
Jant dies should not apply. 

We repel the objection. The trial Court 
has held that the petitioner is the legal re- 
presentative of the deceased appellant, We 
allow the petition. 

V. N-V. Petition allowed. 

(1) 99 Ind. Cas. 627; 50 M. 1; 51 M. L. J. 745; (1926) 
M. W. N, 981; A.I. R. 1927 Mad, 184; 25 L. W. 
354. 


ALLAHABAD HIGH COURT. 
Frret CIVIL APPEAL No. 323 or 1925. 
March 19, 1928, 
Present: —Mr. Justice Sulaiman 
and Mr Justice Kendall. 
Srimati JAI DEVI KUNWAR--PLAINTIFF 
— APPELLANT 
1eTsus 
KALYAN SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Pre-emption—Vendee directed to discharge prior 


: 110 1, 6, 1928 


Hébts—Flailuve to discharge—Pre-emptor, whether en» 
titled to credit for intereat. . 

A pre-amptor is not entitled to get credit for 
interest which had accrued due on account of delay 
in payment by the vendee of the money left in his 
"e payment to the vendor's creditors. [p. 063, 
pol, 9. 

Chedda Lal v. Basdeo Sahai (2), Deonandan Prasad 
. Bingh v. Ramdhari Chowdhri (3) and Deokinandan v. 
Sri Ram (4). referred to. 

Umrao Singh v. Mohan Kunwar (5), distingu- 


ished. 

First appeal from a decision of the 
Subordinate Judge, Bulandshahr, dated the 
18th April, 1925. 

Mr, Peary Lal Banerji, for the Appellant. 

xr Kailas Chunder Mital, for the Respond- 
enis, 


JUDGMENT,—This is a plaintiff's ap- 
peal arising out of a suit for pre-emption 
of the properties sold under a deed dated 
the 18th of September, 1923. The suit was 
instituted on the 16th of September, 1924, 
According to thesale-deedithe saleconsidera- 
tion was Rs. 22,000. Out of this Rs. 4,000 
: wereadmittedly paidin cash to the vendors, 
and two sums of money were left in the 
hands of the vendees for payment to two 
named creditors under two promissory notes, 
and three further sums were left in their 
hauds for payment tocertain prior mort- 
gagees. Itis an admitted fact that the de- 
fendants-vendees did not discharge any 
of these previous debts. The plaintiff had 
actually alleged that the sale considera- 
tion was inflated and that the amounts said 
to be due on the two promissory notes were 
fictitious. Shefurtherclaimedthat, inasmuch 
asthe defendants who were liable to discharge 
the previous debts forthwith had omitted to 
pay off those debts, they must make good 
tothe plaintiff the amount of interest which 
had accrued on those debts. 

Tha learned Subordinate Judge came to 
the conclusion that the question of the 
genuineness of the two promissory notes 
should not be gone into in this litigation, 
as the defendants had not paid off those 
debts and the plaintiff was not called 
upon to pay them in this suit. Asregards 
ths plaintiffs claim to get credit for the 
interest, he came to the conclusion that the 
plaintiff was claiming remedy before any 
cause of action had arisen. He, however, 
remarked: “Ifthe plaintiff was in any way 
damnified hereafter then there would be 
time enough for her to enforce her cause of 
action,” 

In appeal the first point urged is that 
the question of the genuineness of the pro- 
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missory notes should have been gone intd 
We are of opinion that this contention 
cannot prevail. In the first place, the der 
fendants not having paid off those pro- 
missory notes, and the plaintiff not being 
called upon to pay those amounts, it ia 
wholly opere Td to decide whether those 
debts were actually due. Furthermore, it 
is quite clear that the plaintiff could not 
be sued hy the creditors directly as there 
is no privity ofcontract between her and 
those creditors: Jamna Das v. Ram Autar 
Pande (1), But if those amounts are nat 
fictitious, and the plaintiff does not pay 
off the creditors, she will, of course, be 
liable for payment of those amounts to 
the original vendors, in case they have to 
pay those amounts or tosuffer loss on ac- 
count of their non-payment. 

We are also of opinion that the plaintiff's 
claim for interest cannot be allowed. It 
is a curious fact that the learned Advocate 
for the appellant has not been able to cite 
before us any reported case in which a 
pre-emptorhas been given credit for interest 
which had accrued on account of the delay 
in payment by the vendee of money left 
in his hands, The point raisedis, there» 
fore, an unusual one. On the other hand, 
it can unhesitatingly bə asserted that in 
numerous cases, where amounts left in 
the hands of the vendee had not been 
paid off by the vendee, no credit for inter- 
est was in fact allowed by Courts. We 
may mention the case of Chedda Lal v. 
Basdeo Sahai (2). Tke point raised in the 
present appeal, however, was not expressly 
decided in that case. 

So far as auy interest that might have 
accrued on account of the non-payment of 
the debts due on the two promissory notes 
is concerned it is clear that the breach 
committed by the vendee, if any, would 
entitle the vendor to suehim for damages, 
The present plaintiff - would not be held 
liable to make good the loss which was 
ineurred prior to the date ofthe deposit 
of the preemption money by her. The 
rigat of a pre-emptor to the property ac- 
erued on the date of such deposit, and it 
is the vendee who is entitled to all the 
rents and profits of the property up to that 
date: Deonandan Prasad Singh v. Ramdhari 


(1) 13 Ind. Gas, 304; 314,63; 16 O. W. N.97: 11 
M. L. T. 6; 9 A. L.J. 37; (1912) M. W. N. 32; 13 O 
ns 14 Bom. L. R. 1; 2L M. L. J. 1158; 391, A, 7 

(2) 14 Ind, Cas, 266, — ` 
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Chowdhri (3) approving a Full Bench case 
of this Court, Deokinandan v. Sri Ram (4), 
The same principle is now embodied in 
B, 24 of the Agra Pre-emption Act, 

iv As regards the interest which has ac- 
erued on the mortgages, there is some- 
‘thing to be said in favour of the appellant. 
No doubt the vendee only paid Rs. 4,060 
in cash and obtained possession of the pro- 
pérty and has been in receipt of the pro- 


fits all along. It was his duty under the. 


contract to pay off the previous debts witb- 
in a reasonable time, and not baving paid 
. jt he has allowed interest to accumulate 
which has increased the burden on the 
mortgaged property. The plaintiff is now 
acquiring this mortgaged property by pre- 
emption and she is, therefore, taking it 
along with this increased burden. The 
learned Advocate for the appellant, there- 
fore, strongly contends that there ought 
to bean equitable adjustment between 
the parties and that the plaintiff ought to 
be given compensation for the loss which 
she has suffered on account of the delay 
in the payment of these mortgage debts 
by the vendees. We are, however, of 
opinion that this claim cannot be allowed. 
In the firet place to allow such a claim 
would really be given credit to the plaint- 
iff for benefit which accrued to the vendees 
prior to the date of the deposit of the pre- 
emption money by her on  whieh date 
alone she became entitled to the property. 
In the next place, itis to be borne in 
mind that the plaintiff has had the use of 
her own money for all these years. She 
did not institute the suit promptly and 
waited for a year before filing it. She 
did not deposit the amount till after May, 
1925. Thus, although on the one hand the 
vendees have appropriated the profits of 
the property. on the other the plaintiff has 
not been called upon to pay the pre- 
emption moneyforsuch a long time. It 
would be impossible to allow an equitable 
adjustment without opening up the account 
between the parties and finding out the 
profits which the vendees have realised and 
calculating interest which they ought to 
have paid. We are of opinion that this 
should not be allowed in a pre-emption 


(3) 39 Ind. Cas. 958; 440.675: 32 M. L. J. 459-1 
.L. W. 527;15 A. L. J. 375: 91 O. W. N. 786: 35 
.L, J. 573; 19 Bom. L. R. 437; 6 D. W. 65; (1917) 
. W.N. 470 & 811; 22 M. L. T. 190; 44 LA. 80 
. 0). : 

(4) 12 A, 234; 6 Ind. Dec. (N. 3.) 898. 
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.Snit, The pre-emptor should step into thé 


shoes of the vendees and occupy the same 
position as they do on the date of her 
deposit. We might mention that in sn 
unreported case of Kundan Gir v Ch. Jas- 
want Singh (Second Appeal No. 108 of 1927 
decided on the 20th of April, 1927) a similar 
claim by the plaintiff for interest was 
disallowed. In actual practice there is no s 
great hardsbip on a pre-emptor because ' 
be knows full well that he will have to 

pre-empt the property with all its existing’ 
incumbrances. If he bas delayed bring- 

ing his suit for some considerable time 

and thereby incurred further liability 

owing to the accumulation of interest he 

has only himself tothank. 

The learned Advocate for the sppellant 
has drawn our attention to the care of 
Umrao Singh v. Mohan Kunwar (5), 
But, in our opinion. that case in no way 
helps him, but is in consonance with the 
view which we have expressed in the 
present case. That reported case was the 
converse case where the vendee was claim- 
ing the extra interest which he had paid 
to the previous creditors. That extra 
interest had accrued because of the delay 
made by him in such payment. It was 
held that he was not entitled to get the 
excess amount asit was his duty to maka . 
the payments at once, and if he withheld 
payments he benefited by the use of the 
money in his hands and was himself liable 
for any extra interest that might accrue in 
the intervening period. But at the rame 
time it was remarked that the plaintiff was 
not bound to pay more than the true sale 
consideration mentioned in the sale-deed. 
In the present case we are also holding 
that the plaintiff must pay the sale con- 
sideration that is mentioned in the sale- 
deed which the defendants have paid oft. 
It is not the defendants who are claiming 
interest that they might have been liable 
to pay and might have themselves paid off, 
but it is the plaintiff who is claiming 
credit for interest not paidby the defend- 
ants. i 

The result, therefore, is thatthis appeal 
must be dismissed with costs. 


A. N. A. Appeal dismissed. 
(5) 106 Ind, Cas. 372; 95 A. L. J. 1095; A. I. R. 1927 
All, 699. 
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ALLAHABAD HIGH COURT. 
Fryest CIVIL APPEAL No. 386 of 1925. 
May 23, 1928. 

Present :— Mr, Justice Sen and 
Mr. Justice Niamat Ullah. 
DHARAM PRAKASH—DErENDANT 
em APPELLANT 


versus 
Shrimati KALAWATI DEVI[—PLAINTIVE— 
RESPONDENT. 

Hindu Law—Adoption—Authority io adopt—Con- 
Btruction—' Khandani rishtedar', meaning of—Estoppel 
against impeaching adoption—Natural mother's power 
to give in adoption—Adoption of only son. 

Where a Hindu testator gave power to his widow 
to.adopt but stipulated that she should not adopt 
any son of the relations of her family (‘khandant 
rishtedar’) and the widow adopted her brother's 
daughter's son~“ 

Held, that the adopted boy did not fall within the 
term 'khandani rishtedar' and the adoption was 
not invalid as being in contravention of the provisions 
ofthe Will. [p. 668, col. 2.] 

Inthe case of a Hindu his ‘khandan’ consists of 
his lineal descendants and his collaterals in the 
male line. Sisters and daughters, after their marri- 
age are transplanted from the family and acquire 
the lineage of their husbands. [p. 667, col. 2.] 

A widow who adopts a boy making a representa- 
tion that she was competent to adopt that boyas a 
person belonging to a class whose adoption was 
authorised by the terms of her husband's Will, is 
estopped from pleading subsequently that the boy was 
not within that class and that his adoption was 
consequently invalid. [p. 670, col. 2.] 

Dharam Kunwar v. Balwant Singh (3) and Dharm 
Kunwar v. Balwant Singh (4), relied on. 

Dhanraj Joharmal v. Sonibai (7) and Gopee Lall v. 
Sree Chundraolee Buhoojee (8), distinguished. 

In the absence of an express prohibition of the 
husband, the natural mother is competent under the 
Hindu Law to give away her sonin adoption in the 
dattaka form. [p. 672, col. 1 

The injunction of the sRastras against the adoption 
of an only son is only commendatory and not manda- 
tory. [idid.] 


First appealfrom a decree of the Sub- 
i Judge, Meerut, dated the 21st May, 
1925. 


Mr. P. L. Banerji, for the Appellant. 

Sir Tej Bahadur Sapru, Kt., and Dr. K. N. 
Katju, for the Respondent, 

JUDGMENT.—This is an appeal by 
one Dharam Prakash minor under the 
guardianship of his natural mother Musam- 
mat Chandrawati against the judgment of 
the Subordinate Judge of Meerut, dated the 
31st of May, 1925, decreeing the claim of 
the plaintiff Shrimati Kalawati Devi for a 
declaration that Dharam Prakash, the de- 
fendant, was not the adopted son of the 
plaintiff and that hisadoption wae invalid. 

Lala Ram Saran Das owned considerable 
property, moveable and immoveable. He 
died in December, 1896, leaving two widows 
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Musammat Basanti and Musammat Kala- 
wati Devi and a mother, Musammat Bhawan 
Kunwar. Shortly befoye hie death he exe- 
cuted a Will on the 6th of December, 1896, 
under which he made Musammat Kalawati 
the absolute owner of his entire property 
and gave her aright‘ to sell, mortgage, 
denote or otherwise transfer the property 
in any way she liked. Healso authorised 
Musammat Kalawati" to adopt when she 
wished any boy " of her choice and if the 
adopted son died, he empowered her ta 
adopt a second anda third boy insucces- 
sion. He also fixed certain allowances for 
his mother Musammat Bhawan Kunwar and 
his senior wife, Musammat Basanti and 
made provision for their residence in a house 
known as “ mahal sarai," 

. On the 10th of December, 1896, he added 
an important clause to the Will of which the 
following is the official translation :—“ Pur- 
ther it is stipulated that if Musammat 
Kalawati ‘ should like to adopt a son, she 
shall not adopt any son of the relations 
of her family or of that of Musammat 
Basanti or Bhawan Kunwar. If my brother, 
Jiwan, should give his son into adoption, 
she should adopt him ; otherwiseshe should 
adopt some other boy, and she shall not 
have a power to makea gift, In casa of 
necessity Musammat Kalawati shall have 
power to sell or mortgage a portion of the 

« property.” The original of which the above 
is the translation runs .as follows :— 
Mukarrar sharat yeh hai ki agar Kalawati 
god lena pasandkare to apne ya Musammct 
Basanti ya Bhawan Kunwar ke khandani 
rishtedaron men sekisi pisar ko god na legi, 
Agar Jiwan mera bhai apna larka god de 
to us ko warna dusre larke ko god le, 
aur hiba na kar  sakegi. Ba sharot 
zarurat Musammat Kalawati juzwi ja?dad 
bai wa rehan kar sakegi. Jiwan Ram 
had an only son ofthe name of Lalman. 
In the beginning of 1912 Musammat 
Kalawati Devi requested Jiwan Ram to 
give Lalman in adoption to her but he re- 
fused and signified his refusal in a regis- 
tered instrument dated the 9th of January, 
1912. 

Kalawati had a brother of the name 
of Brij Ballabh Saran whose daughter 
Musammat Chandrawati was married to one 
Raja Ram of Najibabad. The defendant- 
appellant is the only issue of this mar- 


riage. 
On the 8th of August, 1918, Musammat 
Kalawati executed a deed of adoption, 
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whereby she declared in unequivocal terms 
that shehad taken Dharam Prakash in 
adoption to herself, and her husband under 
his express authority. 

The present action was commenced by 
Musammat Kalawation the 28th of May, 
1924. Inthe plait, she studiously avoids 
committing herself to the statement that, 
es a matter of fact, she had taken Dharam 
Prakash in adoption. She impugns the 
deed of adoption on five grounds :— 

(1) She complains that the document was 
procured from her by undue iufluence ; 

(2) the adoption itself was invalid, as 
Dharam Prakash belonged to a class or 
category of persons adoption from whom 
waa expressly prohibited by the testator in 
the last clause of the Will; 


(3) Musammat Obandrawati had no author- 


ity of her husband to give her son in adop- 
tion; 

(4) the adoption was not acted upon ; no 
mutation having been effected in favour 
of the defendant, who continued to 
reside with his mother Chandrawati 
at Najibabad and had never lived with the 
plaintiff ; and 

(5) the adoption of an only son was op- 
posed to Hindu Law. 

In defence, all these grounds were travers- 
ed by the defendant, who further pleaded 
limitation and estoppel. 


The Subordinate Judge heldthat the factum : 


of adoption was proved by overwhelming 
evidence, that adoption was voluntary and 
‘without any outside influence, that the 
plaintiffs claim was not barred by limita- 
tion, that the plaintiff was not estopped 
from challenging the adoption, that the 
adoption was not bad in law on the ground 
that Dharam Prakash was the only son of 
his father but that the plaintiff was en- 
titled to succeed on the short ground that 
on a true construction of the last clause of 
the Will, the defendant was a khandani 
rishtedar of the father of Musammat Kala- 
wati and his adoption, therefore, contraven- 
ed the express mandate of her husband. 
The Subordinate Judge decreed the 
plaintiff's claim. f 
The defendant in his appeal urges three 
points before this Court :—(1) The defend- 
ant as son of Raja Ram belonged to a very 
different family from that of Musammat 
Kalawati's paternal relations and his adop- 
tion was not invalid as being in contra- 
vention of the WillofEsm Saran Das dated 
the 10th of December, 1896, (2) the plaint- 
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iff's claim je time-barred and (3) the plaintiff 
is estopped from repudiating the adoption 
or having the deed of adoption set aside. 

As hasalready been pointed out, the 
Subordinate Judge held that Dharam Pra- 
kash wasa khandani rishtedar of Musam- 
mat Kalewati'efather. This conclusion was 
based partly upon certain judicial decisions 
of this Court. In Radha Parshad v, 
Nannu (1) Karamat Husain, J., held that 
in the Urdu language rishta meant relation 
either by blood or by marriage. In Khuman 
Singh v. Hardai (2) it was held that a ven- 
dor's father's brother's widow was a reshte- 
dar karibi. In neither of these two cases 
the words khandani rishtedar occurred in 
the wajib.ul-arz, The question for deter- 
mination in those cases was whether the 
expression  rishtedar karibi was wide 
enough, having regard to the entire con- 
text of the wajib-ul-arz, to include cer- 
tain persons, who were claiming a preferen- 
tial right to pre-emption, 


It is not permissible to interpret one 
document by another, the terms of which 
are neither identical nor even parallel. It 
is extremely dangerous to pick out stray 
phrases from a document, which has been 
judicially interpreted and to extend the 
scope of the decisionto a document of a 
different kind, couched in different terms, 
without any regard to the context, to the 
setting or to the surrounding circum- 
stances. 


The two rulings relied on by the Subor- 
dinate Judge were constructions of parti- 
cular words in the wajib-ul-arzand the deci- 
sions proceeded upon the interpretation of 
the documents then before the Court, re- 
gard being paid to the relation of the 
particular wordsto the entire context. The 
Subordinate Judge also refers to the Fal- 
lon's English Hindustani Dictionary and 
to Wharton's Legal Lexicon and finds that 
khandan means family, that family means 
lineage, and lineage means race, family, 
progeny ascendant or descendant. From 
these he concludes that reshtedaran-i-khan- 
dani means relationg by blood, ascendant 
or descendant, whether in the male or fe- 
male line of descent. 

The learned Judge further argues that 
if the testator had intended to place: the 
ban upon the male agnates of the family 


(1) 5 Ind. Cas. 669. 
(2) 11.41; A. W. N. (1889) 1; 6 Ind. Dec. (N. s.) 
455 (F. B.). 
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of the father of the three ladies and no 
further, he would have used the word 
elt jaddi and not reshtedaran-i-khandan in 
the Will, 

In construing thelast clause ofthe Will 
Bo as to gather the intention of the testa- 
tor, one hasto place himself in the testa- 
' for's arm-chair, On the 6th of December, 
1896, Ram Saran Das had in the very first 
paragraph ofhis Will, provided that after 
his death Musammat Kalawati was to have 
an absolute estate with plenary powers of 
transfer. In para. 4 he arms Musammat 
Kalawati with the authority “to adopt 
when she wishes after my death any boy 
whom she likes,” It ought to be remember- 
ed that a power to adopt is in some ways 
analogous toa power of appointment and 
must be distinguished from trust. As has 
been observed by Wilmot, O. J., “Powers 
are never imperative ; they leave the act 
to be done at the will of the party to 
whom they are given and are not obliga- 
eat Alc the conscience of the party inter- 
ested, 


Tt is a matter of some importance that 
the last clause in the Will was added on the 
10th of December, 1896, and by this addi- 
tion the original Will was modified in three 
important particulars :—(1) It restrict- 
ed the. field of Kalawatis choice by 
prohibiting the adoption of any son belong- 
ing to the family of the father of Kalawati 
orthe other two ladies, namely, Musammat 
Basanti or Musammat Bhawan Kunwar ; 
- (2) it was directed that in making the 
choice preference must be given to the son 
of Jiwan who was the own brother of the 
testator. This direction was imperative 
and (3) the estate of Musammat Kalawati 
was cut down to alimited estate. She was 
to have no power to make a gift. She was 
authorised to sell or mortgage only a por- 
tion of the property, in case of necessity. 


Itisnot difficult to imagine that the 
terms ofthe Will dated the 6th of Decem- 
ber, 1896, had reached the ears of Musam- 
mat Bhawan Kunwar and Musammat 
Basanti, the senior wife. In Indian fami- 
lies, it is a very rare occurrence that Wills 
are kept under the seal of secrecy. It is 
not difficult to imagine that the senior wife 
and the mother felt very keenly not only 
the inequality of the legacies But they 
felt aggrieved by the circumstance that 
Musammat Kalawati was made the abso- 
lute owner of the property with power of 
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tranefer and with a power of adoption un= 
fettered by any limitations or restrictions 
whatsoever. It was felt.that if th» Will, 
dated th» 6th of December, 1896, ware al- 
lowed to stand there was nothing to pre- 
vent Musammat Kalawati from making 
a gift of the entire property to any mem- 
ber of her father’s family. It was also 
felt that the same result could be reach- 
ed by Kalawati taking a boy of her 
father's family inadoption. To avoid any 
jealousy or bitterness, festering in the 
minds of these three ladies after the death 
of Ram Saran Das and to prevent the pos- 
sibility of his property vesting in the 
paternal relations of the junior wife, the . 
last clause of the Will was deliberately add- 
ed. To hold the balance even between 
Kalawati and .the two ladies, dictated 
perhaps by a rude sense of justice 
he also previded that no boy belonging to 
the family of the father of the other two 
ladies could be taken in adoption. 

By the words khandani reshtedar, the 
testator intended to mean the agnatic re- 
lations of the father, There is not much of 
divergence between the connotations of 
these words and of the words ek jaddi. 

The testator could possibly have no ob- 
ject in prescribing that not only the boys 
of the paternal house of these ladies should 
not be adopted but that he should travel 
further a field by prescribing that boys of 
the family, connected with the paternal 
house of these ladies by blood, marriage or 
adoption should be placed in the same class 
or category as the former. 

In the case of a Hindu, his khandan con- 
sists of his lineal ascendants and descend- 
ants and his collaterals in the male line. 
Sisters and daughters after their marriage 
are transplanted from the family. They 
acquire the lineage or gotra of their 
husbands. The family tieis almost com- 
pletely cut as under, excepting within very 
narrow limits for the purpose of marriage 
or adoption. In Muhammadan families, 
where sisters and daughters inherit pro- 
perty side by side with the males and 
where females acquire an absolute do- 
minion in the inherited property, the word 
khandan may have a) more extensive mean- 
ing. 

. In the present dake; it would be most 
unreasonable to expect that Ram Saran 
Das should have intended to exclude the 
adoption of a boy belonging toa family, 
which was connected with the family of 
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the paternal relations of the three ladies 
by marriage. The wider the area, the 
greater is the chance of a good and pro- 
per selection. This rule of common sense 
js very well understood by Hindu and is 
very fully appreciated by the Vaish class 
to which the testator belonged. By widen- 
ing the area of exclusion, Ram Saran Das 
would be acting mostirrationally, be doing 
no good to himself and would he placing 
barriers and difficulties in the way of Mu- 
sammat Kelawati in the matter of making 
a proper selection. The mischief aimed 
at was that the family ofthe father of the 
three ladies should not be enriched at the 
expense of the testator and this consum- 
mation was amply secured by placing re- 
atrictions within the narrow limits indicated 
above. 

It the construction contended for by 
respondent be accepted to its fullest 
extent and with all its implications, 
this would lead to very startling results. 
This would prohibit the adoption even of 
boys belonging to the family of the own 
brothers of the testator. The husband of 
Bhawan Kunwar was related to Bhawan 
Kunwar's father by marriage, Her hus- 
band's descendants or their progeny would 
under the circumstances come equally un- 
der the ban. A power to adopt where it 
happens to be a special as distinguished 
from a general power, has to be strictly 
construed and no limitation should be im- 
ported into the document, independently 
of what would flow from the plain etymolo- 
gical meaning of the document itself, 
Where the words are clear and unambi- 
guous, full effect has to be given to those 
words, without any regard to extraneous 
circumstances such as the conduct of the 
parties or the particular surroundings, 
which might have influenced the intention 
ofthe testator. Khandani rishtedaran men se 
kisi pisar ko has to be construed with re- 
ference to the context, and etymologically, 
it clearly means any son of the agnatic 
relations of the persons indicated by name 
in the document. Assuming that the gx- 
pression is equivocal and might inelude 
a son of a family connected by marriage 
with the family of the father of the ladies, 
in view of the circumstances set out above, 
it is not possible to hold that this could 
have been the sense, in which the testator 
used those words. 

The name of Kalawgti's father was Sahu 
Nand Lal who hàd & numerous family at 
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Moradabad. One of his sons was Brij 
Ballabh Saran. His daughter, Obandrae 
wati, on her marriage to Raja Ram ceased 
to belong to the family or khandan of 
her own father. No Hindu testator would 
be expected to treat Dharam Prakash the 
son of Ohandrawati by Raja Ram as a 
khandani reshtedar of Sahu Nand Lal. The 
adoption of Dharam Prakash, therefore, 
was clearly outside the prohibition impos: 
ed by the testator and wae, therefore, valid 
in law. 

It is next argued that the plaintiff's 
claim is time-barred. The contention is 
that Musammat Kalawati, having duly 
executed and registered a deed of adoption 
on the 8th of August, 1918, was not cem- 
petent to maintain the declaratory suit 
without having the deed of adoption set 
aside, The deed of adoption not having 
been set aside within 3 years from the 
date, when the facts entitling Musammat 
Kalawati to have the instrument cancelled 
or set aside, became known to her, under 
Art. 9L of the Indian Limitation Act, 
the present suit was barred on the 28th 
of May 1924, the date when the action was 
commenced. 

The specific Article applicable to a suit 
to obtain a declaration that an adoption 
was invalid is Art. 118 which pre- 
scribes 6 yearsfrom the date when the 
alleged adoption became known to the 
plaintiff. The suit having been instituted 
within 6 years of the date of the adoption, 
it is clearly within time and is clearly 
within the scope of Art. 118. The 
main relief claimed in the suit is a de- 
claration about the invalidity or illegality 
of the adoption. The adoption deed by 
itself does not confer any status upon the 
defendant as an adopted son. It only 
recites a fact and is evidence of such a 
fact having already taken place, A re- 
lief for the avoidance of the deed of adop- 
tion was, therefore, neither necessary nor 
obligatory. It was merely ancillary to the 
main relief claimed, There is no force 
in the plea of limitation, which is accord- 
ingly rejected. " 

It is next pleaded that the plaintiff is 
estopped from challenging the adoption of 
Dharam Prakash. 

Section 115 of the Indian Evidence Act 
which formulates the law relating to es- 
toppel runs as follows:— . 

“When one person has, by his declaration, 
act or omission, intentionally caused or per- 
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initted another person to believe a thing to 
be true and to act upon such belief, neither 
he nor his representative shall be allowed, 
in anysuit orproceeding between himself 
and such person or his representative, to 
deny the truth of that thing.” 

It is immaterial for the purpose of this 
suit, whether this section is treated as a 
rule of evidence or a rule of equity. There 
is really no difference is substance between 
the two positions and the same legal result 
will flow from either. 

A rule of estoppel is purely personal 
against the person estopped and cannot 
create any substantive right in rem except 
against the person estopped or his personal 
representative, By the operation of this 
rule, no status arises in favour of the 
defendant as an adopted son for all pur- 
peses under the Hindu Law, In order to 
constitute estoppel, the following four 
conditions must be fulfilled:— 

(1) There must be a representation 
of the existence of a fact to another person, 
(2) the latter should believe in this repre- 
sentation (3), he should acton this belief 
and (4) by his so acting, his position should 
be materially altered, 

No estoppel ean ensue upon a repre- 
sentation, not of a fact—but of a mere 
opinion or of a point of law. If, therefore, 
& person alters his position to his detri- 
ment, by acting on the representation of 
a mere question of opinion or à matter of 
law which would be equally accessable to 
both the parties, no estoppel could arise. 
But where there has been a representation 
as to the existence ofa fact to acertain 
person and the latter believes it and acts 
upon it and his position is altered, so 
that hecannot be put back to his original 
Position at all, or, at any rate, without 
great loss and inconvenience, estuppel will 
. undoubtedly ensue. 

Musammat Kalawati as the favourite wife 
of Ram Saran Das was in a position to 
know his real intentions, apart from a re- 
course to the terms of the Will, 

The circumstances under which the last 
paragraph of the Will was added can leave 
no room for doubt*th.t the addition 
was made as the result of a debate 
in the family conclave, and the real object 
of the addition so made was fully known 
to all the members of the family con- 

‘cerned, ee 

Musammat Kalawati appears to bea parti- 

eularly cautious lady as is evidenced by 
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the fact that she obtained from her brother- 
in-law Jiwan a formal document signifying 
his refusal to give his son in adoption, 
This goes to show that in the matter of 
the choice ofa boy, she was not prepared 
to take any risks. 

Exhibit B purports'to, be a letter sent 
by the plaintiff to Musammat Chandrawati, 
This letter bears no date. This letter 
may be construed as containing an implied 
representation that the defendant was a 
boy of the class whose adoption was 
approved and not prohibited by her huas- 
band. The letter is not explicit but the above 
conclusion may be implied from the follow- 
ing text: "Lalli Iintend to adopt a “boy, 
As soon as you receive this letter, you 
should consult your father-in-law about 
my intention to adopt Dharam Prakash, 
Ascertain the matter and write to me at 
once. 

This, however, is a minor point and need 
not be pursued any further. The next 
letter also bearing no dateis Ex. O ada 
dressed by the plaintif to Musammat 
Ohandrawati. The material portion of tha 
letter may be quoted:—"] request you most 
respectfully to give Dharam Prakash in 
adoption to me, As soon as you receive 
this letter, please start for Najibabad with 
your brother Brij Lal and get Dharam 
Praksh forme from Govind Prasad. (aic) 
s. have fully shown the papers tó 
the Pleaders and made thorough enquiries 
from them. The Pleaders have advised me 
that I can gladly adopt my nephew's son, 
No one here will dispute with Dharam 
Prakash. Please go and fetch him soon! 
please do not delay it. Do this for me out 
of the old love.” The above letter is g 
clear representation that uader the terma 
of her husband's Will Musammat Kalawati 
was competent toopt Dharam Prakash 
end that she had @rtified her position in 
making the representation to Ohandrawati 
by legal opinion, sought and obtained, 

It appears from} the statement of ene 
Baldeo Mal, who (was the own upele of 
Dharam Prakash, that a similar Yepresent&« 
tion was made to hilm when he was deputed 
to the plaintiff for ejnquiry. He says: "My 
father sent me to enquire whether the 
plaintiff had authori 
Meerut and asked pl 
authority by which 
She showed me 
Jiwan Ram, brothe 
saying that he did 













of Ram Saran Das, 
ot-waht to give his sen 
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in adoption to plaintiff and another paper 
she showed me wasthe Willof Ram Baran 
Das giving her authority to adopt," 

The only interpretation which can be put 
upon this statement is that Musammat 
Kalawati was making a representation that 
the son of Jiwan Ram being now out of the 
way, she was competent to adopt Dharam 
Prakash asa person belonging to a class, 
whose adoption was authorised by the 
terms of her husband’s Will. 

The adoption took place on the 8thof 
August, 1918, with due formalities and a 
certain amount of pomp and ceremony. A 
photograph of the scene was taken, which 
has been produced in thiscase. A deed of 
adoption was executed by Musammat 
Kalawati which bears her signature in 
Butograph. This document was scribed 
by Har Pershad and is attested by no less 
then 22 witnesses many of whom are men 
of respectability and position. It was 
presented for registration by Kalawati in 
person and she admitted its execution and 
completion before the registering officer. 

This document contains amongst others 
the following recitals:—‘Under the Will, 
my husband has also directed me that if I 
so like, I may in order to perpetuate his 
name and the family, adopta boy according 
to my own desireand liking. 1 have been 
thinking of itfor about 6 years. [am now 
about 46 years’ old and life is transitory and 
uncertain. I, therefore, wish to fully carry 
out the Will made by my husband. I have, 
therefore, of my Own accord and free-will 
and while in & sound state of body and 
mind, taken Dharam Prakash, begotten son 
of Raja Ram, resident of Najibabad in the 
District of Bijnor in adoption from Bibi 
Ohandrawati, mother of the said Dharam 
Prakash according to the Hindu Law, im 
compliance with the permission given to me 
by my husband Lala Wam Saran Das, 
deceased under the Will referred to above 
and I have performed all the ceremonies in 
conneotion with bis adoptlion to-day.” 
is not all. The documjnt proceeds "the 
said adopted son is & minor aged 7 years at 
this time. Ishall be .is}guardian so long 
BS live, cesses e iJ, the executant, 
according to tha 






: deed of adoption isa vary solemn document 
“And some sanctity attafiches tothe declaras 
: Hons, made by the exed&itant in view of tha 
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nature of theceremony and thecireumstances 
under which the document was drawn up. 

It is clear from the evidence that a 
representation wai made by Kalawati that 
the said representation was believed by 
Chandrawati and that acting upon that 
belief she gave her son in adoption to the 
plaintiff. 

An alteration of the position is inevit~ 
able from an adoption, The adopted son 
renounces his place in his natural family 
and acquires a legal status in the family to 
which heisintroduced. It is not open to 
the adopted son to cast aside or renounce his 
status as an adopted son as though it were 
amere cob-web by a mere sweep of the 
brush. Fresh avenues of responsibilities, 
domestic, religious andsocial open out for 
him in his new sphere of life, It would, 
therefore, be idle to argue that by the 
adoption the position of Dharam Prakash 
was not materially changed, 

From the facts detailed above there is 
no escape from the position that all the 
incidents of estoppel are present in this 
case and that Musammat Kalawati is 
precluded from challenging the adoption 
of Dharam Prakash, 

The Indian High Courts and the Judicial 
Committee of the Privy Council have in 
similar cases and under similar circum- 
stances applied the rule of estoppel. In 
Dharam Kunwar v. Balwant Singh (3) 
Stanley, O. J., revieweda large number of 
authorities of the Indian High Oourts in 
support of estoppel. This decision was 
affirmed by the Privy Oouncil in Dharm 
Kunwar v. Balwant Singh (4). 

The learned Advocatefor the respondent 
asks us to distinguish these rulings on the 
ground that in those cases the adoption had 
been acted upon for a large number of 
years. Evidence that adoption has been 
acted on for a large number of years may 
be very material on the question as to the 
faetum of adoption but is nota necessary 
ingredient for ita validity, In the case of 
Rani Dharam Kuar, the feud began very 
shortly after the adoption. In the case in 
hand, the plaintiff did not repudiate the 
adoption tillabout the Sist of July, 1893, 
when she made an open challenge and 


(3) 30 A. 
M. L. T. 385. 
(4) 15 Iyd. Cas, 673; 39 I. A. 142; 18 O. W, N, 675) 
9 A L. J, 730; 14 Bom, L. R, 485; i 

641; 12M. L. T. 95; 16 O L, J, 60; 34 A 398; 23 M, 


L, J, 200 (P, Q.) 
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published the -same in the advertisement 
columns of the Leader News Paper. 

The defendant is stilla minor, In view of 
bis extreme youth, an arrangement appears 
to have been arrived at between Kalawati 
and Chandrawati that the natural mother 
was to live with the boy and the place of 
residence was divided between Meerut and 
Najibabad. Itappears from the statement 
of Basdeo Mal, which may be accepted, that 
Dharam Prakash lived with Kalawati after 
his adoption and that he removed to 
Najibabad two years before the institution 
of the present suit, 

Reliance is placed upon'the further fact 
that in certain extracts from school regis. 
ters (paper No. 189and paper No. 30) the 
name of Dharam Prakash's father is 
entered as Raja Kam and not as Ram Saran 
Das. The adoption was made with tke 
utmost publicity at the time when the 
entries were made. There was no dispute 
asto the adoption. The entry of the 
‘father's name ison the very face of it a 
misdeseription, and whoever may he 
responsible for this mistake, Dharam 
Prakash who is still a minor cannot be 
saddled with the consequence thereof. It 
is probable that the mistake was due either 
to the ignorance or incompetence of the 
person who caused the entries to be made 
in the school registers. It has already 
been noticed that-the representation made 
by Musammat Kalawati was of a matter of 
fact and not on a matter either of law or of 
opinion. Assuming Kalawati was some- 
ow or other misled in her interpretation 
of the last clause of the Will, nonetheless 
if she made the representation to Musam- 
mat Ohandrawati as she appears to have 
done and the latter believed and acted upon 
it, the former will still be debarred from 
impeaching the validity of the adoption, 
lt was held in the case of Sarat Chunder 
Deyv. Gopal Chunder Laha (5) that the 
existence of estoppel did not depend on 
the motive, or on the knowledge of the 
person, who was holding for the representa- 
tion and that it was not essential that the 
intention of the parties whose declaration, 
act or omission had induced another to act, 
or to abstain from acting should have been 
fraudulent or that he should not have 
been under a mistake or misapprehension. 
_, The following passage occurs in a well. 
. known text book: “In every caga.ticcccecsss 

(5) 200, 206; 197, A. £03; 6 Sar, P, O, J, 2245 10 
Jnd. Dec, (x, 94) 201 (P, QJ), 
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‘the determining elementis not the motive 


or thestate ofthe knowledge of the party 
estopped, but the fact of his representation 
or conduct as having induced another to act 
on the faith of such representation or con- 
duct." (Cosperez on Estoppel, 1915, page 42), 

Lord Herschell remarks in the case of 
Bloomenthal v. Ford (6): “I cannot myself 


‘think that, where an unequivocal statement 


is made by one party to anotherof a par- 
ticular fact, the party who made that state- 
ment can get ridof the estoppel which 
arises from another man acting upon it by 
saying that if the person to whom he made 
the statement had reflected and thought all 
about it he would have come to see that it 
could not betrue. Of course, if the person 
to whom the statement was made did not 
believe it, and did not act on the belief 
induced by it, there is no estoppel," 

The law on the subject could not have 
been stated in clearer terms, 


The learned Advocate for the respondent 
has referred this Oourt to two Privy Council 
cases in support of the proposition that 
there could be no estoppel under circum. 
stances similar to those of the present case. 
In Dhanraj Joharmal v, Soni Bai (7) the 
factum of adoption itself was not establish- 
ed. Hstoppel was sought to be raised not 
against the adoptive parents but against 
the niece of the adoptive father on the 
ground that her father had by his conduct 
treated the defendant as the adopted son of 
his own brother. Their Lordships held 
that estoppel was purely personal and the 
facts imputed to the father of the plaintiff 
did not constitute estoppel against him, 
The next case relied on was Gopee Lal v, 
Sree Chundraolee Buhooji (8). Here, thera 
was no representation ofa matter of faet, 
The fact which was represented was admit- 
ted tobe true but the parties, upon. the 
assumption and admission of the said fact, 
arrived at the conclusion that the adoption 
was valid in law, It was held by their Lord« 
ships that these circumstances did not 
create any estoppel between the parties, 








(6) (1897) A. C. 156 it p. 168; 66 L. J, Oh. 254: 76 
L. T. 205; 45 W., R. 449, : 

(7) 87 Ind. Oas. 357; 2 ©. 482; 23 A.L. 3.273; A, 
I. R. 1925 P. O. 118; 2 0. W. N. 335; L. R. 6 A. (P. C.) 
97; 27 Bom. L. R.837; Pl N.L. R. 50; 49 M, L, J, 
173; (1925) M. W. N. 692] 52 I A. 221; 80 O. W.N, 
601 (P. C.j. : 

9 I, A, Sup, Vol, 131;719 W, R, 12; 11 B. L, R. 301 
8 Sar, P, C. d, 217 (P. oF, . 
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' These two eases, therefore, are clearly 
distinguishable and are of no help to the 
respondent. 

It was argued though not very seriously, 
that Musammat Onandrawati was not 
authorised by her husband to give away 
her son in adoption, and, therefore, the adop- 
tion was not valid under the Hindu Law. 
The contention is not sound. In the 
absence of &n express prohibition of the 
husband, the natural mother was competent 
under the Hindu Law to giveaway her son 
in thedattaka form. Lastly, it is argued 
that Dharam Prakash was the only son of 
his parents and that his adoption is opposed 
to Hindu Law. This contention is equally 
without force. The injunction of the 
shastras against the adoptionof an only son 
jsonly commendatory and nof mandatory. 

In view of what has been slated above, 
the appeal ought to prevail and the decree 
of the Court below should be vacated with 
costs throughout. . 

The appeal is decreed and the plaintiff's 
Claim is dismissed with costs throughout, 
ANA Appeal allowed, 
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MADRAS HIGH COURT. 
Orvit ArPsAL No. 94 oF 1924. 
February 21, 1928. 

Present :—Justice Sir William Watkin 
Phillips, Kr., and Mr, Justice Devadoss. 
VAOLAMUDI BHIMAYYA AND OTHERS— 
Deranpants Nos, 27 To 31, 93 AND 35— 
APPELLANTB 


versus 
PUTOHA LAKSHMINARAYANA— 
PLAINTIFF—HRESPONDENT. 

Civil Procedure Code (Act V of 1008), s. 17, O, I, 
v. §—Suit by adopted son to set aside: alienations by 
guardian—Misjoinder of parties and causes of action 
—Part of properties outside jurisdiction of Court, 
effect of. f 
. A suit by an adopted son to set aside a large 
number of alienations effected by his adoptive 
mother and guardian isnot bad for misjoinder of 
parties and causes of action. ; 

Govindaraja Mudaliar v. Alagappa Thambiran (1), 
followed. 

The fact that some of the properties comprised in 
the plaint are situate outside khe jurisdiction of the 
Court does not bar the maip/tainability of the suit 
in that Court. Section 17 ensjoles such a suit to be 
maintained. 

' Bengal and North Westerfn Railway Co., Ltd. v. 
Sadaram Bhairodan (2) an|d Dampanaboyina Gangi 
y. Addala Ramaswami (3), (distinguished. 

Appeal against a dfecree of the Court 

of the Subordinate fudge, Guntur, In 


' Original Ruit No, 80 of &92 
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Mr. P. Satyanarayana Rao, for the Ap- 
pellant. 

Mr. Ch. Raghava Rao, for the Respondent. 

JUDGMENT.—In this case an adopted 
son brought a suit to set aside a large 
number of alienations effected by his 
adoptive mother and guardian. The ap- 
pellants are some of the alienees and 
they present this appeal relying on the . 
contention that the suit was net main- 
tainable in the Sub-Court, Guntur, on 
the ground that the properties alienated 
to them were situate within the juris- 
diction of the Bezwada Court. In the 
first place it is contended that the suit 
in respeot of all these alienations is bad 
as it does not come within the provision 
of O.I, r.3. That point hasbeen finally 
settled by & Full Bench of this Court 
in Govindaraja Mudaliar v. Alagappa 
Thambiran (1) where it was held that & 
suit to set aside a number of alienations ` 
by a previous trustee was not bad for 
misjoinder of parties and causes of action, l 
The facts here are similar and following 
that case it must be held that O. I, r. ë 
does apply. 

It is then contended that, inasmuch as 
some of the properties were situate out- 
pide the jurisdiction of the Guntur Court, 
they could not be included in this suit, 
Section 17 of the Civil Procedure Code is 
directly applicable in a case like this 
and the ruling referred to in Bengal and 
North Western Railway Co., Ltd. v. Sadaram 
Bhairodan (2) is no authority to the con- 
trary. In that case it was quite unnecessary 
to discuss the effect of s.17, Another case 
has been referred to,namely, Dampana- 
boyina Gangi v. Addala Ramaswami (8). 
The principle of that case may be accept» 
ed and still it does not affect the ques- 
tion here, 

The further point that these appellants 
were not able to adduce evidence owing 
to ficod has been dealt with by the 
lower Court in an interlocutory order 
and there is no reason to interfere with 
that order seeing that the appellants 
had taken no steps whatever to prepare 
for the case. $ 

The appeal is dismissed with costs. 

Y. NL Y. Appeal dismissed, 


(1) 97 Ind, Cas. 219; 49 M. 836; 24 L. W. 186; 51 M, 
L. J. 194; 81926) M, W. N. 642; A. 1. R. 1926 Mad. 911, 
(2) 70 Ind, Cas, 229; 49 O, 895; 27 O, W. N. 82; AT, 
R. 1922 Cal, 500, 
v) 2t M. 786; 12 M, Lad, 108. 
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LAHORE HIGH COURT. 
CRIMINAL Revision Petition No, 185 oF 


April 23, 1928, 
Present :—Mr. Justice Addison. 
HAYAT-—AcousgD —PeTiTIONEK 
versus 
‘ EMPEROR— RESPONDENT, 
Penal Code (Aet XLV of 1860), s. 411— Possession 


of stolen property of various thefis—Conviction for. 


different offences, legality of. 

A person found in possession of properties 
forming the subject-matter of different thefts cannot 
be convicted of different offences of receiving stolen 
property, unless the prosecution establishes that 
the properties so recovered were received by him at 
different times. 

Crown v. Rampershad (2), Queen-Empress v. 
Makhan (4), Sheo Charan v. Emperor (5), Ishan 
Muchi v. Queen-Empress (8) and Ganesh Sahu v. 

Emperor (7), followed. 

- Sant Singh v, Emperor (1) and Ghulamo v. Emperor 
(3), dissented from, LL 
Petition for revision of the order of the 


Sessions Judge, Maltan. dated the 20th 


August, 1926, affirming that of the Sub- 


Divisional Magistrate, 
8th April, 1926. 

Mr. Raj Krishna, Government Advocate, 
for the Respondent. 


JUDGMENT.—The petitioner was 
convicted of thrae different offences under 
8. 411, Indian Penal Code, by a First Class 
Magistrate on the 8th April, 1926, and was 
santenced to six years’ rigorous imprison- 
ment in addition to a fine of Rs. 200 to be 
followed by six years’ Police surveillance 
under 8, 565, Oriminal Procedure Code. “On, 
appeal the learned Sessions Judge main- 
tained the three convictions unders. 411, 
“Indian Penal Code, but reduced the sen- 
tences to one year, two years and one year's 
rigorous imprisonment, total four years, to 
be followed by six years’ Police surveil. 
Janca under 8. 565, Criminal Procedure 
Code, that is, two years for each offence, 
I admitted this revision as it seemed to 
mea that a person who was found in posses- 
gion of cattle identified as belonging to 
different owners should not be convicted 
of several offences of receiving in respect of 
the property identified by each owner un- 


Alipur, dated the 


less there was evidence to prove that they ~ 


were received by him at different times, 
The petitioner was found with the stolen 
cattle of three different persons shortly after 
the thefts of the cattlehad occurred. There 
was no other evidence against him and no» 
thing toshow that there were three dis- 
yinot acta df receiving tho stolen cattle, 


án 
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I find: that thera is a Full Bench decision 
of the Punjab Chief Court, Sant Singh v. 
Empress (1), which took the view that it was 
for the accused to establish that there was 
only oneact of receiving when he was found 
with property forming the subject-matter 
of different thefts. This Full Bench deci- 
sion dissented from a previous Division 
Bench decision, Crown v. Rampershad (2). 
The Sind Court has taken the same view as 
that expressed in the Full Bench decision 
of the Punjab Ohief Court: see Ghulamo 
v. Emperor (3). The Allahabad and Cal- 
cutta High Courts have taken the other 
view. The Allahabad decisions are Queen- 
Empress v. Makhan (4) and Sheo Charan v. 
Emperor (5) and the Calcutta decisions are 
Ishan Muchi v. Queen-Empress (6) and 
Ganesh Sahu v. Emperor (7). lt seems to 
me that the correct view is that the progecu- 
tion must establish its case and that it was, 
therefore, for the prosecution to establish 
that there were three different acts 
of receiving. No case, following the 
Fall Bench decision of the Punjab Ohief 
Court, can be traced and I know that the 
praetice of this Court of late years hag been 
to follow the Allahabad and Calcutta High 
Courts’ view. With very great respect I 
wish tosay that my view is the sume as that 
taken by the learned Judges of the Allaha- 
bad and Calcutta High Courts. In any 
case it was laid down in the Punjab Ohief 
Court's Full Bench decision that Magistrato 
would be wise not to infliot aggregatesens 
tences amounting to more than the maxi» 
mum for the offence, that is, three years, 
This view may have been expressed because 
the learned Judges had some doubt as to the 
proper view to be taken of the law. I, 
therefore, accept these three petitions and 
in modification of the order of the learned 
Sessions Judge convict the petitioner of ono 
offence only under s. 411, Indian Penal 
Code. The petitioner has already been for 
more than two years in Jail. I, therefore, 
reduce the sentence of imprisonment to 
that already undergone, 1 also reduce tho 


«1) 28 P. R. 1889 Cr, 

(2) 5 P. R. 1874 Cr. 

(3) 96 Ind Cas. 120; 27 Ct. L. J. 872 

(4) 18 A. 317; A. W. N. (1493) 101; 7 Iud. Dea, (N. S) 


918. 

(5) 73 Ind. Cas. 520; 45 A. 485; 21 A. L, J. 359; 24 
Cr. L. J. 632; A. 1, R. 1923 AIL 547, , 

(6) 15 O. 211; 7 Ind. Dec, N s.) 925," 

(1) 73 Ind. Cas. 931; $0 C, 594; 37 C. L.J. 320; 2? 
C. W. N, 551; A. I. R, 1922 Cal 50:5; 24 Cr. La. d. 
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n 
period of Police surveillance under s. 565, 
erc Procedure Code, to two years in 
&ll. 
R, L. Sentence reduced, 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revisron No. 278 oF 1928, 
May 15, 1928. 
Present:—Mr. Justice Dalal. 
AZIZ ISMAIL AND OTBE&4S—AÀ PPLICANTS 


Versus 
EMPEROR—OprcsrteE Parry, 

Public Gambling Act (III of 1867), s. 12—Ring game, 
Whether game of skill. 

The ring game is not a game of mere skill, 

Ahmad Khan v. Emperor (1), followed. 

Criminal revision from an order of the 
Additional Sessions: Judge, Saharanpur, 
dated the 24th of November, 1927. 

‘Mr. K. C. Mital, for the Applicants, 

Dr. M. Waliullah, Assistant Government 

Advocate, for the Orown, 
. SUDGMENT.—When I first read the 
judgments of two Subordinate Courts, I 
was reminded of what Sir Toby Belch said 
to Malvolio “Dost thou think, because 
thou art virtuous,that there shall be no 
more cakes and ale." I am afraid, however, 
ihat that view of the case was not justifi- 
ed by what has been held bya Bench of 
this Oourt in Ahmad Khan v, Emperor (1). 
It has been held there by two Judges 
that this ring game is not a game of 
mere skill, In addition to that, the single 
Judge, Chamier, J. who made the re 
ference gave his opinion in the same 
direction. 

A request was made that I may refer 
the case to alarger Bench. lam opposed 
to the interpretation of Jaw being revised 
periodically. The ruling is not a very 
old one. It is of 1911, The applicants 
were rightly convicted, butI do not think 
that such heavy fines were necessary, I 
am of opinion that the Police did nothing 
wonderfulin stopping the game and de- 
Berved noreward. The fine of the first four 
applicants is reduced to Rs. 15 each, 
The excess fine, if any recovered, shall be 
refunded. The fine, ordered, by the Magis- 
trate to be paid to ihe Police shall be 
correspondingly reduced to Rs, 90, the total 
fine recoverable from all the applicants, 

Tae revision application of the others 
js dismissed, atl e 
(5 Ì2 fud, Qus 988 are ae cree 
) 12 ind, 8. i (VU) i y U, debe; 
p^ Ld, 612, : DS 
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LAHORE HIGH COURT. 
CriminaL Revision PETITION No. 209 
or 1928. 

April 27, 1928. 

Present :—Mr. Justice Addison. 

RAHMAN--AccUsED—PETITIONER 
versus 
EMPEROR—REspoxDEstT. 

Criminal Procedure Code (Act V of 1898), s. 110— 
‘General reputation’, meaning  of—Zaildars and 
Sufaidposhes, value of evidence of. - 

General reputation of a man is that which he 
bears amongst his fellow townsmen or in the 
neighbourhood in which he lives. [p. 675, cols. 1 &2.] 

Zaildars and Sufedposhes, though not Police Officers, 
are interested to give evidence on the Police side. [p. 
675, col. 1.] 

Kundan v, Emperor (1), referred to. 

Petition for revision of the order of the 
District Magistrate, Sheikhupura, dated 
the 4th August, 1927, afirming that of the 
Magistrate, First Olass, Sheikhupura, dated 
the 28th April, 1997, 

Mr. Devi Dial Kapur, for the Peti- 
tioner. 


JUDGMENT.—The petitioner waa 
ordered by a Magistrate, First Class, on the 
28th of April, 1927, to execute a bond for 
Rs, 1,00) with ore surety to be of good 
behaviour for one year under the provi- 
sions of s. 110, Criminal Procedure Code. 
His appeal was rejected by the District 
Magistrate. 

The ease has had a curious hisiory. The 
challan was presented so far back es the 
15th of February, 1926. The witnesses 
mentioned in the challan were four Sub- 
Inspectors of Police, two Zaildars, a Sufaid- 
posh and one Sohna. Except for two of the 
Sub-Inspectors these witnesses were ex- 
amined ultimately and two other witnesses 
were examined in place of the two Sub- 
Inspectors who were not examined. 

The first Sub-Inspector of Police was 
examined on the 12th of May, 1926. He 
stated that tbe petitioner was a thief and 
associate of badmashes. Hehad never in- 
vestigated & case in which suspicion fell 
upon the petitioner. How he came to 
know that he was athief in these circum. 
stances it is impossible tosay. There were 
then seven dates of hearing on which no 
Witnesses could be induced to attend. On 
the 7th of September, 1926, Sohna, a Jat, 
wasprestnt and Btatedihat he knew nothing 
about the petitioner. On the next hearing 
no witnesses attended, On the 8th of 
October, 1926, two witnesses were examine 
ed, namely,a Zaildar and a Sufatdzosh, 
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They stated that the petitioner was a habi- 
tual thief and an associate of badmashes 
and that he was suspected of a burglary 
in Nawab's house some seven years before, 
As remarked in Kundan v. Emperor (1) 
Zaildars and Sufaidposhes are not Police 
Officers, but itis to their interest to give 
evidence onthe Police side. Besides, their 
knowledge is obviously based only onone 
.Suspieion of his having committed an 
offance some ssven years before. Such 
evidence is worthless. It might be noted: 
that Nawab himself was not produced, 

After that there were five more hearings 
at which no witnesses were present. Then 
on the 29th of November, 1926, one 
Ishar Singh, who was not mentioned 
in the original challan, was examined 
and stated nothing against the petitioner, 
Onthe 17th of Decembar, 1926, one Ghulam, 
who was not mentioned in the original 
challan, was examined as a witness. He 
stated that the accused was not suspected 
ia the case of his theft, but later hə heard 
that he was one of the thieves though the 
Police did not search his house. The 
case was adjourned to the 3rd of January, 
1927, when another Sub-Inspeztor stated 
that he came to know in the investigation 
of Ghulam's theft casethat the petitioner 
was the thief. Hefurther stated ‘that the 
petitioner wasa habitual thief, This state. 
ment is uselesscoming from a person who 
only investigated one case in which he 
Said that the petitioner was suspected, 
though, according to the previous state- 
ment, inspite of that suspicion the peti- 
tioner's house was not searched. Lastly, 
on the 17th of January, 1927, a Zail- 
dar of another Tlaga was put into the 
witness-box to say that the witness's 
character was not good and that he waa 
a thief, though he was never present at the 
investigation of any casein which the peti- 
tioner was suspected. 

The above evidenoe is frivolous and no 
order should hava been passed against the 
petitioner on such evidence. Farther, he 
has produced eight witnesses of his own 
locality who deposed fo his good charac- 
ter. Three belong to hisown village, two 
live a mile away, one lives three miles 
away, and one six miles away. They have 
given evidence of his good reputation, and 
the general reputation of a man is that 

. which he bears amongst his fellow towns- 
(1) 101 Ind. Oas. 253; 9 Lah. 133; 28 Or, L. J, 813; 
Ac L R. 1928 Lah, 49; 20 P, Lu R. 308, 2 
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men or in the neighbourhood in whieh he 
ives. 

As nothing has been established against 
the petitioner, I accept this petition, set 
aside the order of the Courts below and 
direct the cancellation of the bond taken 
from him, 


R. L. Petition allowed. 


ALLAHABAD HIGH COURT. 
OnixINAL Revision No. 301 ox 1928, 
May 18, 1928. 

Present :—Mr. Justice Dalal. 
TIKA RAM—Accoszp—Apprioant 


versus 
EMPEROR-—OsrosrirE-PanTr. 

Indian Works of Defence Act (VII of 1908), s. 86—. 
Continuing fine, when legal—Previous record of con- 
vietion for persistence in offence, necessity of, 

A Magistrate cannot impose a continuing fine 
upon an accused under s.36 of the Indian Works 
of Defence Act, 1903, before recording a conviction 
i ea persistence in the offence. [p. 616, 
ool. 1. 


Criminal revision from an order of the 
Sessions Judge, Agra, dated the 14th of 


January, 1928, 
Lal, for the Appli- 


Mr, Benod Behari 
cant, 

Dr. M, Waliullah, Assistant Government 
Advocate, for the Orown. 

JUDGMENT.—This is a revision, so 
the findings of fact of the Subordinate 
Oourts must be accepted. The applicant 
Tika Ram has been convicted under s, 36 
of the Indian Works of Dafence Act (No, 
VIL of 1903). It has been held by the Sub- 
ordinate Oourts that three thatched con- 
structions of Tika Ram exist within a zone 
Which is marked out under the Act and 
over which a declaration has been made 
under s, 3 of the Act. The lower Courts 
have unfortunately made use of a word 
" maintain " which has a peculiar meaning 
defined in the Actin s.2 (h). The evidence, 
howev-r, on the record and the finding of 
the trial Oourt are to the effect that 
these thatches were put up two er three - 
years ago and subsequent to the declara- 
tion, and, therefore, the proper word &pe 
plicable to them is “ erection "of the struge 
tures. It was argued that Tika Ram hime 
self made their purchasson 6.h May, 1924, 
go the constructions could not haya been 
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erected or put up two or three years ago. 
It appears, however, from the testimony of 
the  defenee witnesses also that these 
thatches are constantly renewed and do 
not remain in the same condition for long. 
They crumble dowh after a year or two, 
and are putupagain. These three thatches 
were put up without permission two 
or three years ago, that is, after the decla- 
ration of the zone; such ia the finding of 
the Subordinate Courts. There seems to 
ba great negligence of supervision, and 
the defence witnesses are probably tell- 
ing the truth when they say that 
thatches are put up without permission, 
and that permission is sought only when & 
building of a permanent character is con- 
structed. However negligent the super- 
vision may be, onze a man is prosecuted for 
a breach ofa statutory rule, his conviction 
cannot berevised, The fine, therefore, of 
Rs, 25 is maintained. The applicant has 
further been directed to paya daily fine of 
Rs. 5 after thros months in case he fails to 
obtain permission for the continuance of 
these thatches at the end of that time. 
What the Court is authorised under s. 36 
to do is to impose an additional fine which 
may extend to Rs. 5 for every day after 
the firatin regard to which he is convict- 
ed of having persisted in the offence. It 
is obvious, therefore, that there must be a 
definite conviction of his persistence in the 
offence before a continuing fine can be im- 
posed. Sofar thereisno conviction thatsubse- 
quent to tat March, 1927, that is, three months 
afterthepronouncement of the judgment of 
the trial Oourt,theapplicant persisted in his 
offence. The order, therefore, for the pay- 
ment of continuing fine is set aside. If 
the trial Court desires to take action, that 
Magistrate must first record a conviction 
of the applicant's persistence in the offence 
and then impose a fine for every day after 
the first in regard to which the conviction 
has been recorded. ' 

In the result the fine of Rs. 28 is main- 
fained, and the other fine is set aside. 

ALN. Ay Order set aside, 
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LAHORE HIGH COURT. 
Criminal Revision Prririon No, 534 
oF 1928. 

April 19, 1928. 

Present:—Mr. Justice Tek Chand. 
MANGAT RAI~—AccusED—PEIITIONER 
versus 
EMPEROR-HREPONDENT. 

Criminal Procedure Code (Act V of 1808), s. 540— 
Magistrate's power to summon witnesses at close of 
case— Discretion, exercise of—Evidence Act (I of 
1872), ss 188, 157—Informer and accomplice, dis- 
tinction between—Iaclusion of hearsay evidence, 
exception to~Duty of prosecution to bring case 
es exception—Accused—Good antecedents, effect 
oj. . 
Section 510, Criminal Proeedure Code, authorises 
a Magistrate to summon and examine, orre-call and 
examine, any person at any stage of the case if his 
evidence appears to him essential to the just deci- 
sion of the case. [p. 677, col, 2.] . 

Allu v. Emperor (1) and Shugan Chand v. Emperor 
(2), distinguished. : 

Natabar Ghose v. Adya Nath Biswas (3), referred 
to. 

To judge whether a witness is an informer or an 
accomplice, it has to be seen whether the witness 
entered into the conspiracy for the sole purpose of 
detecting or betraying it or whether he isa person 
who concurred fully in the criminal designs of his 
co-conspirators for a time and joined in the execution 
of those till either out of fear or for some other 
reason he turned on his former associates and gave 
information to the Police. If at the time when he 
joined the conspiracy he had no intention of brings 
ing his associates to book, but his sole object was to 
partake in the commission of the crime, he cannot be 
called an informer but is an accomplice, and hia. 
position is not modified simply because later on ha 
turns round and carries information to the Police. [p. 
678, col. 2.] 

Section 157, Evidence Ast, provides an exception to 
the general ile excluding heersay evidence and in 
order to bring a statement within the exception the 
duty iscast on the prosecution to establish by clear 
and unequivocal evidence the proximity of time. 
between the taking place of the fact and the making 
of the statement. |p. 679, col. 2; p. 680, col. 1.1 

The mere fact that a person has enjoyed the cona 
fidence of his superiors or that he had in fact led a 
life of honesty in the past,is no reason to suppose 
that he will not succumb to temptation at the close 
of his career, but before a man of this type and such 
antecedents is adjudged guilty the evidence agairet 
a He be ofan unimpeachable character. [p. 66), 
gol, 1. 


Petition for revision ofan order of ila 
Sessions Judge, Ambala, dated the 20h 
February, 1928, affirming that of the Magi-= 
trate, First Clase, Simla, dated the 13:h 
February, 1938. 


Messrs B. R. Puriand Shamatr Chand, 
for the Petitioner, 

Mr. O'Connor, for the Government Acvos 
cate, for the Respondent, 

JUDGMEN'T.—The petitioner, Mar gat 
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Rai, Head Olerk to the  officer-in-charge 
of the Animal Transport Section of the 
Indian Army Service Corps Record Office, 
Dagshai, has been convicted unders, 161, 
Indian Penal Code, for having received on 
the l4th of September, 1927, from one Dost 
Muhammad (P. W, No. 6) Pensioner-Risal- 
-dar of Mauza Nahr Kabuta in the Rawal- 
pindi District, the sum of Rs. 200 as illegal 
gratification, for having shown him favour 
in the discharge ofhis offistal duties as a 
public servant, andhas been sentenced to 
undergo rigorous imprisonment for nine 
months and to paya fineof Rs. 350. His 
appeal to the Sessions Judge, Ambala, hav- 
ing been unsuccessful, he has preferred a 
petition for.revision to this Court. 

The first point raised by his learned 
_ Counsel is that the trial was vitiated by 
reason of the Magistrate recording fresh 
evidence after the cass for the defence had 
been closed. The relevant facta appear to 
be as follows :— 

On the 8th of October, 1927, the evidence 
of seven witnesses for the prosecution was 
recorded and the petitioner charged. 
These wilnesses were then cross-examined 
on the 3rd of December and defence evi- 
dence recorded on the 7th of December, on 
which date the “case was closed" and the 
hearing adjourned to. the 19th of December 
for arguments. Arguments were heard on 
that date and judgment reserved. On the 
22nd of December, 1927, instead of pro- 
nouncing his judgment the learned Magis- 
trate recorded an order briefly summaris- 
ing the case for the prosecution as well 
as thatforthedefence and wound up as 
follows :— i 

"As the caseat present stands, I might 
come to some conclusion from deductive 
argument on these points, but such reason- 
ing is open to continual doubt and would 
form the ground for endless appeals. It 
is possible by examining the parties con- 
cerned to settle the points definitely, and 
for this reason I shall re-eall Dost Muham- 
mad, who will be ordered to produce all 
correspondence he had at any time with 
the accused, Colonel Steels will be re-called 
and asked to bring atl letters he received 
from Oolenel Collins bearing on this case 
and the District Magistrate will be asked to 
issue a-commission to Colonel Collins (in 
the form attached) questioning him on the 
interview it is alleged he had with Dost 
Muhammad and Qaim Din.” Interrogatories 
Were accordingly issued to Colonel Collins 
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at Rawalpindi, and Colonel Steele /P, W: 
No. 1) and Dost Muhammad (P, W. No. 6) 
were re-called and examined in Court, At 
the close ofthis evidence the Magistrate 
asked the accused, if, in view of the fur- 
ther evidence recorded, he had anything to 
add to his former statement and he replied 
in the negative. Mr. Puri argues that 
the procedure adopted by the Magistrate 
was illegal and prejudicial to the patitioner 
and vitiates the trial. In support of his 
contention he has relied on Allu v. Emperor 
(1) and Shugan Chand v. Emperor (2) in 
both of which re-trials were ordered. The 
facts of the present case are, however, 
wholly dissimilar and do not fall within 
the rule laid down in the rulings cited. 
In this case the action taken by the trial 
Magistrate ia covered by s. 540, Criminal 
Procedure Code, which authorized him to 
summon and examine or re-calland re-ex- 
amine any person at any stage of the case 
if his evidence appeared to him essential 
to the just decision of the case, It is, no 
doubt, true that the diseretion given to 
Magistrate under this section has to be 
exercised with a great deal of caution, as 
pointed out by the Calcutta High Oourt in 
Natabar Ghose v. Adya Nath Biswas (3) but 
I do not think thatthe learned trial Magia- 
trate has, in the present case, used it in any 
improper manner. After examining the re- 
cord as it stood at the time, he felt that 
some points had been left obscure and in 
order to elucidate them it was necessary to 
re-call certain witnesses and to examine a 
new witness, and when this evidence had 
been recorded, he took the precaution of 
asking the accused if he wanted to add 
anything tohis previous statement and on 
his replying in the negative, he heard 
further arguments and then proceeded to 
decide the case. There is no illegality in 
the procedure adopted nor has the petitioner 
I hold, 
therefore, that there is no force in this 
objection and overrule it. 

Ooming now to the merits, it has been . 
satisfactorily established by tbe evidence 
and indeed no arguments were addressed to 
me by Mr. Puri on this point that 
two curreney notes of Rs. 100 each were 


‘given by Dost Muhammad (P. W. No. 6) to. 


(1) 75 Ind. Cas. 980; 4 Lah. 376; A.I. R. 1924 Lah, 
104; 6 Lah. L. J. 103; 25 Cr, L. J. 68. 
(2) 87 Ind. Cas. 923; A. I. R. 1925 Lah. 531; 26 Cr, 
L. J. 1035. . 
b- (3) 75 Ind. Cas. 541;,37 O. L. J. 415; 27 C. W, N, 
675; A, I. R, 1923 Cal. 630; 24 Or, L, J. 957, 
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the petitienér at his house at Dagshal on 
the 13th September, 1927, and that these 
notes were recovered from him almost im- 
mediately by Mr. Abdul Salam, Magistrate, 
First Olaes (P. W. No. 5) and Ohaudhri 
Ghulam Rasul, Deputy Superintendent, 
Q.LD, (P. W. No.2) who arrived on the 
spot by arrangement with Dost Muhammad 
and his companion Qaim Din. As remark- 
ed by the learned Sessions Judge a ‘trap ' 
had been laid for catching the petitioner 
red-handed and the plan appears to have 
been carefully prepared and successfully 
‘carried out. 

The factum of the receipt of money by 
the petitioner being thus established, the 
next question for decision is whether it 
was received innocently, as alleged by him, 
or as illegal gratification for favour hav- 
ing been shown in his capacity as a public 
servant to Dost Muhammad in the matter 
of his application for grant of land. The 
ease for the prosecution is that when Dost 
Muhsmmad's application reached this office 
and he saw the petitioner, the latter de- 
manded a bribe of Rs. 800 and after a 
good deal of haggling Dost Muhammad 
agreed to pay him Rs. 400in two instal- 
ments, i. e., for Rs. 200 when the Deputy 
Commissioner of Rawalpindi had signed 
the application and Re, 200 when the land 
was actually granted. It is alleged that 
jn consequence of this arrangement these 
two currency notes (ef Rs. 10U each) were 
given towards the first instalment. The 
prosecution seek to prove these allegatione 
by the evidence of Dost Muhammad (P. W. 
No. 6) and Qaim Din (P. W. No. 7). The 
learned Sessions Judge was of opinion that 
these witnesses were “informers” or “spies” 
and not “accomplices” and that no corro- 
boration of their testimony was necessary. 
Mr. Puri has assailed this position as legally 
unsound and has urged that both Dost 

“Muhammad and Qaim Din were accomplices 
and according to the well-established rule of 
practice their evidence should be accepted 
only if it is corroborated in material par- 
ticulars or other independent testimony. The 
test to determine whether a person is a spy 
or an accomplice has been recently laid down 
in thefollowing terms by this Court in 

. Karim Bakhsh v. Crown '4) decided on the 
uth of December, 1927, where the Indian and 
English authorities on the subject were 
considered at length. 

(4) 109 Ind, Cas. 593; A. I, R. 1928 Lah. 193; 29 Cr. 
Ud, 917. 
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In criminal caces the distinction between 
an informer and an accomplice assumes at 
times considerable importance and in order 
to determine whether a witness who first 
associated with the wrong doers and, subse 
quently gave information to the Police be- 
longsto the first category or isan accom- 
plice whcle evidence cannot be accepted. 
without corroboration, it has to be seen 
whether the witness had entered into the 
conspiracy for the sole purpose of detect- 
ing and betraying it or whether he is a 
person who concurred fully in the criminal 
designs of his co-conspirators for a time and. 
joined in the execution of those designs till 
either out of fear or for some other reason he 
turned on his former associates and gave. 
information to the Police. Ifat the time 
when he joined the conspiracy he had no 
intention of bringing his associates to 
book, but his sole object wasto partake 
in the commission of the crime, he cannot 
be called an informer but is an accomplice,. 
and his position is not modified simply 
because later on he turns round and 
earries information to the Police. 

It was conceded by Mr. O'Connor for the 
Crown that the test laid down above is 
correct, and that applying it to the present © 
case, it must be held that the real position 
of the witnesses Dost Muhammad and Qaim 
Din is that of accomplices and not of spies, 
as erroneously held by the learned Sessions 
Judge. 

Mr: O'Connor, however, argued that as 
pointed out by the learned Sessions Judge 
while dealing with the casein the alter- 
native, that if corroboration of the testi- 
mony of these witnesses be necessary, it is 
found in thefollowing three facts;— - 

1. In January 1927, Dost Muhammad and 
Qaim Din saw Colonel Collins at Rawal- 
pindi and told him that the petitioner 
wanted a bribe of Rs. 400. 

. 9, The petitioner gave a chit (Ex. P.G) 
in his own' handwriting to Dost Muhammad 
containing bis Ambala address. 

3. The payment and recovery of currency 
notes for Rs, 200 in the manner already 
described. j 

The first point requiring decision is as to 
the admissibility of the evidence of Colonel 
Collins which is admittedly based on hear- 
say. Itis contended for the Crown thet 
this evidence wasrightly admitted under 
B. 157 of the Evidence Act, which provides 
that in orderto corroborate the testimony 
of awitnese, any former statement mad. 
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by such witnessrelating to the same fast, 
at or about the time when the fact took place, 
or before any authority legally competent to 
investigate the fact, may be proved, itis 
conceded that Oolonel Oollins was not an 
authority legally competent to investigate 
_the fact, but it is argued that the statement 
was made by Dost Muhammad “about the 
fime" when the negotiations between him 
&nd the petitioner had been completed. 
As neither ofthe Courts below had dis- 
cussed ia detail the evidence on this point, 
I found if necessary to examine the record 
carefully to determine if the alleged ne- 
oS been completed so shortly 

efore the making of the statement by Dost 
Muhammad to Colonel Oollins, that it could 
be said tohave been “‘orabout” the time when 
that fact took place, Now both these wit- 
nesses have made vague and contradictory 
statements as to the timeof their visits to 
Dagshai and the place where the bribe was 
demanded and the amount fixed. In this 
statement (Ex. P-E) recorded by Sub-In- 
spector Barkhurdar Khan ofthe O. I. D. on 
the 6th of September, 1927, Dost Muhammad 
stated that his first visit to Dagshai was in 
January, 1926, and that he saw Oolonel 
Collins soon after. In his examination-in- 
chief atthe trial he deposed that this visit 
was in 1926, but he mentioned neitherthe 
month nor the date. When eross-examined 
after the charge, he declared that he did 
not remember the month of his visit to 
Dagshai, but it was in the end of the year 
1926. He then corrected himself by saying 
that he had made a mistake as to the date 
in his statement (Ex. P-E) recorded by 
Barkhurdar Khan and that what he really 
meant tosay was January 1927. At the 
close of the trial he was examined again 
asa Court witness on the 6th of February, 
1928, and on that occasion he stated that 
his memory wasnot aecurate as “all this 
happened two years ago,” which would be 
early in 1926. Further in his statement 
(Ex. P-E) he put his second visit to. 
Dagshai in March, 1927, stated that itwas at 
this meeting that Mangat Rai had given him 
the chit containing his Ambala address 
(Ex. P-G) and had asked him to corre- 
spond at that address. When examined in 
Court on the 8th of October, 1927, he was 
positiye that the chit (Ex.P-G) had been 
given tohim at the time of the first visit 
and that his second visit was ig the begin- 
ning of 1927. When cross-examined on the 
8rd of December, 1927, he fixed the second 
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visit "20r 3 months afterthe first" but stated 
that he did not remember the date. His 
companion Qaim Din (P. W. No.7) ia the 
statement (Ex. P F) recorded by Barkhurdar 
Khan fixed the date of the first visit in 
January, 1926, but stated thatthe second 
visit was 15 months later in March, 1927. 
In his examination-ingchief in Court on the 
8th October, 1927, he deposed that the first 
visit wasinthe “last year" and that tha 
second was two orthree months after the 
first. In cross examination on the 3rd of 
December, 1927, he stated, however, that the 
first visit was in the end of 1926 and the 
gecond visit six months later. 

The discrepancy as to the date of the 
second visitis brought out more promi- 
nently in the statement of Dost Muhammad 
dated the 3rd of December, 1927, when he 
deposed that this visit was in consequence 
of acertain letter having been received 
from the Sitapur Offiee, asking him to pro- 
cure his discharge certificate and that it 
was with theobject of getting that certi- 
ficate that they went to Dagshai. The 
letter in question has been produced as 
Ex. P. W. 6/Land bears the date 18th of 
May, 1926. This would show that the 
second visit was in 1926 and not in 1927. 

Again as to the place where the bribe 
was demanded Dost Muhammad stated on 
the 3rd of Deeember, 1927, that the peti- 
tioner asked for the bribe in the ofice when 
he and Qaim Din met him for the first 
time. Thisis contradicted by Qaim Din, 
who is positive that the petitioner did not 
ask for the bribe in the office but asked 
them to see him at his house in the evening 
and it was there that the demand was first 
made and the amount settled. 

The above review of the evidence shows 
that the prosecution have not been able to 
definitely fix the date when the bribe was 
demanded and negotiations completed. It 
isvariously given as beingin the beginning 
of 1926, May, 19:6, end of 1926, January and 
March 1927. Having regard tothe discrepant 
nature of this evidence I am not prepared 
to hold that the statement alleged to have 
been made by Dost Muhammad to Colonel 
Oollins was made “ator about the item 
It must be 
borne in mind that 8.157 provides an ex- 
ception to the general rule excluding hear- 
say evidence andin order to bring astate- 
ment within the exception the duty is cagt 
on the prosecution to establish by clear 
and unequivocal evidence the prozimity of 
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time between the taking place of the fact 
and the making of the statement. I hold, 
therefore, that the evidence of Colonel 
Collins is inadmissible and must be kept 
eut of consideration. 
. The next piece of evidence which is used 
as corroboration of the evidence of Dost 
Muhammad is Ex. P-G which isa slip of 
paper written by the petitioner containing 
his address at his ancestral bome in Kebari 
Bazar, Ambala. Tt hasalready been point- 
ed out that Dost Mubammad and Qaim 
Din are discrepant as to when Ex. P-G 
was given by the petitioner to them, one of 
them stating thatit was during the first 
visit and the other that it was at the time 
of thesecond. The petitioner admitted the 
writing to behis, but stated that he had 
given it to Qaim Din at the time of separa- 
tion from him after the evacuation of the 
Dardanelles. Qaim Din has admitted that 
he and the petitioner had both served to- 
gether! during the War, and at the Darda- 
nelles he lived for several months with the 
petitioner. The explanation given by the 
petitioner for writing this slip, therefore, 
is notat all improbable. On the other 
hand, the prosecution are unable to explain 
why the petitioner should have given his 
Ambala and not his Dagshai address, if 
correspondence in connection with the ap- 
plication for grant of land was to take 
place. It is, moreover, significant that 
meither Dost Muhammad nor Qaim Din 
actually wrote any letter to the petitioner 
at this address, making enquiries as to 
how matters relating to the application 
stood, For the foregoing reasons, I hold 
that Ex. P-G does not furnish corrobora- 
tion on any material point of the allegations 
of these witnesses relating tothe demand 
of a bribe. 
. The third point which is relied upon in 
corroborationis the factum of the receipt 
of Rs. 200 in curreney notes on the 14th of 
September by the petitioner from Dost 
Muhammad and their production before the 
Magistrate and the Deputy Superintendent 
of Police, when they appeared on the scene 
soon after. It is, however, admitted that 
the notes actually belonged to the Deputy 
Superintendent of Police and had been 
given to Dost Muhammad to be made over 
to the petitioner with a view to “entrap” him. 
The mere production of these notes in 
these circumstances does not,in my opinion, 
furnish any corroboration, of hia having 
‘taken the amount as à bribe, In this con- 
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nection we have also to take into considera- 
tion thefact, fully proved by the evidenceo 
Colonel Steels (P. W. No. 1) and Mr. Griffin 
(D. W. No. 1) that the petitioner had merely 
clerical duties to perform in connection 
with the application and could not havein 
any way influenced the decision. Further, 
according to the evidence of Dost Muham- 
mad and Qaim Din the first instalment of 
Rs, 200 was to be paid when the Deputy 
Commissioner, Rawalpindi, had signed the 
application; but it is not shown that this 
had been done by the 18th September 
when the money was paid, Again on that 
date the petitioner had nothing to do with 
the application as it had admittedly left the 
Dagshai office a week before, i.e, on the 
7th of September, 1927. In these circum- 
stances, the fact that Dost Muhammad gave 
the two currency notes to the petitioner is 
no corroboration of the allegation that they 
were paid as a bribe in fulfilment ofan 
agreement already made between them. On 
the other hand, thereisthe admitted fact 
that Qaim Din had been on intimate terms 
with the petitioner during the War and 
there seems tobe nothing improbable in 
the statement of the petitioner that Qaim 
Din asked him to allow him and Dost 
Muhammad to live in his house for the 
night and on his refusal to do 80 and ask- 
ing them to live in the mosque; prevailed 
upon him (petitioner) to keep the notes with 
him, so that they . might not be lost or 
stolen in the mosque. I hold, therefore, that 
no corroboration of the testimony of Dost 
Muhammad and Qaim Din is forthcoming 
on the record. 

As a last resort Mr.. O'Connor . contended 
that under s. 133 of the Evidence Act, it 
is not illegal to basea conviction on the 
uncorroborated testimony of accomplice 
and even if the evidence of corroboration 
is to be rejected, the petitioner might still 
beheld guilty’ on the statements made by 
Dost Muhammad and Qaim Din. Ihave, 
however, discussed their evidence above 
and have pointed out several contradic- 
tions in their statements. I may aleo note 
another glaring discrepancy in this evi- 
dence; Qaim Din depdsed that before the 
second visit to Dagshai Dost Muhammad 
had told him that he had received a letter 
from the petitioner that his papera were 
ready. When questioned at the trial Dost 
Muhammad, however, denied having re- 
ceived any such letter. On the other band, 
he stated that he bad been informed in 
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his village by one Mughal and he had 

received a message from the petitioner 
through one Dittu that the papers were 
ready and that he should go to Dagshai. It 
isfurther significant that the identity of 
these two persons has not been disclosed 
and none of them appeared as a witness at 
the trial. 

. _ It will thusbe seen thattheevidence which 
Dost Muhammad and Qaim Din had given 
isnot of the type on which implicit re- 
liance can be placed without any independ- 
ent corroboration.- Moreover, while judg- 
ing of the probabilities of the case, we 

cannot ignore the evidence of Colonel 


Bteela (P. W. No. 1) officer-in-charge of: 


the I. 8. C. Record,and Mr. Griffin (D. W. 
No. 1) the officer-in-charge of the section in 
whieh the petitioner worked, of Colonel 
Rennison, D. A. D. of S. and T. Corps, 
who had just recommended him for’ the 
` title of Rai Sahib, and of Colonel H. L. 
Alexander, Direeter of ¢Purchase and In- 
telligence, Indian Stores Depót, with whom 
he had served in several fronts during the 
Warand at whose instance he had been 


‘specially “mentioned in the despatches”, 
that the petitioner isa man of “exceptional ` 


capability” who had throughout his service 
been believed tobea man of character 
and unimpeachable honesty. It is, no doubt, 
true, that the mere fact that a person has 
enjoyed the confidence of his superiors or 
‘that he had in fact led a life of honesty 
during the past, is no reason to suppose 
‘that he will not suecumb to temptation 
at ‘the clese of his career, but before a 
man ofthis type and such antecedents is 
‘adjudged guilty the evidence against him 
must be of an unimpeachable character. 
As shown above the evidence produced by 
the prosecution in this ease is discrepant, 
vague and inconelusive and, in my judg- 
ment, wholly insufficient to bring home 
the guilt to the petitioner. 

This being my view of the evidence, I 
‘do not think it necessary to discuss the 
legal peint raised by Mr. Puri that the 
petitioner was not a “public servant” as 
defined in s. 21, Indian Penal Code, but 
was [to use the language of Sir Henry 
Rattigan in Ahad Shah v. Emperor (4)] “a 
mere Babu” and consequently s. 161 was 
inavplicabie, 

For the foregoing, reasons I accept the 
petition for revision, set aside the convic- 


(4) 45 Ind. Cas. 150; 18 P. R. 1918 Cr; 19 Or. L. J. 
486; 26 P, W. R. 1918 Or.; 96 P. L. R. 1918 
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tion and sentenco and direct the petitioner 
to be sat at liberty forthwith. 

BL Conviction set aside, 


. 
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OUDH CHIEF COURT. 
Criminar Raviston No. 42 or 1928. 
July 10, 1928. 

Present :—Mr. Justice Nanavutty. 
BISMILLAH AND ANOTEER—AÀCCUSED-- 
APPLIOANTS 


versus 
EMPEROR-—CowPr1NANT— OPPOSITE 
Party 

Penal Code (Act XLV of 1860, s. 442—Criminol 
trespass, whether can be committed against person not 
in actual possession. 

The offence of criminal trespass can only be com- 
mitted against a person who is in actual physical 
possession of the land in question [p. 682, col. 1.1 

Ram Prasad v  Wmperor (1). Sarabdawan Singh v. 
Emperor (2) and In re Somadurai Mudaliar (3), dis- 
tinguished. 


Criminal revision from an order of the 
Sessions Judge, Rae Bareli, dated the 
23rd May, 1928, upholding that of the 
Honorary Magistrate, First Olass, Rae 
Bareli, dated the 10th April, 1928. 

Mr. Akhlak Husain. for the Applicanta 

Mr. H. K. Ghosh, Government Pleader, 
for the Opposite Parte 

JUDGMENT.—This is: an application 
for revision of an order of the learned 
Sessions Judge of Rae Bareli upholding 
the order of Munshi Ali Husain. Honorary 
Magistrate of Rae Bareli, dated 10th April, 
1928, sentencing the applicants Bismillah 
and Faujdar under s.447, Indian Penal 
Code, to undergo one month's rigorous 
imprisonment. I have heard the learned 
Counsel for the applicants, as also the 
learned Government Pleader at considerable 
length and perused evidence on the record, 
The facts out of which the present applica- 
tion arises are briefly as follows. On the 
2nd September. 1924, Abdul Wahab mort- 
gaged plot No. 872 and others to Shamsher, 
brother of the applicants. On the 23rd 
December, 1926, Abdul Wahab's co-sharerg 
sued for cancellation of the mortgage. On 
the 20th July, 1927, their suit was decreed 
and on the 4th October, 1927, joint posses- ` 
sion of plot No. 872 and of other plots 
was given to the complainant. who is the 
agent of the co sharers of Abdul Wahab. 
A fortnight leter “on the 18th October, 
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1927, the éomplalnant, Mashadi Husain, 
brought the present complaint under s. 447 
against Shamsher, Bismillah, Faujdar and 
others. i 

The first poínt for determination is 
whether the complainant has proved that 
he was in actual physical possession of 
plot No, 872 in sespect of which the appli- 
canta are alleged to have committed criminal 
trespass. There is no evidence on the 
yecord to prove that the complainant was 
jn actual physical possession of plot No, 
872. All that has been proved is that the 
complainant was given joint possession 
over this plot along with Shamsher the 
brother of the applicants. The civil suit 
for damages, to which reference has been 
made in the judgment of the learned 
Bessions Judge, is in respect of plot No. 746 
and it is not shown that this plot No. 746 
igthe same as plot No.872in the present 
case. No useful purpose, therefore, can be 
served by referring to the pleadings and 
the judgment in that suit for damages. 
The learned Honorary Magistrate discharg- 
ed Shamsher of the offence under s. 447. 
On the same ground that Sbamsher was 
discharged the applicants were also entitl- 
edto & discharge oracquittal Shamsher 
was in actual possession of plot No, 872 and 
through him the applicants were also in 
possession. The offence of criminal 
trespass can only be committed against a 
person who isin actual physical possession 
of the land in question In the present case 
the complainant was not in actual physical 
possersion of the land in suit, and, therefore, 
no offence of criminal trespass could 
possibly be committed against him by 
the applicants. The learned Government 
Pleader invited my attention to a ruling 
of the Allahabad High Court, Ram Prasad 
v. Emperor (1). That ruling has no sp- 
plicability to the facts of the present case. 
In that ruling it was laid down that a joint 
owner of land who entered upon the land 
with the intention or knowledge that he 
was about to do an act which was wrongful 
to his fellow owners had committed trespass, 
Here obviously the intention of the appli- 
canta wks not to do any wrongful act 
jnjwious to their fellow owners, but was 
merely fo maintain their possession 
undisturbed A person who is in joint 
possession, if he wishes to bave actual 


(1) 12 Ind. Oas, 300; 8 A. I. J. 927; 33 A. 773; 12 
Cr. L. J, 632, " e 
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possession, hag got his remedy by bringing 
a suitfor actual partition, The complain- 
ant instead of suing for partition and 


: Betual possession decided to take forcible 


possession of the plot in Suit No. 872 by 
arbitrarily diepossessing the applicants. 
Itis not the applicants who are at fault 
but the complainant in the present case. 
The ruling reported in Sarabdawan Singh 
v. Emperor (2) has also no applicability to ` 
the facts ofthe presentcase. Thecomplain- 
ant not being in actual possession of the plot ` 
had no right to assert actual possession by 
show of force. Bhamshers mortgage had 
only been cancelled to this extent thatthe 
complainant was given a decree for joint 
possession along with Shamsher. The 
ruling in In re Somadurai Mudaliar (3) has 
also got no applicability to the facts of the 
present case, 

For the reasons given above I allow this 
application for revision, seb aside the 
judgments of the lower Courts and acquit 
the applicants of the offence charged. The 
applicants are on bail. Their bail-bonds 
are cancelled. 

G. H. Application allowed. . 

(2) 23 Ind. Cas. 184; 1 Q. L. J. 587; 17 O. Q, 21; 15 


Or. L. J. 232. 
(3) 43 Ind. Cas. 405; 19 Or. L. J. 117, 


ee . 


LAHORE HIGH COURT. 
Criminal ArPEAL No. 212 cr 1928, 
April 26, 1928. 

Present;—Mr. Jusuce Agba Haidar. 
DITTA alias ALLAH DITTA—ACCU8ED-— 
APPELLANT 
versus 
EMPEROR-— RESFONDENT, 

Penal Code (Act XLV of 18C0) es. 201, £02— 
Accused acquitied of principal offence—Conviction 
for causing disappearance of evidence of offence, 
legality of—Necessity of framing charge for latter 

offence. 

The fact that an accused person had been suspecte 
ed and tried of the principal oftence would not 
prevent bis conviction under s. 201, Penal Code, if 
there is clear proof that he has caused the evidence 
of the crime to disappear in order to screen some 
unknown offender from legal punishment. [p. 684, col. 

. 


1. 

Vrorap Ali v. Queen-Empress (1), Sumanta Dhupi 
v. Emperor (2) and Kudaon v. Emperor (3), dis- 
gented from. 

Ahmad. v. Emperor (10), distinguished. 

Nazru v. Emperor (4), Bucha v. King-Emperor (5), 
Teprinessa v. Emperor (6), Emperor v. Har Piart (7), 
Hanmappa Rudrappa v. Emperor (8) and Aung Kyaw 
Zan v. Crown (9), referred to and followed. : 
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Conviction under s. 201, Penal Uode, is not illegal 
aven if no formal charge has been framed in respect 
of the latter offence. |p. 684, col. 2.] 

Begu v. Emperor (11), followed, 

Oriminal appeal from an order of the 
Sessions Judge, Multan, dated the 17th 
December, 1927. 

Dr. Muhammad Alam, for the Appellant. 

Mr. Muhammad Akbar, for the Govern- 
ment Advocate, for the Respondent. 

JUDGMENT.—Ditt& has been con- 
victed under s. 201 of the Indian Penal 
Code and sentenced toseven years’ rigorous 
imprisonment. He has filed an appeal 
to this Court, Ditta was originally charged 
under s, 302 of the Indian Penal Oode, 
but the Sessions Judge has held that 
the offence under s. 302 of the Indian 
Penal Code has not been proved, and, 
therefore, he acquitted the appellant of 
the charge of murder. He has, however, 
convicted him unders.201 of the Indian 
Penal Code, on the ground that at his 
instance certain discoveries had been made 
and that the appellantis, therefore, guilty 
of having caused the evidence of the 
commission of the offence of murder to 
disappear, with the intention of screening 
the offender, 

The learned Counsel did not seriously 
contest the findings arrived at by the 
learned Judge on the evidence in this 
cass. He made some feeble attempts to 
throw doubt upon the evidence of the 
discovery of the articles, namely, the 
kuppis and the knife, but he realised 
his difficulty and very properly gave up 
this line of argument. It may, therefore, 
be taken that so far as the findings of 
the learned Sessions Judge in regard to 
the evidence for the prosecution are con- 
cerned they have not been challenged. 
The judgment of the learned Sessions 
Judge is very full and, therefore, the facts 
of the case need not be recapitulated 
at any great length. For purposes of the 
present appeal it is only necessary to 
guy that one Khillu Ram left his native 
village in the merning for the purchase 
of ghee. He did not return in the even- 
ing. The aceused Ditta, who had also 
goae on a similar errand, however, along 
win another person returned t ihe village. 
Koilu Ram had carried two kuppis with 
him which were loaded on a donkey. 
A search was made for Khillu Ram but 
no trace of him could be found. On 
be following day the body of Khilla 
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Rem, was discovered at soma distancd 
from the ravine which he and the aceused 
had crossed the day before. The kuppis 
were discovered in a pond at some ais- 
tance from its bank af the instance of 
the appellant, In the same manner a 
knife with which the murder is alleged 
to have been committed was also found 
buried in the house *of the accused, 
The Sessions Judge held that it was 
quite possible on the evidence produced 
by the prosecution that the murder was 
committed either by the accused hime 
self or by the accused andhis companion 
who returned with him on the day in 
question, or it was committed by the 
accused's companion alone, He, therefore, 
held that the accused cannot be held 
guilty of tbe murder, On the evidence 
he was, however, satisfied that it was 
established that the accused produced the 
kuppis belonging to the deceased and tha 
knife with which the murder was com- 
mitted. He also believed the evidence, 
and I think rightly, that the accused stated 
at the time when he produced these articles 
that it was he who had hidden them in 
various places from which they were 
discovered. They were undoubtedly evi- 
dence connected with the murder. On 
these findings the Sessions Judge con- 
victed the accused under s, 201, Indian 
Penal Oode. 


Dr, Muhammad Alam argued that aa 
the accused person was the murderer 
himself, therefore, he could not be charged 
under s. 201, Indian Penal Code, and . 
convicted of an offence under it. The, 
fallacy in his argument is that he o 






it for granted that the appellant was th 
murderer of Khillu Ram. As a matter 
of fact, the Sessions Judge has acquitted 
the appellant of the charge of murder, 
The learned Counsel relied upon the case 
of Torap Ali v. Queen-Empress (1) in sup- 
port of his arguments. That case un- 
doubtedly lays down that when certain 
accused persons are charged with murder, 
and also with the oifence of causing 
the disappearance of the corpse of the 
deceased with the intention of screening 
the murderer from punishment, and they 
are. ultimately acquitted of the charge 
of murder on the ground that it was 
impossible upon the evidence to say which 
of them caused the death of the deceased, 


(I) 22 O. 633; 11 Ind, Dec. (x, 83 425 


684 . 
their convietion under s. 201 was illegal. 
This case seems to have been followed 
in Sumanta Dhupi v. Emperor (2), A 
similar view was taken by the learned 
Single Judge in 4 Nagpur case, Kudaon 
v. Emperor (3). But the current of de- 
cision so far as the Punjab Chief Court 
is concerned is uniform and is decidedly 
against the contention put forward by the 
appellant. In Nazru v. Emperor (4) it 
was held by a Bench of two learned 
Judges that where there is clear and 
independent proof that any person has 
caused evidence to disappear in order to 
sereen some person or persons unknown, 
the mere fact that he had been sus- 
pected or even tried and acquitted 
of the principal crime, would not in 
itself prevent his conviction under s. 201 
of the Indian Penal Code. In another case, 
Bucha v. King-Emperor (5), another Bench 
of the learned Judges held after discussing 
a number of cases on subject, including 
the case of Torap Ali v. Queen- Empress (1) 
that when an accused person has been 
acquitted of a charge of committing a 
crime the fact that he had been suspected 
and tiied of the principal offence would 
not prevent his conviction under s. 201, 
if there is clear proof that he has caused 
the evidence to disappear in order to 
screen some unknown offender from legal 
punishment. With this statement of law 
I entirely agree. I may further point 
out that in case of Teprinessa v. Emperor 
(6) a Bench of two learned Judges held 
that where, notwithstanding circumstances 


:: ve suspicion, it 
bed. ^ it stands to hold that a 
‘arson is the murderer, or one of the 
murderers, his conviction under s. 201 
ig|not vitiated by the existence of such 
circumstances. The learned Judges have 
tried to distinguish the case of Torap 
Ali v. Queen-Hmpress (1). The case of 
Emperor v. Har Piari (7) is also against 
the contention put forward on behalf of 
the appellant. Bucha v. King-Emperor (5) 


*(5) 


6 

1 
: “Gas. 275; 46 C. 427; 19 Cr. L. J. 903. 
d s oed Cas. Ai; 49 A. 57; L. R. 7 A. 156 Cr; 
91 Cr. L. J. 1068; 24 À. L. J.958; A.I. R.1926 All, 
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was cited with approval by a Bench of 
two learned Judges of the Bombay High, 
Court in Hanmappa Rudrappa v. Emperor 
(8), To the same effect is a decision 
Aung Kyaw Zan v. Crown (9) where.threa 
learned Judges held that though s. 201, 
Indian Penal Code, does not apply to a 
person who is proved or admitted to be 
the principal offender, the mere fact that 
the accused is probably or possibly the 
principal offender does not prevent his 
conviction under s. 201 of the Indian 
Penal Code for causing disappearance 
of evidence of the offence. The learned 
Counsel relied upon a case of the Lahore 
High Court, Ahmad v. Emperor (10). This 
case, however, has nothing whatever to 
do with the contention urged by the 
learned Counsel. There it was held that 
a person who has been found guilty and 
convicted of an offeneeunder s. 302 could 
not at the same time becharged with and 
convicted of an offence under s. 201, This 
case, therefore, has no bearing whatsoever 
upon the point raised by the appellant's 
Counsel, 

Lastly, the learned Counsel says that the 
original charge was one under s. 302 of 
the Indian Penal Code, and that the trial 
and conviction of the appellant by the 
Sessions Judge was illegal as no formal 
charge had been framed in respect of an 
offence under s. 201 of theIndian Penal 
Code. Having regari tothe Privy Council 
ruling in Begu v. Emperor (11) it is too late 
in the day to raise this contention seriously, 
I overrule it. 

In my opinion the conviction of the ap- 
pellant under s. 201 was appropriate and 
the sentence of seven yesis'impriiecument, 
which the learned Sessions Judge ha- paes- 
ed upon him is by no means excessive und 


eannot be disturbed. I, theief.re, dien iss 


the appeal. 

R. L. Appeal dismissed. 

(8) 82 Ind. Cas. 709; 25 Bom. L. R. 221; A. I. R. 1923 
Bom. 262; 25 Cr. L. J. 1349. 

(9) 1 L. B. R. 316. 

(10) 91 Ind. Cas. 541; A. I. R. 1526 Lah, 209; 1 Lah. 
Cas. 454; 27 Cr. L. J. 109. 

(11) 88 Ind. Oas. 3; 6 Lah. 226; 2 O. W. N. 447; 48 
M. L. J, 643; 41 O. L. J. 437; 27 Bom. L. R.707; 3 
Pat. L. R. 95 Cr; A. I. &. 1925 P.C. 130; 23 A. 
L. J. 636; (1925) M. W. N. 418; 26 Or. L. J. 1059; 7 
Lah. L, J. 324; 52 I. A, 191; 30 C. W. N. 581 (P. C). 
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LAHORE HIGH COURT. 
URIMINAL Revision Petition No. 208 
or 1928. 

April 27, 1928. 

Present :—Mr. Justice Addison. 
.RAHMAN —Accusgp —PETITIONER 

versus 


EMPEROR-—RESPONDENT. 

Village Watchmen Rules, vr. 43, 44—Failure to 
report cognizable offence—Ingredients of offence. 

To establish an offence underrules 43 and 44 of the 
Rules-for Village Watchmen against a village head- 
man,itis necessary to show: that whena cognizable 
offence had been committed, the village headman 
received information of its commission and_ that 
there were certain circumstances existing which 
rendered it incumbent on him to report to the Police 
personally and he omitted to do so. It is not 
sufficient to support a conviction to prove the bare 
facts that’ a cognizable offence had been committed 
and ‘that the chaukidars had come to know of such 
offence and had not reported. 

Abas Khan v. Empress (1), followed. 


Petition: for revision of the order of the 


Magistrate, First Class, Sheikhupura, dated 
the 1st September, 1927, affirming that of 
the Magistrate, Second Class, Sheikhupura, 
dated the 21st July, 1927, 

Mr. Din Dayal Kapur, for the Petitioner. 


JUDGMENT.—Rahman, Lambardar of 
Fatehpuri, was convicted by a Magistrate, 
Second Class, under rules 43 and 44 of the 
Rules for Village Watchmen, and sen- 
tenced to pay afine of Rs. 50. His appeal 
was dismissed by the District Magistrate 
and he has come here in revision. 

Section 43 has nothing todo with the 
alleged offence. Section 44 is a penal section 
to the-effect that a village headman violating 
any of these rules shall on conviction by a 
Magistrate be punished with fine, not ex- 
ceeding Rs. 300. The Magistrate or the 
District Magistrate has nowhere said 
what the rule was which the Lambardar 
violated. Presumably ss. 25 and 32 were 
meant, The firstis to the effect that every 
village headman and watchman receiving 
information of the commission of a cogniz- 
able offence shall communicate such in- 
formation to the nearest Police Station; 
while the second st£tes that the duties im- 
posed by the rules upon headman in regard 
to furnishing information to the Police shall 
ordinarily be performed by them through 
the village watchmen, and it is only in the 
absence of these watchmen orin'the event 
of théir inability to perform such duties 


to perform them themselyes, 


RAHMAN V, EMPEROR, — 
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It would appear that what the headman 
in thiscase was accused of was that he 
did not report to the* Police an alleged 
offence of rape committed upon one Musam- 
mat Mehran. Musammat Mehran stated as a 
witness that when she was raped on the 9th 
February the headman was not in the 
village and that she informed his brother 
and was instructed by him to goto the 
Police Station with the chaukidar. Accord- 
ingly she did so nextday. The latter part 
of her statement is incorrect as she did 
not report the offence at the Police Station 
till the 14th February. In ary case she 
had been told to go to the Police Station 
with the chaukidar by the headman's bro- 
ther and there was no reason why she should 
not have done so. 

The next witness was Bhagat Ram, who 
is a Christian like Musammat Mehran. He 
came to that village on the 10th February 
and was told about the offence. As the 
Padri Sahib had instructed him to take 
all such cases first to him he took the 
woman and her parents to the Padri Sahib 
on the lith February. They got a letter 
from him with which they proceeded to 
the Superintendent of Poliee who was absent 
on tour. They, therefore, returned to their 
village, after which they set off for the 
Police Station and made the report. This 
witness is positive thathe gave no informa- 
tion to the Lambardar and that he did not 
see him in the village when he was there. 

There is no other evidence against the 
petitioner who explained that he was absent 
on the day in question and that next sayah 
on his return he instructed the woman to ga 
with the chaukidar to the Police Station. 

From the above evidence it is obvious 
that the headman committed no offence. 
The woman was told on the day the offence 
is alleged to have occurred by the brother 
of the petitioner to go to the Poliee Station 
with the chaukidar and she would have 
done so had it not been for the instructions 
issued by the Padri Sahib. It was these 
instructions that delayed the report. The 
headman could not have foreseen that ihe 
report would be delayed in this way. It 
was held in Abas Kham v. Emperor (1) by 
& Division Bench of rhe Punjab Chief 
Oourt that to establish an offence under 
the rules in question against a village 
headman it would be necessary to skow 


. that when a cognizable offence had b 
that it is incumbent upon the headmen . oan i 


(1) 20 P. R, 1883 Cr. 
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committed the. village headman received 
information of its commission and that 
there were certain® circumstances existing 
which rendered it incumbent upon him to 
report to tbe Police personally and he 
omitted so to do. »It was not sufficient to 
support a conviction to prove the bare facts 
that a cognizable offence had been commit- 
‘ted and that the chaukidars had come to 
know of such offence and had not reported. 
With the principle laid down in this ruling 
I respectiully agree. It would have been 
the duty of the headman to report the 
matter when he came to know of it either 
through the chaukidar or in certain circum- 
stances personally, provided he had 
reason to believe that the offence was not 
to be reported. In this ease he had every 
reason to believe that the woman had 
already proceeded with the chaukidar to 
the Police Station to report the occurrence. 
In fact she did doso butafter a few days’ 
delay onaccount of first going to Chuhar- 
kana tothe Padri Sahib. This is a case 
where the petitioner should not have been 
convicted. : 

I accept the petition, set aside the orders 
of the Courts below and acquit the peti- 
tioner, The fine, if paid, will be refunded, 

Re In Petition allowed. 


X ALLAHABAD HIGH COURT. 
: nous Civit Cass No. 486 or 1928. 
De’, MISOELLAN May 23, eat l " 

t: —Mr. Justice Sulaiman, Acting 
Cet a Mr. Justice Dalal and Mr. 
Justice RTLS or JHANSI 

iter of THREE OF . 

Inthe me RIIDHAR AGARWAL, VeKIL. 
9 Mr. KUNJ BEHARI LAL, PLrapen, 
* Mz, SATENDRA KUMAR SANYAL, 
` VAKIL. 
joners Act (XVIII of 1879), s. 14— 
dure Code (Act Y of 1808), 8 526 
Unfounded application, YA dog um ro; r 
rN ien nod by Presiding 


Legal Practit 
Criminal Proce 


Officer. P 
ieation under s. 526, Criminal Procedure 
Gode "oo ds held to be & reckless application 


ing professional misconduct on the part cf the 
EREE responsible for such application, mere- 
i iy because it subsequently turns out to be not well 


unded. (p. 688, col. 2.] ; . Ren, Sa 
dn the matter of Pu Prosad (1), distingu- 


ia bdo Magistrate has ne power to report to 
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to disciplinary action being taken against him under 
the Legal Practitioners Act. Such a report can be 
aoe only through the Sessions Judge. [p. 687, col. 
1 


The provisions of s.14 of the Legal Praclitioners 
Act indicate that ordinarily an enquiry should be 
made into the suspected misconduct by the Pre- 
siding Officer of the Oourt where the misconduct has 
been eommitted. [p. 687, cols. 1 & 2.] 


Mr, U. S. Bajpai, Government Advocate, 
for the Orown. 

JUDGMENT.—The District Magis- 
trate of Jhansi bas reported against one 
Pleader and two Vakils, with a view to dis- 
eiplinary action being taken against them 
under the Legal Practitioners Act. It 
appears that ariot case was pending in 
the Oourt of the Joint Magistrate of 
Jhansi which had arisen out of some com- 
munal dispute. On the 21st of March, 1928, 
an applicatlon was made tothe Joint 
Magistrate requesting him to adjourn the 
case on the ground that the accused wanted 
to meve the High Courtfora transfer. In 
spite of theimperative provisions of s. 526 
of the Criminal Procedure Code, the Joint 
Magistrate refused to adjourn the case, but 
forwarded the applieation with his order 
tothe District Magistrate for information. 
On the 22nd of March, 1928, a fresh applica 
tion was made to the District Magistrate 
for transfer of the case from the Court of 
the Joint Magistrate. The learned Dis- 
trict Magistrate disposedof both the ap- 
plications on the 26th of Mareh, 1928. Ina 
long and considered order he declined to 
transfer the case, but, to quote his own 
words, “gave certain directions to the Joint ' 
Magistrate; amongst these directions there 
was a special admonition that every oppor 
tunity should be given to the accused to 
engage Counsel from outside, if they dea 
sired to doso.” On the 27th of March, 1928, 
afresh application under s. 526 ofthe 
Code was filedin the Court of the Joint 
Magistrate, signed by a number of accused 
persons, praying that the case be ad- 
journed Bo as to give time to the accused 
to apply tothe High Court for a transfer, 
The Joint Magistrate adjourned the care 
till the 10th of April, 19:8. The Pleader 
and one ofthe Vakils accompanied by one 
of ihe eccused, Kanhaiya Lal, came tothe 
High Court to consult lawyers bere, and 
they were advised that, in view ofthe in- 
structions, which had been given by the 
District Magistrate, it was not advisable to 
apply fora transfer at that stage. The 
Pleaderand the Vakil accordingly returned 


phe High Court direct against n Pleader with a view to Jhansi, and on the 5th of April, 1928, the 
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Joint Magistrate was informed that the 
accused did not propose to apply to the 
High Court for a transfer. There was, 
however, a request that the ease should 
be taken upon the 12th of April instead of 
the 10th of April, to enable the accused 
to bring. Counsel from outside. This request 
was granted, The case was eventually 
heard and decided on the 30th of April, and 
alarge number of the accused persons were 
convicted. 

On.the 3rd of May, 1928, the District 
Magistrate, apparently without ascertain- 
ing which particular lawyers were concern- 
ed in the application of the 27th of March, 
1928, issued notices to all the Vakils, about 
niasin number, who were appearing for 
the various accused persons in the case, 
to show cause why steps should not be 
taken under the Legal Practitioners Act 
against them. it is to be noted that neither 
the application of the 21st of March, nor 
that of the 27th of March bore the signa- 
‘tures of any of these Vakils. i 

On the 5th of May, 1928, explanations 
were filed by the Pleader and the two 
Vakils, whose case is before us, and were 
‘considered. -The learned District Magis- 
trate has thought that there was no case of 
misconduct against the other six practi- 
tioners, buthas reported the case of the 
three persons méntioned. 

It appears to- us that the learned District 
Magistrate did not look up s. 14 of the 
‘Legal Practitioners Act under which he 
had jurisdiction to act, before reporting 
' the case of the Pleader. Section 14, sub- 
‘ol, (b) requires in express terms thata re- 
port against &@ Pleader shall be made 
through the Sessions Judge. The District 
Magistrate, therefore, should not have re- 
ported the case of the Pleader direct to us, 
That section also requires that there should 
be aclear finding recorded stating the 
grounds on which the recommendation for 
suspension or dismissal of a Pleader is made. 
There are no categorical findings in the 
order of the District Magistrate, though, 
taken asa whole, the order may be said to 
contain a finding tlfat the Pleader was 
guilty of misconduct, in connection with 
the application of the 27th of March. We 
also think that it would have been prefer- 
able if the suspected misconduct had been 
enquired into: by the Joint Magistrate 
himself, in whose Court the application was 
made. The provisions of s. 14 indicate 
that ordinarily an enquiry should be made 
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by the Presiding Officerofthe Court where 


. the misconduct has been committed. Here 


the enquiry was made, ‘not by the Joint 
Magistrate but by the District Magistrate. 
We, however, have jurisdiction under s. 13 
to act in the matter, and we do not think 
that these irregularities should, in the 
present case, be allowed to standin the 
way ofour enquiring into the matter, 
poe i mare to examine practically 
e same facts in connection wi 
of the two Vakils. Hd 
The application of the 27th of March, 1998 
which is the main basisof the charge, mere- 
ly contains a prayer that the case should be 
adjourned inorder that the accused pers 
sons might have an opportunity to move 
the High Court. The learned District 
Magistrate seems to be of the opinion that 
lt was misconduct on the part of the practi- 
tioners to allow this application to be filed 
when he himself had considered the case 
and had issued directions on the 26th of 
Mareh, 1928, to the Joint Magistrate to 
give greater facility to the accused persons 
in their defence. The learned District 
Magistrate might consider his own order 
just and fair, butit does not follow that 
the accused persons would algo have the 
same opinion aboutit, There is no coms 
plaint that the application made to the 
District Magistrate for transfer was an ime 
proper application, and its filing amounted 
to professional misconduct, If there was 
noimpropriety in filing that application, 
i wit wo 
improper to move the High cae m 
the same grounds, The application of the 
27thof March, 1928, was signed by the 
accused persons and was presumably 
granted automatically, but it can be as- 
sumed thatit was argued by the persons 
reported against. Although every applica- 
tion for adjournment for the purpose of 
a transfer indirectly implies that there is 
& belief inthe mind of the accused per- 
son thathe would not have a fair trial, an 
application for adjournment under s, 526 
does not always amount to an allegation 
of impartiality made by the Vakil against 
the trying Magistrate, To hold that 
every application of this kind necessarily. 
casts an aspersion on the agistrate per 
sonally, would be to handicap the defence 
and curtail the right to apply, which the 
Legislature, by the amendment of s 526 
has thought fit to confet on accused pere 
Bons. It is the duty of Courts, not only 


‘Incidents which are 
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to be impartial, but also to inspire con- 
fidence in the administration of justice. 
Itis, therefore, mot necessary, when sup- 


‘porting an application «for transfer, to 
‘establish that there is any actual bias in 


Magistrate concerned. 
calculated to raise 
a reasonable apprehension in the mind 
of an ordinary accused person that he will 
not get a fair trial may justify, a transfer, 
although no actual bias inthe mind of 
the trying Magistrate can be proved. It 
is thecumulative effect likely to be pro- 


the mind of the 


‘duced on the mind of an ordinary reason- 


able accused person that has to be seen. 
sufficient grounds 
are made out for a transfer is often a 
matter of opinion, and depends on in- 
ferences to be drawn from facts that have 
happened. Ifthe application is made in 
good faith, the mere fact that it turns out 
subsequently that there are not sufficient 
grounds for transfer would not lead to a 
necessary inference that there was mis- 
conduet on the part of the practitioners 
who were responsible for such an applica- 
tion, 

The District Magistrate seems to be 
underthe impression that,as soon as the 
accused persons insisted on filing the 
application, it was the duty of the practi- 
tioners to withdraw from the case, and 
that the conduct of two of the practi- 
tioners in coming to Allahabad to instruct 
Counsel for the purpose of filing an applica- 
tion for transfer, after the District Magis- 
trate had considered the whole question 
and given necessary directions, did itself 
show that they were not acting 1n good 
faith. Wethink that this act on their 
part rather suggests that they honestly 
believed thata case had been made out 
for a transfer. As soon as they were told 
that it was not advisable to file an applica- 
tion, they went back to the Joint Magis- 
trate and informed him that they did not 
propose to move the High Court. There 
was no delay in this respect, and it is, 
therefore, obvious that the application for 
adjournment had not been filed with a 
view to utilizing the adjournment for any 
other purpose. ‘ 

gak ine portion of the District 
Magistrate's order shows that there had 
been some irregularities, which, though 
not sufficient 'in his opinion for ordering 8 
transfer, did occasion sóme ground for com- 
plaint, One of these was that when the 
$ 
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accused applied for copies of depositions of 
the prosecution witnesses, the Joint Magis- 


' trate ordered that copies should be granted 


ifan application was made within four 
minutes, aud also directed his orderly to 
goto the Vakils and make sure that the 
application was made within the time. 

The learned District Magistrate has re- 
ferred to the pronouncements of this Court 
in several recent cases on the abuse of 
8.526, Oriminal Procedure Oode. But it ` 
has never been laid down that an applica- 
tion under s. 520, merely because it sub- 
sequently turns out to be not well-founded, 
is necessarily a reckless application involv- 
ing professional misconduct. 

The case of In the malter of Dwarka 
Prosad (1) wasa very special case. The 
only ground on which the application for 
transfer was sought to be justified, was 
thaton a previous occasion the District 
Magistrate had refused to commit the case 
to the Sessions Court. The Vakil, whohad 
himself filed it, could not show that he 
had not made that application on his 
sole responsibility. He was not able to 
name even the accused who had instructed 
him to do so. There was considerable 
delay in moving the High Court, and 
even after the Vakil was advised that there 
was no sufficient ground for & transfer, he 
did nottake care to'inform the Magistrate 
thatthere was no longer any idea of apply» 
ing fora transfer. Theevidence disclosed 
that the adjournment, which was obtained 
for the purpose of a transfer, was deliber- 
ately utilized fora totally different put 
pose, and that the application was made 
recklessly, and the charge of impartiality 
against the Magistrate was totally unfound- 
ed. The language used in that case is to 
be understood with reference to the faeta 
of that ease. 

In the present case we are of opinion 
that it cannot be said that the practitioners _ 
reported against were acting dishonestly in 
the matter, or that the application for 
adjournment was made for any other 
ulterior motive. 

We accordingly direct that the proeeed- 
ings dgainst the three practitioners be 
dropped and that no notice to show cause 
be issued to them. 

Let the record be returned, 

ALN. AS Proceedings dropped. 

(1) 81 Ind. Cas. 177; 46 A. 121; 21 A. L. J, 898; Aji, 
R. 1924 All, 253; 25 Cr. L. J. 689 (F. B.). 
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: OUDH CHIEF COURT. 
First CivinL APPEAL No. 112 oF 1927. 
April 25, 1928, 

Present:—Sir Louis Stuart, Kr., Chief ° 
Judge, and Mr. Justice Nunavutty. 
Bhaiya YHAKUR BAKHSH SINGH— 

DaranpaNT—APPELLANT 
versus 
JAGDAT— PLAINTIFF AND ANOTHER— 
D&FENDANT— RESPONDENTS. z 

Mortgage — Redemption — Mortgage-deed providing 
that redemption should not take place for fifty years 
—Mortgagee entitled to construct building and charge 
for cost with 25 per cent. compound interest—Mort- 
gagors transferee's right to redeem before expiry of 
“Stipulated period — Deed — Construetion— Mortgagor 
taking further loan—Mortgagee remaining in posses- 
sion of property and receiving interest on new loan 
—Deed not explicitly transferring interest in im- 
moveable property but postponing redemption until 
payment of amount due on previous deed—Deed, 
whether deed of further charge—Mortgagee’s trans- 
Pere whether bound to pay amount due under 

eed. 

Ordinarily, and in the absence of a special con- 
dition entitling the mortgagor to redeem during the 
term for which a mortgage is created, the right of 
redemption can only arise on the expiration of the 
specified period, but where it is shown on the 
merits that the effect of the condition postponing 
redemption for a specified: term of years is to make 
the mortgage practically irredeemable, a Court is 
justified in setting it aside. |p. 690, col. 1] 

Where, therefore, a mortgage-deed ‘contains & 
6ondition that redemption was not to take place for 
a period of fifty years from the date ofthe execu» 
tion of the deed end further contains a provision 
by which the mortgagee is entitled to construct 
buildings and then charge the mortgagor at the 
time of redemption with the cost of the buildings toge- 
ther with 25 per cent. compound ‘interest, this last 
condition might have thé effect of making the mort- 
gage practically irredeemable and the Court will be 
justified in refusing to enforce the condition under 
Which the mortgage cannot be redeemed within fifty 
years, (ibid, ` 
. Dargah Lal v. Rafiqunnisa (1), Balbhaddar Prasad 
v. Dhanpat Dayal (2) and Bakhiawar Begam v. Husaini 
Khanam (3), relied on. 

* Where a mortgagor takes 8 further advance agree» 
fag to pay interest on the new loan, though the deed 
does not explicitly transfer an interest in specified 
immoveable property, but postpones redemption of 
the property already mortgaged until the amount on 
the deed under which the new, loan so ob- 
tained ie paid, the deed is a deed offurther charge 
and a transferee from the mortgagor seeking re» 
demption is under an obligation to re-pay the amount 
Que on it before he dan redeem the property. [p. 690, 


al, 2. : : 

f p Pershad v. Ram Changer (4), followed, 

^ First appeal against a decres of the 
Additional Subordinate Judge, Gonda, 
dated the 17th August, 1927, 

Messrs. A. P. Sen and Naimullah, for the 
Appellant, . . 
.Messrs, Bisheshwar Nath and Bhagwati 
Nath, for the Respondenta, 


% 
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JUDGMENT,—This is a defendant's 
appeal Ram Rudra Pandey executed two 
deeds of usufruetuary mortgage Exs. land 
20n the 5th August, 1927, in favour of the 
defendant-&ppeliant Bhaiya Thakur Bakhsh 
Singh. Each deed mortgaged with posses- 
sion ananna and one pie share belonging 
to the mortgagor in a village in the Gonda 
District. The consideration on each deed 
was Rs, 4,672 odd the greater part of which 
wasretained by the mortgagee for the satis- 
faction of prior debts due from the mort- 
gagor. Only Rs. 200 were paid in cash to 
the mortgagor in respect of the execution 
ofthe two deeds. These mortgage-deeds 
contained each a condition that redemption 
was not to take place for a period of fifty 
years from the date of the execution and 
they further contained a provision that the 
mortgagee should havea right to construct 
buildings upon the mortgaged property 
and atthe time of redemption to recover 
the amount expended on auch buildings 
together with compound interest at 25 per 
cent. from the date of construction, The 
mortgagee was also entitled to recover the 
costs of any other improvements effected 
on the mortgaged property at the time of 
redemption together with 25 per cent. coms 
pound interest. Ram Rudra Pandey has 
sold bis rights in the property to Jagdat 
plaintiff and the suit with which we are 
concerned ig asuit brought by Jagdat for 
redemption of the mortgaged property, 
The suit was contested by the defendant“ 
appellant on the ground that it was premas 
ture asthe period of fifty years stipulated 
in the mortgage-deed as the minimum 
period within which redemption could take 
place had not expired, He further took 
the position that he was entitled in any cire 
cumstances to be paid a further sum of 
money in respect of a deed executed on the 
4th July, 1919, by Ram Rudra Pandey in 
his favour which he asserted to be a deed 
of further charge, This is Ex. A 5. Tha 
learned trial Judge repelled his contention 
that the suit was premature and permitted 
redemption, He made out an account 
evidence under which he reduced 
somewhat the amount stated in the deeds 
Exs. 1 and 2 asthe amount to be paid at the 
time of redemption, but added that the 

laintiff was liable to satisfy the amount: 
due on the deed Ez. A-5. The defendant 
Thakur Bakheh Singh appeals generally 
against the decree on the ground that tha 
guit waa promature, Me further desiren, 


690 

that, if redemption is granted, the amount 
payable should be increased, The plaintiff 
has filed cross objections denying his liabil- 
ity to pay anything inzespect of the deed 
Ex. A 5. The main question in this appeal 
is whether effect should be given to the 
condition postponing redemption for fifty 
years. There have been many decisions as 
to the principle to be applied in such cases. 
It is only necessary to refer to a recent deci- 
sion ofa Bench of this Court, dated the 
20th April, 1927, in Dargahi Lal v. Rajiqun- 
misa (1). There previous decisions were 
considered and the Bench supported the 
general view takenin Balbhaddar Prasad v. 
Dhanpat Dayal (2). We accept this deci- 
sion as governing the present case-and pro- 
ceed to apply its principle. The principle 
laid down therein was as follows :— 

* While the ordinary rule is as laid down 
by their Lordships of the Judicial Com- 
mittee in Bakhtawar Begam v. Husaini 
. Khanam (8): ‘Ordinarily, and in the absence 
ofa special condition entitling the mort- 
gagor to redeem during the term for which 
a mortgage is created, the right of redemp- 
tion ean only arise on the expiration of ihe 
specified period,’ but whereit is shown on 
the merits that the effect of the condition 
postponing redemption for aspecified term of 
Years isto make the mortgage practically 
rA & Court is justified in setting it 
aside. 

The learned trial Judge has examined the 
éónditions of these deeds and has found that 
apart from anything else, the condition by 
which the mortgagee is entitled to construct 
buildings and then charge the mortgagor at 
the time of redemption with the cost of the 
buildings together with 25 per cent. com- 
pound interest, operates as a elog on the 

équity of redemption. We do not think it 
necessary to use the expression “clog on 
the equity of redemption." It is sufficient 
for us to say that this condition might have 
the effect of making the mortgage practi- 
cally irredeemable ; and in these circum: 
stances we consider that we are justified in 
refusing to enforce the condition under 
which the mortgage cannot be redeemed 
within fifty years, ‘Ibe plaintifi-respondent, 


DEC Ind, Cas. 62; 1 Luck, Cas. 1; At, R: 1927 


udh 237. : 

** (2) 80 Ind. Cas. 213; 27 O. O. 4; 9 O: & A. L R. 707] 
30 O. L. J. 447; A. I, R. 1924 Oudh 193: 

(8) 23 Ind. Oas. 355; 41 I. A.84; 18 O. W. N. 560; 
HOM. L, J. 474; 12 A. L, J. 473; 36 A. 195; 19 O. L, 
d. 471; (1914) M, W, N. 411; 19 M, L. T, 389; 16 Bom, 
p R: 844; 1 L: W, 813 (P, QJ) 
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although a transferee, has a right to ask 
that this condition should not be enforced 
against him. This decision disposes of the 
first five grounds of appeal. The sixth 
ground does not arise. We were not ad- 
dressed on the seventh, eighth, ninth and 
tenth grounds and the learned Counsel did 
not take the pleas raised in those grounds 
before us. We see no reason, spart irom his 
waiving arguments upon these points, to 
question the correctness of the findings of 
the learned trial Judge on the pleas raised 
therein. 


We now come to the crogs-objections. We 
gee no reason to disagree with the view 
taken by the learned trial Judge to the 
effect that the witness Ram Khilawan waa 
telling the truth and that the witness Be- 
hari Lal wasnot telling the truth. Accept- 
ing as we do the finding that Ram Khila- 
wan was telling the truth Ex. A 5 was duly 
executed and attested. The constructicn 
which we place upon Ex. A-Sis that it is a 
deed of furthercharge. lt is a deed not 
dissimilar to the deed which was construed 
by aFall Bench of the Allahabad High 
Court in Har Pershad v. Ram Chander (4), 
lt does not explicitly transfer an interest 
in specified immoveable property, but ii 
postpones redemption of the property, 
mortgaged by Exe. land 2 uniilthe amount 
due on Ex. A-5 is paid. We consider that 
the executant agreed that the mortgaged 
property should remain in possession o 
Thakur Bakhsh Singh until the additional 
amount secured by Ex, A-5 with interest 
was re-paid and that itis an addition of the 
previous mortgage. Ram Rudra, who wag 
the mortgagor under the previous deeds, 
took a further advance. The property res 
mained in possession of Thakur Bakhsh 
Singh mortgagee, who in addition to ree 
ceiving the usufruct of the property was 
entitled to receive interest on the new lcan, 
In that case it was held that the tranefereg 
from the original mortgagor was under an 
obligation to satisfy the amount due on the 
latter deed before he could redeem tle proe 
perty, We find that Jagdat is under a 
similar obligation tore-pay the amount due 
on Ex, A-5 before he” can redeem the prow 
perty. Asaresult we dismiss the appeal 
and dismiss the crossobjections, Thakur 
Bokhsh Singh will pay his own costs and 


63 Ind, Cas. 780; 44 A. 37; 19 A. L, J, E07; 3 W 
Pı la Ra (AJ) 189; A. L Ra 1922 All. 114, 
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those of Jagdatin the appeal. Jagdat will 
pay his own costs and those of Thakur 
Bakhsh Singh on érosa-objections, 
a. H. _ Appeal and Cross-objections 
dismissed, 


LAHORE HIGH COURT. 
MisCELLANEOUS SsooND Civin APPEAL 
à No. 2612 or 1927. 
February 6, 1928. 
Present;—Mr. Justice Addison. 
DASS RAM —J upaMExNT- DE3TOR 
—AÁPPELLAAT 


TETSUS 
Malik CHHABBAR SINGH-DszoRER- 
HoLDER— RESPONDENT. 

Limitation Act (IX of 1008), Sch. I, Art. 182 (5)— 
Step-in-aid of execution—Putting in receipts of 
mantenan of judgment-debtor in Jail, whether step- 
m-a. 

Appearance ofthe decree-holder in the Executing 
Oourt and putting in receipts on account of the 
maintenance of the judgment-debtor in Jail does not 
amount toa step-in-aid of execution even if it be 
accompanied by an application that the receipt should 
be put on the record, . 

Ananda Mohan Roy v, Hara Sundari (1) and 
Aghore Kali Debi v, Prosunno Coomar Banerjee (2), 
referred to. 

- Miscellaneous second appeal from an order 
of the District Judge, Jhang, dated the 
12th April, 1927, affirming thatof the Senior 
Subordinate Judge, Jhang, dated the ard 
December, 1926, 

Mr. Mohammad Amin Khan, for the 
Appellant. 

Mr, Brij Lal, for the Respondent. 


JUDGMENT.—The deoree-holder 
obtained & money decree against the judg- 
ment-debtoron the 27th of J une, 1917. ‘here 
were various applications for execution of 
which I need only mention the application 
dated the 29th of March, 1923, which was 
Within time, By it tne decree-holder 
applied for the arrest and detention in Jail 
of the judgment-debtor. The Executing 
Court ordered him to besent to Jail on the 
Z9th of May, 1923. The judgment-debtor 
appealed to the Oourt of the District Judge. 
His appeal was accepted on the 3lst of 
August, 1923, and his immediate release was 
ordered, 

Oa the 18$ of Dacember, 1923, the mukhtar 
of the decree-holder appeared in the Execut- 
ing Court and put in certain receipts of 
expenditure incurred upon the judgnient- 
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debtor while he wasin Jail, There was no 
application along with these receipts. The 
Executing Court passed an order as fol- 
lows :—"“ I'he decree- holders mukhtar is 
present and has put in receipts relating to 
the expenditure upon the judgment. debtor, 
They will be attached» to the record which 
will be consigned to the record room.” 

The present application for execution 
was put in on the 21st of October, 1926, On 
the 3rd of December, 1926, a warrant of 
attachment was ordered to be issued on 
this application. Thereupon thejudgment- 
debtor instituted an appeal in the Court 
of the District Judge on the ground that 
the application for execution was barred 
by time. The District Judge dismissed tha 
appeal, holding thatthe oral application of 
the let of December, 1923, by the decree- 
holder asking for costs of maintenance of 
the judgment.debtor in the Jail to be 
added to his costs in the execution proceeds 
ings was an application to take a stepa 
in-aid of execution and saved limitation, 
Against this decision this second appeal 
has been preferred. Iam unable to hold 
that the appearance ofthe mukhtar of tha 
decree-holder in the Executing Oourt on 
the Ist of December, 1923, and his putting 
into Court receipts on account of the 
maintenance of the judgment-debtor in Jail 
amounted toa step-in-aid of the execution, 
Nothing was done towards execution of the 
decree. What was done was that the decreee 
holder put into Court certain receipts of 
his costs of maintaining the judgments 
debtor in Jail. He was safeguarding his 
own interests but he was not trying to 
execute the decree in any way and it cannot, 
therefore, be said that his act of producing 
theses receipts for the purpose stated 
amounted toa step-in-aid For this reason 
alone the appeal must be accepted. In any 
case there 18 no proof of any oral applica. 
tion that the amounts mentioned in the 
receipts should be added to the costs of the 
execution proceedings. Nor did the Court 
-order that these sums should be added to 
the costs, All that was said was that 
the receipts should be put onthe record, 
Even ifthere was oral application that these 
receipts should be put on the record, that 


‘would not amount to a step-in-aid of execus 


tion of the decree. 

Thereare no authorities ia point, buf 
it was held ia Ananda Mohan Roy v. Aare 
Sundari (1) that neithez an application by a 


(1) 23 Q. 199; 18 Ind, Dao. (8, &] 130, 
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decree-holder to receive a poundage fee from 
the judgment-debtor in respect of the 
latter’s property purchased by the decree- 

. holder, nor an application by the decree 
holder to be allowed to set off the purchase 
money against the decree, instead of paying 
it into Court was a &fep-in-aid of execution. 
Toa similar effect is Aghore Kali Debi v. 
Prosunno Coomar Banerjee (2). These acts 
are analogous to the act in the present case 
of the decree-holder who put into Court 
certain receipts so that later on he could 
add them to his decree. 

I accept the appeal with costs throughout 
and set aside the order of the Courts below 
on the ground that tne application for 
execution was time-barred and could not 
proceed, 


R. L. Appeal accepted, 
(2) 22 ©, 827; 11 Ind, Dec. (N, &) 547, 
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e. MADRAS HIGH COURT, 

S APPEAL AGAINST ORDER No. 258 or 1927, 

t November 24, 1927, 

. Present:—Mr. Justice Ramesam and Mr, 
1 Justice Jackson. 

, BRINIVASA RAGHAVA PATRACHA: 
; RIAR AND ANOTHER—DEFENDANT8— 

t -APPELLANTS 


versus 
T. K. SRINIVASA RAGHAVA 

; IYENGAR-PrLaiNTIFF— RESPONDENT. 

, Civil Procedure Code (Act V of 1908), O. XLI, r, 28 
«Decision on preliminary points involving mixed 
iquestions of fact and law—keversal of decree in 
appeal without reversing findings—Remand, whether 
on preliminary point—Appeal—Procedure. 

The trial Court disposed of a suit on three pres 
‘liminary points the decision of any one of which 
against the plaintiff would have ended in the dis« 
missal ofthe suit. The Appellate Court considering 
that all the three points involved mixed questions 
of fact and of law, remanded the suit, without revers. 
ing the findings butreversing only the decree. On 
appeal against the order of remand : 

' Held, (1) that the disposal was on a preliminary 
point and an appeal lay under O. XLI, r. 23, Civil 
Procedure Code, against the order of remand; 

* (2) that inasmuch as there was no further evidence 
required in the case, the decree of the trial Court 
must not have been reversed but, if necessary, fresh 
avidence might have been admitted under 0. XLI, 
r. 27, Civil Procedure Code, 

Appeal against en order of the Court of 
the Subordinate Judge, Tanjore, dated the 
14th March, 1927, and passed in A. S. No. 31 


pf 1927 (A. B, No, d'of 1926, Subordinate 
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Judge's Court, Kumbakonam), preferred 
against the decree of the Court of the District 
Munsif, Valangiman, in O. S. No. 91 of 1925. 

Messrs. R. Gopalasawmi Ayyengar and K. 
R Rangasawmi Ayyengar,for the Appellants, 

Mr. K. V. Sesha Ayyangar, for the Re- 
spondent. : 

JUDGMENT.—The District Munsif 
disposed of the suit on three preliminary 
points :— The decision of any one of which 
against the plaintiff ends in the dismissal 
of the suit. On appeal the Subordinate 
Judge considering that all three points» in- 
volve mixed questions of fect and of law, 
remanded the suit. He bas not reversed 
the findings of the District Munsif on these 
three points. Hie judgment amounts to 
saying that, on the materials before him, he 
was not able to agree with the findings of 
the District Munsif. He reversed the decree 
of the District Munsif. We think that this 
is an order of the Subordinate Judge under 
0, XLI, r. 23. The case of Habibullah Khan 
v. Lalta Prasad (1) relied on by the learn- 
ed Vakil for the respondent is really against 
him, That case shows that while the order 
of the Subordinate Judge is an order under 
O. XLIr. 23, thegrounds of the order are 
not good grounds, We overrule the prea 
liminary objection, 


On the merits, it is difficult to see what 
further facts the Subordinate Judge ree 
quites before deciding the preliminary 
points, On the first point, it is. possible 
that une would like to see the pleadings 
and the issues in the former suit to see how 
far it was a contentious proceeding bete 
ween the plaintiff and defendants Nos. 10 to 
12. Onewould think that even if there is 
no other point in dispute atleast the fact 
that they arenot agreed as to the shares 
to be allotted to each sharer and they seek 
the assistance of the Court for this purpcse 
makes the suit a contentious pruceeding. If, 
however, the Appellate Court wants to be 
quite clear on the matter, it can admit the 
pleadings and issues by calling for them 
from the party who wishes to question the 
District Munsif's finding and then proceed 
to dispose of the points. No oral evidence 
seems to be necessary and even if it is necesa ` 
sary, the Appellate Court may proceed unde? 
O; XLI, r. 27 to direct the District Munsif 
to take such evidence and send it with or 
without a fresh finding. On any view of 
the matter a reversal of the Munsif's decree 


(1) 17 Ind, Osa, 94; 24 A, 612; 10 A, Ld, 190, 
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and a remand are totally uncalled for. The 
same observations apply to the second and 
third points, 

We allow the appeal and set aside the 
order under appeal and remand it to the 
Subordinate Judge to, be disposed of ac- 
cording to law. The respondent will pay 
the costa of the appellants herein, The 
o in thə Courts below will abide the 
result. i 


Y. N. Y, Appeal allowed, 


OUDH CHIEF COURT. 
BEOOND Orvit APPFAL No. 85 or. 1928, 
April 30, 1928. 

Present; —Mr. Justice Raza. 
SARDAR HUSAIN—DzrSNDANT— 

APPELLANT 


versus 
Choudhury AHMAD HUSAIN AN» 
OTBERS—PLAINTIFFS— RESPONDENTS. 

Custom—Right of privacy in United Provincee— 
Substantial interference— Cause of action—Extent and 

~ degree of privacy. 

A customary right of privacy exists in the United 
Provinces and a substantial interference with sucha 

' right would afford a person whose right has been 
invaded a good cause of action. Such a customary 
right of privacy attaches tothe property in respect 
of which it is claimed and is not only a personal 
right and the fact that the houses are separated by 
2 public road does not prevent the existence of a 
custom of privacy; but though the right of privacy 
is recognised, the Court will take into consideration 
the extent and degree of privacy to which the plaint- 
iff is entitled under the circumstances of the case. 
[p. 694, col. L] 

Sscond appeal against a decree of the 
Additional Subordinate Judge, Lucknow, 
dated the 3rd December, 1927, upholding 
that of the Munsif, North Lucknow, dated 
the 27th July, 1927, . 

Messrs. Bisheshar Nathand Ali Zaheer, 
for the Appellant, 

Mr. Ali Muhammad, for the Respondents. 

JUDGMENT.—This is a defendant's 
second appeal arising out of a suit brought 
by the plaintifis for demolition of certain 
portions of the defendant's house situate in 
Mohalla Ahata Khan Fakir Mohammad Khan 
in Lucknow and, in the alternative, for clos- 
ing certain doors of the house, on the 
ground that the defendant's new house 
invaded the privacy of the plaintiffs’ 
house, 

The parties to the suit are Mohamma- 
dans of some position. Their houses are 
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separated by a public raad, These houses 
n two scared houses. Tho plaintiffs 
house is an old house., The defendant's 
house was built in October, 1920. The 
plaintiffs have let out their house to @ 
respectable gentleman, who occupies it with 
his family, The plaintiffs alleged that 
they were entitled to elaim the customary 
right of privacy in respect of their house 
and that the privacy of their house was 
invaded by the defendant's house. 

The suit was contested by the defend- 
ant. He denied the alleged customary 
right of privacy. He denied also the plaint- 
iffs' allegation that the privaey of their 
house was invaded by his house. | 

The Commissioner's map, which forms 
part of the decree of the first Court, shows 
clearly the position of the houses of the 
parties, The doors of the rooms in the 
upper storey of the defendant's house, 
which according tothe plaintiffs invade 
the privacy of their house are marked 
with letters L,M,N,O, and K,P,Q R, 
S, T, U, V, W, X, Y, Z. It was stated on 
behalf ofthe defendant in the first Court 
on the 6th May, 1927, that should the plaint- 
ifla succeed in proving the alleged custom 
the four doors marked with letters L, M, N,O 
in the Commissioners map would be 
closed by the defendant. Thus it was 
admitted that the said doors invaded the 
privacy of the plaintiffs balakhana (room 
in the upper storey); butthealleged custom 
was denied. It was also denied that the 
plaintiffs’ rightof privacy was invaded by 
the doors marked with letters K, P, Q. R, 8, 
T, U, V, W, 4, Y, Z. 

The learned Munsif held that tbe cus- 
tomary right of privacy existed as alleged 
by the plaintiffs. He found on the defend- 
ants admission that the plaintiffs’ right 
of privacy was invaded by the doors L, M, 
N, O. He also found that the plaintifis' 
right of privacy was not invaded by the 
doors marked with lettera K, P, Q, R, 
S, T,U, V, W, X, Y, Z. He, therefore, 
ordered the defendantto close the doors 
L, M, N, O, only. . 

Dissatisfied with the judgment and 
decree of the first Court both the parties 
appealed and the result was that the 
decree ofthe first Court was modified and 
the learned Additional Subordinate Judge 
passed the following order :— 

a neis eines order the defendant-respond- 
ent to fix permanemt frames with iron 
bars to the doors marked K, Z, Y, X, W, V, 


094 
‘0, T on the north and aleo to the door of 
the verandah on the north, aleo to that 
on the scuth of the verandah and those 
marked P,Q,R,S on the map on the 
South, The defendentcan only open the 
doors L; M, N, O when he closes the 
openings of hie upper verandah fully with 
wooden jhilmilies looking downwarde, or 
with iron sheets (which have no holes) 
up to the base of the verandah. He 
must elso clcse the openings of the 
upper verandah onthe north and south 
either with iron ret or frame havingiron 
bars very closely fixed therein and he would 
be bound to always keep them in proper 
order as never to infringe with the plaint- 
iffs’ right of privacy. If he does not do 
Bo, he (defendant) has no right to open 
the doors, L, M, N and O at all nor can 
he use the newly made verandah without 
elosing its openings as mentioned above. 
Jf he does not fix wooden frames with 
jron bars the doors K,Z,W, Y, V,U, T 
on the north and P, Q, R, 8 on the south, 
so that no body can look out of those 
doors, he must close them within 15 days 
of this date. If he does not do so, it will 
be done through Court and he will be 
liable to pay the charges." 

The defendant hss now come to this 
Court in second appeal. The plaintiffs 
also have filed cress-objections. ' 

A series of decisions extending over a 
long number of years has settled the 
question that a customary right of privacy 
exists in the United Provincesand that a 
substantial interference with sucha right 
would afford a person whose right has been 
invaded a goodcause of action. Such a 
customary right of privacy attached to the 
property in respect of which it is claimed 
andis not only a personal right. The fact 
that the houses are separated by a publie 
road does not prevent the existence of a 
custom of privacy [seeGokal Prasad v. Radho 
(1), Lala Bhagwan Das v. Shahzada Mirza 
Masud Quadar (2), Bagridi v. Rahim Buz (3) 
and Sheo Bhagu v. Janki (4)}. The custom 
of privacy is so well established in these 
Provinces that the Court is entitled to take 
judicial notice of the custom [see Baqridi 
v. Rahim Bux (3)] The plaintiffs are, 


(1) 10 A. 358; A. W. N. (1888) 135; 6 Ind. Dec. (x. 8.) 


(2) 7 O. C. 126. 

(3) 93 Ind. Cas. 332; 13 O. L. J.512; A.I. R. 1926 
Oudh 352. : 

(4) 94 Ind, 


Cas. 914, 29 ©, C. 136; A, I R. 1926 
Qudh aad, E TS " 
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iherefore, entitled to claim the right of 
privacy in respect of their house. 

As to the doors L, M, N,O it is clear 
that the plaintiffs have good cause of 
action as it was admitted on bebalf of the 
defendant in the frst Court that the doors 
in question invaded the privacy of the 
plaintiffs’ balakhana. The balakhana ia 
not simply an uncovered roof. There is 
a room on the roof and thé inmates of the 
house including the pardanashin ladies 
must be using it in the hot weather, 
We know, as a matter of common Know- 
ledge, that in these Provinces many parda» 
nashim women in the hot weather are 
compelled from the severity of the climate 
to sleep in the open air on the balakhana., 
So far as this part of the house is con- 
cerned, it must be held on the defendant's 
own admission that there was a sub- 
stantial interference with the plaintiffs’ 
right of privacy. The learned Munsif 
erdered that the doors L, M, N, O, should 
be closed entirely. The learned Additional 
Subordinate Judge, however, modified this 
order to some extent. He permitted the 
defendant to open the doors but directed 
him to close the openings of the upper 
verandah fully with wooden jhilmalies 
looking downwards or with iron sheets 
(which have no holes) up to the base of 
the verandah. I understand that this order 
has substantially been carried out. Though 
the defendant has not closed the open- 
ings of his upper verandah up to the 
base of the verandah, but he has closed 
them tothe extentof about 7i ft. leaving 
only 44 ft. open at the bottom. The re- 
spondent’s learned Counsel has very pro- 
perly admitted during the course of argu- 
ments that now the doors in question 
do not command a view of the plaintiffs’ 
balakhana mentioned above. They donot 
command a view of that portion of the 
house which is ordinarily excluded from 
observation. I think this is enough and 
the defendant need not be required now 
to close the openings of the verandah 
up to the base of the verandah. It should 
be borne in mind that though the right’ 
of privacy is recognised, the Court will 
take into consideration the extent and, 
degree of privacy towhich the plaintiffs 
are entitled under the circumstances of 
the case, 

As to the remaining doors K, P, Q, R, 
B,T,U,V, W, X, Y, Z I think the decree 
The learned’ 
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Muasif was parfaatly right in holding 
that these doors do not astually invade 
the privacy of the plaintiffs’ house, The 
Oommissioner’s map showa clearly that 
these doors do not open towards the 
house of the plaintiffs. It is clear from 
his réport thet no part of the plaintiffs 
house is visible from these doors. His 
report as to these doora is as follows }— 
“No part of the plaintiffs’ house is seen 
from the doors K, P, Q. R, S, T, U, V, W, 
X, Y, Z but if we crana out our necks 
beyond the walls of the rooms and lean 
out in the open spasoe on the North or 
the lane on the south. certain portions 
of the plaintifs’ house are visible to our 


Thus there is a mere possibility of an 
invasion of privacy through some ‘con- 
trivance’ as observed by thelesrned Munsif 
in his judgment. Iam afraid it would 
not be safe for a man to erane out his 
neck beyond the walls and lean .out 
ja the opea space to command a view 
ofthe places iniquestion in the plaintiffs 
house which are mostly open roofs. When 
these doors do not open towards the 
plaintiffs house and no part of their 
house can be sean from them ordinarily, 
I think thelearned Munsif was perfectly 
right in holding thatthe Court will not 
ps justified in ordering that these doors 
should also be closed. The plaintiffs’ 
grievance in this matter is a sentimental 
grievance rather than a substantial injury 
for which relief can be claimed at law. 

The result is that the defendant's appeal 
is: partly allowed. The decrees of the 
lower Courts are modified. The defendant 
will be permitted to open the doors L, 
M,N, O as he has closed the openings 
of his supper verandah to the extent 
mentioned above aud the privacy of the 
plaintiffs’ house is no longer invaded by 
the said doors. He will not be required 
to do anything moreso far as the doors 
L,M,N,O areconcerned. The remaining 
doors K, P,Q. R, S, T, U, V, W, X, Y, Z wil 
remain as they are aud will not be closed 
with iron bars or angthing else as ordered 
by the lower Appellate Gourt. As there 
has besn divided success there will be 
no costs awarded to either party in all 
the three Courts. The cross-objections 
filed by the plaintifs are dismissed. 

G, E. Decree modified, 
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ALLAHABAD HIG COURT. i 
MisoaLLaysoga Ouvre Case No 9G or 1948, 
May 21,1928. 

Present:— Mt Justice Mukerji. 

In the matter of DEHRA DUN 
MUSSOORIB ELEOTRIO 
TRAMWAY CO., LTD,, IN 

yg YI 2e 152, 179, 28h 
i (VII of 1918), ss, 102, » 234— 
Galea dat Power ta ater to private arbitras 
tion, z 
zi iguidator has no power to refer 5 

ds pere pn arbitration, even with 
the sanction of the Court. [p. 697, col. 1j : 

Bir Te} Bahadur Sapru aud Mr. Ladlt 
Prasad Zutshi, for the Allahabad Bank 

td. 
» Mr. Narain Prasad Asthana, Oficial 
Liquidator, for the Company. nen 

JUDGMENT .—This is an application, 
filad before, on 18th of May, 1928, in Ohame 
berg, by one of the Official Liquidators, Mr, 
Asthana, for Dahra Dun Mussoorie Electric 
Tramway Co , Ltd. (in liquidation) and Mr. 
Ladli Prasad representing the Allahabad 

ank, Ltd. 
i It appears that a few months back the 
Liquidators obtained permission from 
Ashworth, J., to institute a suit against the 
Allahabad Bank, Ltd., for recovery of over 
two lakhs of rupees on certain grounds, The 
Liquidators and the Allahabad Bank now 
desire that the difference between them 
should be settled by a private arbitration of 
two gentlemen, one nominated by each of 
the parties and mentioned in the applica- 

n. . 

"The firat question that arises is whether 
the Companies Act permits such a reference 
to arbitration by Official Liquidators, even 
with the sanction of the Oourt. I heard Sir 
Tej Bahadur Sapru representing the 
Allahabad Bank, Ltd., and Mr. Asthana, one 
of the Offieial Liquidators in support of the 
application. Both the learned gentlemen. 
expressad their view and submitted certain 
arguments that a reference to private 
arbitration was permissible under s. 179, 
ela. (a) and (4) of the Indian Companies Act, 
Y deferred passing orders till I had carefully 
considered the matter, with the help of the 
arguments advanced before me. — 

It isto be noticed that e. 179, by itself does 
not make any mention of reference to arbi- 
tration. Clause (a) permits the Liquidator to 
institute or defend any suit or prosecution 
or other legal proceeding civil or eriminal, 
A reference to private, arbitration does not 
come within any ofthe expressions used in 
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the clause. Tho cl.(7)is in general terms 
and permits a Liquidator to “do all such 
other acts as may be,necessary for winding 
up the affairs ofthe Company and distribut- 
ing its assets", with the sanction by the 
. Court, This omnibus clause was undoubt- 
edly meant to eigüify that besides the 
powers expressly given in cls. (a)to (b) 
uch other powers as may be necessary for 
winding-up the affairs, may be exercised. I 
do not think that when an express mention 
of power toinstitute or defend suits or legal 
roceedings is made, the general rule may 
be construed as ineluding a power to refer 
to private arbitration. 
. Reference was made tos. 152 ofthe Act 
which gives a Company power to refer to 
arbitration. There the rule is limited to a re- 
` ference under the Indian Arbitration Act. A 
reference under Sch. ILof the Civil Procedure 
Codeis not mentioned there. Then, the power 
which a living Company may possess may 
not be co-extensive with the powers to be 
exercised by the Liquidators, The Directors 
of the Company are supposed to know 
their own business, being business men, 
while an Official Liquidator is very often a 
new man, unconnected with the business 
carried on by the Oompany. His knowledge 
and information of men and things is not 
likely to be co-extensive with similar 
knowledge of the Directors. It, therefore, 
does not follow that because a living.Oom- 
pany is allowed to refer matters in difference 
to arbitration in a particular way that an 
Official Liquidator is allowed to make a 
reference to private arbitration. 
. A reference to s.2340f the Indian Com- 
panies Act will show that the Liquidator, 
with the sanction of the Court, may compro- 
mise certain claims, against the Company 
and outstanding in favour of the Company. 
It is, therefore, significant that while the 
Act deals with a power of compromise in the 
arbitrator, it makes nomention of his power 
to make a reference to arbitration. The 
reason for this omission may be this. In the 
ease of a compromise the Court has the 
actual terms before it and may be in a 
position to see whether the terms should be 
accepted or not. In the case of arbitration by 
private gentlemen the whole matter is left 
in the dark, however, eminent and learned 
the arbitrators may be. The arbitration 
shuts out all controversy for ever and, in 
the case of even obvious mistakes by arbitra- 
tors, no remedy by,way ef appeal is avail- 
able, It is true that no Official Liquidator 
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or the Court controlling bis actions may 
foresee what decision a Court, to which the 
Official Liquidator may resort, will give, 
But then, proceeding for redrees to the 
Court is a legitimate process which can 
never be objected to on any principle. Jn 
an ordinary case of arbitration, the parties 
are supposed to know their own minds and, 
acting as they dointheir own interest, are 
held precluded from questioning the 
decision, however wrong or inequitable it 
may be, The Liquidator acta not on hia 
own behalf but in the interest of a large 
body of men. It can, therefore, be easily 
conceived that the Legislature did not think 
it proper that even, with the sanction of the 
Court, the Liquidator may be permitted to 
choose his own Court, in the place of the: 
regularly constituted Courts. This may be 
a solid reason why the Companies Act makes 
no mention of a power to refer to arbitration 
in thecase of an Official Liquidator. The 
Aet does refer to ‘arbitration’ and ‘compro- 
mises’ and it is, therefore, not open to us to 
suppose that it was a matter of pureomis- 
sion, through inadvertence, that reference 
to arbitration was not one ofthe powers 
granted to the Liquidator. : 


It has been held that suits instituted 
under s: 92 of the Civil Procedure Code 
cannot very well be made the subject- 
matter of private arbitration. The prin- 
ciple on which this conclusion was 
arrived at equally applies to a case of this 
nature. 

I asked Sir Tej Bahadur Sapru if he 
eould cite any authority, English or Indian, 
establishing the power of an Official 
Liquidator to refer a matter in dispute to 
private arbitration with the sanction of the 
Court. He frankly admitted that he did 
not ceme across any such authority. He 
also assured me that he did not come across 
any authority which might go against the 
existence of such power. Butonly affirma- 
tive authority can be of any usein the 
present instance, and not the absence of 
authority to the contrary. In the course of 
my study I came across the case of Van 
Den Hurk v. Martens “Lid. (1). In this case 
the controversy was about costs and whe- 
ther costs should be paid by the Liquidator 
in person or whether it should’ come out of 
the assets. There is some reference in this . 
judgmentto arbitration but itis notclear 


(1) (1820) 1 K. B. 850, 89 L.J. K. B, 545; 123 L, T, 
110; 28 Com. Gas, 170, 
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‘whether the arbitration was after the Oom- . 


pany went into liquidation or whether an 
Brbitration was pending when the Company 
wentinto liquidation. Thore is no discussion 
3n the ease as to Liquidators’ power to refer 
to private arbitration. I do not, therefore, 
find this case to be of any guidance to 
ine. 

Looking fromall points of view it appears 
to me that Ishould not permit the Official 
Liquidators to referthe present dispute to 
private arbilration. I accordingly refuse the 
applicktion. 

I may point out that, in any case, the 
present application could not be granted 
except to authorise the Official Liquidators 
to execute an ‘agreement of a reference to 
arbitration’ jointly with the Allahabad 
Bank. The present application is framed 
as ifasuitis already pending in this Court 
and a reference is to be made, in the suit, 
under para. 1 of Sch. IL of the Civil Pro- 
cedure Code. 

The sanction to institute the suit was 
given sometime back and it will be the duty 
of the Official Liquidators to institute the 


suit forthwith. Question of limitation may. 


arise in the case and the Liquidators must 
bear the responsibility if, owing to delay, 
any portion of the claim be lost. 

A, N. A. Application refused. 


— 


BOMBAY HIGH COURT. 
Orvin REVISIONAL APPLICATION No. 296 
' or 1926. 

November 24, 1927, 
Present:—Mr. Justice Madgavkar and Mr, 
Justice Patkar. 

MAHADAJI AMRIT KULKARNI 
—APPLICANT 


versus 
Tar COLLECTOR or STATE— 
OPPONENT. 

Bombay Hereditary Offices Act (III of 1874), s. 10 
—Power of Collector to issue certificate in respect of 
decree to which watandar is not party—Decrees be- 
tween strangers, whether can be set aside. 

Although s. 10 of the Bombay Hereditary Offices Act, 
1874, only requires that the ownership or beneficial 
possession should pass into the hands of a person 
other than an officiating watandar for the time 
being, and although it does not in express terms 
require that the possession should so pass under a 
decres against the watandar, yet the objeyt of s. 10 
is to give practical effect to the prohibition against 
alienations by watandars as provided by ss. 5 and 7, 
and where both parties to a decree are strangers, 
8. 10 oå the Act hns no application, [p.098 col h] , 
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Civil revisional application against an 
order passed by the Subordinate Judge 
at Vita. 

Mr. Noronha (with him Mr. Y. V, Dhan: 
darkar), for the Applicant. 

Mr. P. B. Shingne, Government Pleader, 
and Mr. J. L. Paralkar, fot the Opponent. 


SUDGMENT.—This is an application 
by Mahadaji Amrita, the mortgagor-decree- 
holder, in a suit for redemption, No. 274 of 
1923, against the order of the Subordinate 
Judge of Vita on July 9, 1926, cancelling 
the decree in that suit on a certificate 
purporting to be under s. 10 of the Watan 
Act, III of 1874, of the Collector of 
Satara, and ordering the petitioner to 
deliver over possession of the land in suit 
to the Collector or to the judgment-debtor- 
mortgagee. 

_ The relationship between the parties 
> shown in the following genealogical 
ree: — 








BAJI 
I EAT SEEN 
d 
Mankeshwar Balaji 
Waman = Bhagirthibai, ( j 
(adopted) Waman, .. Amrita, 
Keshav = Rangubai, randa AN llegitimete) 
(adopted) Mahadaji, 
| (petitioner). 
( 
Shankar. Yeshwant, 


About the year 1862 and in any case prj 
tothe passingofthe Watan Act Bhaghihi- 
bai, the widow of Waman, made a gift to 
Amrita, the illegitimate son of Balaji, of 
the watan lands in suit. In 1889, Amrita 
mortgaged the lands to Joti, opponent 
No. Z, with possession. In 1908, the matter 
was taken up by the Collector and the 
Government Resolution No. 5717, Revenue 
Department, was passed on June 9, 1908, as 
follows: — 

"In this case the alienation is of long 
standing, there was no fraud, and the 
profits were actually in the possession of 
the alienee. There was, however, want of 
proper consideration. The alienation should 
therefore, be declared null and void but 5 
instead of transferring the possession of the 
land,the mortgagee should be required to 
pay the ue to the watandar." 

[n 1920, the petitioner Mahadaji institu 
Suit No. 65 of 1920, in the kahar 
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Court at Vita against the mortgagee Joti for. 


redemption and obtained a declaration that 
Rs. 1,100 were due. The mortgagee did not, 
however, give up'possession. The petitioner 
brought a second suit, No, 274 of 1923, and 
obtained a deoree for possession, which, on 
the certificate of she Collector dated March 
27,1926, has been set aside by the Sub- 
ordinate Judge andthe order above com- 
plained of made. 

Itis argued for the petitioner that the 
watandar not being aparty to the decree in 
Suit No, 274 of 1923 and it being between 
strangers to the watan, s. 10 has no applica- 
tion, and that in any case, the latter part of 
the order directing that the plaintiff should 
deliver over possession is ultra vires. Itis 
argued for thé opponent that the Govern- 
ment Resolution of 1901 sets aside the 
alienation or alienations, and the mortgagee, 
opponent No. 2, has practically violated 
the understanding on which alone he was 
allowed to remain in possession by Govern- 
ment from 1908. 

It is not clear from the Government 
Resolution of 1908 whether the alienation 
declared null and void was the alienation 
by Bhagirthibai in favour of Amrita or the 
mortgage by Amrita in favour of opponent 
No. 2. To the former alienation, made 
prior to the Act, s. 9 of the Watan Act 
would apply, but not to the latter, te which 
B. 11, at the most, would be applicable. At 
the same time, the Resolution purports, 
instead of transferring possession, to take 
the full rent which points tocl. (2) of 3.9 
rather than tos. 11, and if so, to the gift by 
Bhagirthibai being declared null and void 
and not the mortgage by Amrita. 

But, however, that may be, although s. 10 
in terms only requires that the ownership or 
beneficial possession should pass into the 
hands of a person other than an officiating 
watandar for the time being, and although 
it does not in express terms require that 
the possession should so paes under a 
decree against the watandar, it has been 
held by this Court since 1888 in Shankar 
Gopal v. Babaji Lakshman (1) and in Bhau 
Balapa v. Nana (2) thatthe object of s. 10 
was to give practical effect to the prohibition 
against alienations by watandars as provided 

. by ss. 5 and 7, and, where both parties to the 
decree were strangers, S. 10 bad no applica- 
tion. The other view permitting intervention 
by the Collector in decrees to which the 

(1) 12 B. 550; 6 Ind. Rec. (x*s.) 850. 

(2) 13 B, 343; 7 Tad, Dee, (N, 5.) 228, 
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watandar is nota party would widen tha 
scope of s. 10 beyond the bounds contempy 
lated by the Legislature and might lead to 
undesirable resulte, 

In the present case, the watandar was not 
8 party to the decree in Suit No. 274 of 1928, 
and, in our opinion, s. 10and the certificate 
purporting to be under that section had no 
application, and, in any case, the Subordinata 
Jadge had no power even unders. 10 te 
pass the order compelling the plaintiff to 
deliver over possession to the Collector or 
the mortgagee. ° i 

The application must, therefore, ba 
allowed, and the orderof the Subordinate 
Judge of July 9, 1926, be set aside. But we 
notice that even in the application made to 
the Court it was expressly stated that if 
possession could not be given to the 
watandar Yashwant, an order for payment 
of full rent should be passed, similar, we 
presume, to the order of the Government : 
Resolution of 1908. We understand from 
the learned Counsel for the petitioner 
Mahadaji that he is willing tomake the 
same payment to the watandar, that the 
mortgagee made. The fair arrangement, 


‘in our opinion, would be that the petitioner 


should take the land subject tothe same 
payment as the mortgagee made. By this 
arrangement it would not matter to the 
watandar so long as he gets the full rent 
whether the possession is with opponent 
No. Z or with the petitioner. 

The petitioner will get his coste in both 
the Courts from the Collector. 

A. N, A. Application allowed. 


RANGOON HIGH COURT. 
CivinL REGULAR No. 597 or 1927, 
January 20, 1928. 

Present :—WMr Justice Chari. 
MATAPRASAD UPADHYA— 
PLAINTIFF 
versus 
KUNNON DEVI 4ND ANOTHER— 

R DEFENDANTS. 
Transfer of Property Act (IV of 1882) s. 69— 
Mortgage—Mortgagee's power to sell out of Court— 
Construction of decd-—Power, whether should be ema 


press, 
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Section 09 of the Transfer of Property Aot does 
hot purport to confer any power upon mortgagees 
but, itis intended, when à power is actually conferred 
bya mortgage-deed, to prescribe the procedure, to 
ourtail unfettered exercise of the power, and to 
deiode the rights of the purchaser ab such a 
sale, 

A recital ina mortgage-deed that ‘the mortgagee 
Bhall have all the rights, powers, remedies and 
privileges conferred upon the mortgagee by the 
Transfer of Property Act does not, therefore, confer 
on the mortgagee a power to bring the mortgaged 
property to sale out of Court, nM 

Mr. Bogi Ram, for the Plaintiff, 


Mr. Basu, for the Defendants, 


JUDGMENT.—The plaintiff in this 
case files the suit for possession of a house 
in Suburban Road, Ahlone, and for a sum of 
money as mesne profits. 

The house was mortgaged by a mortgage- 
deed dated the 10th December, 1925, and 
the mortgagee brought the house to sale 
under an alleged power of sale conferred on 
him, and at that sale the plaintiff is alleged 
to have been the purchaser. 

It is contended on behalfof the defendant 
that the purchaser is merely a benamidar 
of the mortgagee, but that question does 
not arise in the view I have taken ofthe law 
applicable, 

To confer title upon the plaintiff the mort» 
gagee must have the power to sell the pros 
perty. Heis not the owner and can confer title 
only if he is especially empowered to do so. In 
the absence of such a power the sale by the 
auctioneer and the conveyance by the 
mortgagee confer no title on the purchaser. 

The learned Advocate for the plaintiff 
admits that the mortgage-deed does not 
contain an express power of sale, but he 
contends that that power is implied from 
a sentence in the mortgage-deed which 
isto the effect that "the mortgagee, his heirs, 
representatives, and assigns shall have all 
the rights, powers, remedies and privileges 
conferred upon the mortgagee by Act LV of 
1832.” He contends that,as the Transfer 
of Property Act confers on mortgagees a 
power of sale, the mortgagee of the suit 
house had ample power to bring the house 
to sale. This argument proceeds upon a 
fallacious conception of the provisions 
ofthe Transfer of Property Act. Section 
69 does not purport to confer any 
power upon mortgagees but,as its word- 
ing clearly shows, it is intended, when 
a power is actually conferred by a mort- 
gage-deed, to prescribe the procedure, to 
curtail unfettered exercise of the power, 
and te determine the rights of the purchaser 
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at such a sale. The section, morcover, is 
of limited application, applying only to 
certain towns in British India, and it is not 
generally applicable to all mortgagees, 
The provision in s.69 of the Transfer of 
Property Act which is intended to protect 
the purchaser in the event of an unauthoris« 
ed exercise of the power of sale does not 
affect the question because, though the 
exercise of a power actually conferred in 
the circumstances not warranted by the 
Statute may not affect the purchaser, still 
the existence of the power itself ig 
essential since it is the root of the pur- 
chaser's title. Obviously no one can 
exercise a power which does not exist, nor 
ean the purported exercise of such a non- 
existent power affect the mortgagor's right 
in the property mortgaged. In my opinion, 
therefore, the sentence in the mortgage- 
deed relied upon by the plaintiff does not 
confer on the mortgagee a power to bring 
the mortgaged property to sale, and the 
pntat gets no title by his purchase at the 
sale. 

For these reasons the plaintiff's suit ig 
dismissed with costs. 


ALN, A. Suit dismissed, 


PATNA HIGH COURT. 

MISCELLANEOUS JURISDICTION CIVIL ÁPPR:L 

No. 107 oF 1927, 

June 8, 1928, 
Present:—Mr, Justice Wort, 
Turu NAND RAM-CHOTAY LAL 
—APPELLANT 
versus 
MAHADEO LAL— RESPONDENT, 

Civil Procedure Code (Act V of 1908), ss. 22, 28— 
Power of High Court to transfer case to Court sub- 
ordin tte to another High Court. 

Under ss. 22 and 23 of the Oode of Civil Pro- 
cedure a High Oourt has jurisdiction to direct a 
caseto be tried by a Court subordinate to 8 High 
Court other than the High Court by which such 
direction is made. ] 

Mr. Janak Kishore, for the Appellant. 3 

Mr, Rai T. N. Sahay, for the Respond- 
ent. 

ORDER.—This case must be returned to 
thefile ofthe Additional Subordinate J udge 


of Agra, as under as, 22 8nd 23 of the Gode. 
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‘of Civil Procedure it is clear that this High 
Court has jurisdiction to direst à case to be 
tried by a Court subordinate to a High 
Court other than the High Qourt by which 
Buch direction is made, 


B, K. P. Case returned, 


—S 


LAHORE HIGE COURT. 
First Orvin APPEAL No. 897 or 1927. 
May 8, 1928. 

Present: —Mr. Justice Dalip Singh. 
THAKAR SINGH AND oTHERS—SECOND 
Party —ÁPPELLANTS 

d versus 
. ARYA PRITI NIDHI SABHA PUNJAB 
< mgaouag NAND LAL AND oraEgs—F'RsTt 
PARTY— RESPONDENTS, 
Will—Revocation—Gijft of part of property, whether 


amounts to revocation. i f 
A Will need not necessarily. be considered to be 


revoked simply because subsequent to the execution 
of the Will the testator gifted a part of the property 
which was the subject-matter of the Will. 

Miscellaneous first appeal from an order 
ofthe District Judge, Gurdaspur, dated 
the 9th December, 1926. 

Mr. Mohammad Amin, for Mr, Moham- 
mad Shah Nawaz, for the Appellants. 

Lala Fakir Chand for Lala Badri Dass, 
R. B., for the Respondents, 

JUDGMENT.—This is an appeal from 
Probate of the Will granted by the learned 
District Judge of one SardarGochet Singh 
who was murdered on the 12th of Novem- 
ber, 1925. T we of his collaterals were con- 


victed and sentenced to death. for this 
murder. 

Sardar Sochet Singh had no widow or 
children and his nearest collaterals were in 
the 7th degree. Mutation on his death was 
sanctioned in favour of his brother's widow 
Sardarni Har Kaur. She died on the 12th 
March, 1926, and the Will was then dis- 
covered by Amar Singh and Shiv Singh, 
relatives of Musammat Har Kaur. They 
g'ato that they found the Will in a locked 
boxafter the death of Musammat Har 
Kaur and they handed the Will tothe 
Deputy Commissioneron the 6th of May, 
1925, The residuary legatee under the 
Willis the Arya Priti Nidhi Sabha, and 
the Sabha has petitioned for Probate. The 
respondents - are collaterals whe raised 
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variousobjeolions; but the only two points 
argued before me in appeal are; 

1) that it is not proved that the Will in 
question was made by the late Gardar 
Sochet Singh; and 

(2) that if made, it was revoked by 

im, 

As regards the first point, Counsel cons 
tends that no expert witness has proved 
the handwriting of the late Sardar. The 
evidence consists of the statement of Kaka 
who wasactually present when the Will 
was made and who alleges thatit bears 
histhumb-mark, He says thatthe Sardar 
wrotethe whole document in his presence 
one night about the time of the influenza 
epidemic. The Sardar enjoined Kaka not 
to tell any one about the Will as the Sardar 
was afraid of his collaterals. Three per- 
sons, Munshi Ram, Pandit Ohhaju Ram 
and Harbans Singh, P. Ws. Nos. 10, 11 and 
12, have sworn that the handwriting is the 
handwriting of Sardar Sochet Singh which 
they knew, The learned District Judge 
has relied onthis evidence, and I see no 
reason to doubt it. 


The learned Counsel has also, contended 
that ifthe Sardar had made this Will, he 
would have told some responsible officials 
of the Arya Samaj. I see no force in this 
contention, Secondly, that being an Arya 
he would not have gifted any portion of 
the land toa Muhammadan because Aryas 
and Mussalmans are always at enmity. 
There is no force in this contention, there 
being not the slightest evidence t» support 
it. Thirdly, that Kaka knew about the 
Will but did not claim the Rs. 5 per month 
that were left to him under the Wil. Kaka 
explains that he was afraid to do so, be- 
cause he feared for hie life at the hands of 
the collaterals, and seeing that the Sardar 
was murdered by the collaterals it seems 
to bea reasonable explanation. Fourthly, 
it was contended that the Sardar would 
have deposited the Will with the Deputy 
Qommissioner or some other responsible 
official. There is no force in this conten- 
tion either. I, therefore, hold thatthe Will 
was executed by theelate Sardar Sochet 
Singh. 

Itis next contended that the Sardar 
made various gifts during his lifetime 
after the alleged date of the Will, and that 
this shows that he revoked the Will. No 
authority is cited for this proposition nor 
does it seem to be sound law. , 
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* l, therefore, 
costs. 
B. L. 


dismiss the appeal with 


Appeal dismissed, 


RANGOON HIGH COURT. 
SrEorAL Seconp Civit APPEAL No. 46 or 1927. 
December 9, 1927. 

Present: —Mr. Justice Brown. 
MAUNG SHWE OK AND ANOTHER 
— APPELLANTS 
versus 
KARAMBU PILLAY AND OTHERS 

: RESPONDENTS. 

Mortgage—Prior and puisne mortgagee—Decree on 
prior mortgage without impleading puisne mortgagee 
—Dispossession of puisne mortgagee—Puisne mort- 
gagee's right to be restored to possession—Civil Proce- 
dure Code (Act V of 1908), O. XXI, r. 108. 

When & prior mortgagee brings the mortgaged pro- 
perty to sale in execution of a decree on his mortgage 
and asecond mortgagee of the property is not joined 
asa party to the suit on which the mortgage-decree 
is obtained, the rights of the second mortgagee 
‘are unaffected by the suit of the first mortgagee 
gnd the sale in execution of the decree. 

A second mortgagee who is dispossessed by the 

urchaser in a sale in execution of a decree obtained 

ya prior mortgagee to which he is not a party, 
is entitled to bring a suit under O. XXI, r 103, 
Civil Procedure Code, to be restored to possession, 

Mg. San Bwin v. A, N. K, Nagamutu (2), followed. 

Mr. Shajfee, for the Appellants, 

Mr. Ganguli, for the Respondents, 

JUDGMENT.—The land in dispute 
in this case was originally the property of 

_ the second and third respondents, Maung 
Hlaing and Ma Waing. Inthe year, 1919, 
they mortgaged their land by a registered 
deed to the appellants, the mortgage 
being a simple mortgage, In 1923, a 
further registered deed was executed and 
ia place of the simple mortgage the appel- 
lants obtained a usufructuary mortgage 
-for a sum of Re. 984.8, 

: dn Buit No, 75 of 1924 of the Township 
Court, Lewe, the firat respondent, Karambu 

‘Pillay, filed a morigage suit with regard 

.to thisland against the second and third 

-respondents and obtained a decree. The 

‘mortgage on which he sued was dated 

, after the first simple mortgage to the ap- 

-pellants but before the subsequent 
Uusufruetuary mortgage. The appellants 

*were notimpleadedas parties tothe morte 
gage suit. The land was pat up to sale 
in execution of the mortgage decree and 


¿Wes purcheaed by the first respondent, — 
bt $ 
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He then applied to the Court for possession 
This possession was given. 

Anapplieation made by the appellants 
underr. 100 of O. XXI of the Civil Pro. 
cedure Code was dismissed. The appel- 
lants then brought the suit out of which 
this appeal arises. They,askedfor a decree 
declaring that the decree and sale in favour 
of the first respondent were inoperative 
against the appellants and that the first 
respondent be ordered to restore the 
plaintiffs’ possession. On these facts the 
trial Court passed a decree in favour of the 
plaintiffs declaring that the moitgage- 
decree was inoperative provided the plaint- 
iffs paid off the first defendant's mortgage 
Against this decree the appellants appeal- 
ed tothe District Court. That Court altered 
the decree into one for possession of the 
land provided the appellants paid their 
proportionate share of the first respondent's 
mortgage. Theappellants have now filed a 
further appeal and it seems to me clear 


.that they must succeed. 


It has been suggested before me on tho 
authority of Allangaran Chetii v. Lakshma- 
nan Cheiti (1) that the appellanis are 
entitled to merge their second mortgage 
in their first and to be regarded as tha 
prior mortgagees. This point it ie, how- 
ever, unnecessary to decide, because even 
as puisne mortgagees, the plaintiffs are 
entitled to the relief they asked for. It ig 
settled law that when a prior mortgagee 
brings property to sale in execution of 
the decree on his mortgage and a second 
mortgagee of the property is not joined as 
& party to the suit on which the mortgage 
decree was obtained, the rights ot the 
second mortgagee are unaffected by the 
suit of the first mortgagee and the salein 
execution of the decree. This principle 
was acceptedin the Lower Burmacase of 
Mg. SaniBwin v. A.N.K. Nagamutu (2), In 
that case property had been sold under a 
The second mortgagee, 
who had not beena party to the previoug 
litigation, sued for a declaration that the 
decree and sale were inoperative against 
his interests in the land and that tha 
auction-purchaser was not entitled to disturb 
his poseession. It was held that he wag 
entitled to sucha decree, 

16 seems to ms clear, therefore, that tho 
plaintiffs were entitled to the relief they 


(1) 20 M. 274; 7 M. L. 87; 7 Ind. Deo, N. 8.) 195, 
(3) 80 Ing, Oas, 710; 8 L, B, LEG. 8 a DEL 
4 
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asked for in the present case. Why their 
application under r. 100 of O. XXI of the 
Oivil Procedure Oode was not allowed 1 do 
not know. It id clear that within the 
meaning of r.101 they’ were in possession 
of the property on their own account and 
not on accounteof the judgment-debtor 
‘and that the order disturbing their pos- 
session was entirely unjustifiable. They 
are, therefore, entitled under the provi- 
sions of r, 103 to bring a suit to be restored 
to possession. What the ultimate rights 
of the decree-holder with regard to this 
land will be it is unnecessary for the 
purposes of this case to decide. The ap- 
pellants areentitled to be restored to the 
possession they were in before the passing | 
of the illegal order ejecting them from 
possession and it will be for the first 
respondent to take such steps as he may 
-be advised for enforcing his rights on the 
land. 

Iset aside the decrees of the lower Oourts 
and pass a decree in favour of the appel. 
lants for possession of the land in suit and 
declaring that the decree and the sale in 
Civil Regular No, 75 of 1924 and Civil 
Execution No. 61 of 1925 are inoperative 
against the plaintiffs, The first respond- 
ent will pay the costs of the appellants 
throughout, 


AWN, As Decree set aside, 
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OUDH CHIEF COURT, 

Srdonp Rent APPEAL No. 33 or 1928, 

July 25, 1928. 

Present:—Mr. Justice Srivastava, 
BENI MADHO —PLAINTIFF—APPELLANT 
versus 
GOPINATH AND ANOTBE 1— DEFENDANTS — 

RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 108, cl. (15)—Sutt 
for profits—Application for re-hearing granted—Omisa 

sion to appeal—Right to be heard subsequently against 
order directing re-hearing. 

Where an application for re-hearing of a suit for 
profits under s. 108,cl. (15) of the Oudh Rent Act 
is granted and the plaintiff does not appeal against 
that order, he cannot subsequently be heard against 
the order directing re-hearing of the cage, 

Appeal against a decree of the Addi- 
tional District Judge, Gonda, dated the 
25th January, 1928, reversing that of the 

. Assistant Oollector, dated the 22nd Sep- 
tember, 1926. e 

JUDGMENT.~—TBhis is a second rent 

appeal ina suit for profits under s, 108, 


PERIA MUNIYAN 9, PARTA PAYYAN, 


110 I. C. 1928 
el. (15) of the Oudh Rent Act. The first 
Court gave the plaintiff a decree for Rs. 15-9-8 
with interest and costs. On appeal the 
learned Additional District Judge modifi- 
ed the decree and gave the plaintiff a decree 
for Rs. 21 with proportionate costs, He 
also directed certain corrections to be 
made inthe amount of costs as taxed in 
the decree of the trial Court. 

The plaiatiff in this appeal contends, in 
the first place that his cross-objection No. 3 
was not considered by the lower Appellate 
Court. The objection has no force: The 
contention raised in para. 3 of the cross- 
objections was that the application for 
re-hearing should not have been granted, 
The plaintiff ought to have appealed against 
the order and if he did not doso he eould 


not be heard against ihe order 
directing  re-hearing of the case at 
that stage. The other grounds raised in 


the memorandum of appeal relate to the 
taxation of costs. I have examined the 
order passed by the lower Appellate Court 
regarding costs and fail to find any mis- 
take init, There is no force in this appeal, 
It is dismissed, 


@. 2. Appeal diemissed, 


MADRAS HIGH COURT. 
Lerrers PATENT APPEAL No. 84 oF 1924, 
March 8, 1928. i 
Present;—Mr. Justice Waller and 
Mr. Justice Madhavan Nair. 
PERIA MUNIYAN AND ANOTHER— 
DEFENDANTS Nos, 1 AND 2—APPELLANTS 


Versus 
PERIA PAYYAN alias MUNIYAN 
AND OTHERS— RESPONDENTS, 

Religious Endowments Act (XX of 1868), 8. Ga 
Temple with independent trustee—-Pujari, suspension 
of, by Devasthanam Committee, legality of. 

Under the Religious Endowments Act, XX of 1863, 
a temple servant is under the superintendence and 
control ofthe trustee or manager and ifthe Temple 
Committee wants to control. the servants of the 
temple, it can act only*through the trustee and nof 
directly. [p. 704, col. 1.] ; | 

A pujar of a temple which has an independent 
trustee or dharmakartha of its own is not liable ta 
be suspended or dismissed by the Temple Committee 
which has no direct right of supervision over the 
pujari. «[p. 703, col. 2; p. 704, col. 1.] i 

Letieis Patent appeal against the judga 
ment of Mr, Justice Krishnan, in 8, A, No, 8 


of 1022, preferred against the deereg E 
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ihe Court of the Temporary Subordinate 
Judge, Salem, in A, B. No. 47 of 1919 
(O. 5. No. 43 of 1416, District Munsif's Court 
of Dharmapuri), . 

- Messrs. K. R. Rangaswami Ayyengar and 
Salem Kamaswami Ayyar, for whe Appel- 
lants. 

Mr. S. T. Srinivasa Gopalachari, for the 
Respondents. 

JUDGMENT,—Defendants Nos. 1 and 
2 are the appellants. This Letters Patent 
appeal arises out of a suit instituted by 
the plaintiffs for the cancellation of the 
order of suspension passed against them 
and defendants Nos. 3 to 5 by the 10th 
defendant a3 a member of the Temple 
Committee of Uttankarai Taluk. 

The plaintiffs and defendants Nos, 1 to 5 
are pujaris in the Vediyappan temple in 
the village of Kallavi. By an arrange- 
ment the right of performing the puja 
has been divided into two turns, defend- 
ants Nos, 1 and 2 haviog a turn of one 
and a half years and the other puja- 
pis having a turn of two years by rota- 
tion. The turn of defendants Nos, Land 2 
ended on the 28th January, 1916, when 
the turn of plaintiffs and defendants Nos. 3 
to 5 started, The plaintiffs alleged that, 
purporting to be acting under the order 
passed by the 10th defendant suspending 
them from office, defendants Nos, 1 and 2 
obstructed them from entering the temple 
and exercising their functions, Amongst 
other things, the plaintiffs contended that 
the Temple Committee had no jurisdiction 
over the plaint temple, that the order of 
suspension is unjustifiable inasmuch -ag 
the lands alienated by the plaintiffs and 
defendants Nos. 3 to 5 did not belong to 
the temple, that the Committee had no 
right te suspend the pujaris directly ex- 
Cept through the intervention of the 
dharmakarthas, and that the order itself 
was bad as it was not isaued on behalf of 
the entire Temple Committeo All these 
contentions weie controverted by the de- 
fendants. For the purposes of this appeal 
itis not necessary to state in greater detail 
the contentions raised by the parties. 

The District Munsif dismissed the plaint- 
if's suit, The Subordinate Judge revers- 
ed it and gave the plaintiffs a decree, 
declaring that the order of suspension is 
-Anvalid and illegal and that the plaintiffa 
shall be placad in posses3ioa “of the 
pujariship for themselves and on be- 
naligios some of the defendants. By the 
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decree defendants Nos. 1 and 2 were 
also restrained from interfering with the 
enjoyment of the pujariship by the plaint- 
ifs. As against this @ecree a second 
appeal:was filed by defendants Nos. land 2, 
but this was dismissed by Krishnan, J., 
on the preliminary ground, vie, that de- 
fendants Nos. l and 2 have no right of 
appeal, that the Temple Committee hag 
not appealed, and that the decree does 
not affect the turn of management of de- 
fendants Nos. 1 and2, The present Letters 
Patent Appeal has been filed by defend- 
ants Nos. i and 2 against the judgment of 
Krishnan, J. 

We think that the learned Judge was 
wrong in dismissing the second appeal 
on the preliminary objection. It is elear 
that there was a decree against defend- 
ants Nos. 1 and 2and that they were ag- 
grieved, inasmuch as it disturbed the sola 
right of pujariship which has accrued to 
them consequent upon the order of the 
Oommiitee. In our opinion, therefore, dea 
fendants Nos. 1 and 2 were entitled to 
non suit the plaintiffs by sustaining the 
order of the Oommittee, Overruling tha 
preliminary objection that no appeal lies 
at the instance of defendants Nos, 1 and 2, 
we have to see whether the decree of the 
Subordinate Judge reversing that of the 
‘District Munsif is right in law, 

It was first argued before us that the Buha 
ordinate Judge's conclusion, that the suit 
temple did not come under the control of 
the Oommittee is wrong. We have been 
taken through the evidence in the case 
on this point end certain. decisions were 
also quoted to us to show that the learned 
Subordinate Judge misdirected himself in 
law in examining the evidence relating 
to this point. It is not necessary ifor ua 
to discuss this question in detail Noris 
it necessary to consider some of the other 
arguments whith were addressed to us at 
great length by the learned Vakil for tha 
appellants, for in the view that we take 
of this case, the Letters Patent appeal 
can be disposed of on a very short ground 
and it is thie; It is undisputed that the 
order of suspension passed by the 10th 
defendant, alleged to be on behalf of tha 
Committee, was issued directly tothe pua ° 
jarit, Ii there are no dharmakarthas in 
the temple and the pujaris were themselveg 
dharmakarthas, no exception could be taken 
to this procedure; but if, on the other hand 
there are dharmekarthaa, then the Comi 
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mittee has in law no jurisdietion to sus- 
pend the pujaris directly without the in- 
tervention of such àharmakarthas. Assum- 
ing, for purposes of argument, that we 
accept all the contentiona raised by the 
appellant's Vakil, if he cannot satisfy us 
that there were. no :dharmakarthas in 
this temple, then this Letters Patent 
appeal will have to be dismissed. The 
question is considered by the learned 
Subordinate Judge in para. 10, of his 
judgment,” The temple servant is under 
the superintendence and control of the 
trustee or manager. It is well settled that 
if the Temple Oommittee wants to control 
the servants of the temple, it can act only 
through the trustee and not directly: see 
Seshadri Aiyangar v. Ranga Bhattar (1), 
Tiruvengadath Ayyangar vV. Srinivasa 
Thaihachariar (2) and Sitharam Chetty v. 
Subramania Aiyar (3). The question is whe- 
ther the suit temple. Has trustees, or whe- 
ther the pujaris themselves are the trustees 
öf the temple as is contended for by the 
appellants. Apparently it seems to have 
been conceded in the lower Court that 
the temple was pot without trustees, for 
we do not see any discussion of the evidence 
on the point in the Sut ordinate Judge's 
judgment. However, the evidence in the 
case suggests that the temple must have 
been managed by trustees. Exhibits III, 
IV, X and XI support the argument of 
the respondents that there must have been 
trustees in this temple, for we find in 
them references to a trustee. No doubt, 
Exs. VII and IX refer to pujaris them- 
Belves a8 dharmakarthas, but these are 
Btatements by, the pujaris. Defend- 
ants Witness No. 5 says that, at the 
time of an enquiry in the suit temple 
in connection with mahazar, the person 
supervising the temple affairs was the 
6th defendant. Apparently there must 
have been a manager apart from the puja- 
vis. To some extent the arguments of 
the appellants that the Temple Committee 
hes superintendence over this temple, also 
asaume the existence of & trustee or mana- 
ger who looks after the ordinary affairs 
of the temple. On the whole, we arein- 
clined to think on the evidence that the 
suit temple is not without a trustee. The 


of suspension, therefore, passed by 
rder ora Cas, 546; 33 M. 631; 21M. L. J. 5£0; 10 
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the 10th defendant is illegal and invalid. In 
this view itis not necessary to express any 
definite cpinions on the various other ques- 
tions argued before us. 

In the result, we dismiss this Letters 
Patent Appeal with costs of respondents 
Nos.1 to 4 and 9 and 10. ! 


V. N. Y. Appeal dismissed. 


OUDH CHIEF COURT. 
EXEOUTION of DEORER APPEAL 
No. 65 oF 1927. 

Mareh 2, 1928. 
Present;—SirLouis Stuart, Kr., Chief Judge,. 
and Mr. Justice Raza. 
Musammat RUQAYA BIBI—JUDGMENT- 
DE5TOR—AÀ PPELLANT 
versus 
PRAG TEWRAI-—Dzocazz-HorLpER— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Application for execution presented merely to save 
limitation, whether in accordance with law--Good 
faith of applicant, how far material. 

An application fur execution which is otherwise 
in accordance with law cannot be held to be notin 


-accordance with law merely because the applicant 


does not in good faith wish to secure execution but 
presents the application only with a view to give 
a fresh starting point for limitation. [p. 705, cols. 1 & 


ioo Prasad v. Narainibai (1), dissented from, 

Ram Lal v. Udit Narain Singh (2), followed. 

Appeal against a decree of the Sub- 
ordinate Judge, Gonda, dated the 5th Decem* 
ber, 1927. 

Mr. Naimullah, for Mr, Hyder Husein, for 
the Appellant. 

Mr. H. D. Chandra, for the Respondent. 

JUDGMENT,—These two appeals 

will be decided by the same judgment, 
Two decrees on the basis of separate deeds 
of mortgage were obtained by Prag Tiwari 
against Musammat Ruqqaya Bibi. One 
was obtained on the 5th May, 1922, and the 
other was obtained on the 16th May, 1922. 
Decrees absolute for the sale of the mort- 
gaged property concerned were passed on 
the 6th April, 1923, «On the 26th January, 
1924, the decree-holder applied for the sale 
of the mortgaged property under both 
decrees. His applications were not supporte 
ed and were dismissed for default on the 
28th February, 1924. The applications with 
which we are concerned were made by him 
onthe 15th January, 1927, They have heen 
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allowed by the Court of Execution. An 
argument was taken before the Court of 
"Execution that-the applications were time- 
barred. That argument was repelled. It 
is raised again before us. 

The question for our decision isa very 
simple one. Were the applications for 


execution made on the 26th January, 1924, 


applications made in accordance with law to 
the proper Oourtforexeecution? Itis not a 
question of taking astep-in-aid of execution 
for these were’ applications for the actual 
execution of the decrees. We are asked to 
hold that the present applications are not 
within limitation on the ground that, on 
. the facts, the decree-holder, when he 
presented the applications of the 26th 
January, 1924, had no intention of executing 
the decrees at the time, but that he merely 
wished to gainan extension of the period 
within which he might wish to execute the 
decrees. The reply onthe merits which 
was accepted’ by the Oourt below was that 
the decree-holder had very little, if any- 
thing, to gain by not executing the decrees 
atthe time, that, as a matter of fact, he 
wished to execute them and that he was 
restrained from so executing by the fact 
that before he could proceed with these 
applications, he was placed under trial in a 
‘Oriminal Court on a charge of which he was 
‘pubsequently convicted. We find that the 
judgment-debtor-appellant has been unable 
to support on the merits her plea that these 
applications were not honest and genuine 
applications and we agree with the find- 
ing of the Oourt below that they were 
honest and genuine applications and that 
decision disposes of the matter. 


But we have been referred to a recent 
decision of a Bench ofthe Allahabad High 
Court in Sheo Prasad v. Narainzbai (1) and 
consider we should express an opinion on 
the principles enunciated therein. The 
learned Judges who composed that Bench 
laid down the principles that & Court 
should take into consideration, before it 
decided whether an application was in 
accordance with law, the question as to 
whether the application was made in good 
faith to eecure execution or to take a step-in- 
aid of 
colourable with a view to give a fresh 
starting point for the period of limitation, 
and that if the Court found that such 


(1) 90 Ind. Cas, 038; 48 A, 408; 24 A, I, J, 187) A, L 
R. 1026 All, 95, 
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execution, and was not merely. 
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an application wasnot made in good faith to 
Secure execution or to take a step-in-aid of 
execution and was colourable with a view to 
give a fresh starting point for the périod of 
limitation it should hold that it was not an 
application made in accordance with law. 
We are unable to agree with these views 
as we do not find that there is any justifica- 
tion in reading intothe words of Art. 182 (5), 
Sch.I of Act IX of 1908 the restrictions 
which the learned Judges considered should 
be applied. We havealready decided how 
the words of the clause should be constrved 
ina decision in Ram Lal v. Udit Narain 
Singh (2). That decision was not upon 
this point, but we consider that the princi- 
ples which were applied there should be 
applied here. We are, therefore, of opinion 
that in placing a construction on the words 
of this section a Court should look at the 
words themselves and nothing else and 
not endeaveur to introduce extraneous 
considerations. It is to be remembered 
that Art. 182 imposes restrictions upon the 
rights of a decree-holder to obtain the 


‘remedy awarded to him by the decree. On 


the face of it such restrictions can only be 
justisfied by general policy. Ordinarily 
when a Oourt has awarded a man acertain 
remedy that remedy should be granted to 
him. His procedure in obtaining that 
remedy may be and should be regulated 
in a manner condusive to the interests of 
the general public and the interests of.the 
judgment-debtor. The person who is to 
provide the remedy should be safeguarded. 


‘The nature of these safeguards presumably 


will be found in the enactment itself and 
nowhere else. We are unable to understand 
that the words ‘application in accordance 
with law to the proper Court for execution’ 
can be held to referto anything more than 
what they state. In this case the decree. 
holder certainly made the applications, He 
made them to the proper Court. He made 
them for execution of the decrees. The appli- 
cations were in proper form and demanded 
the remedy to which he was entitled, We 
fail to understand why the Court should 
examine the decree-holder's mind to know 
whether he really wished in his heart to 
obtain the satisfaction for which he asked 
or whether he did not so wish, All the 
authorities of their Lordships of the Judi- 
cial Committee which have been quoted in 


(2) 100 Ind, Cus. 303; 4 O, W, N, 175; 


À, 1, R. 1027 
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the decision to which reference is made 
by the learned Judges who decided Sheo 
Prasad v. Narainibai (1) are to the effect 
that litigants in the proceedings must act 
in good faith, but itis nowhere laid down 
that a man acts in bad faith if he 
in his heart is ,not really anxious to 
secure the remedy to which he is entitled 
under the law and for which he has 
applied. Mala fides may stand in the way 
of a litigant being granted relief, but we 
are not convinced that the circumstance 
that a man does not really wish to obtain 
the execution for which he has asked, is an 
actof bad faith which would render an 
application made by an applicant, who did 
not really wish the relief sought, an appli- 
cation which is not in accordance with 
law. For the above reasons we dismiss these 
appeals with costs, 


ANA Appeals dismissed, 


LAHORE HIGH COURT. 
` MATRIMONIAL REFERENOB No. 6 or 1920. 
April 11, 1928, 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
Mr, Justice Broadway and 
Mr. Justice Fforde. 
Mas, LYDIA AGNES WALLER— 
PETITIONER 


` versus 
SAMUEL JAMES WALLER 
— RESPONDENT, . 
Indian and Colonial Divorce Jurisdiction Act, 1926 
16 & 17, Geo. V, C. 40), s. 8—Object of the Act— 
Na isu of divorce decrees made in India— Divorce 
(Amendment) Act (X XV of 1926), s. 1?—Dworce decree 
between parties mot domiciled in India, confirmation 


of. 

A he High Court hag no jurisdiction after the passing 
of the Divorce (Amendment) Act, 1926, to confirm 
& decree of a District Court for dissolution of marri- 
age made, but not confirmed, before the said Aot 
came into force in cases when the parties to 
the proceedings are not of Indiun domicile. The 
Indian and Colonial Divorce Jurisdiction Act, 1926, 
does not confer on the High Courts power to confirm 
such decrees. [p. 707, col. 1.] , ; 

The primary object of the Indian and Colonial 
Divorce Jurisdiction Act, 1926, is to confer on the High 


Courts in India jurisdiction to make a decree for, 


the dissolution of a marriage and as incidental 
4hereto to make an order as to damages, alimony or 
maintenance, custody of children and costs where 
the parties to the marriage are British subjects 
domiciled in England or in Scotland, in any case 
where a Court if India would have such jurisdiction 

the parties to the maxriage were domiciled in India, 
P 3707, Col, 24 
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Section 3 of the Indian and Colonial Divorce Juris- 
diction Act, 1926, is intended to give validity to decrees 
and proceedings which though validly taken under 
the Divorce (Amendment) Act, 1926, would be invalid 
under the English Law. It does not legalise an act 
which cannot be legally done under the Indian Law. 
[p. 707, col. 1.) 


Oase referred, under s.17 of Act IV of 
1869, by the District Judge, Lahore, with his 
letter No. 203, dated the 8th February, 1926, 
for confirmation of the decree nisi passed by 
him on the 27th January, 1v26. 

Mr. Norman Edmunds, for the  Peti- 
tioner. 3 

Mr. C, H. Carden Noad, Advocate for 
ihe King's Proctor, for the Respondent. 

ORDER. 

Shadi Lal, C. J.—On the 27th of 
January, 1926, the District Judgeof Lahore 
granted a decree dissolving the marriage ‘ 
of Mrs. Lydia Agnes Waller with Samuel 
James Waller, On the 4th of October, 
1926, the wife made an application pray- 
ing that the decree of the District Judge 
beconfirmed by the High Court, This appli- 
cation came before a Bench of three Judges 
who made an order, at the request of the 
Counsel for the petitioner, that the matter 
be kept pending until the passing of 
the Statute by the British Parliament 
known as the Indian and Colonial Divorce 
Jurisdiction Act, 1926, That Act has 
now come into force, and the petitioner 
has again applied for the confirmation of 
the decree granted by the District Judge. 

The parties, who profess the Ohristian 
religion, were married and resided in 
India, but they were domiciled in Eng- 
land. The question arises whether this 
Court has jurisdiction to confirm the de- 
cree. Now, there was a divergence of 
judicial opinion on the question of whether 
under the Indian Divorce Act, 1869, mere 
residence within the forum conferred juris. 
diction upon the Indian Courts to grant 
a decree for the dissolution of a marriage 
between persons who were not domiciled 
in India, Thequestion was answered in 
the affirmative by this Oourt in Lee v. 
Lee (1) and the same rule was subse- 
quently adopted by the Oalcutta High 
Court in Isharani* Nirupoma Devi vw. 
Victor Nitendra Narain (2). It was, how- 
ever, pointed out in my judgment in 
Lee v. Lee (1) that, while the Indian 
Courts had no alternative but to exer- 


1G) Bh iad. Cas. 686; 5 Lab, 147; A. I R. 1924 Lah, 
NO 96 Ind, Cas, 508; 53.0, 282; A, IR, 1926 Cal, 
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eise jurisdiction in divorce on the ground 
of mere residence,the Courts in England 
would not give recognition to the decree 


granted by the Indian Courts to parties ` 


not domiciled in India. As observed in 
that cass, "this conflict of laws is bound 
to lead to the scandal...... thata man and 
woman are held to be man and wife 
in one country and strangers in another. 
Thescandal is not confined to their own 
personal relations, but affects also the 
validity of a subsequent marriage entered 
into.by either of the parties, the legi- 
timacy of the issue ofthat marriage, and 
succession of the property owned by the 
parties to the second marriage. Indeed, 
the second marriage could be treated 
by the English Oourts as a bigamous 
marriage and the parties could bs arraign- 
ed before a Oriminal Court. ‘These and 
other consequences, which must result 
from a conflict between the two systems 
of law, are very ‘serious matters, and 
while they cannot influence the decision 
of the Courts, they must receive due con- 
sideration from the authorities who are 
responsible for amending the law.” 

The British Legislature accordingly put 
an ond to this conflict of laws by 
passing the Indian and Oolonial Divorce 
Jurisdiction Act, 1926 (16 & 17 Geo. 
V, Oh. 40). 
of this Statute, the Indian Divorce Act 
of 1869 had been amended by the Indian 
Legislature, by which the Indian Oourts 
were prohibited from making a decree 
of the dissolution of a marriage, “except 
where the parties to the marriage are 
domiciled in India at the time when the 
petition is presented." This Act, which was 
promulgated on the 25th March, 1926, 
definitely laid down that jurisdiction in 
the matter of divorce depended upon 
domicile and not upon residence, and 
thereby assimilated the law in India to 
that obtaining in England, 

The learned Counsel on both sides admit 
that the marriage in this case could not 
be treated as having been dissolved until 
the confirmation of the decree granted 
by the District Judge, and that the rule 
enacted by the Indian Divorce (Amend- 
ment) Act of 1926 prevents this Court 
from confirming that decree, though it 
was made before the dateof the enforce- 
ment of the Act, There can,'therefore, 
be no doubt that when the application 
for confirming the decree came up ori- 
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ginally before a Bench of this Court it 
was bound to be dismissed on the ground 
of want of jurisdiction. 

It is, however, urged.that the Indian 
and Oolonial Divorce Jurisdiction Act, 
1926, has since invested the High Oourt 
with the jurisdiction to confirm the de- 
cree, Now, a perusal ofthat Statute shows 
that the primary object of the Legislature 
was to confer on the High Oourts in 
India jurisdiction “to make a decree for 
the dissolution of a marriage,and as in- 
cidental thereto to make an order as to 
damages, alimony or maintenance, custody 
of children, and costs, where the parties 
to the marriage are British subjects domicil- 
ed in England orin Scotland, in any ease 
where a Court in India would have such 
jurisdiction if the parties to the marriage 
were domiciled in India," The reason for 
this legislation was that a person who, 
owing to official duty, poverty or any other 
sufficient cause, is unable to take proceed- 
ings in the Oourt of the country in which 
he or she is domiciled, should be allowed 
to obtain in India the same relief as might 
have been granted to him or her by the 
Court of domicile. This is the provision 
for thefuture. But the Legislature also 
desired to give validity to decrees and pro- 
ceedings which, though validly taken 
under the Indian Divorce Act, would be 
invalid under the English Law, To 
achieve this purpose s. 3 was enacted by 
which it was provided that “any decree 
granted under the Act of the Indian Legisla- 
ture known as the Indian Divorce Aot, 1869, 
and confirmed or made absolute under the 
provisions of that Act, for the dissolution 
of a marriage the parties to which were at 
the time of the commencement of the 
proceedings domiciled in England or in 
Scotland, and any order made by the 
Gourt in relation to any such decree shall, 
if the proceedings were commenced before 
the passing of this Act, be as valid and be 
deemed always to have been as valid in 
all respects as though the parties to the 
marriage had been domiciled in India," 

It is argued that, while the High Oourt 
could not, after the commencement of the 
Indian Divorce (Amendment) Act of 1926, 


“confirm the decree, it has now authority to 


do so uuder the aforesaid section of the 
British Statute, Put shortly, the contention 
amounts to this: proceedings, which would 
pe invalid even under the Indian Law, 
have been rendered valid by the Statute 
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' of the British Parliament. To this conten- 
tion I am unable to accede. I have no 
hesitation in holding that s.-3 contem- 
plates only cases of this description. 
Proceedings have been taken under the 
Indian Law and are valid under that law. 
But they cannot be treated as valid by the 
British Courts. The section lays down that 
such proceedings shall be deemed to be 
valid even by the British Courts. I do not 
think that the British Legislature ever 
intended tb legaiise an act which could 
not be validly done under the Indian Law. 

So far as the present application is con- 
cerned, the short answer is that the third 
section of the Statute, which is the only 
law invoked on behalf of the petitioner, 
lays down inexpressterms that the decree 
for the dissolution of marriage must be 
granted underthe Indian Divorce Act and 
“confirmed or made absolute under the 
provisions of that Act;" and that the 
decree in question was not confirmed and 
cannot be confirmed under the Indian 
Tra Act as amended by the Act of 

For the aforesaid reasons I hold that this 
Court has no jurisdiction to confirm the 
decree of thé District Judge. The appli- 
cation is accordingly dismissed. 

Broadway, J.—On the 4th July, 1925, 
one Mrs, L. A. Waller instituted a suit 
against her busband S. J. Wailer for 
dissolution of marriage on the usual grounds 
and obtained a decree misi on the 27th 
January 1920. . 

: After the expiry of six months Mrs, 
Waller filed & petition in this Court under 
B8. 17 of the Indian Divorce Act, 1V 
of 1869, which came up for hearing before a 
Special Bench on thel?th of December, 
1926, and 21st January, 1927, when it was 
discovered that the parties were domiciled 
in England. Having regard to the pro- 
visions of Act XXV of 1926, amending the 
Indian Divorce Act, IV of 1869, it was held 
that this Court had no jurisdiction to 
confirm the decree, Instead of refusing to 
confirm it, however, the case was adjourned 
at the request of the Counsel for Mrs, 
Waller to await the enactment of a Bill 
which was said to be before the English 
Legislature and which, it was alleged, dealt 
“with this matter, 

The petitioner has moved this Court 
again, and ithas been urged both by her 
Counsel and by the learned Government Ad- 
vocate who appeared for the King's Proctor, 


"a r ee n : 
LYDIA AGNES WALLER V, SAMUEL JAMES WALLER, 


110 I, C. 1998 


that the 3rd section of the Indian and 
Colonial Divorce Jurisdiction Act, 1926 
(16 & 17 Geo, V, Ch. 40) gave this Court 
jurisdiction to confirm the decree. 

It is, I think, clear that subsequent tothe 
passing of the amending Act, X XV of 1926, 
the Courts in this country had no jurisdic- 
tion in matrimonial suits which related to 
persors domiciled in England or Scotland. ’ 
The question is whether the Indian and 
Colonial Divorce Jurisdiction Aet, 1920, 
passed by the British Parliament gives the 
Courts in this country the jurisdjction 
claimed on behalf of the petitioner, After 
giving due weight to the argumentsadvanc- 
ed by the learned Counsel, in my judgment, 
the answer mustbe inthe negative. Section 
3ofthe English Act deals with validity of 
certain decrees passed by the Indian Courts, 
but to my mind it only validates such 
decrees or orders as the Indian Courts could, 
under Act IV of 1869, have passed or made. 
The amending Act XXV of 1926 came into 
force in March 1926, and after that date the 
Courts in this country had no jurisdiction 
whatevereitherto grant orconfirm a decree 
in a case like the present. In these circum- 
stances, however hardly this view may 
operate on the petitioner, I consider 
that it is impossible for this Court to 
confirm the decree and we must, therefore, 
decline to do so. 

Fforde, J.—This is an application 
brought under tbe provisions of s. 17 of the 
Indian Divorce Act of 1869 for the confirma 
tion of a decree of dissolution of marriage 
made by the District Judge of Lahore on 
the 27th of January, 1926. 

The application first came before A 
Bench of three Judges of this Court on the 
17th of December, 1926, and by an order cf 
the 21st January, 1927, the Court gave liberty 
tothe petitioner to renew her application 
after the passing of the Indian and 
Colonial Divorce Jurisdiction Act, which it 
was stated was then before Parliament. This 
course was adopted by reason of the fact 
that on the 25th March, 1926, an Act of the 
Indian Legislature had been promulgated 
which prohibited the making of decrees of 
dissolution of marrtage when the parties 
to the marriage were not domiciled in india 
at the time when the petition was present» 
ed. It is conceded that the parties 
to the present suit were not domiciled, 
though ‘resident, in India at the date 
of the presentation of the petition. 
The Court was inclined to the view that 
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the prohibition in the Act of 1996 applied 
as much to the confirming of a decree 
already made asit did to the making ofa 
decree by the trial Judge, but. gave no 
definite decision on that question. 

The question which new arisesfor deter- 
mination is whether or notthis Court has 
jurisdiction to confirm a decree of a Dis- 
trict Court made before the Indian Act 
of 1926, came into force in cases where the 
parties to the proseedings are not of Indian 
demicile. 


Section 10 ofthe Act of 1869 gives a. 


District Judge andthe High Court jurisdic- 
tion to entertain asuit for the dissolution 
of marriage; and s. 14 confera power upon 
either Court to pronouncea decree declar- 
ing the marriage to be. dissolved. Where 
the decree of dissolution is pronounced 


by the District Judge the marriage is not’ 


dissolved until the decree has been con- 
firmed by the High Oourt in accordance 
with the provisions of s. 17 of the Indian 
Divorce Act; and where the decree has 
been made by the High Court itisa decree 
mist which can only be made absolute 
under the provisions of s. 16 of the Act. 
Section 16 commences with these words 
“Every decree for a dissolution of marriage 
made by a High Oourt, not being a con- 
firmation ofa decree of a District Court, 
shall, in the first instance, be a decree 
nisi’, which makes itclear, if there could 
bs any doubtin that regard, that a con- 
firmation’ of a decree of a District Oourt is 
a decree for a dissolution of marriage. That 
being so, the Act of 1926 obviously pro- 
hibits the confirmation by the High Oourt 
ofa District Court's decree, It follows that 
when this application came before the High 
Court in December of 1926, the Court had 
no jurisdiction to confirm the decree of the 
District Judge. 

The sole question which remains is, has 
jurisdiction toconfirm this decree since 
been conferred upon the Courts in India? 
Mr: Edmunds for the petitioner, who is 
supported by the Government Advocate 
instructed by the King's Proctor, contends 
that this jurisdiction Js given by 5.3 of 
the Indian and Oolonial Divorce Jurisdic- 
tion Act, 1926, which became law on the 
15th of Dacembar, 1926. The section runs 
as follows :— á 


“Any decree -granted under the, Act of. 


the Indian Legislature known as the 
Indian Divorce Aet, 1869, and confirmed 


or made absolute under the provisions of 
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that Act, for the dissolution of a marriage the 
partiesto which were at thetime of the com- 
mencement of the proseédings domiciled 
in Eagland or in Scotland, and any order 
made by the Gourt in-relation to any such 
decreo shall, if the proceedings were com- 
menced before the passing of this Act, 
be as valid and be deemed always to have 
been as valid in all respects as though 
the parties to the marriage had been 
domiailed in India,” i 

It seems to mə clear that this section 
confers no new jurisdiction upon the Courts 
in India, but only validates a decree 
granted under thelndian Divorce Act of. 
1869, which has been confirmed under the 
provisions of s. 17, or made absolute under 
s. 16 in cases where the proceedings were 
commenced before the passing of the 
Indian and Colonial Divorce  Jurisdietion. 
Act. The learned Government Advocate hag 
argued that unless this latter Act was 
intended to validate all decrees for dig. 
solution -of marriage, whether made 
before orafter the Act came into force, the 
words “if the proceedings were commenc- 
ed before the passing of this Act" would 
be meaningless, as, in cases where the 
decree was made before the Act was passed 
the proceedings must necessarily have 
been commenced before that date. The 
realexplanation of this anomaly, however 
appears to be that the parliamentary 
draftsmen had not in mind the effect of 
the Indian Act of March, 1926, when the 
Indian and Colonial. Divorce Jurisdiction 
Bill was prepared, Had the Act of March 
1926, been delayed until the English Statute 
had become law the situation would have 
presented no anomalies, The difficulty 
we are confronted with has arisen trom 
the fact that the Indian Legislature took 
away from the Indian Oourts the jurisdic- 
tion which some of the Oourts claimed 
to possess, to dissolve marriages of persons 
resident but not domiciled in India, some 
nine months before the English Parlia- 
ment passed an Act to validate the decrees’ 
passed by Oourts in India which had ag- 
sumed that jurisdiction, . 

Shortly summarized jthe law  standg 
thus. A decree of dissolution of marriage 
confirmed or made absolute after the 95th 
of March, 1926, would bea nullity, as the ` 
order of confirming or making absolute is 
itself a decree of dissolution, and the 
making of it is prohibited by the Indian 
Act of 1926, in cases where the parties te 
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the marriage are not domiciled in India 
at the date of the presentation ofthe peti- 
tion. As such a decree would not have been 
made uuderthe provisions of the Indian 
Divorce Act, as amended by Act XXV 
of 1926, it would not be rendered valid by 
8.3 of the Indian, and QOelonial Divorce 
Jurisdiction Act. 

The net result of this recent Divorce 
Legislation therefore, is that, whereas the 
English Legislation intended to validate 
all decrees ‘of dissolution of marriage made 
in India where the proceedings were com- 
menced before the 15th of December, 1926, 
the Act passed to effect this object does 
not owing to the Indian Act, touch decrees 
which were not confirmed or made absolute 
prior to the 25th of March, 1926. 

With the greatest reluctance I am forced 
to the conclusion that the present applica- 
tion cannot be granted. 


RL, Application dismissed. 


LAHORE HIGH COURT, 
BzgcoND APPHAL No. 200 or 1927. 
April 11, 1928. 
Present:—Mr. Justice Jai Lal. 

SADAR ALI AND OTHERS—PLAINTIFFS— 

APPELLANTS 
versus 
ALI MOHAMMAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Punjab Land Revenue Act (XVII of 1887), s. LL— 
Entries giving history of land in pedigree-table, ad- 
missidility of. . : 

Entries made in pedigree-tables prepared at 


the time of the Settlement giving the history of 
lands are admissible in evidence. 

Gurdit Singh v. Kartar Singh (2), explained. 

Wali Muhammad v. Muhammad Bakhsh (1), not 
followed. 


Dr. Nand Lal, for the Appellants, 
Mr. N. C. Mehra, for the Respondents, 
JUDGMENT.—This second appeal 
arises outof a suit brought by the appel- 
lant for possession of certain land on the 
allegation that the same was gifted to one 
Umra by their ancestor Inayat Khan, and 
that on the extinction of the line of Umra 
it reverted to them. The District Judge 
' has held that entries made in the pedigree- 
table prepared at thetime of the Settle- 
ment giving the history of this land are 
not admissible in evidence and in support 
of the view he relies upon Wali Muhammad 
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v, Muhammad Bakhsh (1). The view taken 


: of this case was, however, explained by a 


Divisional Bench ofthis Oourt in Gurdit 
Singh v. Kartar Singh (2) and it was held: 
that the reported case is not an authority 
in support of the proposition that entries 
made in the pedigree-table with regard 
to the history of land are not admissible, 
but that the conclusion arrived atin that 
case depended on its peculiar facts. In 
the previous Settlement Record the history 
and tenure of land used to be described 
in the pedigree-table under instruotions 
legally issued under the Land Revenue 
Act, following the later case of this Court, 
I hold that the entries in the pedigree- 
tableare admissible in this case. I must, 
therefore, send back thecase to the District 
Judge with tbe direction to decide the 
appeal after giving due weight to the 
entries made in the pedigree-table with 
regard to the history of the land in suit. 
The remand is under's. 151. The costs of 
the appeal will abide the result. 
ALN, A. Case remanded, 


(1) 80 Ind. Cas. 998; 5 Lah. 84 at p, 88; A. I. R. 1924 
Lah. 444. 
(2) 103 Ind. Cas. 182; A. I. R. 1928 Lah. 214, 


BOMBAY HIGH COURT. 

LETTERS Patent APPEAL No. 44 or 1926, 

December 16, 1927. 
Present:—Mr. Justice Madgavkar and Mr, 
Justice Patkar. 
RUDRAPPA VIRAPPA MENSINKAI~ 
DEFBNDAMT—ÀPPELLANT 
versus 
BASHETTAPPA CHENBASAPPA 
NERBLI—PrAINTIFF—HRBSPONDZNT. 

Civil Procedure Code (Act V of 1908), ss. 47, 68— 
Execution by Collector—Application for adjourn- 
ment of sale—Proper Court—Second appeal from 
order in application, competency of—Order for stay 
— Sale before receipt of order—Validity of sale. 

Where the execution of a decree is transferred by 
a Civil Court to the Ogllector for execution under 
8.68 ofthe Civil Procedure Code, an application for 
adjourning the sale should be made to the Collector 
and not to the Civil Court. [p. 711, col. 2] 

It is difficult to lay down a principle as to the 
moment of operativeness or otherwise of the order 
of an Appellate Court for stay of, sale, and whether 
the operativeness of the order dates from the time 
it is signed or from the time it is communicated; 
& great deal depends upon the nature of the order, 
the question of good isith and other facts. [ibid] 4 
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Hukam Ohang Boid v. Kamalanand Singh (1), 
Veükatachelapatirao: v, Kameswaramma (2) an 
Parsotam Saran v. Barhma Nand (3), referred to, 

On the day on which a mamlatdar, to whom a 

. Givil Court had transferred a decree for execution, 

was holding the sale, the judgment-debtor deposited a 
portion of the decretal amount in the Civil Court and 
obtained an order for adjournment of the sale. The 
Sale was, however, held before the order could be 
communicated to the mamlatdar,and the judgment- 
debtor applied for cancellation of the sale on the 
ground that it was void as it was held after the 
order for stay had been passed : 

Held, (1) that the application toadjourn the sale 
ought to have been made to the Collector and not 
to’ the Civil Court and that the original application, 
therefore, did not fall within s.47 of the Civil 
Procedure Code and no second appeal lay; [p. 711, col. 2.] 

(2) that the sale was notliableto be setaside. [p. 
712, col. 2. 

Letters Patent Appeal against an order of 
Mr. Justice Percival in Second Appeal 
No. 333 of 1986, affirming the decision of 
the District Judge, Dharwar, in Appeal No. 
29 of 1925, confirming the decree passed by 
the Joint: Subordinate Judge at Dharwar, in 
Darkhast Application No. 68 of 1923. 

Mr. H. B. Gumaste, for the Appellant, 

Mr. A. G. Desai, for the Respondent. 

JUDGMENT.—The question in this 
appeal is whether the sale through Court 
held in execution of the decree against the 
defendant-appellant, the judgment-debtor, 
is void, The plaintiff-respondent obtained 
against the judgment-debtor a decree for 
about Rs. 2,000, The decree. holder pro- 
needed in execution. Execution was trans- 
ferred to the Collector and the sale of im- 
moveable property was fixed on March 28, 
1925. On that day—the precise hour is not 
on record—the judgment-debtor-appellant 
daposited Rs. 300 in the Oourt of the Subor- 
divate Judge who passed the decree and 
applied for stay and obtained it. But be- 
fore this order of stay could be transmitted 
tothe mamlatdar in the same town who 
was holding the sale, the property was sold 
for Rs. 2,000, On April6, 1925, the appel- 
lant applied to set aside the sale on the 
ground that, having obtained the stay, as he 
urged, before the sale actually took place, 
the sale was void. The auction-purchaser 
was not made a party to this application. 
The trial Court was unable to find whether 
the stay order was made before or after the 
sale, but as the sale was completed in any 
case, before the order for stay was communi- 
cated to the mamlatdar, held that the sale 
was not, therefore, invalid, and rejected the 
application. This order was confirmed in 
appeal by the Distriet Court on the ground 


thatthe appellant was not shown to have 
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sustained substantial injury. " The second 
appeal was dismissed and the judgment- 
debtor appeals under the Letters Patent. 

A preliminary objection is taken for the 
respondent that no appeal lies. Itis argu- 
ed that the second application could only 
lie under O. XXI, r. 89, of the Civil Pro- 
cedure Code, and that under s. 101 only one 
appeal lay and nomore. For the appellant 
it is contended that the present order fell 
under s. 47, and a second appeal lies on the 
merits. Reliance is placed for the appellant 
on the case of Hukam Chand Boid v. Kama- 
lanand Singh (1) and for the respondent on 
the case of Venkatachelapatiraov, Kamese 
waramme. (2). 

It is not clear to us under what section 
the petitioner-appellant applied for, and 
the decreeing Court granted, a stay on 
March 28, 1925, Order XXI. r. 26, is pressed 
into service for the appellant, but it ap- 
plies in terms only inthe case of a decree 
transferred for execution to another Court 
and does not apply to a case such as the 
present. Moreover, it is, in our opinion, a 
correct argument for the respondent that 
the execution and sale having been trans- 
ferred to the Collector under s, 68 of the 
Civil Procedure Code, such application to 
adjourn the sale lay to the Collector rather 
than to the decreeing Court. If so, the ori- 
ginal applieation would not fall under s. 47 
and no second appeal lies. 

The question involved is, however, of 
some importance, as the Bench, which ad- 
mitted the appeal, has pointed out. It ap- 
pears to us that it is difficult to lay down a 
principle‘ as to the moment of operativeness 
or otherwise of the order by an Appellate 
Oourt and whether the operativeness of the 
order dates from the time it is signed or 
from the time it is communicated. We are 
indebted to the learned Pleader for the 
appellant for inviting our attention te the 
recent Full Bench case of the Allahabad 
High Court, Parsotam Saran v. Barhma 
Nand 3) Itis difficult to evolve any defi- 
nite principle from the decided cases, It 
appears to us that a great deal depends on 
the nature of the order, the question of 
good faith and other facts. If, for instance, 
an order of stav was obtained in time from 


“a competent Court or authority, but was 
(1) 33 O. 927; 3 C. L. J. 67. . 
(2) 43 Ind. Oas. 214; 41 M. 151; 92 M. L. T. 330; 

33 wE J. 515; 6L. W. 617; (1917) M. W.N, 785 
(3) 102 Ind. Cas. 665; 25 A. L. J.'520; A. L R. 19 
All. 401; 39M Ta T, 8% fo d, A af 
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dishonestly delayed in transmission by the 
action of the decree-holder, the sale would 
hardly be confirmed. If, on the other hand, 
the order was obtained too late for trans- 
mission, the risk would be the judgment- 
debtor's and be would find it difficult to 
have thesale set aside. For tke purposes 
of the present appeal, we are of opinion that 
under whatever rule the first application of 
March 28 was made, as regards the second 
application of April 6, 1925, after the sale it 
being in terms an application to set aside 
the eale, the auction-purchaser was a neces- 
Bary party, and the appellant eould not 
dispenee with his presence on the simple 
allegation that the purchase was benami 
for the decree-holder, It suffices to refer to 
8. 66 of the Civil Procedure Code. The ap- 
pellant cannot invite the Court to set aside 
the sale in the absence of the auction-pur- 
chaser, and on this ground alone the present 
appeal fails, 

In regard to the question as to when the 
order operates, it is to be noticed that the 


difference of opinion depends to a consider- ' 


able extent upon the nature of the order 
and the reason for the delay in its transmis- 
sion. In the case of Hukam Chand 
Boid v. Kamalanand Singh (1) the 
question wae of delivery of possession 
not to a third party such as an auction- 
purchaser but to the decree-holder, after 


an unconditional order of the Appellate ` 


Court for stay ofexecution. On the other 
hand, in the case of Ramanathan Chetty 
v. Arunachellam Chetty (4) it appears that 
though the lower Court had itself no offi- 
cial information of the order of the Appel- 
Jate Oourt to stay the sale, it had been 
moved by the party who had obtained it 
on the ground that such an order was 
made, so that it could not be said that the 
‘Court was in entire ignorance of the order 
of the Appellate Oourt, and the sale was, 
therefore, set aside. The facts in the Full 
Bench case of Venkatachelapatirao v. 
Kameswaramma (2) are different, the ques- 
tion there being as regards an attachment. 
Similarly, in the Allahabad case, Sant Lal 
v. Umrao-un-nissa (5), it appears that al- 
though the judgment-debtorhad before the 
date of sale complied with the order of 
the Court as regards security, the sale was 
held through an irregularity on the part 

(4) 22 Ind. Cas. 99; 38 M. 766; (1914) M. W. N. 46; 

L. W.29 


15 M. L T. 151; 26 M. LJ. 2975; 1 . 29, 
811.5) 12 A, 96; A. "W. N.4(1889) 201; 6;Ind, Dec, (N. 8.) 
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of the officers ofthe Court owing to circum- 
stances for which the judgment-debtor was 
not responsible. The sale was accordingly 
set aside. 

In the present case, there is no question- 
of delay or irregularity on the part of 
any one except perhaps the judgment- 
debtor himself. Being aware that the sale 
was to be held on March 28, he took no 
Steps up to that very day, almost till the 
very hour of the sale, rendering it impos- 
sible to transmit the order in time. We 
are doubtful, as we have said above, 
whether the decreeing Court has power 
to stay execution. Inany case,it was not, 
we think, & proper order to make under 
the circumstances. 

It is not, therefore, necessary to go into. - 
the question as to whether the order of 
stay did not precede by a few minutes the 
time of the sale, much less to go into: 
the question whether the clocks of the 
Subordinate Judge and the mamlatdar 


_ agreed. One of the effects of allowing an 


application such as the present would be 
that whilst a few minutes before the sale 
a stay could be obtained on easy terms, 
immediately after the sale, O. XXI, r. 89 
would come into effect, imposing much 
heavier terms on the judgment-debtor. 
We do not think the law intended, or. 
desired, to encourage action of this kind 
on the judgment-debtor's part. . 

It appears to us, therefore, that both on , 
the facts and in law the judgment-debtor 
has put himself in the wrong. 

We dismiss the appeal. Costs throughout | 
on the appellant. ' 


ALN. A, . Appeal dismissed; 


ALLAHABAD HIGH COURT.. 
First Oivin Appear. No. 370 oF 1925, 
May 29, 1928. 
Present:—Mr. Justice Sulaiman, 
Acting Chief J ustice, and Mr. Justice 


Weir, 
-EBHER SINGH AND 0OTHEBS—DRRENDANTE— 
APPELLANTS 


versus 
BASDEO SINGH-—PrAaiNTIPF— 
RESPONDENT. 
Hindu Law—Inheritance and, suczession —Brother'g . 
sons, whether exclude brother's son's sons, . 
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Under the Hindu Law brother's sons exéludé 
brother's son's sons from inheritance, [p. 714, col. 


l. 

Vaida Singh v. Laltu Singh (1), Khettur Gopal 
Chatterjee v. Poorno Chunder Chatterjee (2), Muttu- 
vaduganatha, Tevar v. Periasami (3) and Marudayi v. 
Doraisami (4), referred to. 


First appeal from a decree of the Second 
Additional Subordinate Judge, Aligarh, 
dated the 24th of July, 1995, 

Mr. Panna Lal, for the Appellants, 

Mr. S. K, Dar, for the Respondent, 


, JUDGMENT. 

Weir, J.—Thisis a defendant's appeal 
in a suit brought to recover one-half of the 
property ofone Durjansal Singh. On the 
death of the survivor of Durjansal Singh's 
widow and daughters his two nearest rela- 


tions were a nephew, the plaintiff, son of: 


Maharaj Singh, (who was the elder brother 
of Durjansal Singh) and a grand-nephew, 
the defendant; son of Pokhpal Singh. (a 
younger son of Maharaj Singh). The 
plaintiff and defendant are entered in tha 
khewat as equal owners of Durjansal 
Singh's zemindari property. The plaint- 
if claims to be entitled to the whole of 
Durjansal Singh's property as the nearer 
sapinda; but Counsel for the defendant 
contends that since the plaintiff and the 
defendant arein the same group, or class, 
of sapindas [see Buddha Singh v. Laltu 
Singh (1)] the principle of representation 
applies, and the defendant is entitled to 
the share which would have gone to his 
father, Pokhpal Singh, if the latter had 
been alive when the inheritance opened. 
Oounsel for the plaintiff relies on the 
well-known text of Manu, “to the nearest 
sapinda the inheritance next belongs.” 
Taken literally these words would clearly 
exclude the defendant from claiming any 
share of the inheritance aslong asa nearer 
relation, such asthe plaintiff, is alive, and 
this view of the effect of the text has been 
accepted by all modern text writers on 
Hindu Law, Thus, for example, in the 
latest edition of Mayne's Hindu Law on 
page 838 it is said that “he”, that is the 
grand- nephew, “cannot succeed as long as 
any nephew is alive, except by special 
enstom"; and another text-writer, namely, 
Trevelyan (see Hindu Law, pages 349-350) 
lays down a similar rule, citing as an 
illustration of it Chap. II, s. 4, Placitum 8 


(1) 30 Ind. Oas. 529; 37 A. 604; 99 M. L. J. 434; 2 
L. W. 897; 13 A. L. J. 1007; 18 M. L T. 409: 17 Bom. 
L. R. 1022; 20 0. W. N. 1; 22 6. L. J. 481; (1915) M, 
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of the Mitakshara, ‘In care of competition 
between brothers and nephews the nephews 
have no title to the succession; for their 
rightof inheritance is declared to be om 
failure of brothers.” Counsel for the 
defendant contends that this is merely an 
exception to a’ general rule, 4. e, that the 
principle of representation applies to any 
class or group of sapindas; and that the text 
of Manu should be construed as meaning 
that the nearer class of sapindas excludes 
the more remote class, If there were such 
a rule, there would almost eertainly be 
decisions interpreting or giving effect to 
it;butno such decision has been quoted 
tous; and there are certain cases which 
show that the text of Manu has not been 
eonstrued in that way. In case No. 9 of 
8. 5 of Maenaghten's Hindu Law, at page 67 
of the precedents, it isstated that “on the 
death ofthe widow cf the second brother 
the property left by her will be equally 
shared by the cons of ber husband's 
brothers. The grandson of her husband's 
elder brother is excluded by them.” The 
same principle was laid down by the 
Officiating Ohief Justice of the Calcutta 
High Oourt in the following terms in 
Khattur Gopal Chatterjee v. Poorno Chunder 
Chatterjee (2): “My learned Jcolleague Mr, 
Justice Mukerjee has stated that which 
I have always understood to be the rule 
in such cases in a clear and coneise form 
by saying that, amongst sapindas the near- 
eet sapinda excludestkese more remote." 
The reacon for this rule was explained by Sir 
T. Muthuswami Ayyarin Muttuvaduganatha 
Tevar v. Periasami (3) where he says ‘‘the dig- 
tinction” (between obstructed and unob- 
structed inheritance) “is material only to the 
extent that in theone case" (that isin the 
care of cognate or collateral relations) “the 
nearest male heir excludes the more remote, 
whilst in the other" (thecase of sons and 
grandsons) “the doctrine of representation 
excludes this rule of preference. It ig 
founded upon the theory that the spiritual 
benefit derived from thethree lineal male 


, descendantse......is the same, though among 


collateral male heirs, the quantum of such 
benefit varies in proportion to the remots- 
ness of the male heir from the deceased 
male owner.............. ceres The rule that 
to the nearest sapinda the inheritance 
belongsfapplies alike whether the heritage 


(2) 15 W. R. 482, , 
(3) 16 M. 1l stp. 1 2 M.' L, J, £65; 5 Ind, Dee, 
(N, 8.) 716. 


n 
js obstructed or unobstructed with this 
difference, viz, that where the last male 


owner leaves sons, grandsons and great- 
relationship 


randeons their. sapinda 
confers equal spiritual benefit on him, 
though their blood relationship is not the 


ame, and they are all co-heirs within the 
meaning of the rufe," This dictum of the 
learned Judge was accepted as correct by 
the Madras High , Court in Marudayi v. 
Doraisami (4). Since there does not 
appear to us to be any reason why the text 
of Manushould not begiven its literal mean= 
ing; and since no text from any of his 
commentators has been cited to us which 
would show that the _words should be 
given any other meaning; and since the 
literal meaning ` appears to have been 
accepted by all the leading modern text- 
writers on Hindu Law, we think that we 
ought to apply it in preference to an 
interpretation for which no authority has 
been cited. We, therefore, hold that the 
defendant is not entitled to any share in 
the property of Durjansal Singh. 
.  Thereis only oneother question at issue 

between the plaintiff and the defendant in 
this appeal. The plaintiff has claimed 
from the defendant possession of half of the 
gite of a xuined house and the value of the 
materials of that house which have been 
removed by the defendant. The defendant 
admits that he has removed these materiala 
and tbat their value is Rs. 20. The defend- 
ant’s caseis that this house was only held 
by Durjansal Singh as an occupancy 
tenant and that his rights in it came to an 
end at his death, and that one-half of the 
Bite of the house is ineluded in his (the 
defendant's) mahal, The trial Judge has 
found that this is not the case, and the evi- 
dence on which he has relied appears tous 
to be satisfactory. Ie has, therefore, 
ordered the defendant to surrender the 
half of the site which he claims and to pay 
Ra. 0 damages to the plaintif. The appeal 
should be dismissed with costs. 


aiman, A. C. J.—1 have read the 
ied, bier of my learned brother, who has 
yeferred to the various authorities. I con- 
cur in his view, and would only like to add 
a few wordson the scheme laid down in 
the Mitakshara determining the order of 


cession. SoA 
n Part II, Chap. I, s, 1, p. l, it is 
stated that the.order of succession among 


. (0):30 M, 848; 17 M, LPT, 275, 
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allon failure of them,is next declared, 
The passage of Yajnyavalkya gives tha 
order: “Brothers likewise and their sons... 
dcr wengane d vay tss einai allure. of the 
first among these, the next in order is 
indeed heir tothe estate." Itis thus clear 
that brothers’ sons come in only on failure 
of brothers. Thisis made fully clear in 
& 4, ps. 7 and 8, which provides that 
“on failure of brothers also, their sons share 
the heritage..,....... In ease of competi- 
tion between brothers and nephews, the 
nephews have no title to the succession: 
for their right of inheritance is declured 
to be on failure of brothers." 

Inthe case of Buddha Singh v. Laltu 
Singh (1) their Lordships of the Privy 
Council, affirming the view of this Court, 
held that brothers’ grandsons are included 
in the expression “brother's sons”, and that 
they alsoare heirs. Inthatcase the point 
did not arise and it was not decided what 
the rights inter se are. between brothers’ 
song and brothers’ grandsons. 

Section 4, p. 5, quotes the general rule 
laid down by Manu: “To the nearest 
sapinda the inheritance next belongs.” It 
would follow on principle that brothers’ 
sons would exclude brothers’ grandsons. 
.P. 9, which gives brothers’ sons a 
title through their deceased father, applies 
to the case where death occurs before a 
partition of the estate, and is not appli- 
cable to this case. 

The learned Advocate for the appellants 
contends that just as there is representa- 
tion among sons and grandsons, in the 
same way there ought to bea representa- 
tion among the brothers’ sons and brothers’ 
grandsons. His contention is that brothers’ 
Bons and brothers’ grandsons fall within 
a single category designated by the 
expression “brothers' sons”, and that 
there should, therefore, be no preference 
inter se between members of the same 
class. He, therefore, argues that the 
general rule laid down by Manu should 
not be applied to brothers’ grandsons, 

As regards remoter relations, the learned 
Advocate has to concede that remoteness 
involves an exclusion. 6 Ins, 5 the heirs who 
are successively entitled are defined. 

If we were to accept the contention on 
behalf of the appellants, we would have the 
anomaly of having representation among 
sons and.grandsons, then -exclusion of 
brothers’ sons by brothers, then again 
representation among brothers’ sons and 
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Similar to those in Devi Ditta Mal v. 
Secretary of State for India (1). The facts 
in East Indiam Ry. Co. v. Jethmull (3), 
however, were similar to those in the 
present case. In that case a notice which 
was originally sent to the B. B.&O.I, 
Railway was communicated by the latter to 
the East Indian Railway, and the Solicitors 
ofthe East Indian Railway had addressed 
a letter to the plaintiff saying that they 
would look through the file of papers ana 
write against. No further communication 
was, however, apparently addressed by the 
East Indian Railway or their Solicitors to 
the plaintiff. In these circumstances it was 
held that the notice was not sufficient so 
far as the East Indian Railway was con- 
cerned. The presentcase is distinguishable 
in so far as the B. B. & O.I. Railway 
definitely treated the notice as though it 
were in respect of a claim made against 
themselves, made enquiries and sent a 
reply to the plaintiff repudiating the claim 
of the plaintiff. This will be clear from their 
letter dated the 27th May, 1926, which is 
reproduced below: 

“With reference to your letter of 12th 
March, 1926, to the address of the Agent, 
North-Western Railway, Lahore, written on 
behalf of your clients Messrs, Dhanpat Rai- 
Labhoomal, Merchant, Gujrat, I beg to 
inform you that I have had the matter 
carefully enquired into and find that the 8 
tins were stolen from a running train 
between Sabarmati and Palampur and the 
loss was not due to any misconduct on the 
part of the Railway Staff. Moreover, the 
Bender has executed Risk Note B which 
indemnifies the Railway against all 
liability. 

"Under the circumstances your clients’ 
Claim was correctly repudiated and I 
regret, it cannot be entertained.” 

The letter which was sent by the Solicitors 
of the Hast Indian Railway in the Bombay 
Gase referred to above did not commit them 
in any way. The following observations 
of the learned Ohief Justice of the Bombay 
High Court at page 685 of I. L, R. XXVI 
Bom. [East Indian Ry. Co. v. Jethmull (3)] 
with respect to that letter are signifi- 
cant == 

“But is not this ascribing too much to 
this letter? [t must be noted (1) that 
according to iás own terms it was written at 
B time when Messrs. Morgan and Company 
had not read through the file of papers 
relating to the matter; (2) that the letter 
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does not speak ofthe claim; or expressiy 
treat it as one madeon the East Indian 
Railway; (3) that the validity of the claim 
was not recognised th&p or in any subse- 
quent correspondence brought to our notice; 
(4) that it is not shown that but for this 
letter the plaintiffs would have preferred a 
claim on the East Indian Railway Company 
as required by s. 77: * * * a 

It seems to me from the above observa 
tions that if the letter in the Bombay case 
were of the typeaddressed by the B. B. & 
O. I. Railway to the plaintiffs in the present 
case, the decision in that case would very 
probably have been different. The above 
letter from the B.B. & C. I. Railway was 
received by the plaintiff before the institu- 
tion of his suit. When the Railway had 
taken notice of the plaintiff's claim, made 
enquiries, and sent him a definite reply 
repudiating their liability, it would have 
been futile for the plaintiff to send any 
separate notice to them. It has not been 
contended before me that the General 
Traffic Manager had no authority to enquire 
into the matter or that the letter referred to 
above is not binding on the Railway. The 
only contention put forward by the learned 
Counsel for the Railway in this respect was 
that no notice had been sent direct to the 
B. B. & C. I. Railway and hence the letter 
from the General Traffic Manager was of no 
help to the plaintiff. For reasons given 
above, I think the letter clearly estops the 
Railway from pleading absence of notice as 
a bar to the plaintifl's suit as againat 
them. 

I accept the application for revision, set 
aside the ‘order of the learned Senior 
Subordinate Judge and remand the case to 
him for decision of the remaining issues, 
Stamp on application to be refunded. Qosta 
to follow final decree, 


R. le Petition allowed. 


OD et 


ALLAHABAD HIGH COURT, 
APPLICATION IN SECOND APPEAL No, 200 
or 1928, 
May 17, 1928. 
Present:— Mr. Justice Sulaiman, Acting 
Chief Justice. . 
BAIJ NATH—Apetioant 
versus 
DOOLAREY HAJJAM-—-OrrosiTB Party. 
Civil Procedure CodeXAct V of 1908), s, 131— Rules 
framed by High Court—Date on which such rules 


^ ` s 
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into foree—Limitation Act (IX of 1908), s. 6, 

Pn et of, to periods of limitation fixed by 

Rules of High Court —Right of appeal—Vested right 

—Change of law relating to period of limitation for 

appealing—Retrospectise | effect — Limitation —Hule of 


dure. $ ls . ; 
P action 5 of the Limitation Act isnot applicable 


to periods of limitation fixed by special rules framed 


igh Court. 
ee 131, Civil Procedure Code, rules made by 


igh Court have the force of law only from the 
kaa e ai ifno other date is specified, 

Though a right of appeal is a substantive right no 
one has a vested right ina period of limitation prs- 
seribed for preferring an appeal. : 

Rules of limitation are prima facie. rules of pro- 
cedure, and unless there is something special in 
ihe rules which justities a contrary inference, ihe 
' rules applicable toan application or appeal would 
be rules which arein force at the time when ihe 


appeal or the application is filed. 


Application for leave to appeal under the 
Letters Patent and for exterision of time. 
Mr. Vishwa Mitra, for the Applicant. 


ENT.—This is an application 
ur E rene the Letters Patent 
xtension of time. 
aad the judgment been delivered before 
the amendment of s. 10 of the Lettera 
Patent came into force no leave would 
have been necessary and a substantive right 
of appeal could not be taken away by a 
subsequent amendment of the Letters 
Patent, The amendment came into force 
from the date of its publication in the 
Gazette, namely, the 28in of January, 1928. 
The judgment in the present case was 
delivered after this date, hence leave is 
Bie end ‘the prayer for extension of 
time, it is quite clear that s. 9 of the Limita- 
tion Act does not apply to thig case, for the 
period is fixed not under the Limitation 
Act, but by special rules framed by this 
Court. Under Ohap. Il, r. 6 of the old Rules 
there was power to extend the time for 
good cause shown. Under the new rule 
6 (A) there is no power to extend the time if 
have expired. 

ah Ta DIA the old rule or 
the new rule applies. The new rule though 
made earlier was published ia the Gazette 
of the 3rd of March, 1928. Under s. 131 of 
the Code of Civil Procedure rules made 
by the High Court have the force of law 
from the date of publication, or from suci 
“other date as may be specified. In the 
resent case no date was specially specit- 
ed, ‘Ihe present appeal was fled after the 
new rule came into force. [t seems to me 
that, although the right of appeal is a 
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substantive right, no one hasa vested right 
lt cannot be 
said that there is any substantive right in 
an appellant to wait for a particular period 
‘of time before filing the appeal. Rules 
of limitation are prima facie rules of pro- 
cedure, and unless there is something 
specialin the rules which justifies a con- 
trary inference, the rules applicable to an 
&pplieation or appeal would be rules which. 
are in force atthe time when the &ppeal 
or the application is filed, It has been 
held in numerous cases that a Statute of 
Limitation is retrospective in its opefation 
and governs all proceedings from the 
moment ofits enactment, even though the 
cause of action might have accrued before 
the Act came into existence: vide Soni Ram 
v. Kanhaiya Lal (1). : 

Although this. was & case in which I 
might have granted leave if I had the power 
to extend the period, I reject the applica» 
tion because it is admittedly beyond time. 

ALN. A, Application dismissed, 

(1) 19 Ind. Cas. 291; 35 A, 227; 13 M. L, T. 437; 17 
O. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 17 
O. L. J. 488; 15 Bom. L, B, 489; 23 M. L. J. 131; 40I, 
A. 14 (P. Q). 


CALCUTTA HIGH COURT. 

APPEAL FROM APPELLATE DEoREzE No. 890 

or 1926. 
March 8, 1928, 
Present[—Mr. Justice Mitter, 
BRAJESHWARI DASI—PLaINTIFF 
—APPELLANT À> 
Versus 
NITYANANDA DAS—DEFENDANT 
— RESPONDENT, 

Easement—Sale of house with windows—Vendor not 
entitled to stop light from coming to windows by erect- 
ing wall—Implicd grant of right to light. 

lf a man sels a house which has windows 
overlooking adjoining land which he retains, he 
cannot, as a generalrule, afterwards stop the light 
from coming to the windows of the house by build- 
ing on the land. [p. 722, col. 1.] i 

Coutts v, Gorham (1), regerred to. 

Wherea sale-deed provided that ‘if in future you, 
the vendee, require to repair your buildings then 1 
shall demolish and remove the veranda : 

Held, on a construction of the deed that the 
question asto whether repairs were needed or not 
depended entirely on what the vendee thought end 
it was not necessary ior the vendee to prove that 
repairs were really needed, before claiming removal 
ofthe verandah, [p. 721, col, 2,] ; 


1101. Q. 1998 BRAJESHWARI DABt-U. 


‘Appeal. against the decree of the Sub- 
ordinate Judge, Fourth Court, Alipur, dated 
the 28th November, J925, reversing that 
of the Munsif, First Court, Alipur, dated 
the Ist July, 1924. 

‘Babu Girija Prosanna Roy Chowdhury 
and Mr. Khitish Chandra Chakravarty, for 
the Appellant, $ ; $ 

JUDGMENT.—This is aplaintifi’s ap- - 
peal against the decision of the Subordinate. 
Judge.of 24-Perganas, dated the 28th No- 
vember, 1925, which reversed the decision 
of the Munsif of Alipur, dated the Ist July 
1924. The plaintiff commenced the suit 
for the remoyal of a serandah and a wall 
which obstructed her widows. The case 
stated in the plaint is that premises No. 91, 
_ Kansaripara Road, Bhowanipur, which is 
at present numbered as 57 O of the said 
road belonged to the plaintiff's father, 
Rakhal Ohandra Das. The plaintiff pur- 
chased a part of this premises from her 
father on the 20th February, 1906, and has 
been in possession of it since her purchase. 
There is a verandah on the north of ihe 
purchased land which she, the plaiatiff, 
claims, passed to her by the conveyance of 
the 20:h February, but the land underneath 
the verandah remained with. the vendor, 
her . father. There was a-stipulation in. 
the deed of sale of 1906 that; if the plaint- 
iff required, thé verandah will be removed 
by. the plaintiff's father in case the plaint- 
itt required the same for.the..purpose.of 
effecting repairs to: the. purchased land 
ànd building. Thére were also two windows 


Oa'the disputed land which haye been in 


- existence, as the, evidence shows, since the . 


building was erected so far back as 50 years 
from now. Thè defendant, who is thé son 
of Rakhal and. the. brother of thé plaint: 
iff, has raised .& wall right across these 
windows and this has" given rise‘ to the 
cause of action. for the remoyal of the wall, 
The defendant, who has now succeeded to 
Rakhal's estate after his death, also refused 
toremove the verandah although the plaint- 
if réquired'. thë rémoval of the verandah 
for the. purpose. of effecting repairs to her 
building, Eeveral defences were taken.to 
the'suit by the defendant. It was stated 
that; according to ‘the terma of ‘the deed 
of. sale, the defendant is not bound, fo 
remove the verandah and that the house 
doeg not want repairs, It was further 
. Btatod that the windows open on the cre 

apartments.of the. defendants and the wal 
gosa not herm the plaintiff in any way. 
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These defences were negatived by the Munsif 
who granted a decree to the plaintiff and 
directed that the defendant do remove his 
verandah and wall within a certain date, 
and if he refused to 'emove the same, 
the plaintiff might remove the same at her 
own cost and then realise the costs from 
the defendant; and that. «the plaintiff should 
be given sufficient access of air and light 
through the two windows which formed. 
the subject-matter of the plaint. An 
appeal was taken against this decision of. 
ths Munsif to the Subordinate Judge, 
24-Perganas. The learned Subordinate . 
Judge reversed the decision of the Munsif 
with reference to both the causes of action. . 
Ha held with regard to the removal of the: 
verandah that. the best evidence has not 
been produced to show that the plaintif. 
required the removal of the verandah for 
the purpose of effecting repairs, The plaint- 
iff examined her son, her son-in-law and 
another witness who all testified to tha. 
fact that the plaintiff's house was in a bad 
condition and required repairs. The learn- 
ed Subordinate Judge seems somewhat 
bypercritical in his criticism of the evi- 
dence of these witnesses who were most, 
competent to speak to the fact as to whether. 
the house required repairs or not. The 
learned: Subordinate Judge proceeds to 
state that, in his opinion, there should be 
definite. and beat evidence regarding the 
need for repairs before the defendant can 
be.called-upon to remove the verandah in 
question, and such evidence has not been 
produced. I think, on a construction of the 
Kobala it was enough if the plaintiff came 
to Court and seid thatshe required the 
removal of the building for the purpose 
of efiéctiüg repaira, Tho language of the 
deed of sale is as follows: "Ifin future 
you require to repair your buildings, then 
{ shall demolish and remove the verandah.” 
This language certainly suggests that the 
question ‘as to whether repaira were needed 
or not would depend entirely on what the 
plaintiff thought. She ‘now claims "the 
temoval of the verandah, because, in her 


opinion, repairs are required, She has exe 
amined her relatives who were most com- 
petent to speak to the need for repairs. 
.]ü ‘the face of this I do not think tha 
Subordinate Judge was justified in dis, 
missing the claim of the plaintiff for res 
moval of the verandah on the ground that 
tte best evidence has not been produced, 


There has been a» deiggi of procedura in 
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the trial of this part of the appeal which 
has affected the merits of the case which 
ealls for interference of this Court in 
". gecond appeal. 

With regard tothe other cause of action 
about the removal of the obstruction of 
the two ancient windows, the Subordinate 
Judge has also gone wrong. His view is 
that no right of easement could be acquired 
as the purchase of the plaintiff was with- 
in 20 years of suit and no rightof ease- 
ment could .be acquired by the plaintiff 
as her vendor could not have acquired any 
: guch right over his own land. The true 
rule applicable in cases of this kind is 
stated in the well-known treatise of God- 
dard's Law of Easements, 7th Edition, at 
page 282, where the learned Author states 
as follows: 

"If a man sells a house which has 
windows overlooking adjoining land which 
he retains he cannot, as ageneral rule, after- 
wards stop the light from coming to the 
windows of the house by building on the 
' land for, when granting the house,he is 

resumed to have granted also a right to 
ight to the windows orto have  cove- 
nanted not to obstruct them and he may 
not subsequently derogate from his own 
grant or violate his covenant; so also if 
after, selling the house he sells the land 
to a third person, the latter may not ob. 
struct the light from coming to the win- 
dows, for the vendor could only convey 
the land subject to the same obligations 
£o which it was subject in his own hands.” 


The true principle underlying cases of 
this kind is that the plaintiff. ig entitled 
to have the enjoyment of the light and air 
òf the ancient windows in the same man- 
nêr asit was enjoyed during the unity of 
possession, that is, when his property as 
‘will as the property of her brother remain- 
Bd the property of their father. The prin- 
éiple which I havestated receives support : 
from the decision in the case of Couttsy. 
Gorham (1) which is cited at page 129 of 
Gale on ‘Hasement’, 10th Edition, 1926. 
In that case the windows were made with- 
in 20 yeats but before the lease granted 
by the owner in favourofthe person named 
Coutts and it was pointed out that, assum» 
ing that the windows were made within" 
20 years, but before the lease made to 
Coutts, Gorham's present interest is deriv- 
Bd from the same lessor at a subsequent 


(1) (1889) Moa, & Mal 226; + 
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period, and is, therefore, subject to the 
rights which Coutts already had against 
his lessor and, consequently, to that of his 
having. windows in question free from any 
obstruction. f 

I think, in the view with regard to the 
two causes of action which I have ‘taken, 
the appeal must be allowed, the decision 
of the Subordinate Judge must be set aside 
and that of the Munsif restored with costs, 
- A. NL AL Appeal allowed, 


PATNA HIGH COURT. 
MiIsCELLANEOOS Civit ÁPPRAL No. 70 
or 1927. 

| March 29, 1928. 
Present ;— Mr. Justice Kulwant Sahay 
and Mr. Justice Macpherson. 
Srimati JUGAL KISHORI DEBI 
AND ANOTBER—DEFBNDANTS—-ÀPPELLANTS 
versus 
DEVA PRASANNA MUKHERJI~— 
PLAINTIFF AND ANOTBER—DEFARNDANT 
— RESPONDENTS. 

Receivers—Receiver appointed by one Court-—Suit 
against Receiverin another Court—Jurisdiction of 
latter Court to grant injunction against Receiver— 
Conflict of jurisdiction—Proper procedure—Power of 
Receiver to consent to granting of injunction—Giving 
of leave to sue Receiver, effect of—Decree against 
Receiver —Execution-—Procedure. 

The Subordinate Judge of P.appointed a Receiver 
to take charge of certain properties and to realise the 
rents and profits and to distribute the same amongst 
certain persons. A suit was instituted inthe Court 


-of the Subordinate Judge of D. against the Receiver 


and certain others with the leave of the Sub- 
ordinate Judge of P.and the plaintiff in this &uit 
applied for an injunction restraining the Receiver 
from distributing the rents and profits of the pro- 
perties in his possession. The Receiver represented 


‘that he had noobjection and an injunction was 


granted. On appeal: 

Held, (1) that the Subordinate Judge of D, had no 
jurisdiction to grant the injunction sought for; [p, 
124, col, 2.) : 

(2) that it was not competent to the Receiver te 
CEN to the granting of such an injunction; 

(3) that the Subordinate Judge of D. could, howa 
ever, make an order declaring that it was a fit case in 
which payments of the rents and profits should bd 
suspended during the pe&dency of the suit beford 
Mint. (p. 725, col. 1.] 

The giving of leave to institute a suit against & 
Receiver does not amount to a relinquishment of 
possession or toa direction that the Receiver sheuld 
act according to the directions ofthe Court in whioh 
he is sued, JE 124, col, 2.] e 
| rp howdhury v. Mugnivam Bangar (1), fol 

QWod. 1 
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Where a decree is passed against a Receiver, the 
party in whose favour that decree is passed cannot 
enforce it in execution, but the proper procedure 
for him to adopt is to go to the Court which 
appointed the Receiver with the decree and to ask 
that Court to direct the Receiver to act in accordance 
with that decree. [p. 724, col. 2.] 

Morris v. Baker (2), referred to. 


Miscellaneous appeal from an order of 
the Subordinate Judge, Dhanbad, dated 
the 7th March, 1927. 

Messrs. L. P. E. Pugh, A. B. Mukharji, 
and G. C. Mukharji, tor the Appellants. 

Messrs. N. C. Sinha and N.C. Roy, for 
the Respondents, 


JUDGMENT. 

Kulwant Sahay, .J.—This is an ap- 
peal py tne defendants Nos. 2 and 28 and 
ls directed against an order of the Subor- 
dinate Judge issuing an injunction upon 
them and upon the defendant No. lin the 
guit. 

The plaintiff isa purchaser in execution 
of a mortgage-decrea of Y annas odd of 
the Joyrampur Oolliery. This colliery was 
owned bya large number of proprietors 
of whom itis necessary to mention only 
one, vie, Makund Lal Laik, who with his 
brother Kali Das Laik had a 3 annas 5 
gandas share in the colliery, Makund Lal 
Laik was one of the members of the family 
who jointly with him were the owners in à 
annes 5 gandas share of the colliery. Jadu 
Lal Banerji was another co-sharer who 
held 3annas 5 gandas share. On account 
of certain partitions and transfers there 
wasa re-distribution of the shares of Makund 
Lal Laik and Jadab Lal Banerji and these 
two with several other personsformed them- 
selves into a firm in order to work the 
colliery. On the z0th of May, 1909, a mort- 
gage was executed by the Laiks and certain 
other members of the firm in favour of the 
father of .the plaintifs for a sum of 
Hs. 2,00,000 and the property mortgaged 
was all annas 14 gandas2 krants share in 
the Joyrampur Ocluery besides other pro- 
perties. A mortgage suit was instituted in 
the year 1911 and a preliminary decree was 
made in favour of the father or the plaintiff 
un the 9th of May, 1911, and a final decree 
for are was made on the Lith of January, 
of the mortgaged properties were sold on 
the yth of February, 1920, with which we are 
hot concerned in this appeal. The 10 
annas 14 gandas 2 krants share in the 
voyrampur Colliery was sold in execution 
pa the Sth of February, 1921, and purchas- 
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ed by one G. O. Adhikary and K.P, Roy for 
Rs. 1,580,000; but this sale was subsequent 
ly set aside on the l6th of January, 1922 
Subsequently two suits were instituted by 
the defendants Nos. 9 and 20 in the present 
suit for a declaration that the mortgage in 
favour of the father of the plaintiff of the 
10 annas 14 gandas 2 krants share was 
invalid inasmuch as they held certain 
Shares in the colliery. The suits were de- 
creed with the result that only 9 anmas 
12 gandas odd was declared to be the 
property of the mortgagors and this share 
was found to have been properly mortgaged 
to the father of the plaintiffs, This 9 annas 
12 gandas odd share was subsequently 
sola in & fresh execution on the 21st of 
May, 1924, and purchased by the present 
plaintiff for Rs. 2,00,000. The sale was 
confirmed in due course and sale certificate 
was granted to the plaintiff who obtained 
delivery of possession and an application 
for setting aside the sale was dismissed, In 
1911, however, before the final decree was 
made in the mortgage suit, a Suit No, 33] 
of 1911 had been instituted in the Oourt of 
the Subordinate Judge at Purulia by some 
of the co-sharers of Joyrampur Colliery for 
partition of Mauza Joyrampur and other 
properties. This suit was decided on the 
28th of March 1912. Partition was disallow- 
ed; but a Receiver was appointed to 
take charge of the properties and to 
realise the rents and profits and to dis. 
tribute the same amongst the co-sharers. Tha 
first Receiver under this decree was appoints 
ed on the 29th of April, 1912, and the present 
defendant No, 1 was appointed in place 
of that Receiver on the 12th of January, 1918, 
The present suit was instituted on the llth 
of January, 1926, in the Court of the Suba 
ordinate Judge at Dhanbad for a declara- 
tion ofthe plaintifi's title by virtue of his 
purchase in execution of the mortgage-decree 
and for certain other incidental reliefs, and 
on the 26th of May, 1926, the plaintiff applie 
ed for an injunction restraining the 
Receiver, viz., the defendant No. 1 who was 
made a party to the suit after leave 
obtained from the Purulia Court, from 
distributing the rents and profits of the 
property in his possession to the co-sharers, 
Ths Receiver, defendant No. 1, represented 
to the Court at Dhanbad that he had no- 
objection to an injunction being granted 
against him restraining him from distribut- 
iüg the rents and profits to the co-sharers to 
thë extent of thelr éhore, The application 


in 
for injunction, however, was opposed by 
defendant No. 2 who isthe widow of Makund 
Lal Laik and by defendant No. 28 
who is his daughter. 

The learned Subordinate Judge has held 
that the plaintifff has made out a prima 
facie case and he was entitled to an injuno- 
tion, An objection was taken before him 


‘that no injunction should be issued against’ 


the Receiver who was an officer of the Court 
.of the Subordinate Judge at Purulia inas- 
much as the effect of an injunction would 
&mount to 4 conflict of jurisdiction between 
the Court at Dhanbad and that at Purulia: 
the Receiver being bound to distribute the 
rents and profits amongst the co-sharers 
according to the order of the Subordinate 
Judge of Purulia by whom he was appoint- 
ed. and the order’ restraining him from 
doing so by the Subordinate Judge of 
Dhanbad would be in direct conflict with 
that order. The learned Subordinate 
Judge has held that the effect of an injunc- 
tion would not interfere with the manage- 
ment of the property by the Receiver or 
with other matters relating to the property 
ih suit, 
cIn the present appeal it has first been 
contended by Mr. Pugh on behalf of the 
defendant No.2 that no prima facie case 
has been made out by the plaintiff and that 
the. execution of the mortgage-decree 
` without making the Receiver a party to that 
“proceeding wasillegal, and the sale ofthe 
‘mortgaged property insuch „execution 
:proceeding did not confer any title upon 
: the plaintiff. This is a point which “has 
to be considered at the trial in the present 
&uit and it would not be proper for this 
- Oóurt to express any opinion upon a matter 
which forms one of the issues to be tried in 
‘the suit and which may have the effect of 
prejudicing the decision of the suit, With- 
out'expreesing any opinion upon the point, 
it is sufficient to say that I am notinclined 
‘to interfere with the order of the learned 
Bubordinate Judge on this ground, 
«The other point, however, taken by Mr, 
Pugh as regards the jurisdiction of the 
Subordinate Judge of Dhanbad to issue an 
injunction upon the Receiver is a substan- 
tial question to be determined in the present 
appeal, No question was raised in the 
Qourt below as regards the validity of the 
Appointment ofthe defendant No. 1 as a 
Receiver by the Purulia Court, and for the 
urposes of the present appeal it must 
ó taken that his appointment was proper, 


£o; 
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The effect of such an appointment is that 
the property passed into the possession of 
the Court of the Subordinate Judge at 
Purulia and that Court is in possession of 
the property through its Receiver, viz., the 
defendant No. 1. The Purulia Court has, no 
doubt, given leave to the plaintiff to institute 
the present suit against the Receiver. That, 
however, does not amount to arelinquish- ' 
ment of possession by the Purulia Court or 
to a direction that the Receiver appointed 
by that Court should act in accordance with : 
the directions of the Oourt in which the 
present suit is instituted. The Receiver- 
stated before the Subordinate Judge at 
Dhanbad that he had no objection tothe 
grant of an injunction against the distribu- 
tion of the rents and profits to the co- 
sharers. This he was not competent to do, . 
He wasan officer of the Purulia Court and | 
he was bound to carry out the orders of, 
that Court. As was pointed out by 
Das, J.; in Sridhar Chowdhury v. Mugnw. | 
ram Bangar (1j" by ‘giving leave to sue . 
its cfficer the Court does not relinquish, — 
possession of the properties tothe Court , 
where the claim of the third party may 
be asserted." Reference was made in this 
caseto Morris v. Baker (2) where the, pros, 
per procedure to be adopted in a case’ 
where a Receiver is sued with the leave of, 
the Court appointing him was laid down; , 
That procedure is that, if a decree is; 
obtained againsta Receiver such decree cans | 
not be enforced in execution as against the , 
Receiver without the leave of the Court, 
appointing him. The party in whose _ 
favour the, decree is passed cannot. 
enforce that decree in execution, but. 
the proper procedure for him to adopt is to , 
go to the Court which appointed the, 
Receiver with his decree and to ask him ‘to | 
direct the Receiver to act in accordance with. 
that decree, It would clearly amount toa. 
conflict of jurisdiction if contradictoiy 
orders are passed against the Receiver by 
the Court appointing him and by the Oourt , 
in which he is sued with leave of the 
Court appointing him. I em of opinicn 
that the learned Subordinate Judge had 
no jurisdiction to grant aninjunction rea 
straining thedefendant No. 1 from distribute 
ing the rents and profits of the property in 
his possession and paying the same to the . 
defendants Nos.2and 28. I am, however, | 


(1) 78 Inds Cas, 620; 5 P. L. T, 243 (1924) Pat, 54; 8 


Pat. 357; A. I. R, 1924 Pat. 491 


(2) (1904) 73 Lad, Oh, 143; 68 We R. 20, 
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SE opinion that the learned Subordinate . 
-Judge was right. in his view that the pay- . 


„ment of the,rents and profite of the estate to 


the defendants Nos.2and 98 should be suse .. 
¿pended until the disposal of the present .. 


-guit The learned - Subordinate Judge 
tought.to have merely made this declaration 
yin-favour of ths plaintiff, and the order of 
-the. learned Subordinate Judge will be 
modified to this extent and it. will be de- 
«elared that it wasa fit case in which pay- 
.ments of the rents and profits. of “tha 
#oyrampur Colliery should not be made by 
: the Receiver to thedefendants Nos. 2 and 28 
uring the pendency of the suit and that 
sthe same should be kept by the Receiver or 
invested - by him. under orders. of the 
Subordinate Judge at Purulis.- The plaint- 
iff ought to go with this order to; the Subor- 
dinate- Judge at Purulia and ask him to 
give proper directions to the Receiver, and 
the learned Subordinate Judge at Purulia 
will then consider what orders ‘should be 
passed upon the Receiver. |... DNE 
aœ The order of. the learned: Subordinate 
Judge in the present case must; therefore, 
ba modified as indicated. above. - Each 
party will bear his own costs, in this appeal. 
..Maepherson; d.—I agree. 
A NL A. Order modified. - 


mt 
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: LAHORE HIGH COURT. 
' BgoospD OrvinL APPEAL No. 1336 oF 1927. 
ia p. December 22, 1927. 
Present:—Mr. Justice Zafar Ali. 
UMRA AND OTHEZ2S—DEFENDANTS— 
APPELLANTS 
I versus 
-BARKAT ALI—PLAINTIFF AND OTHERS— 
AE DxrENDANTS—RESPONDENTe, f 
Punjab Tenancy Act (XVI of 1887) s. 59, 
Scope of—Civil Procedure Code (Act V of 1908), 
O. XXXII, vr. 12, 13—Defendant attaining majority 
pending sutt—Procedure—Failure to implead as major 
—Validity of decree. 
.'The Punjab Tenancy Act is intended mainly to 
Jay down the law governing the relations of the 
landlord and tenant in thefPunjab. Section 59 of 
the Act doesnot embody the whole law applicable 
to the tenancy, viz. as regards the rights of succes- 
sion to it gua the landlord as well as the persons 
mentioned in the section are concerned and also as 


, 
e 


tegards the right of alienation possessed by the . 


holder of the tenan@y qua the latter class. Section 59 
gives the order of succession when such a question 

oes arise but it does not create an absolute 
indefeasible right of succession in the persons named 
ghierdin, [p. 727, col. 1] . 2s ME ME 
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-A deores passed against a person as a minot 
ennot be held to be a nullity merely because he 

had attained majority during the pendency cf the 
auit and had not been impleatled as a major before 

the passing of the decree. [p. 726, cols. 1 & 2. 

Second appeal from the decree of the Ad- 
ditional District Judge, Jullundur, dated 
the 21st March, 1927, reversing that of tha 

. Subordinate Judge, Fourth Class, Jullundur, 
dated the 11th October, 1926, 

Lala Badri Das, R. B, for the Appellants, 

Mr. Sri Ram, for the Respondedts. 

JUDGMENT.—The two connected Ap» 
peals Nos. 1336 and 1337 of 1927 which 
arise out of two separate suits involve the 

"game questions of law. The subject-matter 

of litigation is an occupancy holding which 

owas once in the joint possession of two bro- 
thers Shadiand Hadi who were Arain agricul- 

“turists. . Shadi died leaving him surviving à 
‘married daughter named Musammat Jhando, 
On the death of Shadi his half share in the 
holding devolved upon Hadi. As Hadi was 
-childless he gifted the entire holding to 
Nur Wahi, the husband of Musammdt 
"Jhando. Itso happened that Musammat 
aFhando as well asthe two sons that she 
‘had borne to Nur Ilahi died and Nur Habi 
re-married. Ason was bornof this second 
marriage whose name is Barkat Ali, When 
Nur Ilahi died, the holding was mutated in 
the name of Barkat Ali who was then a 
minor, but the reversioners of Shadi and 
Hadi eontested Barkat Ali'sright to succeed 
onthe ground that the gift to Nur Ilahi was 
only for the benefit of Musammat Jhando 
and herchildren, and that as Jhando and 
her children had all died the property gift- 
ed must revert tothecollaterals of the donor 
according to the general rule of custom ap- 
plying to agricultural tribes. One of these 
reversioners,namely, Umra brought a suit 
for possession of his sharein the holding, 
In that suit the rest of the reversioners were 
impleaded as co-defendants and the two 
ons of one of these co-defendants figured 
as co-plaintifis with Umra. But these two 
co-plaintiffs had no right of succession as 
their father was alive, and so the suit was 
decreed with regard to the ith share of 
Umra alone. As Barkat Ali was then a 
minor his mother was appointed his guard- 
idn ad litem and she engaged a member of 
the local Bar to defend the action. It ap- - 
pears that Barkat Ali attained majority on 
the l0th January, 1924, and the evidence in 
that case was closed on the 28th January, 
1994, The fact that Barkat Ali had become 

_ major was not brought to the notice of the 


- minor. 
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Court and Umra's claim was decreed on the 
8rd March, 1924. An appeal against that 
decree was lodgedon behalf of Barkat Ali 
by one Ghaus* representing him to be a 
This appeal was dismissed and a 
further appeal by Barkat Ali himself to the 
High Court was also dismissed. 

The litigation having thus finally ended, 
some of the remaining reversioners who 
were co-defendants of Barkat Ali in the 
former case brought the present suit for 


; peann of their sbare in the holding. 


arkat Ali, on the other hand, instituted a 
counter-suit for a declaration that tbe decree 
ngainst him in the formal suit was a nullity 
because he Ead become major before it had 
been passed and he was nof given notice to 


.appear and defend the action, while his 


quondwm guardian was then ''functusofficio." 


“The trial Court dismissed Barkat Ali's suit 


and decreed that of the reversioners. On 
appeal by Barkat Ali, thelearned Addi- 
tional District Judge of Jullundur has re- 
versed both these decrees. 

Now, as regards Barkat Ali's suit the 
learned Additional District Judge’s finding 
was that all the proceedings in the former 
guit against Barkat Ali that took place after 
the date of his majority were ultra vires, 


“put he cited no law or authority in support 


of this conclusion. On the other hand, he 
observed that “there is nothing in O. 
XXXII (Civil Procedure Code) to show that 


it was necessary to issue a notice to the ap- 


pellant on his attainment of majority. On 
the contrary it would appear that it was 
his duty on attaining the ageof majority to 


apply to the Court to remove his guardian 


ad litem and to allow him to conduct the 
case in person.” í 
Rules 12 and 13 of O. XXXII of the Oivil 
Procedure Code lay'down the course that a 
plaintiff may followon attaining majority, 
butthere is no corresponding rule relating 
toa defendant who should become major 
during the pendency of a suit. The reason 
for this omission obviously is that while a 
plaintiff on becoming major can put an end 
to the litigation a defendant on attaining 
majority cannot do so and the case must 
proceed. Hehas noticeof the case already 
and so no further notice of it need be given 
to him. It is absurd to say thatthe plaint- 
iff or the Court should give notice to him 
that he had become major, afact which he 
must know.. If he should fail to take any 
action on attainigg majority, the presump- 
tion is that he chose to allow the case to be 
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conducted by his quondum guardian or by 
the Counsel that was engaged by that guard- 
ian. It cannot, in these circumstances, be 
said that the Court had no jurisdiction to 
proceed with the case or that the decree 
passed by it was a nullity. Moreover, that 
decree could be impugned and appealed 
against on that very ground, As it was 
not impugned on that ground it became 
final and binding on Bakart Ali. 

It was furthercontended that the decree 
in the former suit was not binding op Bar- 
kat Ali because his guardian had been 
guilty of negligence in defending the ao- 
tion. But there is no indication of any 
negligence on her part on the record. On 
the other hand, it'appears that she did all 
that she could possibly do, that is to say, 
she engaged Counsel and left the case in 
hishands. The Counsel appears to have 
done his best in supporting the defendant's 
plea. . 

I, therefore, accept the reversioners' ap- 
pealin this caseand setting aside the de- 
cree of the lower Appellate Court restore 
that of the trial Court and order Barkat Ali 
to pay the appellant's costs throughout. 

As regards the other appeal itis clear that 
the decree in favour of Umra reversioner in 
the former suit operates as res judicata in 
the present. Umra and the other rever- 
sioners had a right in common arising out 
of thesame cause of action and evidently 
the parties in the present case are litigating 
under the same title. Now Explanation VI 
to s. 11 of the Civil Procedure Code runs 
thus :— 

* Where persons litigate bona fide in re- 
spect of a public right or ofa private right 
claimed in common for themselves and 
others, all persons interested in such right 
shall, for the purposes of this section, be 
deemed to claim under the persons s0 
litigating.” 

In view ofthe above explanation the rule 
of res judicata appears fully applicable 
to the present case. 

The learned Counsel for Barkat Ali con- 
tends that this rule does not apply because 
the decision in the former case was errone- 
ous. The question for decision in the for- 
mersuit as well as in the present was 
whether the estate left by Nur Ilahi 
was heritable by his sons or by the 
reversieners of the donor, Hadi, or, in the 
other words, whether the gift to 
Nur Ilahi -was an absolute gift tg 


him or was really a gift to enure 
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forthe benefit of Musammat Jhando and 
her offapring. If it was to enure for the 
benefit of Musammat Jhando then accord- 
ing to the general rule of custom the estate 
mustrevert to the collaterals of the donor 
on the death of Nur Ilahi. Barkat Ali's Coun- 
sel contends, on the other hand, that what- 
ever might have been the object of the 
donor succession is governed by the rule 
laid down in s, 59 of the Punjab Tenancy 
Act of 1887 and the alleged custom does not 
apply to alter that rule and he relies upon 
ali Muhammad v. Mariam Bi (l), Aisha 
Bibi v. Aziz ud-Din (2) and Diwan Singhv. 
Kishen Singh (3). But those rulings are 
distinguishable. The cases which contain 
a discussion on this point are Hardit Singh v. 
Gopal Singh (4) and Baggu v. Dani (5). In 
the former case Ohatterji, J., observed as 
follows :— 

“The Punjab Tenancy Act is intended 
mainly to lay down the law governing the 
relations of the landlord and tenant in the 
Punjab. Section 59 of this Aet does not 
embody the whole law applicable to the 
tenancy, viz., as regards the rights of succes- 
sion to it gua the.landlord as well as the per- 
sons mentioned in thesection are concerned, 
and also as regards the right of alienation 
possessed by the holder of the tenancy qua 
the latter class. Section 59 gives the order 
of succession when such a question does 
arise, It doesnot and cannot mean also to 
say that the question of succession must 
arise. This section does not create an ab- 
solute indefeasible right of succession 
in the persons named therein.” 

In Baggu v. Dani (5) it was held that the 
mere fact that the landlords have consented 
to an alienation of the land by an occupancy 
tenant does not take away from the rever- 
sioners any right which they might other- 
F have had to contestit under Customary 

wW. 

In view of the principle laid down in the 
aboverulings it cannot be said that the de- 
cision in the former case was erroneous. 
The result is that this appeal is also ac- 
cepted. Theorder ofthe lower Appellate 


. 
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Gourt is set aside and that of the trial Court 
restored, Barkat Ali will pay the costa of 
the appellants throughout. 

Rly . Appeal accepted, 


ACER Oc 


BOMBAY HIGH COURT. 

ORIGINAL CIVIL JuRISDIOTION APPEAL 
No. 53 or 1927, 
February 3, 1928. 
Present ;—GSir Amberson Marten, Kr., Ohief 

Justice, and Mr, Justice Blackwell. 
TILAKRAM CHAUDHURI--DZEFENDANT 

—APPELLANT 


. Versus 
KODUMAL JETHANAND WADHWA— 
PLAINTIFF— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 10— 
Agreement that suits should be brought only in 
particular Court—Institution of suit in another Couré 
—Stay of suit. 

Section 10 of the Civil Procedure Code does not 
prevent a Court from enforcing an agreement be~ 
tween the parties toa contract that suits in respect 
of certain transactions shall be instituted only in @ 
particular Court. [p. 728, col. 1.] | 

Appeal from the judgment of Mr. Juetige 
Rangnekar in Suit No. 1438 of 1925. 

Mr. M. C, Setalvad, for the Appellant. 

Messrs. B. J. Desai and Manekshaw, . 
for the Respondent. . 

JUDGMENT. 

Marten, C. J.—This is an appeal from 
the judgment of Mr. Justice Rangnekar 
refusing the defendant's application for 
a stay of the present Bombay suit, and, 
on the other hand, granting an injunction 
against the defendant from prosecuting 
asuit brought by him in the Ludhiana Court 
in the Punjab. 

It appears that the defendant filed hig 
suit first, viz, on May 13, 1925, in the 
Ludhiana Court, The Bombay suit was 
filed by the plaintiffs on May 19, 1995, 
There were two main points argued be- 
fore the learned Judge, namely, (1) whether 
the two suits were between the same 
parties, -and (2) whether the matters in 
issue in the two suits were the same 
within the meaning of s. 10 of the Civil 
Procedure Code. 

There was another point to which the 
learned Judge alluded but on which he 
did not base his decision, viz, that under 
the express terms of the several contracts 
between the plaintiffs who were commission. 
agentsin Bombay and the defendant who 
was their up-cowntry, constituent at Lud- 
hiane, it was agreed as follows ; i 


798 
“We agrees that no suits in regard to 
any matter arising out of this transaction 
phall be instituted in any Court save 


the High Court of. Judicature at Bombay 
or the Court of Small Causes at Bom- 


D 


y. 

One can well understand that condition 
being inserted so as-to prevent the Bombay 
commission agents from being obliged - 
to go to some up-country Oourt with 
,Ull their boeks as has happened in some 
"enses with which we are ‘familiar, oA 
similar form ef agreement is frequently 
found.in .England in dealings between 
English merchants and merchants in other 
countries. No objection has been urged 

'""béfore us as to its validity, That being , 
80, we may take it that there was a 


"binding contract between the plàintifis . 


“and the defendant that any suit in respect 
"of the transactions between the parties 
vghould be: brought either in the High. 
Court, or the Small: Oauses Oourt at-Bom- 


"d un the plaintiffs’ Bombay, action , 
vis;in pursuance of the cóntract: the de-. 
fendant’s Ludhiana, suit is directly in 
breach of that contract: and yet we are 
actually asked by the defendant to aid 
“him in breach of his own contract. The 
answer given to, us by his Counsel is 
nthat ‘the proper and most convenient. Court 
ubo, decide this particular point is the 
Ludhiana Court. That argument does 
"not appeal to me. In my judgment it 
would be quite wrong for us to grant 
«the relief which the defendant asks for 
180. as to enable him to break a clear , 
term of his own contract with the plaint- 
„ffs. In myopinion s.10, Oivil Procedure 
s Code, has really nothing whatever to do 
pwith that. Itis nota section which pre- 
" vents the Court from enforcing contractual 
“rights of this nature as between two 
paris, A and B. | l 

* * x 
n | I would, Mu dimiss the appeal 
dn costs. 

Blackwell, J.—lam of the same opin- 
“on. In breach of the express terms of 
„the . various contracts entered 
“tween the parties, the defendant in the 
-Bombay suit had instituted a suit in the 
, Ludhiana Court. He then took out a 
“notice of motion asking the 
| High Oourt to, stay the suit which had 
"been brought pursuant ,to the terms of 
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into be- - 
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pleintiffs against the defendant in Bombay. 
Thereupon by & letter dated September 
5, 1925, appearing at page 11 of the appeal 
paper- book, the plaintiffs’ attorneys gave 
notice that at the argument of the notice 
of motion they would apply that the 
‘defendant should be restrained from Dro» 
ceeding with the suit filed by him in 
-the Ludhiana Oourt, They also gave notice 
that they would rely on -an affidavit 
; which was furnished at the same time, . In 
that affidavit the plaintiff8 expressly 1e- 
-ferred to the terms in the contract to 
which I have already referred, and “sub- 
„mitted that the defendant was -precluded 
„thereby from filing any suit in respect 
.of transactions had with them in any Court 
except the Bombay High Court. |... >ò 

That being the position, it seems to 
me that the Bombay High -Oourt was 
not only. entitled, but bound, to give 
effect to the terms in. the contract’ be- 
“tween the parties, and, in my judgment, 
-the learned Judge was right in grant- 
; ing an injunction to restrain the defend- 
ant from committing a breach of his 
Otherwise, merely by ‘filing -a 
_ suit in Ludhiana some four or five.days 
‘ before the Bombay suitiwas filed, the defend- 
-ant might have succeeded in placing 
-the plaintiffs in great difficulties. One 
-of those. difficulties might have been. the 
fact that. the plaintiffs in the Bombay 
„suit would .have been unable to raise 
.& counter-claim against the defendant 
-at Ludhiana. It seems to me that this is 
precisely one of the matters which the 
plaintiffs may have desired to guard 
themselves against by inserting a clause 
in the contract providing that a suit 
“should lie in the Bombay High Court 
and not elsewhere. 

Under these circumstances, in my judg- 
ment, the Court would be failing in its 
_ duty if it refused to restrain the defend- 
. apt, who, in breach of the express terms 
of his contract, hadinstituted a suit else- 
where from proceeding with that suit. 
On this ground, in my opinion, this appeal 
‘should be dismissed. , 
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RANGOON HIGH COURT. 
=. Weyap Orvin APPEAL No, 187 or 1927, 
SU December 21, 1997. ea 
Sot. Present;—Mr. Justice Cerr snd, : 
S Cg . Mr. Justice Cunliffe. : 
" MAUNG PAN GYAW-—PLAINTIFE— : 
E APPBLLANT 


$ 


: MA BEIN 4ND 


versus 
OTHARS—DEFENDANTS— 
be, - RESPONDENTS. =... Ar 
- Buddhist Law-—Inheritamce— Physical or, mental 
eflefect, whether ground for exclusion-from inheritance. 
...Undef the Buddhist Law a child who ‘is physically 
pr mentally incompetent or defective is entitled ‘to 
Ehis full -share of inheritance. [p. 729, col. 2.] 

"First appeal against the judgment of 
“the District Court, Hanthawaddy, in Civil 
*Buit No. 44 of 1926. à : 

: Mr. Sastri, for the Appellant. mon 
j SUDGMENT.—The facts of this case 
are that Ko Aik -and Ma Hpaw were 
¿Burmese Buddhist husband and wife. Ko 
‘Aik died over twenty years ago and Ma 
/Hpaw died about eleven years ago, leaving 
stwo sons, These sons, Tha Dun U and Tha 
‘Htu,are alleged to. have been congenital 
-idiots, and this: allegation appears to be 
“admitted. Tha Dun U is said to have died 
some years ago; Tha Htu died about seven 
months ago, and it. is his death that has 
led to the present suit. It appears also 
that in the year 1918 the lst defendant, 
Ma Bein, was appointed by the District 
Court of Hanthawaddy to be the custodian 
and manager of the estate of Tha Htu, who 
was declared then tobe of unsound mind. 
That. is what is stated in the plaint, but 
we are informed now by Mr. Sastri that 
in fact it was the 11th defendant, Ma Nyein 
Hla, who was so appointed. The question 
is not of much importance, Ma Nyein Hla 
being the mother of Ma Bein. 

The plaintiftappellant is a son of a 

brother of Ma Hpaw. Defendants Nos. 2 

to 9 are also children of other sisters and 

brothers of Ma Hpaw. The 11th defendant, 

Ma Nyein Hla, is a sister of Ko Aik, and 

we are informed that the 12th defendant, 
Maung San Dwe, is a brother of Ko Aik, 
: but this fact does not appear on the record. 
: The 1st defendant, as abready mentioned, is 
-a daughter of Ko Aik's sister, Ma Nyein 
“Hla, the 11th defendant. 

The plaintiff now sues for administration 
`of the estate of Tha Htu. His first contention 
-is that both Tlta Dun U and Tha Mtu were 
:by reason of insanity legally incapable of 
‘inheriting, and that the estate to be adminis- 
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their mother, Ma Hpaw, and he elaims, 
. therefore, that he and defendants Nos, 2 to 
.9.are the heirs of Ma Hpaw, 

' The plaintiff-appellant’s *whole ease resta 
:on the proposition that Tha Hiu wag 
-ineapable. of inheriting from his parents, 

For that proposition we can find no sufficient 


‘authority, Mr. Bastri has relied upon the 


-extracts from the Dhammathatsin ss, 110 
‘and 111 of the Kinwuo Mingyi's Digest, 
Those extracts appear, however, fo tell very 

strongly against his contention, the only: 
‘one which actually supports it being the 
„extract from .Pyu in s. lll. The most 
„important of these extracts is that from the 
*Manugye Dhammathat whichis taken from 
+ Book X, s. 36 of that Dhammathat. 

We note here that the translation given in 
the Digest differs materially in scme 
erespects from that given by Richardson, 

and that Richardson's translation appears 
to. be. the more correct. 

Excluding the extract from Pyuin s. 111, 
all the other extracts-clearly provide that a 
child who is physically or mentally incom- 
petent or defective is entitled to his full 
share of inheritance, and these extracts are 
quite sufficient to settle that question. The 
Manugye provides further that such a child 
shall be takén care of by one of his relations 
and not co heirs, as the translation in the 
Digest givesit. It provides further that, on 
the death of the person so defective, the one 
who has maintained and taken care of him 
shall be entitled to his share of the in- 
heritance. . Mr. Sastri contends that that 
provision does not apply in the present 

. case. We do not think it necessary to go 
. into that question. 

The Dhammathats, as we have already 

said, clearly showthat the deceased, Tha 

, Htu, was entitled to inherit from his parents, 
and this fact seems to have been recognized 
throughout by all the parties to the suit, 
sinc» there is no suggestion that any of 
‘them have during Tha Htu’s lifetime 
claimed to inherit either jointly with him or 
to his exclusion. 

:: We have, therefore, to deal with the estate 
of Tha Htu, and, on the facts as to relation- 
ship already stated, it is clear that his 
nearest heirs are his paternal aunt, Ma 
Nyein Hla and uncle, Maung San Dwe, if 
Maung San Dwe is, in fact, a brother of his 
father. Other considerations aside, those two 

; heire will exclude all the other*parties to the 
-8uit, since they are the nearest. If, however, 


‘gered should be regarded asthe estate of , therule given in: the ManugyeDhammathat, to 
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which wa have already referred, is to be 

. applied, then either Ma Nyein Hla, the lith 
defendant, or Ma Bein, the lst defendant, 
whichever of' them is, in fact, the 
custodian of Tha Hiu and his estate, will 
be entitled to inberit to the exclusion of 
everyone else. 

We are not called upon to decide between 
the claims of the defendants, and we ex- 
press no ppinion as to whether it is the na- 
tural heir or the custodian who is entitled 
\to inherit. 

One fact which is quite sufficient for the 
determination of this suit clearly emerges, 
and that is that the plaintiff-appellant, 
Maung Pan Gyaw, is not entitled to any 
share in the estate, and, therefore, has no 
status to bring this suit. 

The appeal is, therefore, 

. There will be no order as to costs, 


hearing having beenex-parte. — 
A.N. A, Appeal dismissed, 


dismissed, 
the 





LAHORE HIGH COURT. 
First Orvin AreEAL No. 2983 er 1924. 
June 12, 1928. 

Present:—Sir Shadi Lal, Kr., Ohief 
Justice, and Mr. Justice Dalip Singh. 
MADAN MOHAN SINGH —PraINTIFF— 
APPELLANT 
versus 
DAULAT RAM AND oTHERS—DRFENDANTS 
— RESPONDENTS. 

Hindu Law—Joint family—Debts—Debt by father 
for personal benefit—Liability of son's share of co- 


ena roperty. à 
parei n d of the Hindu Law is firmly established 


that, where a father has contracted a debt for his 
‘own personal benefit, the creditor may obtain a 
personal decree against the father alone and may 
enforce the decree by attachment and sale of the 
entire co-parcenary property including the interest 
ofthe son therein. The son cannot recover the pro- 
_perty unless he proves that the debt was tainted with 


‘immorality or illegality. 

First appeal from an order of the Senior 
Subordinate Judge, Hoshiarpur, dated the 
‘93rd August, 1924. 

. Mr. Nawal Kishore, for the Appellant. 
JUDGMENT.—In execution of "a 
decree against one Prem Ohand, a house 
belonging to the joint family consisting of 
‘the judgment-debtor and his son was 
attached and ordered to be sold. The son 
has brought the present suit fora declara- 
“tion that the property is not liable to 
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attachment and sale on the ground that 
the debt, which resulted in the decree, was 
not contracted for any family purposes, 
Now, the rule of the Hindu Law is firmly 
established that, where a father has cons 
tracted a debt for his own personal benefit, 
the creditor may obtaina personal decree 
against the father alone, and may enforca 
the decree by attachment and sale of the 
entire co-parcenary property including the 
interest of the son, therein. The son 
aannot recover the property unless he 
proves that the debt was tainted with im- 
morality or illegality, In the case before us 
the plaintiff never suggested that the 
debt was contracted for an immoral or 
illegal purpose, and the Subordinate 
Judge was, therefore, justified in rejecting 
the plaint on the ground that it did not 
disclose any cause of action. 

Mr. Nawal Kishore for the appellant 
asks for permission’ to amend the plaint, 
but no such request was made in the trial 
Court. Moreover, we are told that the 
debt has been otherwise satisfied, and the 
property has been released from attach- 
ment. The amendment of the plaint, even 
if allowed, would serve no useful purpose, 

The appeal is accordingly dismissed. 

R. L. t Appeal dismissed, 
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Oetober 20, 1926 and January 12, 1927. 
Present: —Mr, Rupchand Bilaram, A. J. O.. 
and Mr. Tyabji, A J. O. 

Frem or RADHAKISHEN AND OTHERS 

— PLAINTIF#S —APPSLLANTS 
versus 

Musammat GANGABAI—DEFENBANT— 

RESPONDENT. 

Evidence Act (I of 1872), s. 41—Judgment dis- 
missing insolvency petition as debtor was mot proved 
to be partner, whether judgment in rem—Provincial 
Insolvency Act (V of 1920), ss. 19, 24-—-Order reject- 
ing creditor's application for adjudication, whether 
binding on all creditors—Partnership—Continuance 
of business by surviving partner—Liability of deceased 
partner's estate for debts. 

Though an order adjudicatiig a person as an 
insolvent and vesting his property in the Official 
Receiver operates as a judgment in rem, the ground 
on which the order is based has no such effect. [p. 


- 733, eol, 2.] à 
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"he only kind ofnegative judgment which te eons 
templated by s. 41 of the Evidence Aot is that 
‘which expressly takes away from a person a legal 
character which has up to that time subsisted. 
[p. 732, eot. 2.] 

A negativa order refusing to edjudfeate an 
alleged member of a firm as an insolvent on the 
ground that such person was not a partner in the 
firm cannot operate in rem, inasmuch as it does 
not purport to take away from any person a legal 
character which up to that time subsisted. Such 
an order is neither relevant nor conclusive in sub- 
sequent proceedings to prove that the person was 
not a partner in the firm. [ibid.] 

Pep Bilaram, A. J. C.—The question whether a 
petitioning creditor had proved his right to present 
the petition or not, which, inter alia, includes tha 
question whether the debtor had committed an act 
of insolvency or not, is a question between the 
petitioning creditor and the alleged debtor. An 
order of the Gourt rejecting a petition on the 
ground that the petitioning creditor had not proved 
his right to present the petition would not 
operate as res judicata against the other creditors. 
[p. 734, cols. 1 & 2,] 

Kanhya Lall v. Radha Churn (1), Kalyanchand 
Lalchand v. Sitaba? Dhanasa (2) and Official Assignee 
of Madras v. Official Assignee of Rangoon (4), relied 
upon. 

The continuance by the surviving partners of a 
firm to carry on the business in the old firm's name 
does not by itself render the effects of a deceased 
partner liable for any partnership debts contracted 
after his death. [p. 785, col. 2] 

Appeal against the judgment and 
decree of the District Judge, Sukkur, 
in Appeal No. 2 of 1928, dated the 29th 
September, 1923, reversing a decree of the 
First Olass Sub-Judge, Sukkur, in Suit 


No. 250 of 1919, dated the 8th October, 1921. 


Mr, Srikishendas H. Lulla, for the Ap- 
pellants i 

Mr. Lurindaram T. Bolakani, 
Respondents. 


JUDGMENT. 

Tyabji, A. J, C.—This is an appeal 
from the judgment of the District Judge, 
Sukkur, who held that he was precluded by 
8. 41 of the Indian Evidence Act from con- 
sidering whether the respondent, Musammat 
Gangabai, was a partner in & certain firm. 

'The facts leading up tothis decision are, 
that on a petition by certain creditors of 
the firm that the partners therein should 
be declared to be insolvenis, the Joint 
Judge at Sukkur (ineappeal under s. 75 of 
the Provincial Insolvency Act) held that 
the said Musammat Gangabai was nota 
partner in the said firm and, in consequence, 
he reversed the decision of the lower Court 
who had deflared Musammat *Gangabai 
to be an insolvent. The decision of the 
Joint Judge wasnot appealed against and 
became final, | 


for the 
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A suit was also brought by another 
creditor of the said firm against Musammat 


Gangabai and others im the Court of the 
Subordinate Judge of *Sukkur. This ig 
the suit out of which this appeal arises, 
In this suit the Court of first instance 
held that Musammat Gangabai was a: 
partner in the said firm and madea decree 
against her ag well as the other defendants, 
This decree was reversed by the learned 
District Judge of Sukkur on ‘the ground 
that under 8.41 of the Indian Evidence Act 
the judgment of the Joint Judge of Sakkur 
in the insolveney proceedings was con- 
elusive proof that Musammat Gangahai 
was not a partner in the firm. 

The question we have to decide, therefore, 
is whether thelearned District Judge waa 
right in considering the judgment of tha 
Joint Judge to be conclusive evidence 
under s. 41 in the suit before him. The 
parties in the two proceedings being 
different, s. 11 of the Civil Procedure Code 
was not applicable, and the doctrine of 
res judicata has no bearing on the discus. 
sion before us. 

Section 41 of the Indian Evidence Act 
consists of two parts. The first’ part makes 
certain judgments, ete, relevant. The 
second part makes the judgments conclusive 
evidence on certain matters. 

The conditions necessary for making a 
judgment relevant may be considered 
undertwo heads: those having reference 
to the contents ofthe judgment, and those 
to the nature of the proceedings in which 
the judgment is sought to be relied upon. 

First, with reference to the judgment 
alleged to fall under s. 41, it must be: 

(1) of acompetent Court in the exercise 
of probate, matrimonial, admiralty, or 
insolvency jurisdiction; 

(2) it must (a) confer upon or take away 
from any person any legal character or (b) 
declare any person to be entitled to any 
such character or (e) to be entitled to any 
specific thing, not as against any speci- 
fied person, but absolutely. 

Secondly, with regard to the proceedin gs 
in which the said judgment is sought to 
be relied upon as a piece of evidence, the 


* existence of any such legal character, or the 


title of any such person to any such thing 
must be relevant. 

Btopping here for a while, and applying 
the section to the facts of the present case 
what is the legal character the existence of 
which is relevant im the suit under appeal? 
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The question that is relevant is whether 
Musamnat :Gangabai was a partner. 
A@suming—but by no means holding—that, 
beinga partner codfers a legal character, 
which Court is it that, in the exercise of 
probate, matrimonial, admiralty or in- 
solvency jurisdiction is competent to confer 
wpon or take away from any person the 
legal character (if there is any) of being a 
jartner? The -legal characters that can: 
ja conferredeor taken away in thé. exercise 
of the said jurisdictions are known, and do. 
yot include the. state of being a partner. 

Tt seems to me, therefore, that the judg- 
ment relied upon was not relevant under, 
B.41 for the purpose of showing that. 
Musammat Gangabai was or was not a 
partner. It could only have been relevant: 
for the purpose of showing that she was 
or wae not an insolvent. For, the only, 
légal character that the - Court, in the, 
exercise of insolvency jurisdiction, could, 
Have conferred or taken away—I am speak-, 
ing with reference to the facts of this case—. 
was that of being declared an insolvent, 
or béing discharged as'an insolvent.) ` — 
“It was argued, however, that though the 
ultimate ‘decision .was that Musammat- 
Gangabai was not an insolvent, it was bas-- 
ed onthe decision that she was not-a 
partner, and that the latter decision is on- 
the'same footing. “This is clearly not the. 
case: Thus,a decree of divorce, though 
conelusive upon all persons that. the: 
` parties have been divorced and that the: 
parties are no longer husband and wife, 
is not even relevant against strangers, : 
that the cause for which the decree was 
pronounced existed. This was laid down' 
by Sir Barnes Peacock, O. J., delivering the 
judgment ofa Full Bench of the Caleutta 
High Court in Kanhaya Lall v. Radha. 
Churn (1)on which judgment s. 41 is based. 
The learned Chief Justice gives the follow- 
ing illustration which makes“ his meaning ` 
very clear: : M 

. “o”, he says, “ifa marriage between 
Muhammadans were set aside upon the. 
ground ofconsanguinity or affinity, as, for 
instance, in the case of a Muhammadan, that - 
the marriage was with the sister of another 
wife then living, the decree would be con- 
clusive that the marriage had been set 
aside, and that the relationship of husband 
and wife had ceased, if it ever existed; but 
(jT W. R. 388 at p. 344; D. M. R. Sup. Vol, 662; 2- 
Jia. Jur. (N. 8.) 229 (F. B.). i WE. 
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it would ba no evidence as against third 
parties, for example in & question of 
inheritance, that the two ladies were 
sisters,’ But the contention of the re- 
spondentis not made good unless the judge 
ment is held to. be not only relevant but 
conclusive.. This cen happen only if the 
judgment ‘comes within. the second part. 
of8.41, When the attempt is made to 
apply.the latter part of:g. 4L.to-the present! 
case the result is still more clear. Only: 
the third. clause can. be relied upon.ad 
having any bearing on ‘the present case, 
Is it alleged that the Court. took away any: 
legal character—whéether óf being partner. 
or of being an insolvent—from Musammat; 
Gangabai? That was not the cdse. The: 
Oourt, onthe contrary,- declared that she 
never was a partner and that she should: 
nothave the legal character- of insolvent 
conferred upon her. Asstated in the Fall 
Bench decision in Kalyanchand Lalchand v; 
Sitabai Dhanasa (2) the only kind of: 
negative judgment which.is contemplated 
bys.4lis that "which ‘expressly takes: 
away from a person a legal character which- 
has up to,that time subsisted.": Section 41! 
would only be .conelusive proof of the fact” 
that the legal character ceased at the. time, 
from which such judgment declared that; 
it had ceased, orshould cease. How could» 
‘nis.be applicable to, the present case? Is; 
it sought to be proved by the judgment- 
that the legal character of partner or of 
insolvent having previously existed ceased 
by reason of Court’sorder? Did the Oourt* 
purport to order any such thing? It did. 
not purport to take away from any person- 
any legal character which had up to that 
timesubsisted. It did not purport to say 
Musammat Gangabai was hitherto a partner, 
but she should no longer be a partner. 4 


When the question is considered in the’. 
light of s. 41, it seems to me to be evident ” 
that the judgment relied upon; far from- 
being conclusive evidence of Musammat 
Gangabai not being a partner, was not’: 
relevant and was wrongly admitted. in! 
evidence,  . a ane: 

The appeal must, therefore, be allowed.: 
The case will be put down .for hearing. 


t 


"before us so that the issue which the learn-' 


ed Judge omitted to . consid 
argued before us. Ord Ache 
.Rupehand, A. J.. C.*The facts 


"c 231nd. Cas, $25; 38 B. 309; 16 Bom, L.R. 5. 
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giving rise to this and the four connected . 
appeals are notin dispute. The plaintifis- 
appellants are the creditors of an insolvent 
firm, They instituted separate suits 
against the firm for recovery of thedebts due 
to them impleading inter alia one Ganga- 
bai, widow of Gopaldas, describing her in. 
the heading of the plaint as the legal 
representative of her deceased husband. 
who was said to have been one of the pro- 
prietors of the said firm. Another creditor . 
apolied to the Court in the exercise of its 
insolvency jurisdiction to have the partners 
in that firm adjudicated as insolvents 
and contended that Gangabai' was one of 
the partners therein. 

All the. five suits and the insolvency . 
application were proceeded with. at.the . 
same time and. were disposed of by one. 
judgment in which it was held that Ganga-.. 
bai wasa, partner in the firm and she was.. 
accordingly adjudicated as an insolvent, - 
She filed separate appeals in each case. . To 
the appeal against the judgment in the. 
insolvency proceedings. the : petitioning . 
creditor alone. was made a .party. This 
appeal came, up for hearing before the. 
others wereripe. The learned Joint Judge 
who heard the appeal came to the ‘conclu... 
sion that Gangabai was not proved tobe., 
& partner in the. insolvent firm and accord- 
ingly vacated the order. of adjudication - 
passed against her, . . 

he appeals against the decrees, passed.: 
inthe suits came up for hearing. on a. 
later.date before the ; District Judge. who. : 
held thatthe decision of the. learned Joint . 
Judge given by him, in. exercise of. his. 
insolvency jurisdiction was- conclusive. 
proof as against the world under &. 41 of, 
the Evidence. Act of the, fact. that Gangabai . 
Was nota partner in the insolvent firm and : 
that the plaintifis were, therefore, bound by : 
that decision, He accordingly . dismissed : 
the suits asagainst her. The plaintiffs have 
now come to usin appeal, 

{t is contended that. the fladiag of the. 
learned Joint Judge in the insolvency.: 
procesdings that Gangabai was not a 
partner inthe insolvent firm formed the.. 
very foundation of his order refusing to. 
adjudicate her as an insolvent and as 
such (a) it operated as “an estoppel against 
the,worldthat she was not @ partner and. 
(b) that in any case it operated as an- 
estoppel against all the, creditors, of the. 
insolvent firm as. they must be deemed to. 
ba parties to the insolveney procesdinga ^ 


L 
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Thereis no substance in either of the 
contenticns. The first contention appears 
to meto be based on a twofold tallacy. 
An order adjudicating a person as an in- 
solvent and vesting his property in the 
Official Receiver, uo doubt, operates as a 
judgment in rem [Taylor on Evidence, 
para, 1748) but the grownd on which the 
order is based has no such effect. There 
is a broad distinction between the effect of 
ajudgment in rem—and a judgment in 
personam. The point adjudicated upon in 
&judgment in rem is always as to the 
status of the resand is conclusive against 
the world as to that status, whereas ina 
judgment in personam. the point, whatever 
it may be, which isadjudicated upon (it not 
being as tothe status of the res) is conclu- 
sive, only - between parties or privies, 
[Ballantyne v. Mackinnon (3)] Even if 
Gangabai had been adjudicated as an 
insolvent, the fact that in order to arrive at’ 
that conclusion the Court had to determine 
that she wasa partner of the insolvent firm 
would hardly haveoperated asa judgment 
in:rem in. all other proceedings, and more.so* 
in.the present case when she has not been 
adjudicated.as such, < 
-The judgment of the learned Joint Judge 
is a negative judgment and amounts: to- 
nothing more tnan holding that sufficient 
grounds have not been made out fox 
adjudicating Gangabai as an insolvent, 
Now, no doubt, s, 44 of the Evidence Act - 
makes no distinction between a positive or 
a negative judgment or between the point 
adjudicated uponand the grounds on which 
the decision is based, but it arrives at the 
same. resulb ina more simplified manner, 
It declares the purposes for which the 
judgment of a competent Court operates 
as:conclusive against the world, and so far 
as.such purposes relate to the status or 
what is referred to as legal character of,a 
person, it specifies three purposes only: it 


. provides that the judgment is conclusive 


proof only for showing (a) that the judga 
ment has conferred alegal charaeter on a 
person; or (b) that it has declared that. 
person had such legal character; or (c) that 
it hua declared that any legal character of. 
&pezson which (subsisted had ceased to 
exist. 

.Now,a negative judgment like the ona. 
in question can only come in, if at all, 
under (c). Mas then the judgment declared, 

3) (1896) 65 L. T. Q. B. 616 at p 621; (1806) 2 Q, 
"m 4 D: 2 95; 45 wW A 10; gAgp mid. 174 Mu 
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that the legal character of Gangabai which 
subsisted before the judgment had ceased 
to exist by virtue thereof ? It is somewhat 
difficult to believe that the factum of 
being a partner ing firmis legal character 
Within the meaning of the section: see the 
observations of Szhwabe, O. J., in 
Official Assignee .of Madras v. Official 
Assignee of Rangoon (4). Assuming, how- 
ever, for the moment that it is such legal 
character, the judgment does not declare 
that such legal character existed and has 
ceased to exist, but it proceeds on the 
basis that it was not proved to have 
existed at all, 

In Kalyanchand Lalchand v. Sitabai 
Dhanasa (2) one ofthe points referred to 
the Full Beneh was whether the judgment 
refusing probate was as much within the 
scope of S, 4l as a judgment granting 
probate. This was answered in the 
negative,and the observations made by 
Scott, O. J. at page 329" equally apply to 
the presentcase. Jam, therefore, of the 
opinion that the learned District Judge was 
wrong in holding that the finding that 
Gangabai was not proved to be a partner 
in the insolvent firm operated as a judgment 
inter omnes 80 as to bar the present plaint- 
ils from re agitating the same question, 

The second contention is based on the 
provisions of s, 19 of the Provincial Insol- 
vency Act of 1920 which requires that on 
an insolvency petition being admitted, 
notice ofthe admission shall be given to 
all the creditors in such manner as may 
be prescribed. It is urged that all the 
creditors are thereby made parties to the 
proceedings from the very inception and, 
therefore, any orders passedin the pro» 
. ceedings are inter partes, Now s 24 
of the Act draws a clear distinction 
between the right of audience of the 
petitioning creditor and of other creditors 
at the hearing of the petition, Under 
el. (ii) of that section the other creditora 
have only the right to queation the debtor 
as to his conduct, dealings and property, 
The question whether the petitioning 
creditor had proved his right to present the 
petition or not which inter aha includes 
the question whether the debtor had 
committed an act of insolvency or not is 
& question between the petitioning creditor 
| (4) 83 Ind. Oas. 174; 46M. L J. 580 at p.587; 19 


L: W. 316; 34 M. L. T. 99; (1024) M. W, N, 408; A. I. 
R, 1924 Mad. 662. 
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and the alleged debtor. An order of the ` 


Court rejecting a petition on the ground 


thatthe petitioning creditor had not prov- ' 


ed his right to present the petition would, 
in my opinion, not operate as res judicata 
against the other creditors and, therefore, 
itcannot be said that the mere fact 
that notices had issued to the other credi- 
tors had the effect of making them parties 
to the proceedings for all purposes. If 
that be so, then an order passed in 
the appeal (which is only a continuation 
of the same proceedings) dismissing the 
petition on the same ground likewise does 
not operate as res judicata. lt is further 
to be noted that in the present case 
Gangabai did not choose to make any 


of the plaintifis-respondents in the appeal ` 


so as to afford them an opportunity of 
appearing in the appeal and supporting 
the finding ofthe lower Court. It, there- 
fore, 
of fighting out the decrees passed in the 
suits she has to thank herself. This 
ground also, therefore, fails, 

For these reasons, I agree with my 
learned brother in the proposed order, 

.Thecase was putdown for further hear« 
ing and’ the following judgments were 
delivered :—] 

Tyabji, A. J. C.—(12th January, 1927) 
—The only point that is now left ior deci- 
sion is whether, 


she is again put to the same trouble : 


Musammat Gangabai, . 


respondent No.1, should be considered to . 
be a partner iu the firm of Ohoithram . 


Gopaldas and Co. That firm consisted 
originally of, amongst others, two partners, 
Gopaldas and his father Ohoithram, There 
were other partners who were not members 
ofthe family. Choithram died in about 
1802 leaving a widow Hemibai and also 
Gopaldas and a daughter. Gopaldas died 
in 1913 leaving as his widow Musammat 


Gangabairespondent No. 1. Choithram's 


daughter had ason, Thakurdas, who was 
defendant No. 3. ltisargued that Musam- 
mat Gangabai became responsible as & 
partner because she allowed the firm to ba 
carried on in the name of her deceased 
husband and her father-in-law. That point 
hasno force because ij was a matter for the 
partners amongst themselves to decide 
whether the good-will of the firm, includa 
ing therightto carry on the business. in 
the name of the partnership should cona 


tinue to the surviving partmers or to anya” 


one else, and Musammat Gangabai could 


not even if ahe had desired it, have intexa - 
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fered with the carrying on of the business 
in the old name. She cannot by any 
possibility be considered to make herself 
liable by the fact that the firm continued 
inthe old name. Nor can the fact that 
she, as the respresentative of a deceased 
partner, allowed the property left by the 
deceased partner to be used in the business 
necessarily makeher a partner unless there 
is a special contract making her a partner 
in the firm, Section 243, Contract Act, 
specifically provides for the case of the 
widow of a deceased partner of a trader 
receiving a proportion of the profits made 
by such trader in his business. This 


section is overlooked in the second point: 


made by Mr. Lurindaram for supporting 
his case that Musammat Gangabai should 
be treated as a partner in the firm of 
: Ohoithram Gopaldas and Co. ltis in evi- 
dence that a small sum of money was 
paid to her, But first that sum represented 
the profits of the firm madein the lifetime 
of Gopaldas, her husband; second, that sum 
has not been actually paid to her but merely 
credited to her.. Ido not seein what way 
that point can help the appellant, 

I would, therefore, dismiss theappeal with 
Boats. | 

Rupċhand, A. J. C.—I concur. The 
Suits of the plaintiffs fail on two grounds. 
In the first place these suits are not against 
Musammat Gangabai asa partner in the 
firm of Ohoithram Thakurdas Gopaldas, 
but against her in her capacity as the 
legal representative. of her deceased 
husband Gopaldas. The plaintiffs could 


only succeed secundum allegata et probata. . 


If the plaintiffs wished to hold Musammat 
Gangabai liable as a partner in the firm of 
her deceased husband they should have 
&pplied for the necessary amendment at 
the proper time, Inthe next place there is 
no evidence to prove that she is liable as 
a partner in that firm. It is admitted that 
there isno direct evidence that she agreed 
to be a partner afterthe death of her hus- 
band. Allthat has been attempted to be 
proved is: (a) that she allowed the capital 
which belonged to her husband to remain 
in the firm; (b) that the surviving partners 
carried on the business in the old firm 
name; (c) that the profit due to her husband 
during his lifetime was credited to the 


` personal account of her husband with her. 


consent or to hes knowledge; and (d) that a 
Bum of Rs, 200 was paid by the surviving 
partners outof the charity account of the 
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firm to commemorate the name of her 
husband. 

These facts are not sufficient to render 
her liable asa partner in the firm. The 
capital remained in the hards of the surviv- 
ing partners as a loan, vide s. 241, Contract 
Act. Again,as pointed out by my learned 
brother, they had every right to carry on 
the business in the old firm's name. Tt is 
well settled that the continuance by the 
surviving partners of a firm to carry on 
the business in the old firm’s nama does not 
by itself render the effects of a deceased 
partner liable for any partnership debts 
contracted after his death: cf. 8. 14, cl. 2, 
English Partnership Act, 1890, 53 & 54 
Vic. c. 39. The two other acts relied on 
are equally consistent with the surviving 
partners having continued the business on 
their own account and cannot render her 
liable as an ostensible partner. All the 
five appeals, therefore, fail and are dismigge 
ed with costs, 


P.B. A, Appeals dismissed, 
RANGOON HIGH COURT, 


SrzorAL Sdoonp OrvIL ArPaat No. 193 oF 1927, 
: December 12, 1927, 
Présent:—Mr. Justice Brown, 
MAUNG BA AND ANOTHER— ÁPPELLANTS 


versus 
MAUNG KYWE AND ANOTHER— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), e. 54—~ 
Suit for possession by person claiming under un- 
registered agreement for sale, maintainability of— 
Doctrine of part-performance, scope of, 

Although a person who is in possession of immove. 
able property under a contract of sale which ig 
invalid for want of a registered instrument io evi- 
dence it, is entitled to resist a suit for possession 
against him, & person claiming under such a 
contract who is out of possession is not entitled to sue 
for , possession on the basis of such a contract. 

Therefore, a person who derives his title from 
another whose title is based on an unregistered sale« 
deed cannot, where the provisions of the Transfer 
of Property Actare in force, sue to eject a person 
in possession of such property who was not put in 
possession by him or his transferor, 

Second appeal from the judgment 
of the District Court, Pegu, in Civil Appeal 
No. 233 of 1926, | 

Mr. Ba Thein (1), for the Appellants, 

Mr. Ganguli, for the Respondents, 

JUDGMENT.—The appellants saad 
the respondents, 


Meung Kywa, Ma E Me | 


136 i EE: 
and Ma Ngwe Myit, mother of the re- 
spondent Maung Kywe, to evict them from 
‘acertain house. In their plaint they stated 
that they had bought the house by a 
registered deed, ‘from Maung Po Mya and 
his wife Ma E Nyon. Theirvendors made 
over possession and the defendants who 
were living in the houseat the time agreed 
to go away but subsequently refused to do 
so. The appellants were given a decree 
in the trial Court but this decree was set 
aside by the District Court on appeal and 
they have now come to this Court in second 
appeal. 


eappellants claimed that their vendors, 
Mouse bó Mya and Ma E Nyun were the: 
owners of the house. This is denied by the 
respondents. Maung Po Mya and Mya E: 
Nyun have given evidence and base their 
title on &n unreg stered sale document 
dated ‘Tabaung 1278 B. E. Admittedly, 
the house originally belonged to Ma Lay. 
Ma.Lay had seven children, of whom Ma 
Ngwe Myit, who was a defendant in the 
first instance, and has subsequently died: 
was one. The sale-deéd purports to be 
signed by Ma Ngwe Myit and her six co- 
heirs, Maung Po Mya is one of the tong 
of Ma- Ngwe Myit and the respondent 
. Maung Kyweis'another of the sons. : It is 
quite clear that the transaction of 1278 con-. 
veyed no title to Maung Po Mya and his 
wife Ma E Nyun: Section 54 of the 
Transfer of Property Act was then in force 
and title could only be ‘transferred by a 
registered document. Furthér the docu- 
ment being unregistered. could not be 
received in evidence ofthe sale under a, 49 
of the Registration Act, and the transaction 
having been reduced to writing no oral 
evidence on the point- is admissible.. I 
havebeen referred to the cases of Maung 
Myat Tha Zanv. Ma Dun (1); ‘and of Ma. 
Ma E v. Maung Tun (2). All that these cases 
establish is that persons 1n possession of 
immoveable property under a contract for 
sale are entitled to resist a suit for possea- 
sjon and that they still have that right even, 
if the original transaction purported to be 
an outright: sale but was not a valid sale 
owing to the provisions of s. 54 of the 
Transfer of Property Act. Further than 


1) 81 Ind, Cas. 857 2 R, 285; A. 1, R. 1924 Rang, 
irs Bor. L. J. 78 (F.B 


ee de ces E 
*(9j 84 Ind. Oa’. 517; 2 R. 47973 Bur, D, J, 214; A 3 ; 


jh. 1988 Rang. 119. e 
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furnish any authority for the view that a. 
title can be conferred in total disregard. 
of the provisions of the Transfer of Property 

Actor that a person who is notin posses-. 
sion of property can bring a suit for: 
possession based on an invalid title. The 

present suit is framed as one for eviction.. 
but the defendants are clearly in possession... 
So far as the suit is based on title alone it: 
seems to me thatitis bound to fail. To. 
hold any other view would be to render; 
the provisions of s. 540f the Transfer 

of Property Act and s. 49 of the Re-. 
gistration Act entirely nugatory. In my: 
opinion the plaintiffs could. . only succeed: 
in this case if they could show that they had, 
received possession and put the defendants! 
in possession as their licensees. This it: 
seems to me they have failed to do, nor 
did,they base. their suit on this ground.. 
Maung Po Mya was oneof the children of: 
Ma Ngwe Mpit and. he.did fora time live: 
in-the house, but heieft it long before the. 
saleto the appellants and after that it wax 
occupied .by the respondent Maung Kywe,, 
another son of. Ma Ngwe. Myit,; It is. not: 


shown that Maung Kywe was put in posses» , 


sion merely as a licenses of Maung Po Mya, 
&nd,asI have said, that. is not the cause. of 
action, made out inthe plaint. Whether the 
plaintiffs could establish. any cause of action 
with regard to the house, if they framed 
their suit differently is -not a matter for 
decision here. They have;.based their suit 
on title and claimed to have the right - to 
eviet.the.defendants on the-score of title: 
This title to the property has. quite clearly. 
not. been established, and I think that 
the suit was rightly dismissed by the 
District Court. ro 
I, therefore, dismigs this appeal with 
costs, i 


ALN, A, Appeal dismissed, - 
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MADRAS HIGH COURT. 
Civit Revision Petitions Nos. 1164 anp 1165 

oF 1926. 
August 18, 1327. 

Present :—Mr. Justice Srinivasa Ayyangar. 
M.O. VEERAYYA CHETTY AND ANOTHAZ 
—PaTITIONERS 
versus 


N.S. R. DORAISWAMY REDDIAR 
AND OTHERS — RESPONDENTS, 

Provincial Insolvency Act (V of 1920), s. 6—Act of 
insolvency—Mere admission of liability to pay and 
inability to pay, whether constitutes act of insol- 
ency. 

The condition precedent to ‘a debtor being ad- 
judicated an insolvent on the petition ofa creditor 
is that the debtor should be alleged and proved to 
have committed one or the other of the acts of 
insolvency set out in s.6 of the Provincial Insolvency 
Aot. 

The mere fact that a person owes money to a 
ereditor and admits that he is unable to pay it there 
aad then cannot be regarded as the commission of 
an act of insolvency as defined in s. 6 of the Act. 

- Adjudicating a person, an insolvent is a matter of 
Sarious consequences and Oourts of Law should take 


artioular care to see that the provisions of the law. 


a the matter are observed strictly and carefully 
considered, 

Oivil revision petitions filed against an 
order of the District Judge, Ramnad, at 
Madura, in Civil Miscellaneous Appeals 
Nog, 3 and 2 of 1926. 

1 d M. Patanjali Sastri, for the Appel- 
anti, 

Messrs. E. Jayaram and T. S. Swami- 
nathan, for the Respondents, 

JUDGMENT. 
Otvin Raviston Petition No. 1164 or 1926. 

lt seems perfectly clear that the order 
of the lower Oourts cannot possibly be 
upheld. The present revision petition 
has besn filed by the debtor who was 
adjudicated an insolvent by the Sub- 
ordinate Judge of Ramnad on the petition 
of cartain creditors. For the purpose of 
the present discussion it is unnecessary to 
consider who the creditors were, The 
learned Subordinate Judge before whom 
the application came on says this :— 

"The debtor's Vakil admits that the 
second petitioner's debt is true, and that he 
should pay it, but. he is unable to pay 
it. This itself shows that he has committed 
aa act of insolvency. 

On appeal the learned District Judge in 
effect says the same thing. All that he says 
is that the appallants have had to concede 
that the debt"is due to the secend peti- 
tioner in thai case and that they are notin 
ẹ position to pay it. 

: As very properly observed by the learned 
4? 


VERRAYYA OnEITY v, DORAISWAMY BEDDIAR, 


37 
Vakil for the! petitioners, both the lower 
Courts seem to have taken what can 
only be regarded as, a layman's view 
of the matter. The whole scheme of 
the Provincial Insolvency Act appears to 
havé been entirely neglected in the con- 
sideration of the questibn. The condition 
precedent to a debtor being adjudicated an 
insolvent on the petition of a creditor is that 
the debtor should be alleged and proved to 
have committed one or the other of the 
acts of insolvency set out in 8. 6 of the Act. 
There is really no finding by either of the 
Courts that any of the acts of insolvency aa 
set out in that section have been committ- 
ed by the debtors-petitioners in this Oourt, 
It is impossible to accede to the view that 
the mere fact, that a person admits he 
owes money to a creditor, aad also admits 
that he is unable, I must take it, there and 
then, to puy the amount can possibly be 
regarded as the commission of an actof 
insolvency as defined by various clauses in 
8, 6 For reasons which are not far to 
seek the Legislature has defined the candi- 
tions on the happening of which alone 
such a petition for adjudication can be 
sustained. Adjudicating a person an 
insolvent is a matter of serious consequ- 
ences, and Oourts of Law should take 
particular care to see that the provisions of 
the law in the matter are observed strictly 
and carefully considered. It seems to ma 
that the strongest part of the view taken 
by both the Oourts is that there should have 
been no reference at allto s. 6 of the Act or 
even any reference to any of the mattera 
therein set out, It seems to me that the order 
cannot be sustained, The petition is, there. 
fore, allowed. 

The lower Courts not having considered 
the petition in this case having regard 
specially to the provisions ef s. 6 of the Act, 
the order of adjudication is set aside, and 
the matter is remanded to the Court of first 
instance for disposal according to law after 
considering the matters alleged and such 
proof as may be afforded as regards the 
allegations and after hearing the parties, 
The respondents will pay the petitioners 
their costs of this petition. The other 
čosts will abide and bs provided for 
by the Gourt of first instance in its- 
final order. As I have disposed of this 
petition merely on the ground that the order 
of the lower Courts has been made without 
any reference to the pxovisions of e. 6 of 
the Act, it follows that on the hearing niken 

t 


938 


_this remand the petitioners here, the debtors, 
"wil be entitled to take to the petition 
‘such objections as they are in law entitled 
to. * 

, OivIL Revision PRriTIoN No. 1165 or 19:6. 

Same order as in Oivil Revision Petition 

a of 1926 including the order as to 
costs. i 


Y. N. Y. Petition allowed. 


i LAHORE HIGH COURT. 

Oivit Revision Petirion No, 189 or 1927, 

June 20, 1928. 
Present:—Mr. Justice Tek Chand, 
: JHANDA RAM-—PLAINTIFF—PRTITIONER 
; versus 
MUSA —DEFENDANT— RESPONDENT. 

. Arbitration—Arbitrator failing to decide some 
points—Court presuming decision of points against 
party urging—Material irregularity—Revision—Civil 
Procedure Code (Act V of 1908), s. 118. 
« When an arbitrator does not decide some of the 
points urged by a party, a Court acts with material 
jrregularity in not remitting the award to the 
arbitrator on the erroneous ground that if an arbitrator 
does not decide some of the points referred to him, he 
must be deemed to have decided them against the 
party who had urged them. 


, Petition for revision of a decree of the 
Subordinate Judge, Fourth Olass, Pak 
Pattan, dated the 9th November, 1926. 
, Mr, Anant Ram Khosla, for the Peti- 
tioner. 
, Mr. Bashir Ahmad, for the Respondent, 
: JUDGMENT.—The plaintiff instituted 
& suit for the issue ofa perpetual injunce 
tion against the defendant, claiming a 
number of other reliefs in respect of several 
alleged illegal acts of his. The suit was 
by consent of parties referred to an arbitra- 
tor who delivered an award granting to the 
pu some of the reliefs claimed by him 
ut saying nothing with regard to the 
others. The plaintiff objected to the award 
on various grounds, one of them being 
that the award was incomplete as the 
arbitrator had failed togiveany finding in 
respect of some of the acts complained of, 
in regard to which also a perpetual injune- 
tion was claimed. The learned Subordinate 
Judge has overruled the objection, holding 
«that the points not decided by the arbitra- 
for must be considered to have been decid- 
ad against the plaintiff, 

The plainti has preferred a petition for 
fevision to this Cpurt,*urging that either 
the award should be set aside as being 

i 6 
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ineomplete and invalid, or, in any case; if 
should be remitted back to the arbitrator 
for decision on the points left undeter- 
mined. 

Mr. Bashir Ahmad for the respondent 
admits that the arbitrator has not specifi- 
cally decided several of the points raised 
by the plaintiff in his plaint, but urges 
that the order of the lower Court is not 
open to revision and cites several authorities 
in support of his contention. 

In my opinion the learned Judge of the 
Court below has acted with material irregu- 
larity in not remitting the award to the 
arbitrator on the erroneous ground that if 
an arbitrator does not decide some of the 
points referred tohim, he must be deemed 
to have decided them against the party 
who had urged them. I can find no warrant 
for this proposition and in my judgment 
the order of the trial Oourt filing the award 
is vitiated by this unwarranted assumption, 

Ido not, however, see any ground for 
setting asidethe award as prayed by the 
petitioner. The proper course is to direct 
the lower Court to remit the award 
to the arbitrator under para. 14 of the 
Second Schedule for determination of 
the matters left undecided. I accordingly 
accept the petition for revision and remih 
the case tothe lower Oourt for disposal 
in accordance with the foregoing remarks, 
Costs shall follow the event. 

R. D, Petition accepted, 


d 


MADRAS HIGH COURT. 
BEGOND Civin APPEAL No. 284 or 1924, 
September 8, 1927. 5s 
Present:—Mr. Justice Jackson, se 
ETATHIL OHANDU KUTTI—DREFENDANT 
No. 12— APPELLANT 
versus ' 
VIAYATHEN MAHADEVI AND oTanes— 
PLAINTIFF AND DEFENDANTS Nos, l to 8— 
RESPONDENTS, 

Malabar Tenante’ Impmovements Act (I of 1900), 
8. 6 (1)—Suit in ejectment—Dispute between kanomdax 
and sub-lessee in possession as to payment of coms 
pensation amount—Decree in ejectment directing plaints 
aff to deposit amount in Court leaving decision of 
dispute to future proceeding, whether legal— Ascertain« 
ment of tenant's compensation, whether condition 
precedent to ejectment, ; 

Under the Malabar Tenants’ Improvements Act I of 
1900, a tenant cannotbe ejected until the plaintiff 
landlord hag deposited in Court to the account pf 
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the tenant the value ofthe improvements for which 
the tenant is entitled to compensation. Until that 
amouat has been ascertained and paid to his 
credit, there is no question of executing the decree 
inueh less of staying its execution. [p. 740, cols. 1 & 2.] 

Unders. 6 (1) or the+Act the payment of com- 
pensation is clearly a condition precedent to 
ejecunent. [p, 741, col. 2.] 

Vasudevan Nambudripad v. Chathoo Achan (2) 
and lanian v. Kuthiru Vattath Kottayil Raman (3), 
relied on, 

Where in a suit in’ ejectment under the Act, 
there is a dispute between the kanomdar and his 
sub-lessee who is in actual possession as to the 
amount of compensation payable to the sub-lessee, 
the Uowt cannot decree ejectment with a direction 
to the plaintiff to deposit the amount in Court leaving 
the settlement of dispute between the kanomdar and 
sub-less3e to subsequent proceedings. The tenant's 
compensation must be determined before ejectment 
can pe decreed, [p. 741, col. 1.] 

Second appeal against a decree of 
the Court of the Subordinate Judge of 
Suth Malabar at Oalicut, in A. S. No. 
ğı of 1923, preferred against that of the 
Uourt of tne Additional Districts Munsif, 
Qalicut, in O. 3. No, 581 of 1920. 

Messrs. T. R, Ramachandra Aiyar and 
N. A. Krishna Avyar, for the Appellant. 

Mr, £. P. Ramakrishna Awyjar, for the 
Respondents, 


JODGMENT.—Second appeal - from 
the judgment of the Subordinate Judge, 
Qalicut, in A, S. No. 81 of 1923 from O. 3. 
No. 581 of 1920, Additional District Munsif, 
Calicut. 

The appellant is a sub-lessee in a Malabar 
holding undera kanomdar. The first res- 
pondent, plaintiff, has sued to redeem 
tne kanom, aad has obtained a decree, 
Appellant and the kanomdar are dis- 
puting as to whois entitled to the com- 
pensation for the improvements which ad- 
mittedly exist, The District Munsif ordered 
that the amount in dispute between de- 
fendants Nos. 1 to 8 and 12 will be paid by 

. the plaintiff and kept in Oourt deposit 
io be paid out to whoever establishes 
his title. The Subordinate Judge finds 
that this direction is obviously right, The 
plaintiff has accordingly paid the amount 
into Oourt. The 12th defendant appeals 
va the ground that under Madras Act 
1 of 19UJ, he ognnot be ejected from 
possession until the compensation for his 
aimjprovements has 
paid to his credit, The plaintif contends 
toat, 50 long as he has deposited the value 
of ine improvements into Court, he has 
ooaformed to the Act, and the 12th de£end- 
pot may be left to fight out his claim 
for compansation with defendants Nos, 1 ta 
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8 after ejectment. The determination of 
this question is the sole point raised in 
this second appeal. 

Section 5(1) of Act F of 1900, lays down 
that every tenant shall on ejectment be 
entitled to compensation for improvements 
and every tenant to whom compensation 
is so due shall, notwithstanding the de- 
termination of the tenancy or the pay- 
ment or tender of the mortgage money 
(if any), be entitled to remain in pos- 
session until ejectment in execution of a 
decree or order of Oourt. Then s, 6 
(1) provides “In a suit for ejectment 
instituted against a tenant in which the 
plaintiff sueceedsand the defendant estab- 
lishes aclaim for compensation due under 
s. 5 for improvements, the Court shall 
ascertain...the amount of the compensation 
and shall pass a decree declaring the 
amount so found due and ordering that, 
on payment by the plaintiff into Court 
of the amount so found due and also 
the mortgage money (if any)the defend- 
ant shall put the plaintiff into pos- 
session of the land with the improves 
ments thereon," And under s. 6 (3) the 
amount of compensation for improvements 
made subsequent tothe date up to which 
compensation for improvements has been 
adjudged in the decree, shall be deter- 
mined. by order of the Court executing 
the decree and the decree shall be varied 
in accordance with suchorder. It is clear, 
therefore, that under the Statute the tenant 
is entitled to compensation for improve- 
ments, the Oourt shall ascertain the amount 
of compensation, shall pass a decree declar- 
ing the amount tobe due, and the plaintiff 
shall pay that amount into Oourt, and then 
the defendant shall put the plaintiff into 
possession ofthe land. If improvements 
have accrued subsequent to the date of 
the adjudication of their value, the Oourt 
executing the deoree shall vary the decree 
accordingly. 


Tt has been held in Sankaran v. Sankaran 
Nair (1) that, if the landlord pays com- 
pensation as originally decreed, although 
the tenant may have established a claim 
for compensation for improvements made 
subsequent to the date of adjudication, 
and although that amount has neither 
been ascertained nor has been paid into 
Court, and although the decree has not 


(1) 66 Ind, Ons, 13 44 M, 960; (1941) M, W, N, 
410; à, L B, 1922 Mad, 347, J 
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been varied, the landlord may never- 
theless ejeet the tenant and leave him to 
apply, when no longer in possession, 
for a modifieatiqd of -the decree. The 
reasops given for this decision are that 
s. 5 does not make the payment of the 
compensation a condition precedent to 
ejectment; and s. 6 (3) does not provide 
that ejectment shall be stayed until re- 
valuation is made. And if a tenant were 
allowed to.eremain in possession until 
the final determination of the value of 
improvements he could postpone eviction 
perpetually by continually making fresh 
improvements. 

As for this last reason, if an Act is 
so drafted as to allow a loophole for 
malefactors, itis & circumstance more re- 
levant to the amendment of the Act 
than to the interpretation of its terms. 
‘Moreover, if a tenant began this game 
he could easily be outstripped by the 
executing authority, as soon as the Court 
"was apprised of what was being done. 

' As regards the other reasons no doubt 
'&, 5 does not make the payment of the 
Compensation a condition precedent to 
ejectment; it says that a tenant is en- 
titled to compensation on ejectment, but 
then follows s, 6 (1) which isnot mentioned 
In Sankaran v. Sankaran Nair (1) and under 
^v hich.the .Oourt shall ascertain the amount 
of compensation and shall decree that 
on payment by the plaintiff into Oourt 
of the amount so found dus, defendant 
shall put the plaintiffinto possession, Here 
the payment of compensation is clearly 
thade a condition precedent to ejectment. 
And the’ compensation mentioned in s. 
covers all the compensation mentioned 
dn s. 6. A tenant is as much entitled 
to compensation for improvements made 
after the suit as for improvements made 
before the suit. The decree runs, accord- 
ing to s, 6(1) so much is due by way 
of compensation for improvements on pay- 
Mient of which sum into Oourt by the 
plaintiff, defendant shall put plaintiff into 
possession. And, if there has been a 
subsequent increase of value, the decree 
would presumably be varied under s. 6 
(3) so much more is due by way of 
improvements on payment of which sum, 
etc. This being so, thereis no apparent 
necessity for a proyision in s. 6 that the 
decree shall be-stayed until re-valuation 
ig- made. Underthe,Act éhe tenant can- 
pot be ejected until plaintiff has deponit- 
1 
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ed in Court the value of the improve- 
ments for which the tenant is entitled 
to compensation. Until that amount has 
been ascertained and paid, there is no 
question of executing the decree, much 
less of staying its execution. 

So much is clear; but there is one 
obscurity in the Act which is the real basis 
of the decision in Sankaran v. Sankaran 
Nair (1). Section 6 (3) provides for the 
re-valuation of an improvement when such 
re-valuation may be necessary with re- 
ference to its condition at the time of 
ejectment. Therefore, .it is argued, the. 
ejectment must be an accomplished fact 
before the re-valuation is made, therefore, 
also the ejectment must be an accomplished 
fact before improvements made subsequent 
to the original valuation are valued ; there- 
fore, the landlord must have been intend- 
ed to have the right to eject before the 
ascertainment and valuation of all the 
improvements to which the tenant is 
entitled; and, therefore, except in regard 
to improvements valued before the decree; 
the provision that the tenant shall not 
be evicted until the compensation has 
been paid into Court, is a dead letter, It 
may be observed that “at the time of eject- 
ment" only refersin s, 6 (3) to the res 
valuation of improvements already valued; 
the -section does not provide for the 
ascertainment of the value of subsequent 
improvements at the time of ejectment. 

Another interpretation which is possibly 
more in conformity with the meaning of 
the Act is that “necessary with reference to 
the condition of such improvement at the 
time of ejectment" means with reference 
to what value the improvement may have 
attained at the prospective time of eject- 
ment, and with reference to nothing else; 
for instance the tenant cannot- plead 
erroneous valuation at that stage. There 
areno verbal tenses in the phrase and it 
seems unnecessary to read into it 
“gondition which such improvement" had 
“when the ejectment was effected,” especiala 
ly when there ie no such provision in res 
gard to subsequent improvements, &nd when 
such a reading ejects a tenant before full 
compensation has been paid into Court, 
For that surely is the fundamental principle 
of the Act and to re-establish that fanda- 
mental principle is the objecé of this dis« 
cussion. Because the lst respondent now, 
goes a step further and contends on the. 
strength of Sankaran v, Sankaran Nair (1); 


i 110 1. C. 1928 


that not oaly can the landlord eject the 
tenant without ascertaining the value of 
improvements due to the tenant whioh has 
-accrued after the decree but even without 
ascertaining the value of improvements 
due to the particular tenant which has 
accrued before the decree. “Payment of 
compensation is not a condition precedent 
to ejectment.” Itis argued that any other 
interpretation would be manifestly unfair 
to the landlord. He is not concerned with 
the quarrel between the sub-lessee, who is 
in possession and claims compensation, 
and the kanomdar who claims compen- 
pation for the same improvements. So long 
as the landlord pays into Court the im- 
provement value, the tenant, (the sub-lessee) 
can be ejected without any payment to 
him and the Court need not ascertain the 
amount due to that tenant, who can be 
left to litigate about it with the kanom- 
dar in a subsequent suit, This may be 
a fair interpretation from the landlord's 
point of view, but it would be dangerous 
to approach a Malabar Statute with any 
preconceived idea that the landlord's view 
is likely to accord with the intention of 
the Legislature. Act I of 1900 is an Act 
for protection of tenants and was intended 
to ensure that the value of any tenant's 
improvement should be paid into Court 
to his account before his ejectment. 
Section 6 (l)is quite clear. In a suit for 
ejectment instituted against a tenant, as 
here, where plaintiff seeks to eject 12th 
defendent, the tenant may claim compen- 
sation for improvements. The Court must 
then ses if that claim is established. It 
cannot refuse jurisdiction in the matter, 
but must find if the tenant in possession 
is or is not entitled to compensation, and 
decree accordingly. It may be vexatious 
for the landlord to be kept waiting while 
his direct tenant or kanomdar is disputing 
with a sub-tenant with whom the landlord 
has no concern; but such vexation must 
have been contemplated when a sub-lessee 
was made a tenant unders. 3 (1) of the Aet. 
Otherwise of course evasion would have 
been too easy. A landlord need only have 
let out his lands 4o the actual tenant 
through an intermediary and then could 
have ejected that tenant with no payment 
to him of compensation value, leaving 
him to fight out a claim with the inter- 
mediary after ejectment. Now, under the 
Act the landlord must deal direct with 
the person in possession though he may 
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only be a sub-lessee, and that person ein» 
not be ejected till his claim for compen- 
sation hasbeen adjudicated upon, and the 
compensation amount found due to him 
has been paid into Court,to his credit. 

The general principle is affirmed by a 
Full Bench of this Court in Vasudevan 
Nambudripad v. Chathoo Achan (2) pros 
bably the first occasion when Act I of 1900 
came up for consideration. The tenant in 
Malabar is “absolutely entitled to make 
improvements and to receive compensation 
for them when turned out of his holding.” 
The decision in Manian v. Kuthiru 
Vattath Kottayal Raman (3) does nof 
affect this principle. There the lande 
lord lawfully got into possession under 
the decree as it stood, and it was 
held that subsequent modification on 
appeal did not make his possession 
unlawful. The appeal is, therefore, allowed, 
The lower Appellate Court is directed to 
find to what compensation for improvements 
the tenant-appellant is entitled, and only 
after paying that sum into Oourt to the 
credit of the appellant can the first res- 
pondent execute his decree so as to eject 
the appellant. The lower Appellate Court 
may refer the matter to the Original Oourt 
with liberty to adduce evidence, Two 
months are allowed for the return of the 
finding, and one week is allowed for filing 
objections. 

No other point was raised and the decree 
of the lower Court is otherwise confirmed 
though, of course, there may be modification 
under s. 6 (3) Act I of 1900. 

The appellant raised unnecessary pleas 
which even questioned the 1st respondent's 
right of redemption. Appellant is rfot, there- 
fore, entitled to costs but I cannot hold 
that Ist respondent was altogether an un- 
necessary party because she would wish 
to defend, and has defended, her right 
immediately to execute her decree, There- 
fore, I do not give her costs either. 

v. N. V. Case remitted for findings. 


3) 24 M. 47; 10 M.L. J.321 (F. B). 
9 62 Ind. Qas. 734; 41 M, L. J. 15; 13 L, W. 449, 
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LAHORE HIGH COURT. 
MisoaLLANEoUS Szgonp Orvit APPRAL 
No. 2570 or 1927, 
Aprit 23, 1928. 
Present:—Mr. Justice Jai Lal. 
KANAYA LAL AND aNoTHE&—SEOOND 
PARTY-—ÀPPELLANTS 
versus 
OFFICIAL RECEIVER or TRE PROPERTY 
or OHIMAN LAL GABA INSOLYENT— 
First PaRTY— RESPONDENT. 

Provincial Insolvency Act (V of 1920) s 58— 
“Voluntary transfer", definition of—Reference to 
arbitration of dispute—Confession of judgment by 
dnsolvent—Decree, whether voluntary transfer, 

Section 53 of the Provincial Insolvency Act does 
not limit the expression “voluntary transfer" to any 

articular form of alienation of his property by the 
insolvent. The expression is wide enough to cover 
all sorts of devices that may be practised or suffered 
by the insolvent to deprive the creditors of the 
benefit of his property. d 

A reference was made to arbitration ofa so-called 
dispute about certain property between an insolvent 
and his sons. The award of the arbitrator 
thereon was to the effect that the property of the 
insolvent was subject to a charge of Rs. 4,000 in 
favour of his sons and subsequently a decree was 

assed on confession of the insolvent in favour of 

is sons on the basis of the award: 

Held, that the transaction amounted to a voluntary 
transfer within the meaning of s. 53 of the Pro- 
vincial Insolvency Act and that it did not cease to 
be so because it was evidenced by a decree passed 
on aconfession of judgment by the insolvent. 


Miscellaneous second appeal from an 
order of the District Judge, Multan, dated 
the 3lst March, 1927, reversing that of the 
Senior Subordinate Judge, Multan, dated 
the 8th Noveniber, 1926. 

Mr. Har Gopal, for the Appellants, 

Messrs. Shamair Chand and Qabul Chand, 
for the Respondent. 


JUDGMENT.—One Ohaman Lal was 
adjudicated an insolvent and the Official 
Receiver assumed charge of his estate, 
An application was then made by the Off- 
cial Receiver, under ss.53 and 4 of the 
Provincial Insolvency Act to have a certain 
transaction entered into by the insolvent 
with the appellant annulled. The trans- 
action in question was a reference to arbi- 
tration of a so-called dispute about certain 
property between the insolvent and his 
two sons. The award of the arbitrator 
thereon was to the effect that the property 
of the insolvent was subject to a charge 
of Rs. 4,0C0 in favour of his sons and sub- 
sequently decree was passed on confession 
of the insolvent in favour of his sons on the 
basis of such dn award, It was alleged 
by the Official Receiver 'that the whole 
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transaction was fraudulent, fictitious and 
collusive. I am not at this stage concerned 
with the allegations of the parties as ta 
the rature of this transaction on its merits. 
The Senior Subordinate Judge, has held 
that he was not competent to entertain 
the application asthe transaction referred 
to above did not amount to a ‘transfer’ ag 
that term is used in s, 53 of tho Insolvency 
Act, and has consequently dismissed the 
petition, : 

On appeal the learned District Judga 
has held that such a transaction ts 4 
voluntary transfer and that thé same could 
be attacked by means of an application un- 
der s. 53 of the Insolvency Act, 

The only point raised on this seecnd 
appeal before me on behalf of the appel- 
lants, who are the sons of the insolvent; 
is that the transaction mentioned above, 
is not a voluntary transfer and cannot, 
therefore, be made the gubjectof an appli- 
cation under s. 53. In my opinion, s. 53 
does not limit the expression “voluntary 
transfer” to any particular form of alie- 
nation of his property by the insolvent, 
The expression is wide enough to cover 
all sorts of devices that may be practised 
or suffered by the insolvent to deprive the 
creditors of the benefit of his property. 
It consequently covers the transaction with 
which we are concerned in this case. It 
does not cease to be a voluntary transaction 
because it is evidenced by a decree passed 
on a confession of judgment by .the in- 
solvent. 

I dismiss this appeal with costs. 

R. L. Appeal dismissed, 


MADRAS HIGH COURT. 
FULL BENCH 
REFERRED Oase No. 16 or 1937. 
December 14, 1927. 
Present:—Sir Murray Coutts-Trotter, KT., 
Chief Justice, Mr. Justice Beasley 
and Mr. Justice Anantakrishna 


Ayya. 
Tar COMMISSIONER or INCOME-TAX 
. MADRAS—Rerreuina OFFICER 
versus 
In the matter of Tun INCOME TAX 
ASSESSMENT oF P. THIRUVBNGADA 
MUDALIAR— ASSESSEER. 
Income Tax Act (XI of 1922), s. 66 (2)—Questions 
of law not raised before Commissioner within one 
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month of order--Refarense to High Court, competency 


Under s. 66 (2) of the Income Tax Act the Com- 
missioner may be required by the assessee to refer 
any question or questions of law arising upon the 
order, but such questions must have been raised 
before the Commissioner within one month of the 
passing of the order. If the point of law is not 
raised. before the Commissioner within the time 
specified by s. 66 (2), it cannot be raised at all and 
the Commissioner cannot be required to state a case 
raising that point. : 

Case stated unders. 66 (3) of the Indian 
Income Tax Act XI of 1922 by the Commis- 
sioner of Income Tax, Madras, inthe matter 
of fhe Income-tax assessment of P. Thiruven- 
gada Mudaliar, the Assessee, in his letter 
No. 516 of 1927, dated the 15th July, 1927, 
for the decision of the High ' Court on the 
following questions, viz , 

L. “In a case where an assessee contends 
that he does not maintain accounts and 
the Income Tax Officer is of opinion that 
the assessee must have maintained accounts, 
whether such a state of affairs is one 
where the Income Tax Officer can base his 
assessment on figures appearing ina Bank 
pass book without his being aware at the 
time that the pass book is not of the 
assessee alone but of the assesses and some 
other individual; 

2. Whetherafter the discovery that the 
pass book which was the basis of inference 
on the part of the Income Tax Officer was 
a joint acceunt of assessee and of another, 
the Taxing Officer should not re-open the 
assessment for the purpose of finding out 
what were the amounts belonging exclusive- 
ly to the assessee; 

3. Whena proposed order was sent on 
the evening of the 16th February, 1926, 
containing exhaustive figures and calcula- 
tions based on figures alleged to have 
been taken from the pass book with 
reference to which assessee’s objections 
were asked to be made so as to reach the 
Taxing Officer before 18th February, 1926, 
and the assesses has asked for four days’ 
time to check the various figures and 
when such time was not given and assess- 
ment was made in terms of the draft order 
without giving sufficient opportunity to the 
assessee; could this,refusal and assessment 
be considered to have been made after 
giving sufficient notice or opportunity te 
urge his objections to Income Tax Officer’s 
estimate? 

4, Where in the absence of accounts, 
assessment was levied at an agreed figure 
asthe resultof negotiations by and on 
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behalf of the assesses and the Income Taf 
Officer, whether the said! assessment can ba 
resopened under s. 3t on thesame state of 
affairs, viz, ‘absence of accounts’ or by 
raising thesame question in other words”. ` 

Mr. Nugent Grant, for the Assessee. 

Mr. M. Patanjali Sastri, Special Counsel, 
for the Income Tax Officer. 

JUDGMENT.--The assessse moved 
the Commissioner of Income Tax, Madras, 
to refer to the High Court certain quss- 
tions oflaw which he alleged arose in 
connection with the assessment made 
by the Income Tax Commissioner. The 
Income Tax Commissioner being of 
opinion that no question of law in connec. 
tion with the said assessment arose declin- 
ed to make any reference. Thereupon 
the agsessee moved the High Court andthe 
High Court by its order, dated the 9th 
March, 1926, directed the Income Tax 
Commissioner to state a case on three 
points mentioned in that order. Subse 
quently the assessee moved the High Court 
to add a fourth point on which the Commis» 
sioner should be directed to state a case, the 
fourth point being. "Where, in the 
absence of accounts, asgesament was levied 
at an agreed figure as the result of 
negotiations by and on behalf of the 
assessee and the Income Tax Officer, whe- 
ther the said assessment can be re-opened 
under s. 34 of the said state of affairs, 
namely, absence of accounts or by raising 
the same question in other words." The 
High Court by ite order, dated the 25th 
April, 1927, ordered that the Income Tax 
Commissioner should state a case with 
reference to the fourth point also. When 
the case went back tothe Ineome Tax 
Commissioner the learned Commissioner 
raised a preliminary objection to his stating 
a case with reference to the fourth point. 
The preliminary objection to this reference 
taken by the Commissioner of Income Tax 
is that the question oflaw sought to be 
argued hereis one which was not argued 
before him and that it cannot now be 
raised by reason of s. 66, sub-s. 2 of the 
Income Tax Act which permits the assessee 
to apply within one month of the passing 
of the order under ss. 31 and 32 of the 
Act to the Commissioner to refer ques- 
tions of law to the High Court; and 
upon hisrefusalto state the case to apply 
to’ the High Court fomsan order directing 
the Commissioner to "refer the case. It 
is admitted that the assebses did not raise 

. 
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"before the Commissioner the queation of 
‘Jaw he seeks to argue here, vie, question 
“No. 4, within one month of the passing 
‘ef the Commissioner's order under s. 84 
of the Act. Heraised the other question 
of law arising in "the other three questions 
„but not this one and the Commissioner 
now contends that, the assessee cannot be 
heard upon this question. The facts of 
the case are that in the previous year's 
‘assessment, the asssssee was assessed at a 
igure whieh the Commissioner subsequ- 
‘ently considered to have been too low and 
she accordingly proceeded to re-assess him 
‘under s. 34 increasing the assessment in 
‘the previous year. The only questions 
-here are whether the assessee is bound 
‘to raise before the Commissioner in his 
‘application to him all questions of law 
Yelied upon by him and whether he can 
get.a reference upon a question of law 
mot raised by him before the Commissioner. 
-We are clearly of opinion that he cannot 
.do the latter. Under s. 66 (2) of the 
Income Tax Act the Oommiesioner may 
‘be required by the assessee to refer any 
-question or questions of law arising upon 
the order. It is we think beyond doubt that 
that can only mean any question of law 
-then raised before the Commissioner, not 
any question of law which the assessee 
may deem to be an arguable one there- 
after. This view is also taken by the 
Allahabad High Court in In the matter of 
-Lalla Mal Hardeo Das Cotton Spinning 
Mills at page 266 of the Reports of the 
Income Tax Oases, Vol. I, and In the 
matter of Makham Lal Ram Sarup at 
page 416, Vol. I, of the same Reports. 
If the point of law is not raised before 
the Oommissioner within the time specified 
by s. 66 (2) it cannot be raised at all 
and the Cemmissioner cannot be required 
.to state a case raising that point. This 
is not an appeal to the High Court, No 
appeal to the High Court is given by the 
Act. Questions of Law and not of fact 
may be referred to the High Oourt but 
only subject to the provisions of s. 66, 
sub-s. 2, which only allows a reference 
upon such points of law as have been 
raised before the Commissioner within one 
month of the passing of the order. 

The preliminary objection of the Com- 
missioner to a reference on question (4) 
succeeds and as the assessee does ‘not 
propose to argue.the other three ques- 
tions referred ib is not necessary for us 
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to pass any orders except to order the 
888es8ee to pay the costs of the Commis- 
sioner which we fix at Rs. 250, 

Y. N, Y. Order accordingly. 


e 
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RANGOON HIGH COURT. 
Olvin MieogLLANEOUS ÁPPEAL No. 75 op 
927 


January 3, 1928, 
Present:—Sir Guy Rutledge, Kr, 
Chief Justice, and Mr. Justice Brown. 
KWAI TONG KEE-—ArPELLANT 


versus 
LIM OHAUNG GHEE-—RssroNDENT. 

Civil Procedure Code (Act V of 1908), ss. 68; 78— 
Attachment by Courts of different grades—Realisa- 
tion of assets by Court of ‘higher grade—Right to 
rateable — distribution-—Decree-holders of Court of 
lower grade, whether bound to apply to Court of higher 
grade before realisation of assets. 

Under `s. 63 of the Civil Procedure Code, the 
assets are held by the Court of higher grade not 
only on ite own behalf but also on behalf of the 
other attaching Courts and so far as attachment and 
realisation of the property is concerned, the former 
Court exercises both its own jurisdiction and that of 
the latter Courts. Consequently, where property. has 
been attached in execution of decrees of Courts of 
different grades it is not necessary for those credi- 
tors who have obtained decrees in the Courts of the 
lower grade to make application for execution to 
the Court of the higher grade before realisation of 
the assets, to entitle them to rateable distribution. 

Clark v. Alexander (1), followed. 

Krishnashankar v. Chandrashankar (2), not fol- 
lowed. : A 

Civil miscellaneous appeal from an 
order of the Original Side in Civil Miscel- 
laneous No. 212 of 1926. 

Mr. Kyaw Din, for the Appellant. 

Mr. Ray, for the Respondent. 

JUDGMENT.—A certain sum of 
money deposited by one I, Raj with the 
Rangoon Turf Olub was attached in execu- 
tion of two decrees in the Small Cause 
Court of Rangoon. It was subsequently 
again attaehed in execution of a decree of 
this Court on the Original Side in favour of 
the appellant, Kwai Tong Kee, and the 
money has been paid into this Court. The 
question for decision is whether in the cir- 
cumstances, in view of the provisions of 
8.73 of the Code of Civil ‘Procedure, the 
appellant is entitled to draw out ‘the 
whole ofthe amount deposited or whether 
heisbound to share it rateably with the 
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bther two decrea-holders. The trial Court 
decided in favour of rateable -distribution 
and Kwai Tong Keo has appealed against 
this decision, 

Under the provisions of s. 73, ‘ where 
assets are held by a Court and more per- 
Bons than one have, before the receipt of 
such assets, made application tothe QOourt 
for the execution of decrees for the pay- 
ment of mony. passed against the same 
judgment-debtor , . . the assets 
s , Shallbe rateably distribut- 
ed among all such persons.” It is eontend- 
ed on behalf of the appellant that itis only 
persons, who have made application to the 
Court before the receipt of the assets, who 
ere entitled to rateable distribution, and 
that as the assets are held by this Court and 
the other decree-holders made no application 
to this Court before the receipt of the as- 
gets they are debarred from participating in 
the assets, 

It was held by the-trial Judge that s. 73 
must be read together with s. 63 and that if 
these two sections be read together, it is 
clear that all the attaching crediters have a 
claim. That was the view taken by the 
High Court of Caleutta in the case of Clark 
v. Alexander (1). On the other hand, in the 
case of Krishnashankar v. Chandrashankar 
(2), it was held that only those decree-hol- 
ders share in the rateable disrtribution, 
who have actually applied for execution of 
their decree to the Court holding the assets. 
The circumstances of that ease were not, 
however, similar to those of the present 
case and at that time s. 295 of the Oode, 
which corresponds, with the present s. 73, 
contained the words “ have prior to the re- 
alization applied to the Oourt by which 
such assets are held.” The words “ by 
which such assets are held " do not occur 
in s. 73. 

Weagree with the construction placed 
on 8. 73 by the learned trial Judge. 
Under s. 63, ina case such as the present, 
the Court that has to receive and realise the 
property attached and to determine all 
claims therto, is the Court of highest grade. 
It is clear that the decree-holders in the 
Small Cause Court dy attaching the pro- 
perties in this case established a claim 
thereto and under s. 63 that claim has to 
be determined by this Court as the Court 
of highest grade. If s.73 be read as mean- 
ing that, unless application was made to 
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this Court for execution, the attaching cere- 
ditor has no claim to rateable distribution, 
the provisions of s, 63 would be rendered to 
a large extent nugatory. Under s. 63, the 
assets are held bythia Oourt but they are 
held by it not only on its own behalf but 
also on behalf of the other attaching Oourts. 
In fact,so far as attachmént and realisation 
of this property is concerned, this Court 
exercises both its own jurisdiction and that 
of the Small Cause Court, Inthis view of 
the matter, it does not seem to as to be an 
undue stretching of the meaning of tha 
words ' made application to the Oourt " in 
s. 73 to hold that the Court in sucha casa 
includes not only the Court which actually 
holds the assets, but also any other Court 
by which attachment has been made and 
on account of which the assets are, there- 
fore, in part held under s. 63 by the Court 
which holds the assets. 

Weare, therefore, of opinion that it was 
not necessary for the decree-holders in the 
Small Cause Court to make application for ` 
execution in this Court before the receipt 
of such assets in order to entitle them to 
rateable distribution. They sufficiently 
complied with the requirements of the sec- 
tion by applying to the Court in which they 
obtained their decrees and by obtaining 
attachments therein. We are, therefore, of 
opinion that the case has been rightly de- 
cided and we dismiss this appeal with costs, 
Advocate's fee five gold mohurs. 

A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 
First Civin APPEAL No. 2373 or 1927. 
March 21, 1928, 

Present:—Mr. Justice Bhide. 

Rai Bahadur Lala SANSAR GHAND— 
DEFENDANT—AÀPPELLANT 
versus 

Tes PUNJAB NATIONAL BANK, Lrp 
LAHORE, rgkovGH Lala HARSUKH RAT. 
MANAGER— PLAINTIFF —PESPONDENT ; 
Civil Procedure Code (Act V of 1908, Sch. II 
para. 20—4A ward. going beyond reference, filing of. 4 


An award which determines matters not 
ie cannot be filed in the Court, A e 
1. "PS 

D pris Rai T dee Devi (1), followed. 

ursi Ram v. Basdeo (2), Mahmud Sheikh v. i 
Kankinarah Co. Ltd. (3) and Lal Behari. Lal ia 
Dial (4), distinguisbed ` 
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First appeal from an order of the Senior 
Subordinate Judge, Shekhupura, dated the 
30th August, 1927. 

Lala Mool Chand, R. B., for the Appel- 
lant, : . 

Mossre. Har Gopal and Amin Chand Mehta, 
for the Respondents, 


JUDGMYINT.—Rai Bahadur Sansar 
Chand, a retired Extra Assistant Commis- 
sioner,owed some money to the Punjab 
National Bank Limited on the basis of cer- 
tain mortgages. The Bank was about to 
gue him for recovery of the amount, when 
certain points of dispute between the par- 
ties were referred to arbitration by a deed 
of agreement, dated the 23rd of June, 1926, 

The points referred were as follows :— 

1, Whether interest on the cash credit 
account shall be charged with half-yearly 
rests or with monthly resta ? 

9, How much time if any should be 

allowed to Rai Bahadur Sansar Chand to 
` pay the dues tothe Bank ? 

3. What should be the further rate of 
interest to be charged, whether it should be 
the stipulated rate of interest orless than 
that but inno case less than 6 per cent. per 

num ? 
ae Whether Rai Bahadur Sansar Chand 
should pay Rs. 187-8-on account of the loss 
thatthe Bank has suffered by refunding 
siamp of Rs3,000 purchased for filing the 
suit against him, and also other legal ex- 
penses that the Bank has incurred and if so 
how much ? 

Dr, Gokal Chand Narang who was ap- 

ointed the sole arbitrator gave his award 
on the ]8th July, 1926. On 16th July, 1927, 
the Bank made an application under para, 
¥0. Sch. IL of the Civil Procedure Code 
for the award being filed. Rai Bahadur 
Lala Sansar Chand opposed the application 
inter alia on the ground that the award 
decided certain matters which were not 
referred to the arbitrator for decision. The 
objections were overruled and the award 
was ordered to be filed. From this deci- 
sion Rai Bahadur Lala Sansar Chand has 

ealed. 
oP Phe sole point urged in appeal is that 
the award is invalid as it determined 
several matters which were not referred to 
arbitration and cannot, therefore, be filed 
according to the provisions of para. Zl 
of Sek. II, Civil Procedure Code. There 
is I think no. doubt that the award does 
go beyond the specific points which were 
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referred t» the arbitrator by the deed 
dated the 23rd of June, 1926. The award 
declares that the amount due will be a 
charge on the property mortgaged, that it 
will be also recoverable from other property 
of Rai Bahadur Sansar Chand and that 
the award will have the force of a final 
decres, None of these matters were men« 
tioned in the deed ofagreement. It wag 
contended on bahalf of the respondent 
that the whole dispute was referred tq 
arbitration and that the other points were 
not specified because the parties were 
agreed thereon. But thiscontention doeg 
not appear to be borne out by the terms 
of the deed. The agreement having been 
reduced to writing, the matters, whieh 
were referred to arbitration must be deter- 
mined with reference to the agreement. 
The agreement confines the reference to 
four specific points and there is no am- 
biguity whatever in the terms of the 
agreement in this respect. 


If the intention of the parties was to 
refer the whole dispute to arbitration, 
this could have been easily stated in 
the agreement itself. It appears, however, 
from the tenor of the agreement that 
the parties intended to get the points 
in dispute settled and then the Bank 
was to take legal steps for recovery only 
if the amount found to be due was not 
paid by Rai Bahadur Sansar Chand, 
within the time which was to be given 
to him for the purpose. 


It is not alleged that the agreement 
dated the 25th June, 1926, was supple- 
mented by any other agreement subse- 
quently. The arbitrator himself refers only 
to ‘the agreement dated the 2srd of June, 
1926, in his award and states therein 
that he was to decide certain disputes 
mentioned in the agreement. 

It appears that Rai Bahadur Sansar 
Chand did not produce any evidence 
before the arbitrator and stated that he 
did not want any technicalities to be 
observed in the disposal of the award. 
The latter statement is vague. It may 
have been made only with reference to 
the matters referred to the arbitrator. 
In the absence of any further evidence 
I do not think it can be held to enlarge 
the scope of the arbitration. 

The next point for consideration is 
whether the award can be filed, when 
it determines matters, not referred to 
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brbitration. Dhanpat Rai v. Kahn Devi 
(1) which is cited on behalf of the ap- 
pellant appears to be in his favour. The 
Yespondents have not desired that the 
portion of the award which is within 
the scope ofthe agreement may be filed 
and the rest ignored. Their contention 
is that the whole dispute was referred 
to arbitration and that the award should 
be filed as it stands and hence this 
point need not be discussed further. 

The learned Counsel for the respondent 
has relied on Tursi Ram v. Basdeo (2) 
Mahmud Sheikh v. Messrs. Kankinarah Co., 
Ltd., (3) and Lal Behari Lal v. Ram Dial 
(4). These rulings appear to me to be 
distinguishable, 

In the first case it was found that 
during arbitration proceedings, the parties 
had, as a matter of fact consented to 
certain variations in the method of par- 
tition which were not included in the 
original reference. In the third case the 
reference was of a comprehensive character 
the whole ‘muqadamma’ having been re- 
ferred. In the second case there was a 
change in the personnel of the arbitra- 
tors, but there again parties were found 
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CALCUTTA HIGH COURT. 
Civiu Rete No. 329 or 1998, 
June 15, 1928. 
` Present :—Mr, Justica Mitter. : 
AMBIOA OHARAN NANDY-—PrAINTIFF-— 
. PgrITIONER 


VETSU S. 
KALIPADA BHATTACHARJ YA 
AND OTHE48—DEEFENDANTE—FPOBITE 
PARTIES. 
Promissory Notes (Stamp) Act (XT of 1920\—Insuffi« 
ciently stamped promote whether validated by the Act. 
Promissory Notes (Stamp) 
reference to a case where a promissory note was not 
stamped with a stamp of the value required by law in 
force at the time the promissory note was executed, 
It was intended only to validate cases where the pro- 


missory note bore sufficient stamp but the stamps were 
postage stamps. 


Rule against an order of the Court of 
the Sub-Judge, Khulna, having powers of 
& Court of Small Causes, dated the 22nd 
December, 1997. 

ARGUMENT.—Babu Nagendranath 
Dutt, for the Petitioner.—The hand-note is 
of Rs. 272. Therefore, the law required, 
that itought to beara stamp of 9 annas, 
But as the hand-note was executed be. 
tween 30th day of September, 1925, and 5th 
January, 1926, it was validated by Act XI of 


Act XI of 1926 has no 


to have consented to the change. The 1996 


difficulty in the present case is that there 
is no evidence toestablish that the parties 
did consent to a change in the terms 
of the original reference. The arbitrator 
himself does not state in the award that 
the scope of the reference was subsequently 
enlarged. As I have stated already the 
award purports to be based on the ori- 
ginal agreement dated the 23rd June, 1926, 
and nothing more. 

I accept the appeal and dimiss the appli- 
cation for filing of the award, bat in view 
of all the circumstances leave the parties to 
bear their eosts. 

R. L. ; Appeal accepted. 

(1) 23 Ind. Oas. 422; 30 P. R. 1914; 11 P. W.R. 1914; 
31 P. L. R. 1914. 

(2) 96 Ind. Oas. 531; A. I. R. 1926 All. 567; 24 A. L. 


. 105. 

(3) 81 Ind. Cas. 574; A. I. R. 1921 Cal. 635; 28 O. W. 
. 634. 

(4) 15 Ind. Oas. 321. 


Readas 2, Act XI, 1926, 

Mr. Kshitis Chandra Chakrabarti 
him Babu Panchanan Ghoshal), 
posite Party —Act XI of 1996 does not ap- 
ply to the present case. In orderto make 
it clear, let us look into the legislations re- 
lating to stamps. 

Act II of 1899 provides that all pro-notes 
should bear 1 anna stamp. 

Section 35 of the Aet.II of 1899, Provides 
that insuficient stamp in a promissory 
note cannot be validated by payment of 
penalty. 

If the Legislature intended that certain 
pro-notes with insufficient stamp should be 
validated itcould have made this section 
applicable. 

It should be borne in mind that Btamp 
Act is a fiscal legislation and Legislature 
can on no account deprive the Government 
of its revenue. Now letus look into the 
preamble of Act XI of 1926, Whereas it is 
expedient to provide forthe validation of 
certain promissory notes stamped with 
postage stamps etc. Therefore, this Act hag 
validated those promissory notes only 
stamped with postage stamps. 

[MrrrER, J.—Lgok at s. 2—words “and of 
the value require by the law in force”, ] 


(with 
for the Op- 


543. 


Mr, Chakrabartt,Value means value 
sufficient for the purpose. 

Babu Nagendranath Dutt, in reply. 

J UDG MEN T.—Aitter hearing the learn- 
‘ed Vakil for the betitioner.and the learned 
Advocate for the opposite party, I think, 
this Rule must be discharged. The ground 
taken was that the Small Cause Qourt 
below wasin error in not admitting iu 
evidencé a promissory noie payable on de- 
mand which was executed for a sum of 
Rs. 272 and executed after the Stamp Act 
of 1923, came into force by which the stamp 
of 2 annas was payable on the hand-note on 
the ground that it isnot admissible in evi- 
dence because the promissory note bore a 
stamp ofl anna. It is argued that this 
case is governed by the Validating Act XI 
of 1926. It appears, however, that the Act 
XI of 1926, has no reference to a case where 
& promissory note was not stamped with a 
stamp of the value required by law in force 
at the time the promissory note was execut- 
ed. It isnot intended to validate cases 
where the stamps were insufficient. But it 
was intended to validate cases where the 
promissory note bore sufficient stamp but 
adhesive stamp inscribed for postage. The 
preamble tothe Act shows that it became 
expedient to provide for the validation of 
certain promissory notesstamped with post- 
age stamps of the denomination of two or 
4 annas, The Actdid not intend to validate 
documents insufficiently stamped. In this 
view the Rule must be discharged. There 
will be no order as to costs. 

A, N. A, Rule discharged. 


LAHORE HIGH COURT. 
MISCELLANEOUS SgcoNp Crvin APPEAL No. 
2567 or 1927. 

March 9, 1928. 

Present :--Mr. Justice Jai Lal. 
HARBHAJAN SINGH AND OTHEES 
—PLAINTIFFS—ÀPPELLANTS 
versus 
MEWA SINGH AND OTHERS—DEFENDANTS— 
REsPONBENTS, 

» Civil Procedure Code (Act V of 1908), s. 105, 
Sch. If, paras. 8, 16—Setting aside award—Defect 
or irregularity affecting — decision—" Making the 
award," meaning .of—siward written and signed but 

not announced—Céurt's power to extend time. 
The worde ‘making thee award’ in Sch, II 
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of the Civil Proceduse Code inelude the announces 
meat of the award and the award cannot be 
deemed to have been 'made'till it is announced, and 
one way of announcing it is by filing it in Court. 
The Court is, therefore, competent to extend the 
time if the award has pot been filed in Court or 
announced to the ‘parties even ifthe arbitrator hag 
finally made up his mind how to deside the disputa 
andeven if he has recorded his views and signed 
gush record, [p. 750, col. 2,] 

Babua Lal v. Badri Lal (2) and Bhagat Ram w, 
Ganda Singh (3), referred to, 

An order setting aside an award may bea defect 
or irregularity ‘affecting the decision ofthe case 
within the meaning ofs.105, Civil Procedure Code, 
and may be set forth as a ground of objection ina 
memorandum of appeal from the decree passed'in tha 
cass. [p. 749, col. 1.] 

Miscellaneous second appeal from an 
order of the Additional District Judge, 
Gujranwala at Sialkote, dated the 25th 
June, 1927, reversing that of the Senior 
Subordinate Judge, Gujranwala, dated the 
5th March, 1926. 

Mr. Badri Das, for the Appellants. 

Mr. J. N. Bhandari, for the Respondents, 


JUDGMENT .—T wo suits were institute 
ed for possession of land. They were both 
referred to arbitration. The 10th of April, 
1923, was finally fixed as the date for the 
filing oftheaward, Onthat day the arbitra- 
tor represented to the Court that his award 
was not ready and, therefore, he asked for 
an extension of time forthe filing of the 
&ward. The Court thereupon fixed the 18th 
of April to enable the arbitrator to file the 
award. On that day the award was filed by 
the arbitrator but it was dated the 9th of 
April, 1923, i. e., aday previous to the date 
on which the extension for filing the award 
was granted by the Court. 

An objection was thereupon taken to this 
award by oneof the parties that it was 
invalid, having been made after the date 
fixed by the Court for fling it. The precise 
formin which the objection appears to 
have been taken was that the award having 
been signed on the 9th was completeon 
that date, and, therefore, the Court was not 
competent to givean extension of time for 
filing it, There were other objections to 
the award, but the trial Judge set it aside 
merely on the ground that the extension of 
time given on the 104b of April was illegal 
and, therefore, the award filed after that 
date was invalid. The Court thereupon pro- 
ceeded to decide the case on its meritsand 
finally decreed the suits. The defendants 
presented. two appeals agaist the decrees 
of the trial Court to the District Judge who 
has held that the award was not invalid on 
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the ground mentioned above and has 
remanded the case to the trial Oourt to 
decide the other objections taken ‘to the 
award. 

A preliminary objection is taken on 
behalf of the respondents that this appeal 
does not lie because the trial Court had 
not decided the suits on a preliminary point 
only but had decided them on their merits, 
and, therefore, a remand under O. XLI, r. 23 
eould not have been made. 'lhe remand 
on the face of it is not one under O. XLI, 

.r.z5,4hough probably that was the proper 
rule under which it should have been made. 
It is in the form of a remand under O. XLI, 
r.23. No doubt a Court is competent to 
make a remand under its inherent powers, 
but apparently in this case the Court did 
not purport to do so. I hold, therefore, that 
an appeal lies to this Court because the 
remand purports to be one under O. XLI, 
r, 23 and I overrule the preliminary objec- 
tion. s . 

On the merits the first contention of the 
Oounsel for the appellants was that an 
appeal did not lie to the District Judge on 
the ground that the award had wrongly 
been set aside by the firet Court. It may be 
mentioned that a petition for revision was 
filed in this Oourt against the order of the 
trial Oourt setting aside- the award but it 
was dismissed as incompetent, The learned 
District Judge has held that an appeal lay 
to him under 8.105 of the Civil Procedure 
Code which provides that no appeal shall 
lie from any order made by a Oourt in the 
exercise of its original or appellate jurisdic- 
tion ; but, where a decree is appealed from, 
any error, defect or irregularity in any 
order, affecting the decision of the case, may 
be set forth as a ground of objection 
in the memorandum of appeal. The 
learned District Judge has held that 
the order setting aside the award wasa 
defect or irregularity affecting the decision 
of the case and, therefore, the ground could 
betakenin the appeal before him from the 
decree of the trial Court. 

In this view of the learned District Judge 
Tagree, The appellant's Counsel based his 
contention on Sunddr Singh v. Nighaiya, 


(1). In that case an ex parte decree had , 


been set aside by the trial Court and finally 
the suit had been dismissed. The plaintiif 
appealed agginst the decree and raised 
among others the ground that tHe ex parte 


i 88 Ind, Qas, 920; 6 Lah, 94; A, I, R. 1925 Lah, 
160, : 
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decree had been wrongly set aside by the 
trial Court. It was held that this objec- 
tion could not be taken under s. 105 of the 
Civil Procedure Code because the setting 
aside of the ex parte decree was not an 
order affecting the decision of the case. 
Obviously there isa distinction between the 
reported case and the present case. In sett- 
ing aside the ex parte. decree the trial Court 
did not in any way enter into the merits of 
the case and the order did not, therefore, in 
any way affect the decision of thetase by the 
trial Oourt at the later stage. On the other 
hand, the proceedings relating to the setting 
aside of the ex parte decree were separate 
and independent of the adjudication of the 
dispute on its merits. Here the case is quite 
different. The award decided the dispute 
between the parties in a particular manner 
and the essential question before the 
Court is whether it is the award that should 
be taken a3 the decision between the parties 
or the decree of the trial Court which 
takes no notice of the award, The validity 
of the award, therefore, is essentially a 
question which affects the decision of the 
present case. 

Another case which was relied upon by 
the learned Counsel was a judgment of a 
Judge in Ohambers of this Court in Appeal, 
No. 1056 of 1920. That case is certainly & 
direct authority in favour of the appellant's 
contention, but with great respeet I am. 
unable to agree with the view taken by the 
learned Judge in that case. There is ng 
real discussion ofthe point involved and 
for reasons which I have already given 
am unable to follow the case, 1 hold, 
therefore, that an appeal lay to the Jearned 
District Judge. 

The next question is whether the award 
was invalid onthe ground that it was dated. 
the 9th of April whereas an extension of 
time for making it was given by the trial. 
Court on the 10th of April. A number of 
authorities were cited by Counsel for tha 
appellant in support of the contention that 
the award made under the circumstances 
was invalid. The learned District Judga 
has noticed them in detail inhis judgment 
and it is not necessary for me ta. 
examine them again. I agree with tha 
conclusion of the District Judge that. 
all those authorities are distinguishable 
from the facts ofthe present case. It id 
quite a different thing to extend the time 
when an award has actually’ been made and 
filed in Court after the time orginally g 
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In sucha casé it has been held that the 
Court has no jurisdiction to extend the 
time if the award has actually been filed in 
Court after the time originally fixed by the 
Court has expiréd. In the present case on 
the 10th of April the arbitrator had represent- 
ed tothe Court that his award was not 
ready and on that assumption the Court had 
granted an extension of time. It cannot, 
therefore, be said that on the facts as they 
were represented to the Judge his order 
éxtending the time was illegal. The learned 
Counsel forthe appellant admitted that even 
assuming that the award was actually sign- 
ed on the 9th of April by the arbitrator it 
was open to him to alter it or to write 
another award. He admitted that an award 
is not final till it has been promulgated 
éither by its being filed in Oourt or by its 
being announced tothe parties. Till this 


is done it is open to the arbitrator to change 


his views. 

What apparently happened in this case 
is this; though the arbitrator had actually 
signed the award on the 9th still apparent- 
Iy he was doubtful whether his conclusions 
were the correct ones. He was, therefore, 
fe-considering the situation. This he was 
entitled to do and, therefore, he asked for 


an extension from the Oourt. He finally 


decided that his view was the correct one 
ånd omitted to alter the date on the award 
gnd filed it in Courton the 18th, 7. e., within 
the extended time fixed by the Oourt. Iam 
ùnable to see any objection to this, Babua 
Lal v. Badri Lal (2) a judgment of & 
Division Bench of the Patna High Court, 
directly bears on the point. There it was 
held that until an award is communicated 
to the parties, there is nothing to prevent 
an arbitrator from changing his mind. He 
Cannot be said to be functus officio until 
the pronouncement is actually made, and 
even if he has signed the award, this does 
not preculde him from further considering 
the matter, In Bhagat Ram v, Ganda Singh 
(3) it was held that an award made and 
Signed before thedate fixed by the Court 
Dut filed after the date so fixed is valid, 
Applying this view to the present case, 
oven if thé extension granted by the Court 
*vas illegal the award was signed before the 
date originally fixed,$.e. lUth April, and 
Was, therefore, valid though filed after such 
date. It would be observed that the Sedond 
Échedule of the Oivil Procedure Oode 


49 Ind, Ons. 622, |e 
89 P, R. 1907; 162 Py Wi, R, 1907, 


(2) 
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speaks of time to be fixed by the Court for 
the ‘making’ of an award by the arbitrator, 
except that para, 8 provides that where the 
arbitrators or the Umpire cannot ‘complete’ 
the award within “the specified time the 
Oourt may extend the time either before or 
after the expiration of the date fixed for 
the ‘making’ of the award. ‘Then under 
para. 15 an award may be set aside, 
inter alia, if it has been made after the 
expiration of the period allowed by the 
Court. The question is what is the meaning 
of the expression ‘making the award’, 

In my opinion it includes the announce- 
ment of the award and the award cannot 
be deemed to have been ‘made’ till it is 
announced and one way of announcing it 
is by filing it in Court and, therefore, the 
Court is competent to extend the time if 
the award has not been filed in Court or 
announced to the parties even if the arbitras 
tor has finally made up his mind howto 
decide the dispute and:even if he has records 
ed his views and signed such record. I 
hold, therefore, that there is no force in 
this appeal and [ dismiss it with costs, 
This order will also cover the connected 
appeal, 


Be lu Appeal dismissed, 


ALLAHABAD HIGH COURT, 
Szoonp Oivin ArPEAL No, 763 or 1926, 
July 23, 1928, 

Present :—-Mr. Justice Dalal. 

K. B. Sheikh MASOODULZAMAN— 
PLAINTIFF—ÀFPPELLANT 
versus 
Syed RAZA HUSAIN-—DERENDANT 
— RESPONDENT, 

Agra Tenancy Act (II of 1901) s. $?—Agritul« 
tural lease—Tenant erecting lime-kilns—Landlora's 
Tight to eject—Landlord contracting out of privileges 

— (Construction of lease. 

The plaintiff gave a lease to the defendant for 
agricultural purposes. Under the lease the defend- 
ant was given power to build houses according to 
his needs (asb zarurat). It was further provided 
that the defendant was liable to ejectment for non= 
payment of rent and on thet ground only. The de- 
fondant erected twolime-kilns and a pound on thia 
land and the plaintiff brought a suit for ejectment 
under s. 57 (b) of the Agra ‘Tenancy Aot. The suit 
was dismissed on the ground that the plaintiff had 
contracted out of his rights undef s, 57 of the 


Asti 
Held, having regard to the terma of the leasq 
that the plaintit had not contracted Qui of jog 


i j d 
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privileges conferred on à landlord under the provi- 
PR ofs.57 ofthe Agra Tenancy Act. [p. 751, col. 


Second appeal from a decree of the Dis- 
trict Judge, Cawnpore, dated the 13th of 
February, 1926. 

Dr. K.N. Katju and Mr. P.N, Sapru, for 
the Appellants. 

Messrs. Iqbal Ahmad, Mushtaq Ahmad 
and S. Majid Ali, for the Respondent. 


JUDGMENT.—The plaintiff who I am 
informed is a practising Barrister in 
Banda, gave a lease to the defendant of 
80 bighas of land for agricultural pur- 
poses. Subsequently the defendant erect- 
ed two lime-kilns and a pound on this 
land, obviously inconsistent with the pur- 
pose for which the land was let. The 
plaintiff, therefore, brought a suit for 
ejectment under s. 57 (b) of the Tenancy 
Act. The trial Court decreed the suit, but 
this decree was set aside and the suit 
dismissed by the'learned Judge of the 
lower Appellate Court. On the first point 
the learned Judge has held in favour of 
the plaintiff that the lime kilos and the 
pound were inconsistent with the purpose 
for which the land was let. Presumably, 
therefore, the learned Judge would Have 
maintained the decree for ejectment of the 
trial Oourt if he had not held further that 
the plaintiff had contracted out of the pro- 
visions ofs. 57 in favour of the landlord, 

he clear question at issue is whether the 
plaintiff has so contracted out. There are 
definite conditions inthe lease, The firat 
condition is that the land may be oulti- 
vated or be let out to sub-tenants, and 
the trees growing thereon may be cut, 
Under condition No. 4 the defendant is 
given power to build houses according to 
his needs (hasb zarurat), By these words, 
it wes meant 'necessary for the purposes 
of agriculture’, According to that condi- 
tion, he is also given permission to plant 
trees. In condition No.7 there is a clause 
that the defendant shall be liable te 
ejectment for non payment of rent, and on 
that ground only. The plaintif appears 
to have been very keen to provide for the 
resovery ofrent, This liability of the de- 
fondant to pay rent has been repeated in 
Beveral conditions to make certain that 
rant would be paid regularly. There is 
this furthes condition of the defendant's 
liability to ejectment on non-payment of 
rent. Thelearned Judge of thelower Ap» 
pelloto Court hes drawn some conclusions 
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adverse to the plaintif on the supposi- 
tion that he being a practising Barrister 
must be presumed to know law. His 
ignorance of law, however, is patent from 
condition No. 7, If he Bad any knowledge 
of law, he would have known tnat condi- 


‘tion No. 7 could not, be put into force 


against a tenant, who could only be ejeot- 
ed in accordance with the provisions of 
the Tenancy Act, and not on the ground of 
non-payment of rent, even if the tenant 
made sucha contract. I am fiot aware of 
the time when the plaintiff was called to 
the Bar, but with all respect if he was 
called about the time that I was called, 
the only presumption I would draw as 


‘regards a Barrister would be his ignorance 
‘of law. I amtold thatthe plaintiffis only 


35 or 36 years of age. Possibly, therefore, 
he knows his law better, At the same 
time, as I have pointed out, he has given 
evidence of his ignorance of law, and when 
he has given such evidence, it cannot be 
presumed that he fully knew the law on 
the subject of landlord and tenant of an 
sarpin holding when he executed the 
ease, 

The question before me for decision, it 
may be repeated, is whether the plaintiff 
contracted out of his powers to eject the 
tenant unders. 57. Having regard tothe 
terms of the lease, which is an agricultural 
lease, where no permission is given to the 
defendant to build on the land as he pleas 
ed, I am satisfied that it was not the 
intention of the parties that the plaintiff 
should contract out of the privileges which 


-he enjoyed under the provisions of s. 57 of 


the Tenancy Act. I entirely agree with 
the argument of Mr. Mushtaq Ahmad, that 


the provisions ofs. 3 of the Tenancy Act 


prevented the tenant from acting to the 
detriment of his own interest and did 
not prevent the landlord from doing go, 
At the same time a Oourt must look for 
specific evidence, either direct or circumss 
tantial, to enable it to hold that a party 
had contracted out of certain privileges te 


which he was entitled under Statute Law, 


l] have read the written statement, lt ia 
nowhere alleged there that the plaintiff 
had by the lease contracted out of his 
yights under the Tenancy Act. The defenda 
ant has pointed in his written statement 
to’ condition No. 4 of the lease, I have 
already expressed my opinion that the con 
dition permitted building in accordancy 
with the necessity ofan agricultural leasg 
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and not building any house at the pleasure 
of the defendant. I hold thatthe plaintiff 
under the lease did not contract out of 
the privileges which he enjoyed under the 
provisions of s: 97 ofthe Tenanoy Act, 

The learned Jaig» of ths lower Appellate 
Court has pointed,out that lim» kilns have 
been erected and a pound put up over 
a small area. The case, therefore, is one 
where use may ba mide of tha provisions 
of s, 65 of the Tenancy Act. 

In the result I grant to the plaintiff a 
decree for the ejectment of the defendant 
with costs ofall the Courts, but direct that 
if the defendant repairs the damage by 
ramoving the lime-kilns and the pound 
within one month o£ t5-day'sdate,the decree 
shall not be executed except in respect of 


costs. 


AN A, Appeal allowed. 


MADRAS HIGH COURT. 
Oivin Apesau No. 903 or 1923, 
xd October 17, 1927, ^ 
t:—Mr. Justice Srinivasa Ayyangar 
WE and Mr. Justice Reilly. 
PATHUMA UMMA AND oTHE&S—DEFEND* 
' anTS~APPELLANTS 


versus 
ALIYAMMAKKANATH MOIDEEN 
(DEAD) AND OTBERS—PLAINTIFFS— 
RESPONDENTS. 2. 

Court Fees Act (VII of 1870), 8. 5—Decree in eject 
ment on payment of value of improvements—Appeal 
by defendant disputing right to eject and questions 
of improvements—Court-fee payable—Malabar Ten- 
ants’ Improvements Act (I of 1900), applicability of, 

ilding sites. f 
to Where d defendant who files an appeal against 4 
decree in ejectment on payment of certain amount 
‘as compensation disputes in his memorandum of 
‘appeal both the plaintiffs title to recover and the 
‘amount of compensation to be awarded, he is bound 
‘to pay Oourt-fee only asin a suit for recovery of 
‘possession and not on the value of improvements. [p, 
1&2, 

kak nene Um Court: F'ees Act, 8. à. (1), Sekharan 
Nair v. Kongot Heharan Nair (2) and In re Garapati 
Butchi Seethayammea (3), followed. 

In re Porkodi Achi (5), dissented front. 

In ve Tiruvangalath Nellyoton Paidal Nayar (8), 

istinguished.- 
ado Ayyangar, J.—In the case of an 
‘enactment for revenue purposes such as the Court 
Fees Act, it cannot be.said that itis not open to 

arties to avail themselves of any camouflage that 


the law allows or does, not forbid for escaping 


piakility for Court-fees, [P, 758, col, 1] 
|| 
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The Malabar Tenants’ Improvements Act applies 
only to agrioultural holdings and not to building 
Sites. [p. 151, col. 1.] 

Koottayi Chathukutty v. Thottathil Kunhappu (7), 
referred to. 

econd appral agdinst a decree of the 
Oourt of the Subordinate Judge of South 
Malabar at Calicut, in A. S. No. 114 of 1929, 
preferred againat thatof the Court of 
the District Munsif, Ponani, in O. S. 
No. 94 of 1919 (O. 8. No. 19 of 1920 Addi- 
tional District Munsif's Court, Tirur.) 

Mr. A. R. Sundara Ayyar, for the Ap- 
pellants. 7 

Mr. K. P. M Menon, forthe Respondent, 

JUDGMENT. 

Srinivasa Ayyangar, J.—In this 
Second appeal the defendants against whom 
& decree for ejectment has been made have 
appealed to this Court against the refusal 
ofthelower Appellate Oourt to grant to 
them the value of certain improvements 
consisting in the construction of pucca build- 
ing on the site in question, . 

À preliminary objection to the appeal 
has been taken on behalf of the respondents 
onthe ground that the proper Court-fe@ 
has not been paid in respect of tho appeal, 
The appellants have paid the same OCourt- 
fee in the second appeal as was paid in 
respect of the plaint by the plaintiff-responda 
ent, The contention has been advanced 
that though in a suit for possession the 
Oourt-fee payable on a plaint may be as 
prescribed ina particular manner by the 
Oourt Fees Act, still when the appeal is by 
the defendant and when the claim by the 
defendant on appeal has reference te the 
conpensation claimed by him but refused 
to be granted, the valuation of the appeal 
should logically be the value the defend. 
ants seek to recover from the plaintiff and 
that, therefore, the proper Court-fee should 
be paid thereon. 

In the trial Court before the District 
Munsif the decree in favour of the plaints 
if included a condition that the plaintiff 
should pay the defendants as and for ima 
provements a sum of Rs. 2,053. This cona 
dition in the decree was on appeal deleted 
by the learned Judge, _ The provision. in 
the Court Fees Act is thatin respect of a 
Memorandum of Appeal in such a case tha 
Court-fee payable is ad valorem on the 
amount or value of the subject-matter in 
dispute, The true logical position then is 
that if the subject-matter in dispute in apa 
peal has reference merely to the value of 
the improvements then the yalue thereag 
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_Should betaken to be the value for pur- 
poses of appeal and Court fee should be 
paid thereon. But it has been contended 
by the learned Vakilforthe appellant that 
the appeal ia not merely in respect of com- 
pensation but has reference also to the 
title of the plaintiff-respondent and that 
the compensation is merely claimed as a 
condition precedent to the plaintiff seeking 
to enforce their right to eject. If it is a 
mere condition precedent it follows logi- 
cally that the subject matter in dispute 
shoudd be regarded only as the right to 
possession of the plaintiff. In the Memo- 
randum of Appeal before us there are 
grounds taken as regards the title of the 
plaintiff, It cannot be regarded as a memo- 
randum merely confined to the amount of 
compensation, Hven if it wereso, ifit was 
sought to be enforced merely as a condition 
precedent to a right to possession, the sub- 
jJect-matter in dispute would still be only 
the claim for possession. Though there ‘ia 
& considerable force in the contention of 
the respondents that the subject matter in 
dispute has reference only tothe amount of 
compensation and that the question of title 
raised is a mere camouflage for escaping 
liability for Court-fees we are not prepared 
to say that especially in the case of gn en- 
actment for revenue purposes such as the 
Court Fees Act, it is not open to parties to 
avail themselves of any camouflage that the 
law allows or does not forbid. We are not 
prepared to say that it isopen to a Court in 
Buch circumstances td neglect the actua 

form of the appeal and determine the ques- 
tion of Court-fees having regard to what 
a be said to be the substance of the 
claim. 


Further, as regards this question, the de- 


Gision in Reférence under Court Fees Act, 3.4 - 


(1), isa direct authority in favour of the 
contention of the appellants. Though in 
that case the learned Judges held that even 
in & case where the only question raised is 
as to value of the improvements, the appel- 
lants should not be called upon to pay any 
tse other than that payable in a suit for 
possession of land, «till that observation 
must be regarded as made subject to the 
indication that the compensation is claimed 
as merely incidental to the decree for pos- 
pion, 

The decisifn in the ease of Sakharan 


(1 23 M, 84; 8 Ind. Deb, (N, e.) 403, 
ag 
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Nair v. Kongot Echaran Nair (2), is also a 
direct authority in favour of the appellants' 
contention, 

To the same effect is*jhe judgment of 
Krishnan, J., in In re Garapati Butchi See- 
thayamma (8). 

See also Meloth Kannan Nair v. Kodath 
Kammaran Nair (4). No doubt Mr. Kuma- 
rasawmi Sastriar, J., in the case of In re 
Porkodi Achi(5), has after an examination 
of the whole ofthe case law on, the point, 
decided that in particular cases, the Memo- 
randum of objection should be stamped on 
tbe amount which the respondent was di- 
rected to pay and which she was seeking 
to escape liability from. 

Though in the case of In re T'ruvan- 
galath Nellyoton Paidal Nayar (6), the de- 
cision was that the appeal in that case 
should be valued on the amount of im» 
provements still the learned Judges Phil- 
lips and Ramesam, JJ., held thatin a case 
where the claim for improvements is inci- 
dental to a deeree for possession the Court- 
fee payable may be asin a suit for possess 
sion, and the learned Judges even while 
referring to the said case of Sekharan Nair 
v. Kongot Echaran Nair (2), tried to dis- 
“tinguish the ease on the ground that the 
right to redeem was in issue there. Thus 
the decision of this Court in the oase of 
Sekharan Nair v. Kongot Echaran Nair (2) 
has stood as good law and had not been 
overruled or effectively dissented from 
during all these years. 


Our attention has been drawn to an 
order in an unreported case, Second 
Appeal No, 266 of 1924, where I held in 
a similar case that the stamp payable on 
‘appeal when the appeal relates to the 
value of improvements alone should be 
ad valorem and not as in the suit for 
possession. But that order was made witha 
out full argument and merely following 
the decision of Mr. Kumaraswami Sastriar, 
J, in the case already referred to and 
without advertence further to the decision 


(2) 8ind, Oas.459, 20M. L. J. 124 0 M. L T 


(8) 85 Ind. Cas, 405; 48 M. 052; 47 M. L. J, 019; A, T, 
°R: 1925 Mad, 323; 21 L. W. 15. 
(4) 22 Ind. Cas. 609; 1 L. W, 102; (1914) M. W. Ñ, 
^ 


^35) 08 Ind. Ons, 444; 45 M. 246; 14 L. W. 624; 41 M, 

L. J. Ser; (1021) MM, W. N 8545-20 M. L. T, 88; ALT 
, 1922 Mad, 211, ' s 

RD 92 Ind. Oas. 624; $1926) M, W. N, 169; 22 L, Wi 

Bal; A, i R 1926 Mad, 229, 4 


754 
in the case of Sekharan Nair v. Kongot 
Echaran Nair (2). I am satisfied that 
my order in the said case was not right. 

Having regarde to the observations al- 
ready made wé feel bound to adhere to 
the principle of that decision and hold 
in this case that the objection to the 
amount of Oourt-fee paid on appeal can- 
not be sustained. 

The preliminary objection thus being 

overruled the next question is whether the 
lower Appellate Court was wrong in its 
decision that the  defendants-appellants 
were not such tenants as were entitled 
to an order for compensation in their 
favour. 
. The finding of the lower Appellate 
Court is that the defendants were not 
even lessees but only licensees. We have 
not been satisfied that this finding is 
. wrong either in fact or in law. There is 
also the further fact that even if the de- 
.fendants should be regarded as tenants, 
they were not agricultural tenants and 
they could only be regarded as tenants of a 
building that they appear to have put up 
substantial structure in respect of which 
they are now claiming compensation. 

Having regard to these findings it is un- 
necessary to (deal with ?) the matter at any 
great length. The learned Counael for the 
respondents has also drawn my attention to 
the decision in the case of Koottayi 
Chathukutty v. Thottathil Kunhappu (7) by 
Mr. Jackson, J. It has been held in that 
case that the Malabar Tenants’ Improve- 
ments Act applies only to agricultural 
holdings and not to building sites. 

In these circumstances, we are not satis- 
fled in this respect that the judgment of 
the learned Suberdinate Judge, who was 
himself a gentleman of the West Coast, 
‘was Wrong. 

' The second appeal is, therefore, dis- 
missed with costs. 

i The lower Appellate Court in this case 
gave some time to the defendants-appel- 
lants to remove the superstructure put 
up by them. On account of this appeal 
apparently nothing has been done. The 
‘defendants will have three months from 
this date within which to remove the, 
superstructure placed by them on the land. 
“They should, therefore, within the expiry 
of three months from this date deliver 


(T) 103 Ind. Cas. 677; 26 L. W, 84; 53 M, L, J, 
mi; A. I, R.1927 Mad, 776; 39 M, L. T. 284; 50 M, 
13, 
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up to the plaintiff possession of the suit 
property which they were allowed to 
oecupy by the plaintiff in the same con- 
dition in which it was at the time when 
they were let into pessession. 


Reily, J.—In this case the defend- 
ants, who appeal, have disputed the right 
of the plaintiif to recover possession of the 
land in question; but their main conten- 
tion, and the only ene which has been 
argued before us, is that they are en- 
titled to the compensation for improve- 
ments awarded to them by the District 
Munsif but disallowed by the Suberdi- 
nate Judge. They have paid Oourt-fees, 
as did the plaintiff originally only on the 
subject-matter of the suit other than the 
compensation for improvements. A pre- 
liminary objection has been raised before 
us for the plaintiff that the appellants 
must pay Uourt-fee here also on the 
compensation for improvements which they 
claim. ° 


In 1899 this question was dealt with bya 
Bench of this Court in Reference under 
Court Fees Act, s.5 (1) acase from S. Kanara, 
There the plaintiff sued for ejectment, 
and the 2nd defendant set up a title in 
herself and also claimed Rs. 508 as com- 
pensation for improvements; a decree was 
made for the plaintiff in the trial Court, 
the claim in respeet of improvements 
being disallowed; the 2nd defendant then 
appealed to the District Oourt, again rais- 
ing both the question of title and her 
claim for compensation for improvements. 
The District Judge referred the question 
what Oourt-fee the 2nd defendant should 
be required to pay to this Court, and 
Subramania Iyyer and Boddam, JJ., on 
the ground that she need pay Oourt-fes 
only as on a suit for possession on the 
ground that the claim for compensation 
tor improvements was only incidental. 
As an obiter dictum they expressed the 
opinion that “even where the only ques- 
tion raised is as to the value of the im- 
provements, the appellant should not be 
called upon to pay any fee other than 
that payable in ae suit for possession 
of land.” Ten years later, in 1909, a 
somewhat similar question came before 
Munro and Abdur Rahim, JJ., in Sekha- 
ran Nair v. Kongot Echaran Nair (2) a 
Malabar * case. lhat wasa buib to redeem 
a kanam. It was dismissed by the Dis- 
trict Munsif; but on appeal the Suborais 
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nate Judge made a decree for redemption 
on payment of the kanam amount and 
compensation for improvements. The de- 
fendants appealed to this Court disputing 
the right. to redeem and also claiming 
more for improvements than had been 
allowed by the Subordinate Judge but 
paid Oourt-fee only on the amount of the 
kanam. It was held that for the purpose 
of Court-fee the subject-matter of the 
appeal was the right rof redemption and 
Ceurt-fee need be paid only on the 
amount of the kanam. In connection 
with that case, however, it must'be noticed 
that the method of calculating the Court- 
| fee on a suit for redemption is explicitly 
provided for in s. 7 ix of the Court Fees 
Act, But in Reference under Court Fees 
Act, 1870 (8), it had already been decided 
that in appeal in a redemption suit, 
where the question in dispute was no 
longer the right to redeem but only the 
amount to be paid for redemption Court 
fee need be paid only on the latter amount. 
In 1921 in In re Parkodi Achi (5) Kumara- 
swami Sastriar, J., sittinggalone had to 
deal with a case in which a plaintiff having 
obtained a decree as reversioner to her 
father's estate for the recovery of land 
alienated by her mother while & widow 
appealed against the amount which she 
was ordered to pay to the alienees. The 
learned Judge decided in that case that 
the plaintiff must pay for her appeal an 
ad valorem fee on the amount which she 
had been ordered to pay and for which 
she disputed her liability. Incidentally 
he expressed his disagreement with the 
deeision in Reference under Court Fees 
Act, s. 2 (1). Two years ago in a Malabar 
case In re Tiruvangalath Nellyoton Paidal 
Nayar (6) where a plaintiff who had got 
a decree for the redemption of a kanam, 
appealed against the &mount which he 
had been ordered to pay'as compensation 
for improvements. Phillips and Ramesam, 
JJ., decided ‘that he must pay ‘Oourt-fee 
on the amount of compensation which 
he disputed. The effect of these cases is 
the obiter dictum ia Reference under 
Court Fees Act, s. 5 (1) that “even where the 
only question raised is as to the value 
of the improvements, the appellant should 
mot be called upon to pay any fee other 
than that pay&ble in asuit for possession 
of land” has not been adopted in later 
gases. : 
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But the actual decision in Reference under 
Court Fees Act, s. 5 (1) that a defendant dis- 
puting on appeal both the plaintiff's title 
te recover and the ameuht of compensa- 
tion to be awarded need pay Court-fee 
only as on asuit for recovery of posses- 
sion, has never been overruled. It is not 
clear to me whether in In re Porkodi Achi 
(5) Kamarasawmi Sastri, J., intended to 
express his dissent both from the obiter 
dictum and from the actual decision in 
Reference under Court Fees Act, s,5 (1). If 
the later was his intention, his opinion was 
itself an obiter dictum. Second Appeal No. 
1266 of 1924, in which my learned brether 
himself came to a decision contrary to 
that in Reference under Court Fees Act, s, 5 
(1) he has himself dealt with in the judg- 
ment just pronounced. If I may say so 
with respect, it is not difficult to find 
arguments against the decision in Refer- 
ence under Court Fees Act, s. 5 (1). But that 
decision has stood for nearly 30 years ` 
&nd has been followed in almost innumer- 
able cases in Malabarjand in this Oourt, I 
agree that we must eontinue to follow it. I do 
not think it necessary nor, in my opinion, 
would it be proper in a fiscal matter of 
this sort to refer the question, as has 
been suggested, to a Full Bench at thia 
date. I agree that the preliminary objec- 
tion must be everruled. 

On-the question whether the defend- 
ants are entitled to any compensation in 
this case I do not think it necessary to 
decide whether a tenant-at-will not liable 
to pay rent is as Mr. Sitarama Rao con- 
tends, a tenant within the meaning of 
that word as used in the Malabar Oom- 
pensation for Tenants’ Improvements Act, 
On consideration I am inclined to agree 
with Mr. Sitarama Rao’s contention that 
the defendants were tenants-at-will of the 
hut “entrusted” to them by the plaintiff of 
whieh they appear to have been in exclusive 
possession. But of any part of the pramba 
beyond the site actually covered by the 
hut the learned Subordinate Judge has 
found that they were no more than licensees, 
Hven though there is evidence that the 
defendants put up a eadjan fence round 
part of the pramba adjoining the hut, 
it was open to the Subordinate Judge to ° 
find that, though allowed to use the en- 
closed part of the pramba, the defendants 
had no exclusive possessio of it. Hig 
finding of fact is'that*it was only the 
hut which waa “entrusted” to the defend. . 

: P 
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ants, The evidence clearly shows that the 
new house which the defendants have 
built covers a coasiderably larger area 
than the site ofthe hut. Even if they 
were tenants of the hut, which they have 
now covered with their new house; nor 
can it be reasonably suggested that in 
good faith they believed themselves to be 
tenants of that area. It has not been 
suggested before us that the part of the 
house which is on the site of the old hut 
has been constructed in such a way that 
it could stand if separated from the part 
which extends beyond the site of the hut, 
I agree, therefore, that the house is nota 
tenants improvement for which the de- 
fendants can elaim compensation. This 
result it may be remarked cannot be 
regarded as harsh towards the defendants 
as it appears that they built the house 
hurriedly in spite of the protests of the 
plaintiff, who was an old man, while his sons 
were temporarily absent. I may add that 
I do not wish on this occasion to express 
any opinion whether the Malabar Oom- 
pensation for Tenants’ Improvements Act 
applies only to agricultural holdings and 
Kudiyiruppus, as held by Jackson, J., in 
Koottayi Chattukutty v. Thottathil Kun» 
happu (7). 

1 agree that this appeal should be dia- 
missed with costs but that the defendants 
Should have three months from this date 
for removing the materials of the new 
house, 


VNY Appeal dismissed, 
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Musammat SHAHZADI BEGUM— 
DerunDaNt—APPELLANT 
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* Syed MUHAMMAD QASIM AND oTazrs 

. —PLAINTIFFS—HRESPONBPENTS. * 
Hvidence Act (I+ of 1872), ss. 68, 69— Attesting 
witness gained dver by opposite side, whether ground 
for applying s. 69—Cjvil Procedure Code (Act V of 
1908), O. XVI, r. 10 ($)—Recalcitrant witness—Issué of 
parrante-Duty of Court to order ajtachment, 
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If a Court adopts the procedure laid down in 
para. 3 of O. XVI, x. 10, Civil Procedure Code, to 
enforce the attendance of a witness and issues 2 
warrant, it is obligatory on it to make an order for the 
attachment of the propert} also. [p. 757, col. 2.] 

Before a party is entitled to rely upon s. 69 of the 
Evidence Act, he must ask the Court to exhaust all 
processes of the Court and it must be proved that 
no attesting witness subject to the process of the 
Court and capable of giving evidence can be found. 


[p. 757, col. 1,] . 
Appeal from a decision of the Subordi- 
nate Judge, Muzaffarpur, dated the 26th 


February, 1924. 


Sir Sultan Ahmad, Kr., (with him Mr. 
Sultanuddin Hussain), for the Appellant. 

Messrs. S. M. Mullick and Hasan Jan, for 
the Respondents. ; 


JUDGMENT. 

Das, J.—This appeal arises out of a- 
suit to enforce two mortgage bonds alleg- 
ed to have been executed by one Ibrahim 
Hossain represented ‘in this action by 
Musammat Sbahzadi Begum, the appellant 
in this Court. The firstof these bonds is 
alleged to have been executed on the 9th 
September, 1915. That was a bond for 
Rs. 6,000 which provided for payment of 
interest at Re. 1-4-0 per cent. per month. 
The latter of these bonds is alleged to have 
been executed on 5th April, 1917, to secure 
an advance of Rs, 1,200 with interest 
thereon at Re. 1-8-0 percent, per month. 
The learned Subordinate Judge has found 
that Rs. 5,825 was advanced on the earlier 
pond and that Rs. 1,100 was advanced on 
the later bond. He has giventhe plaintiff. 
the usual mortgage decree in respect of 
those advances with interest as claimed by 
the plaintiff. 

It is contended in this Court that the 
earlier bond has not been proved in this case 
as a mortgage bond and reliance is placed 
upon 8. 68o0fthe Evidence Act. It is not 
disputed that Rs. 5,825 was in fact advanced 
under that bond. The only question in 
respect of this bond is whether the plainte 
iff is entitled to a mortgage decree. It 
wil be noticed on a reference tothe bond 
that there are three attesting witnesses 
Saiyid Kazim Hussafn, Saiyid Muhammad 
Taqi and Mir Waris Hussain. Saiyid Kazim 
Hussain is dead and could not be ealled ag 
& witness by the plaintiff on his behalf, 
The learned Subordinate Judge hasfound, 
and I entirely agree with his decision, that 
Mir Waris Hussain is nof an attesting 
witness. There only remains Saiyid Mus 
hemmad Tagi and ik isa mattot for com. 
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Tent that lie was not called as a witness 
on behalf of the plaintiff. With reference 
to Saiyid Muhammad Taqi the learned 
Bubordinate Judge said as follows :— 
“Saiyid Muhammad Taqi attended asa 


witness on llth February, 1924, when the 


ease was opened. But he absented from 
12th. A warrant for his arrest was issued, 
but he could not be arrested as he had 
concealed himself as appears from plaintiff's 
version." 

In these circumstances the learned Sub- 
ordinate Judge thought that the case 
attracted the operation of s. 69 of the 
Evidence Act; and, as there was evidence 
before him that the attestation of one attest- 
ing witness atleast was in the handwrit- 
ing of that attesting witness, he thought he 
was justified in giving the plaintif a 
mortgage decree in respect of that bond. 

Section 68 of the Evidence Act provides 
as follows:— 

“Tf a document i5 required by law to be 
attested, it shall not be used as evidence 
until one attesting witness at least has been 
called for the purpose of proving its exe- 
eution, if there be an attesting witness 
alive, and subject to the process of the 
Court and capable of giving evidence.” 

' Section 69 engrafts an exception and pro- 


vides as follows:— i . 
“Tf no such attesting witness can be 


found, orif the document purports to have - 


been executed in the United Kingdom, it 
must be proved that the attestation of one 
attesting witness at least is in his hand- 
writing, and that tbe signature of the 
person executing the documént is in the 
handwriting of that person." 

- In order that the case may attract the 
operation ofs, 69 ofthe Evidence Act it 
must be proved that'no such attesting 
witness can be found.” Now,in this case 
the only evidence that we have is that of 
the plaintiff who says as follows:— 

“I summoned Muhammad Taqi. He ap- 
peared one day and then disappeared. I got 
a warrant issued for his arrest. I have 
learnt that the defendant has gained him 
over to his side.” 

What the plaintiff tearntfrom somebody, 
whom hedoes not name is clearly not 
admissible in evidence as against the defend- 
ant. There is nothing in his evidence to 
suggest that Muhammad Taqi could not be 
found and the serving peon has *not been 
examined in this case to prove that he did 


not find Muhammad Taqi, Order XVI, r.-10, 
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of the Civil Procedure Cade, lays down tha 
procedure to be followed by the Court 
where a witness fails to comply with a 
summons. Paragraph 2 of that rule provides 
as follows:— ° 

“ Where the Court sees reason to believe 
that such evidence or production is material, 
and that such person has, without lawful 
excuse, failed to attend or to produce the 
document in compliance with such sums 
mons or has intentionally avoided service, 
it may issue a proclamation requiring him 
to attend to give evidence or to produca 
the document ata time and place to be 
named therein and a copy of such proclgma- 
tion shall be affixed on the outer door or 
other Gbnspieuous part of the house in 
which he ordinarily resides." 

It isconceded in this case that no pro« 
elamation was issued in this case, Para« 
graph 3ofthesame rule provides for an, 
alternative procedure. It runs as follows:— 

"In lieu oforat the time of issuing such 
proclamation, orat any time afterwards, 
the Court may, in its discretion, issue s, 
warrant, either with or without bail, for the 
arrest of such person,and may make an 
order for the attachment of his property 
to such amount as it thinks fit, not exceed- 
ing the amount of the cost of attach- 
ment and of any fine which may be imposed 
Andere 12." 

ow, in: my opinion if the 
adopts the procedure laid down in fae 3 
then it is obligatory on it to make an order 
for the attachment ofthe property of the 
witness. Now, in this case it is conceded 
that no order for the attachment of the 
property of the witness was made.* It hag 
been held in this Court that before a - 
party is entitled to rely upon s. 69 of 
the Evidence Act he must ask the Court 
to exhaust all processes of the:Court. See 
Tula Singh v..Gopal Singh (1). This case 
was followed by the Calcutta High Court in 
Piyari Sundari Dasi v. Radha Krishna 
Data (2). lentirely agree with those deci- 
sions and I must hold that in this case it 
has not been established that Muhammad 
Taqi could not be found and that, there- 
fore, one attesting witness at least not 
having been called for the purpose of prov- 
ing its execution, the bond of the 9th 
September, 1915, cannot be looked upon aa^ 
a mortgage bond, The plaintiff ie, however, 


5 (D 38 Ind. Cas.604; 1 Pat. L' J4369; 2 P.L, W, 
53. 
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entitled toa money decree in respect of 
that bond for the sum of Hs. 5,825 with 
interest thereon at Re. 1-4-0 per cent. per 
month until the date of the institution of 
the suit as against? the assets of the deceas- 
éd in the hands of the defendant. 

. Inow come to the bond of the 5th April, 
1917, which is alleged to have been execut- 
ed by Ibrahim Hossain to seeure an advance 
of Rs. 1,200. It is contended before us that 
the passing of consideration has not been 
proved in tis case. The bond reeites as 
follows:— 

. “Rs. 125 principal and Rs. 17 interest 
under a hand note, dated the 18th June, 
1916, Rs. 100 principaland Rs. 18-6-0 interest 
under a hand note, dated the 23rd March, 
‘1916, and Rs. 50 principal and Rs. 2-10-0 
jnterest under a hand note, dated the 6th 
December, 1916, in all Rs. 313 being the 
principal and interest, are rightly due by me 
to Saiyid Muhammad Qasim Mahajan, and 
I am also at present badly in need of 
Rs, 887 to meet the costs of suits and the 
necessary house-hold expenses. "' 

' After reciting that it was impossible for 
the mortgagor to arrange for the money 
without executing a bond he preceeds to say 
as follows :— 

“ Therefore, I, of my own accord and free 
will, in a sound state of body and mind, 
without any compulsion or coercion on the 
part of others. have borrowed from Saiyid 
Muhammad Hussain, son of Saiyid Muham- 
mad Qasim, alive, by caste Saiyid, by 
oceupation a zemindar, resident of Mahalla 
Ohandwara, one of the quarters of Muzafar- 

ur, Chakla Nai, pargana Bisara, Thana, 
Registry Office Division Munsif's Court and 
District Muzaffarpur, Rs. 1,200 in Imperial 
coin half of which is Rs. 600 promising to 
re-pay the same after two years and a half, 
4, e, by the 30th Bhado 1326 Fasli, with 
interest at rate of 1} per cent. per mensem, 
and I have received the said bond money 
in cash in one lump frem the aforesaid 
Mahajan in this way that I have set off 
Rs. 313 against the principal and interest 
due and that I have received the balance 
amounting to Rs. 887 in cash and I have 
appropriated the same.” - 

On the terms of the mortgage - bend it 
would be impossible to say that the money 
was not in fact advanced by the plaintiff 
to the defendant; for there is a clear 
admission of the mortgagor of the receipt 
of the considetation money in the mort- 
gage bond. S cT 
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But the evidence ofthe plaintiff himself 
establishes that Rs. 887 was not advanced to 
the mortgagor at the time of the execution 
of the mortgage bend. In fact it is the case of 
the plaintiff himself that Rs. 887 was paid to 
the mortgagor after the registration of the 
bond. His evidenee is that he withdrew 
Rs. 787 from the Savings Bank and that he 
had Rs.100 with him and that he paid 
Rs. 887 to the mortgagor after the registra- 
tion of the bond. It is because of this 
circumstance that the learned Subordi- 
nate Judge refused to give him a decree 
in respect of the entire sum alleged to have 
been advaneed by him to Ibrabim Hussain. 
It was proved to his satisfaction that the 
plaintiff did in fact withdraw the sum of 
Rs. 787 from the Savings Bank and he 
eonsidered that that fact was sufficient to 
establish that Rs. 787 was in fact paid to 
Ibrahim Hussain by the plaintiff. This 
is a cireumstanee which we must take into 
consideration in deciding whether Rs. 887 
was infact advanced by the plaintiff to the 
defendant. The reeital in the mortgage 
bond is of no assistance to the plaintiff, 
foron his own evidence Rs. 887 had not 
been advanced to Ibrahim Hussain at the 
time of the execution of the mortgage bond. 
Is there then evidenee to establish that the 
plaintiff did advanee Rs. 887 to Ibrahim 
Hussain? It is eonceded that at the time 
of the actual advance the plaintiff took no 
receipt from Ibrahim Hussain. He has not 
produced his books of aecount to show that 
the money was actually advanced. The 
case rests entirely on his oral testimony 
and on the oral testimony of the witnesses 
called by him. But their evidence has 
been disbelieved by the learned Subordis 
nate Judge on a very material point, name- 
ly, as tothe advance of the entire sum of 
Rs. 887 to Ibrahim Hussain. The learned 
Subordinate Judge has held that their 
evidence cannot he accepted in regard to 
the advance of Rs. 100 at least out of 
Rs. 887 which it is alleged the plaintiff had 
with him at the date of the execution of 
the mortgage bond. This being the posi- 
tion and the mortgager being dead and 
his estate sought to bè made liable in this 
action. it is impessible to hold that the 
plaintiff has established that there was an 
advance of Rs. 887 by him to Ibrahim 
Hussain. In my opinion the decision of 
the learned Subordinate Judge on? this 
point is erroneous, < ka akan sana 
- Th regard tothe alleged advance of Rs, 313 
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Inm of opinion thatthe admisston of Ibrahim 

ussain in the mortgage bond is sufficient. 
Bir Sultan Ahmad has contended before 
us that that admission standson the same 
footing as the admission of the receipt 


of Rs. 887 onthe date of the executien of. 


the mortgage bond. I am, however, 
unable to agree with this contention. The 
plaintiff's own evidence was sufficient to 
destroy the effect of the admissien of Tbra- 
him Hussain in the mortgage bend of the 
5th April, 1917. But so far asthe sum of 
Rs. 343 is concerned, the evidence of the 
plaintiff in ne way throws any doubt on 
that advance. Ibrahim Hussain admits in 
specific terms his liability to the plaintiff to 
the extent of Rs. 313. In my opinion the 
plaintiff is entitled to &-mortgage decree 
for Rs. 313 on the foot of the mortgage bond 
ofthe 5th April, 1917, with interest as 
provided in the mortgage bond. The 
interest as specified in the mortgage bond 
will rum up toa date three months from 


this date and thereafter interest at 6 per: 


cent. per annum will run on the entire 
sum found due to the  plaintif on 
the foot of the mortgage bond of the 
5th April, 1917. The defendant will 
have three months’ time to redeem the 
mortgage bond so far as the claim on the 
bond of the 9th September, 1916, is con- 
cerned. 

As I have already said the plaintiff 
will be entitled te a decree for Rs. 5.825 
with interest atthe rate specified in that 
document up to the date of the institution 
of the suit and he will be. entitled to 
interest at 6 per cent. per annum on the 
entire sum decreed to him from the date 
of the suit up to realisation. The parties 
will be entitled to their costs in proportion 
to their success. The cross-objection will 
be dismissed with costs, 

Kulwant Sahay, J,—I agree, 
A. N/A. £ Decree modified, 
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MADRAS HIGH COURT. - 
Szoonp Orvin Avezar, No, 1134 or 1924. 
July 18, 1997. 

Present:—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Reilly. 
VASUDEVAN NAMBUDRIPAD— 
PLAINTIF¥—APPELLANT 


versus ] 
M. KANNAN NAYAR AND OTHERS— 
DzrENpANTa8 Nos. 1 To 7 AND 9 To 21 


— RESPONDENTS. e, 
Malabar Law—Adimayavana—Construction of grant 


—Permanent irredeemable tenure or mere rent 
charge. . ] 
Where an adimayavana document described itself 


as arenewal of a kanom with a specified kanom 
amount, the michavaram was considerably in- 
creased by the document and the adimayavana 
avakasam was specified and limited to specified 
paras of paddya year, and it was also stated that 
for the arrears of michavaram, if any, the kanom 
s liable : 

van thatthe terms ofthe document were wholly 
inconsistent with the existence of a permanent 
jrredeemable tenure and that the tenure was only 
in the nature of a permanent rent charge. [p. 761, eol. 
1 


i ion whether an adimayavana grant 
sd io "ihe Tand itself or is confined to a charge 
over the produce of the land has to be decided in 
each case upon a construction of the particular deed 
of grant. [p. 760, col. 1.] . : 

The description of a particular land as land in 
respect of which a party has an adimayavana right 
is quite ‘consistent with _ such adimayavana right 
being either extensive or limited. [p. 760, col. 2.] 
HESecond appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar at Palghat, in A. 8. No. 99 of 
1919, preferred against that of the Oourt 
of the Principal District Munsif, Palghat, 
in O. 8. No. 199 of 1916. 

Mr. K. P. M. Menon, for the Appellant. 

Mr. C. S. Swaminathan, for the Rbspon- 


ents, . 
: JUDGMENT. 

Srinivasa Ayyangar, J.—After 
considering the case carefully and the 
arguments advanced to us, I have come 
to the conclusion that the appeal should 
be allowed. The plaintiff is the appellant 
in this second appeal. His suit was for 
redemption of the suit land on the footing 
ofan ordinary kanom. The defence that 
was put up was that the defendants had 
a right of permanent occupancy in res- 
peet of tHe lands on the grounds that they 
had what is known in the Customary Law , 
of Malabar as adimayavana avakasam. 
In the Court of first instance the District 
Munsif dismissed tbe plaintiffs action, 
On appeal by the plaintiff the.Subordinate 
Judge also dismissed his appeal. 


760: 
The principle really to start from in 
&ll' these cases, as very justly contended 
for by the learned Vakil for the respond- 
ents, is undoubtedly that each case has 
to be decided on” the terms of the docu- 
ment in it, and that zvery little help there 
is generally to be obtained by comparing 
the document under reference with the 
documents in other cases. The other 
principle, also undisputed, is that all the 
terms of the document should be con- 
sidered before a conclusion is arrived at. 
The learned District Munsif came to the 
conclusion that the defendants have the 
adimayavana right because about the 
commencement of the document the lands 
are referred to as lands over which, or in 
respect of which the defendants have the 
adimayavana right. Undoubtedly, what- 
ever the extent of the adimayavana right 
may be, there can be no question whatever 
that the use of that expression indicates 
some kind of permanency. The cases 
decided in this Court have recognised 
two kinds of adimayavana right, the right 
in respect of the entire land itself subject 
of course to payment of certain rents to 
the jenmi, and also an adimayavana right 
limited in extent and confined to a certain 
rent charge. But both kinds ofright have 
been recognised to be perpetual and 
permanent. The only question, therefore, 
that arises in this case is whether, having 
regard to all the terms of the document 
before us, we have to accede to the con- 
tention of the learned Vakil for the re- 
spondents and hold, as both the lower 
Courts have done, that the adimayavana 
right elaimed by the defendants relates to 
the entire land or is confined, as eon- 
tended for by the learned Counsel for the 
appellants, only to the rent charge of 40 
paras of paddy. 

To begin with, there is in the document 
a reference to its being a renewal of a 
previous kanom. No doubt the mere use of 
the word “kanom” in such cireumstances 
cannot be regarded as conclusive, but 
undoubtedly it is one of the circumstances 
to be taken into consideration in coming 
to a conclusion which contention is to be 
upheld. There is further in the document 
a specification ofthe exact amount of thé 
kanom. We asked the learned Vakil for 
the respondents to explain why or how it 
was necessary to.specify the exact amount 
of the kanom ‘if according to the contention 
ef the zespendenés, kanom or no kenom, 
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the defendants were entitled to paramount ' 
occupancy rights in respect of the land, If 
weshould accept the contention of the 
learned Vakil for the respondents, it comes 
to this, that the parties were at pains to 
ingert in this document various particulars 
and matters which have no practical value 
or bearing whatsoever, On the other hand, 
if the contention of the appellant should 
be upheld, thespecification of the amount 
of the kanom would be not only useful 
but necessary because it is on the payment 
of that amount that the plaintiff would be 
entitled to redeem, The learned Vakil for 
the respondents was not able to afford us 
any explanation whatever regarding the 
reason for which the parties deemed it 
necessary to insert the particular amount 
of the kanom inthe document. No doubt 
the lands referred to in the document are 
described as lands in which the defendants 
have an adimayavana right. Ifsuch a 
description of the lands was inconsistent 
altogether with the adimayavana right 
claimed by the defendants, being less than 
a complete right in respect of the entire 
land, then, of course, there would be con- 
siderable force in the contention on belialf 
of the respondents. But itis impossible to 
accede to that view. A desuription of a 
particular land as land in respect of which 
a party has an adimayavana right is 
quite consistent with such adimayavana 
right being either extensive or limited. 
The document proceeds to fix the value of 
the adimayavana right of the defendants. 
For what purpose that was thought neces- 
sary to be done we are unable to understand 
unless it be that the right of the defend- 
ants was limited to it. We have already 
referred to this Court having recognised 
such limited adimayavana righis in res- 
pect of land. If so, this definition and 
limitation of the adimayavana right refer- 
red to in the document could only be regard- 
ed as defining the entire right possessed 
by the defendants in respect of the land. 
Great stress wassought to be laid by the 
learned Vakil for the respondents on the 
distinction between the right in respect 
of the lands itself eand auch a right in 
respect only of the rent charge. Though, 
having regard to the language employed 
insome of the cases cited during the 
discussion of the case, such a contention 
was oper to the learned VaEil for the re- 
spondents,it seems that such a consideration 
becomes practically useless when the nature 
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‘and extent of the right comes to be exactly 
defined and determined by the document 
itself. No doubt in cases where it is not so 
defined or determined the reference to the 
right must be regarded as extensive and 
comprising the entire land. Both the lower 
Courts have felt themselves bound to give 
effect to this reference at the beginning 
of the document to the right in respect of 
the land itself, and, ignoring the rest of 
the document, the lower Courts have held 
for the defendants and found that they 
haye anoccupancy right in respect of the 
entire land and that, therefore, the plaintiff 
‘has no right to redeem. They have relied 
upon two cases of this Court for the pur- 
pose of supporting the conclusion ‘arrived 
at by them. The first case referred to is 
Krishna Iyer v.Muringa Malayil Kunnath 
Gopalan Nair (1). It must fall to be 
observed to begin with that the learned 
Judges in that case ultimately based their 
decision only on -a consideration of the 
particular document before them. This is 
what they have stated: "In this case it is 
true that the amount reserved is also 
described as anubhavam, but we are none- 
theless bound to give effect to the grant 
ofthe lands as anubhavam and must hold 
the tenure to be perpetual.” For some 
reasons the learned Judges seem to have 
taken the view that the document con- 
stituted a real grant of the land and asa 
matter of construction they came to the 
conclusion in spite of the contradiction 
between the various parts of the document 
that the anubhavam right related to the 
entire land. Adopting the same process in 
this case it seems to me that there can be 
very little doubt having regard to all the 
terms of the documentthatthe adimayavana 
rightreferred to in the.document relates 
only to the 40 paras of paddy. Again in the 
.game case the previous decision of this 
Court in Vythilingam Pillai v. Kuthira 
Vattah Nair (2) was sought to be dis- 
tinguished on the express ground that that 
case turned on the construction of a kanom 
in which the word “anubhavam” was used 
in connection with the amount reserved 
for the ‘kanom’ depisee. In fact I must 
observe that this case is uncommonly 
like the latter case in Vythilingam Pillai» 
. v. Kuthira Vattah (2). The other case 
referred to and relied upon on behalf 
of the respendents is the case „of Chirala- 


1) 38 Ind, Cas. 982. 
b 38 M, 501; 18 M, L, d, 353; 1 M, Es T, 200, , 
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Thoghukat Utaya Sekhari Nambiar 

The facts of the case are not set out e» 
the very scrappy report and the judgment 
itself is very short. t there again it 
is perfectly clear that the learned Judges 
proceeded only on tbe basis of the cone 
struction of the docufnent before them 
They say that "prima facie, therefore, the 
land is granted in anubhasam." It also 
appears from the judgment in that case 
that the document itself was stated to 
be a renewed anubhavam grant. No doubt 
there is the observation by the learned 
Judges in that case that "the: fact that 
there was kanom advanced does not make 
it any-theless an anubhavam". But ag 
already observed these cases really pro- 
ceed on the construction of the parti- 
cular terms of the document before the 
Court. There is also one other clause 
in the document Ex. Ito which reference 
should be made. "And further for the 
arrears of michavaram the kanom shall 
be liable." This clause which appears 
in the document granted by the plaintiff 
to the defendants themselves, constitutes 
the michavaram payable by the defend- 
ants a charge on the kanom, Such a 
charge cannot possibly be understood or 
explained if actually the so-called kanom 
is something altogether unsubstantial and 
has no existence whatever. On the other 
hand, according to the contention of the 
plaintiff- appellant it would have consider- 
able significance because in that case aby 
arrears payable ‘by the defendants would 
be liable to be at any rate deducted 
from the amount of the kanom payable 
by the plaintiff before redemption It 
is also no doubt conceivable that such 
a charge may fall to sbe enforced in 
other ways also. On the whole it seems 
to me that on a proper construction of 
the two documents Exs. A and I in this 
case the construction contended for on 
behalf of the plaintiff-appellant should 
be upheld and that the lower Courts 
were wrong in relying exclusively on one 
portion of the document about the begin- 
ning and excluding from consideration “ho 
rest of the document. If in law it has 
been recognised and it is conceded that 
an adimayavana right may either be ex 
tensive or limited, and we find in this 
document that it is expressly limited > 


(2) § Ind, Gag, 933} eM LO 188, 
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40 paras, then it seems difficult to &ecept 
the contention that in spite of such limita- 
tion the defendants should be recognised 
as possessing thee extensive right, The 
nther parts of the document are altogether 
inconsistent with such a contention, The 
indgment and decsee of both the lower 
Courts were, therefore, wrong and the 
dismissal of the suit of the plaintiff should 
be set aside. 
` As the lower Appellate Court has dis- 
poxed of the ease and dismissed the appeal 
and the plaintiff's suit, merely on the 
construction above referred to, the decree 
nf the lower Appellate Court will be set 
aside and the case remanded for disposal 
en the other issues and for a decree for 
redemption being passed in favour of 
the plaintiff after ascertaining the amount 
having regard to the contentions of the 
parties. The respondents will pay the 
appellant the costs of this appeal through- 
out. It is conceded by Mr. Menon the 
learned Counsel for the appellant, who 
has argued the case very frankly referring 
also to all the decisions against him, 
that in any case the defendants would 
be entitled to the rent charge of 40 
paras with regard to which he admits 
at anv rate before us the right of the 
defendants to the adimayavana right to 
that extent. It is subject to this right 
that the redemption decree will be made. 
Reilly, J.—It is not disputed that 
adimayavana avakasam may be of two 
kinds, either a permanent irredeemable 
tenure ot nothing more thana permanent 
yant charge. In tbis casa we hava to 
decide Which kind of adimayavana ava- 
kasam was created or recognised by Ex. 
I. The defendants have relied before 
us, as did the Subordinate Judge and 
the learned District Munsif. mainly on 
certain wordsin Ex. I to the effect that 
the janmam right in the lands concerned 
is with the plaintiffs illam and that in 
those lands the defendants have adimaya- 
vana avakasam. I agree with my learned 
brother that those words are consistent 
with the defendants having either of the 
two kinds of adimayavana avakasam. But 
it must be noticed that there are Several 
faatures of Ex. I which are strongly in 
the plaintiff's favour. Firstly, the docu- 
ment sets ontto bea renewal of a kanom 
with a specified kinom amount ; seeondly, 
it is a renewal in whichthe michavaram 
is considerably increased; thirdly, the 
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adimauavana avakasam is specified nnd 
limited to 40 paras of paddy a year. 
Decisions have been quoted before us 
to the effect that none of those three 
characteristics by itself would be suff- 
cient to show that the avakasam is no 
more than a vermanent rent charge; 
but’ taken together, thev are strongly in 
favour of the plaintiff, and, speaking 
for myself. I may say that I find it 
very difficult to reconcile the idea .of a 
kanom with a permanent irredeemable 
tenure. And there is something more 
than that in the case. At the end of 
Ex. I it is stated that for the arrears 
of michavaram, if any, the kanom shall 
be liable. Now, whether that means that 
arrears of michavaram are to be set off 
againstthe amount of the kanom or that 
the kanom right may be brought to sale 
to recover the arrears of miehavaram, either 
interpretation appears to me wholly incon- 
sistent with the existehce of a permanent 
irredeemable tenure. 

I agree, therefore, that this appeal must 
be allowed with costs throughout and with 
the order proposed by my learned brother, 

V. N. Y. Appealtallowed. 


LAHORE HIGH COURT. 
Szoonp Orvin Arprran No. 108 or 1928, 
` April 14, 1928. 
Present :—Mr. Justice Bhide. 
MUHAMMAD DIN AND ANOTHER— 
—DaraNbANT3—ÁPeRLULANTS 
versus 
NUR AHMAD AND OTHERS— PLAINTIFFS 
AND MUHAMMAD ILAHI—DEFPFENDANT 
—RXRSPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 100— 
Punjab Courts Act (VI of 1918), s. 41—Second 
ee enu suit—Sale or mortgage—— Question 
of faci. 

The question whether a transaction isa sale or a 
mortgage is one of fact when it does not involve 
the simple question ef the proper construction of a 
document but of ’inferencesgto be drawn from the 
deed and other evidence as to the intention of the 
parties to the’ transfer and cannot be gone’ intoTin 
second appeal. TT 7P R` ei j 
£X Tikaya, Ram v. Dharam Chand (1)/dissentedWfrom, —, 
“Ahmad Khan v. Alam Khan (2) and Sunder!Das v. 
Dhanpat Rat 8), followed. e "uei 
'2Second appeal:s'from'fa| decree of the 
District Judge, Jhelum, dated the 20th 


October, 1927, ‘affirming that of the Sub- 
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ordinate Judge, Fourth Class, Pind Daden 
Khan, dated the 21st January, 1997. 

Dr. Sir Muhammad Iqbal, Kt., for the 
Appellants. 

Messrs. Mohsin Shuh and Muhammad 
Sharif. for the Respondents. 

JUDGMENT. —This was a pre-emp- 
tion suit with respeet to the mortgage of 
house which the plaintiffs alleged to be 
in reality asale. The Courts below have 
found the transaction to be a sale and 
have granted a decree. The defendants 
have filed asecond appeal. A preliminary 
objection is raised on behalf of the re- 
spondents that the finding of the Courts 
below that the transaction in question was 
a sale and not a mortgage is one of fact 
and eannot be challenged in second appeal. 
The learned Counsel for the appellants, on 
the other hand, contends that the question 
is one of law and cites Tikaya Ram v. 
Dharam Chand (1). A different view has 
been, however, taker in subsequent rulings, 
see, inter alia, Ahmad Khan v.” Alam Khan 
(2) and Sunder Das v. Dhanpat Rai (3). 
The question involved in the present case 
is not simply of the proper construction 
of a document but of inference to be 
drawn from the deed and from other evi- 
dence as to the intention of the parties 
to the transfer. It is true that the oral 
evidence has not been relied on but the 
learned District Judge has taken into 
sonsideration the past conduct of the parties 
yelating to the transaction, the market 
price of the house, etc, in arriving at his 
nonelnsion that the transaction was a sale. 
It was contended further that the learned 
District Judge should have found that 
the parties intended at the time when 
they entered into the transaction that the 
vroperty should be sold. This point has, 
however,not been overlooked by the learn- 
ed Distriet Judge who has referred in 
this connection to Bishen Singh v. Paro (4). 
The finding of thelearned District Judge 
though not explicit in this respect is, in 
my opinion, tantamount to saying that 
the parties did intend to enter into a 
transaction of sale and not of a mortgage. 
I accordingly hold thit the finding is one 


(1) 45 P. R. 1895. 
(2) 37 Ind. Oas. 297; 130 P. L. R. 1916; 115 P. W. R. 


1916. 

i 16 P, R. 1987; 104 P. L,R. 1908; »27 P. W.R. 

1907. 

ie 19P.R, 1905; 78 P. L. Rì 1905; 35 P. W. R. 
05. 
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of. fact end cannot be challenged in second 
appeal. 

I dismiss the appeal with costs. 

R. L. Appeal dismissed. 


n cd 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL Orvit Butr No. 370 
or 1926. 

February 17, 1998. 

Present :—Mr. Justice Venkatasubba Rao. 
N. MUNISAMI MUDALAR-—PrAINTIFF 
versus 
T. RAJAGOPALA MUDALIAR— 
DEFENDANT, 

Civil Procedure Code (Act V of 1908), O. VI, v. 12— 
Amendment—Action for passing-off of goods—Fraud, 
whether necessary element—Amendmert of plaint, 
to include allegation of fraud, whether permis- 
sible, 

In an action for passing-off, fraud is not a neceg- 
sary element of the right of action. That tho 
defendant's conduct is calculated to mislead is the 
foundation of the action, although fraud on the 
defendant's part helps the plaintiff in proving that 
there isthe probability of deception. 

If a charge of fraud is to be made at the trial, it is 
essential that it should be put forward clearly and 
prominently in the pleadings. 

An amendment of a plaint will not be generally 
allowed for the purpose of addinga plea of fraud, 
except where strong grounds exist. 

The plaintiff, the publisher of a Journal known as 
“Ananda Bodbhini", sued the defendant who had 
started a periodical under the name of “Ananda Guna 
Bodhini" alleging thatthe use of this name was 
calculated to deceive and to cause the defendant's 
goods to be taken for the goods ef the plaintiff. 
The plaint did not contain a specific charge of 
fraud. But it appeared from affidavit efiled in 
interlocutory stages that the plaintiff did intend to 
allege fraud. On the defect being discovered at an 
early stage of the trial of the case an application for 
amendment of the plaint was put in: 

Held, that the omission to refer to fraud in the 
plaint was due toan oversight and that in the 
interests of justice, the amendment eught to be 
allowed. t . 

Suit for declaration that defendant was 
not entitled to conduet the periodical under 
thename * Ananda Guna Bodhini" and to 
restrain him from passing-off his goods as 
plaintiff's. : i 

Mesers. S. Duraiswami Ayyar and Moham- 

. mad Ibrahim. for the Plaintiff. 

Messrs. P. Venkatramana Rao and N. K, 
Mohanarangam Pillai, for the Defendant. 

JUDGMENT.—This is an action for 
passing-off. The plaintiff publisbes a Jour- 
nal known as “ Ananda Bodhini " and he 
complains that the defendant recently 
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started a periodical under the name “Ananda 

Guna Bodhini" and thatthe use of this 
name is calculated to deceive and to cause 
the defendant's goods to be taken for the 
goods of the plaintiff. Mr.8. Duraiswami 
Ayyar for the plaintiff now asks for per- 
mission to amend his plaint by alleging 
fraud. That the imitation of the plaintiff's 
name is calculated to mislead, is distinctly 
allegedin the plaint. For the plaintiff, it 
iscontended thatthe allegation of fraud is 
already there, but that it is sought to put 
forward this case more clearly in the plead- 
ings, I donot agree that the plaint con- 
tains a charge of fraud and the question, 
therefore, is, is the plaintiff now to be given 
liberty to amend his plaint ? 

In a passing-off case, it is well-settled that 
fraud is not a necessary element of the 
right of action. The cause of action set 
forth in the plaint is thus complete; but 
proof of fraudulent intention may mate- 
rially assist a plaintiff in establishing pro- 
bability of deception. (See Kerly on Trade 
Marke, Sixth Edition, page 550). As has 
been observed by Earl Loreburn in Claudius 
Ash Sons & Co. v. Invicta Manufacturing 
Co. (1): | 

“ When once you establish the intent to 
deceive,itis only a short step to proving 
that the intent has been successful, but, 
stillitisa step even, though it be a short 
step.” 

The principle underlying this, is thus 
tersely stated in the course of the argument, 
in thesame case, when it was before the 
Court of Appeal by Oozens Hardy, M. R.: 

“Tf you find a defendant who isa knave, 
you mss presume he is not a fool.” That 
the defendant's conduct is calculated to 
mislead is thus the foundation of the action, 
although fraud on the defendant's part 
helps the plaintifin proving that there is 
this probability of deception. 


All the same, it is well-established that 
if a charge of fraud is to be made at the 
trial, it is essential that it should be put 
forward clearly and prominently on the 
pleadings. Kerly, page 548. 

The plaintiff's Counsel opened his case in 
March, 1927,and did no more than give a 
prief outline. At that time, Mr. Duraiswami 
Ayyar clearly indicated that he was go- 
ing to rely upon fraud and referred to cer- 
tain instances which, if true, he contended, 
would support that charge. After this, the 


(1) (1012) 20 Ri P, O. 408 nt b 476, 
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case was repeatedly adjourned to suit the 
convenience of the plaintif or the defend- 
and, I shall not be wrong in stating that tha 
defendant is at least equally to blame for 
this with the plaintif. When the case was 
now taken up, the plaintiff began to give 
oral evidence and it was then brought out 
clearly that he wanted to allege fraud and T. 
pointed out that this could not be done, ag 
the case of fraud was not distinctly put for- 
ward in the plaint and as there was no 
issue upon it. 

It is in these circumstances that the. pre- 
sent application came to be made. Mr. 
Venkataramana Rao for the defendant op< 
pose8it,but I do not think I can accept 
his view. Ifthe present course was sug- 
gested to the plaintiff by anything that 
happened at the trial, or, if Isuspected that 
his object is to fabricate evidence to meet 
some point now raised, I should probably 
refuse léave to amend ; but the case here ig 
far different. The infringement complain- 
ed of occurred in May, 1926, the plaint was 
presented on the 22nd of June, 1926. The 
plaintiff applied for an interim injunction 
and filed an affidavit on the same date as he 
presented the plaint, and in that affidavit. 
he makes the following statement :— 

“ Attracted by the wide circulation com- 
manded by my Journal, and actuated by 
envy and malice, the defendant has started 
on or aboutthe 15th of May, 1926, a Tamil 
Journal. d 

Can there be clearer proof of the fact 
that the plaintiff intended from the very 
outset to allege fraud ? Ido notsee why, 
I should, in these circumstances, refuse 
leave. Imaymention that the defect was 
discovered at a very early stage in the 
course of the plaintiffs examination. Iam 
satisfied that the omission to refer to fraud 
in theplaint is due to an oversight, and that 
in the interests of justice, this amendment 
ought to be allowed. 

It is quite true that an amendment will 
not be generally allowed for the purpose of 
adding a plea of fraud, except where strong 
grounds exist. This test is satisfied in the 
present caseand I allow the plaintiffs ap- 
plication. The defendant shall have liber- 
ty to file an additional written statement 
in two weeks, and the case shall be posted 
for issues in 17 days, from this date. 

Costs of this application are reserved. 

Y. N, V,* Application allowed, 
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MADRAS HIGH COURT. 

O1vin Reviston Paririon No. 1542 
cF 1927. 

November 29, 1927. 
Present:—Mr. Justice Devadoss. 
M. P. MANGALA GOUNDAR— 

i PETITIONER 
versus 
P.B. AYYATHORAI MUDALIAR 
AND ANOTRER— RESPONDENTS. 

Madras District Municipalities Act (V of 1920), 
ss. 49, 51—Rules for decision of election disputes— 
R. IP (c)-—Disqualified candidate, return of—Proceed- 
ings under s. 51, whether exclusive remedy—Election 
petition, competency of—Disqualification, whether 
ground for setting aside election under r. 11 (c)— 


Hereditary archaka of temple, whether servant of 
trustee under s. 49. 


here a person who is disqualified to stand as a 
candidate for election to the Councillorship of a 
Municipality under 6. 49 of the Madras District 
Municipalities Act is elected asa member, the only 
remedy provided by the Legislature for removing the 
Councillor is by proceeding under s.51 of the Act. 
‘Olause (3) of s. 51 exeludes every other remedy. [p. 
767, cols. 1 & 2.] 

Under 1. 11 (c) of the Rules for decisicn of elec- 
tion disputes, the disqualification of a candidate is 
not one of the grounds on which the election of a 
eue candidate can be declared void. [p. 168, cols. 


& 2, : 

- The hereditary archeka of a Hindu temple is not a 
Hervant of the trustee of the temple within the mean- 
ing of cl. (2) (vi) ofs. 49 of the Madras District Muni- 
cipalities Act, so as to disqualify the trustee from 
standing for election to the Councillorship, where the 
iuri is a sitting member of the Council. [p. 771, 
col, 2. 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Oourt to revise an order 
of the Court of the Subordinate Judge, 
Dindigul, dated the 27th October, 1927, in 
O. P. No. 8 of 1926, 

The Advocate-General (Mr, T. R. Ven- 
katarama  Sastriar) and Messrs, K. V. 
Krishnaswami Aiyarand KE. Periyaswami 
Goundar, for the Petitioner. 

Messrs. B. Sitarama Rao and S. R.. 
AMuthuswami Aiyar,for the Respondents. 


JUDGMENT.—This is an application 
Under s, 115 of the Civil Procedure Code for 
‘revising the order of the Subordinate Judge 
of Dindigul setting aside the election of 
the petitioner as Oeuncillor of the Palani 
Municipality, 

The facts are, the petitioner and the’ 
respondents contested the seat for the first 
ward in the Palani Municipality at the 
election held'on 10th September; 1926. The 
petitioner came up at the top of the pole 
and was declaredelected. The Ist resyond- 
spi fled A petition before the Subordinata 
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Judge of Dindigul objeeting to the election 
of the petitioner on the ground that he was 
disqualified at the time of the election from 
standing as a catdidate for the vacant 
Councillorship as he was at the date of 
nomination and election the employer of a 
sitting Councillor one Selva Dandapani 
Gurukkal. Several issues were raised and 
on the issue as to jurisdiction, the Subordi- 
nate Judge held that the Civil Court 
had no jurisdiction to go into the question 
ofidisqualification when once the Government 
passed an order under r. 31 upholding the 
validity of the nomination on the specified 
ground alleged in the petition iteelf and 
made a few observations on the other issues 
and dismissed the petition. The lst re- 
Bpondent applied to this Court in Ayya- 
thorat Mudaliar v. Mangala Goundar(1) for 
revising the order of the Subordinate Judge 
and a Bench consisting of Madhavan Nair 
and {Ourgenven, JJ. decided that 
“The lower Oourt erred in holding that 
the decision of the Government under r. 31, 
regarding thevalidity of the lst respondent’s 
(petitioner herein) nomination was final or 
binding upon the Courtin this case.” The 
learned Judges set aside the order of tha 
Subordinate Judge and directed him to 
dispose of the petition onthe merits. He 
has now held that Dandapandi Gurukkal 
was a servant of the petitioner and the 
petitioner was, therefore, disqualified for 
election under s. 49, cl. (vi) of the District 
Municipalities Act and his election wag 
consequently void,and set aside the election, 
of the petitioner and ordered fresh election 
to be held. ° 

The learned Advocate- General puts fors 
ward two contentions against the order of 
the Subordinate Judge. The first is that tha 
election petition was incompetent and the 
only way of unseating the petitioner was by 
a proceeding under 8.51 of the District 
Municipalities Act; and the second is that 
Selva Dandapani Gurukkal was not a 
servant of the petitioner. 

In‘order to appreciate the contentions of 
the petitioner it is necessary to refer to 8, 
few ofthe sections of the District Municia 
palitiee Act. Ohapter 1V is headed “Election 
and appointment ofthe Councillors." Section 
43 relates to the division of the Municipality 
into wards. Section 44 relates to the pres 
paration and publication of the electoral 
roll. Section 45 lays down who are qualified 

(1) 105 Ind. Oas. 364, (1927)"M. W. N. 766: 26 L, Wr 
460; A, I, R. 1927 Mad, 871; 63 M, L, J. 785, i 
ry ‘ 
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to vote. Section 46 relates to the persenal 
qualifications of voters ands. 47 to disquali- 
fications of voters. Seetions 48, 49, 50 and 51 
are headed, "Qualifications for Membership 


of Council" Section 48 lays down who 
are qualified fox eleetion. Section 49 
mentions all the disqualifications of 


candidates for election. Section 50 lays 
down the disqualifications of Councillors. 
Section 51 jndieates what steps should be 
taken for a declaration that a Councillor is 
not qualified to be a Councillor. One of the 
disqualifications of a candidate for election 
is that he is the servant or employer 
of a Councillor; s. 49 (2) (vi). Selva 
Dandapani Gurukkal is the hereditary 
archaka of the Dandayudapani Temple in 
Palani and the petitioner is a trustee of the 
temple. The duty of Dandapani Gurukkal 
is to perform the worship according to his 
turn or murai, which is once in 40 days, and 
he is remunerated by perquisites collected 
from the worshippers and he is also entitled 
to a share of the food, offerings and certain 
emoluments. The duty of the petitioner as 
trustee is to manage the affairs of the 
temple and to see that the worship is per- 
formed according to the usage of the 
temple and that the temple property is 
conservedand not wasted. The contention of 
-the learned Advocate-General is that the 
disqualification of acandidate unders. 49 
cannot furnish a ground for an election 
petition, and if he is a disqualified candidate 
his nomination paper eught to have been 
rejected by the scrutinizing officer before 
the election, and after the election has been 
held and after he has been declared elected 
the only remedy is by moving the District 
Judge under s. 51 of the Act. The contention 
of Mr. Sitarama Rao for the 1st respondent 
is that’ the election petition could be 
‘sustained on the ground of disqualification 
existing at the time ofthe election and 
jt is not necessary that an application 
should be made under s. 51,and further that 
the lst respondent being a defeated 
jandidate he is entitled to agitate the 
question whether the petitioner is or is not 
&.properly qualified person by an election 


. his election would be bad, and the respond- 
ènt would be entitled to be declared 
elected, and still further if the remedy 
wander s. 51 is the only remedy, he would 
be without a ‘remedy and the Legislature 

gould not have intetided such a result, 
The Government have framed rules for the 

' 


pet for ifhe isa disqualifieé person, 
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conduct of elections, and for the decision of 
disputes as tothe validity of an election. 
When a seat becomes vacant not less than 
20 days before the date fixed for the holding 
of the election the Chairman shall prepare 
and publish a notice in English and in the 
Vernacular of the locality stating the, 
number of persons to be elected and thé 
wards for whieh they are to be elected and 
others details. Under r.2 the nomination 
of candidates shall be made in Form I; r. 2 
(a) requires certain formalities to be gone 
through on the presentation of the nomina- 
tion paper. Under r. 3 the Ohairman fixes a 
date for the serutiny of the nomination 
papers, Under r. 4 (1) the candidates, one 
election agent,one preposer and one second- 
er of each candidate and one other person 
duly authorised in writing by each candi- 
date may attend at the time and place 
fixed for the scrutiny. Under r.4 (2) the 
Chairman shall then examine the nonfination 
papers and decide all objections which may 
be made at the time to any nomination and 
may either on such objection or on his 
own motion after such summary enquiry, 
if any, as he thinks necessary, rejectany 
nomination on any of the following grounds: 
(1) that the candidate is ineligible for 
election under s. 48 or s. 49 of the District 
Municipalities Act, (2) that’ the proposer 
or seconder is a person whose name is not 
registered on the electoral roll and (3) that 
there has been any failure on^the part 
of the candidate or his proposer or seconder 
to comply with any of the provisions of 
r. 2. Under sub-r. (3) he shall endorse 
his decision on the nomination paper, 
Under r. 5 (a) the Obairman shall prepare 
a list of persons whose nominations have 
not been rejeeted and who have not with- 
drawn their candidature in Form III and 
publish itnot later tham four days before 
the date fixed forelection. Rule 5 (b) says 
that the list shall describe the candidates 
as in their nomination papers and exhibit 
their names in alphabetical order, 

In r. 11 of the Rules for the decision of 
disputes as to the validity of fan Election 
several grounds areeset forth which on 
proof would invalidate the election. The 
clause upon which the 1st respondent relies 
is cl. (c) which says: “1f the result of the 
election has been materially affected by 
any irregularity in respect of'& nomination 
paper, or by the improper reception or — 
refusal of a vote, or by any non-complianee 
with the provisions of the Act or the ruleg 
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made thereunder, the election of the return- 
ed candidate shall be void". The question 
is whether the disqualifieation ef a candi- 
date before election is one ofthe grounds 
covered by cl (e), Before examining that 
it is necessary to see whether s.51 is a 
bar to the maintenance ofan election 
petition on the ground of one of the dis- 
qualifications mentioned in s. 49 existing 
at the time of the election. Section 51 reads 
as follows:— 

"(1) Whenever it is alleged that any person 
who has been eleeted or, appointed as a 
Oouncillor is disqualified under s. 49 or 
8. 50, and such person does not admit 
the allegation, or whenever any Councillor 
is himself in doubt whether er net he has 
become disqualified for office suchCouncillor 
or any other Councillor may, and the 
Ohairman, at the request of the Council, 
Shall iapply to the District J udge of 
the District in which the Municipality 
is situated. ; 

"(2) Thesaid Judge, after making such 
inquiry as he deems necessary, shall deter- 
mine whether or not such person is dis- 
qualified under s. 49 or s. 50, and his 
decision shall be final. 

"(3) Pending such decision the Councillor 
Shall be deemed to be qualified". 

_ This section provides what course should 
be adopted ifa person disqualified under 
8.49 is elected a Councillor. The question 
is when a special Statute like the District 
Municipalities Act lays down a certain 
course to be pursued in the case of certain 
persons, is it open to the Court to hold that 
the ordinary remedy by way of an election 
petition is open not withstanding the special 
remedy provided by the Act. Tne argument 
of Mr. Nitarama Kao is that the special 
remedy is not open to the lst respondent 
the defeated candidate and that he having 
suffered defeat is not to be deprived of the 


remedy at law by reason of anything con-’ 


tained in s. 3land that r. 11(e) of the 
Rules for the decision of disputes as to the 
validity of election applies to the present 
case. The Municipalities are the creation 
of a special Statute and the qualifica- 
tions of candidates for the Councillor- 
ship are laid down ‘in the Statute and 
the several disqualifications are set out 
seriatum in s. 49. If such disqualifica- 
tions are overlooked at the time, of the 
scrutiny the method of removing the 
Councillor is provided ins, 51, Clause (3),of 
8. ol seems to exclude any other remedy 
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for it.says distinctly "Pending such de- 
cision the Councillor shall be deemed to be 
qualified." The plain meaning of el. (3) 
would exclude any other remedy, as no 
decision of any other tribunal in any other 
proeeeding declaring the Councillor to be 
disqualified would have. any force when 
the clause says he shall be deemed to be 
qualified unless and until the decision of 
the District Court is given against him. 
To allow another remedy to pe pursued 
would result in conflicting decisions. If 
the District Judge were to hold on a refer- 
ence by the petitioner or by another Coun- 
cillor, er by the Ohairman at the request 
of the Counci that the Councillor was not 
disqualified at the time of the election, 
and if the Court which hears the election 
petition were to hold that the election was 
bad as jthe petitioner was disqualified to 
be a candidate,at the time of the election, 
there would be two conflicting decisions 
and the question would be which should 
prevail. 1t is not right to impute to the 
Legislature the enactment of a Statute 
which would give rise to conflicting decision, 

It is urged by the learned Advocate 
General that the rules are framed under 
the rulemaking power given to the Gevern- 
ment under s. 303 ofthe District Muni- 
cipalities Aet and the rules framed under 
the Act cannot override the clear provi- 
sions of the Act and when there is a conflict 
between the rules and the Act, the Act 
might prevail. In the view I take of cl, 
(c) ne such conflict exists, for I am of 
opinion that an election petition on the 
ground of disqualification of a candidate 
at the time of the election would rfot lie. 
Clause (c) says: "If the result of the election 
has been materially affected by any irre- 
gularity in respect of a nomination paper, 
or by the improper reception or refusal 
of a vote,or by any non-compliance with 
the provisions of the Act or the rules made 
thereunder, the election of the returned 
candidate shall be void." Mr. Sitarama Rao 
contends that the clause “affected by any ir- 
regularity in respect of anomination paper" 
would cover the present case. It refers 
only to the irregularity in the nomination 
paperand not to the disqualification of the 
candidate. Under the rules as I have al-, 
ready mentioned, certain formalities have 
to be gone through before the nomination 
paper could be accepted atid the candidate 
declared eligible tobeelegted, Theirregu- 
larity mentioned ¿therein is with respect 
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to names, numbers and other particulars 
which the nomination paper should contain. 
The question of disqualification isa matter 
to be decided My the scrutinizing officer, 
the Obairman. Ifthe Chairman on hearing 
the objections deglares that the nomination 
paper is accepted, the candidate whose 
nomination paper has been accepted is 
entitled to contest the election. If he 
accepts the nomination paper of a disquali- 
fied candidate any rival candidate has 
his remedy by appealing to the Govern- 
ment against the decision of the Chairman. 
After the nomination paper is accepted, 
election is held. Rule 11 of the rules relating 
to the decision of disputes as to the valid- 
ity of an election concerns itself only 
with the irregularities or illegalities that 
might be committed during the conduct 
- of the election, and no mention is made 
of anything that might have happened 
previous to it, If it was the intention of 
the framers of the rules to make the dis- 
qualification of a candidate a ground for 
declaring his election invalid, I fail to see 
“why they could not have put it as one of 
the grounds in r.1l, On reading r. 11 
it is clear that it can only refer to what 
happens during the actual election itself, 
"Therefore the phrase, “non compliance with 
the provisions of the Act” cannot refer to 
anything antecedent to the actual election 
itself, such as the disqualification of a 
candidate at the time of the election, but 
only to the conduct of the election during 
which any of the provisions of the Act or 
the rules thereunder may be violated. 
Bectien 314 which was not referred to by 
either side duringthe course ofthe argument 
‘provides sufficient remedy against a dis- 
qualified member acting as Councillor for it 
gays: “Ifa member of the Council acts as 
such when disqualified under s. 50, he shall, 
on conviction, be punished with fine not 
exceeding two hundred rupees for every 
such offence," 

The Legislature has provided sufficient 
pafeguards against violation of any of the 
provisions of £8. 49 and 50, in other 
words against & disqualified member of the 
Council acting 88 & member, With regard 
to the irrégularities under r. ll (e) many 
* things might be mentioned; the non-removal 
of a deceased candidate's name; the non- 
removal of the name of & candidate who 
has withdrawn, wrong description of a 
Gandidate whose nontination paper has 
been accepted, All there things would be 
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irregularities in respect of the nomination 
paper and the disqualification of a candidate 
cannot by any stretch of imagination, 
be called an  irregnlarity in respect of 
the nomination paper, and non compliance 
with the provisions of the Act or the rules 
made thereunder can only mean non- 
compliance by the officer whose duty it 
is to fix the date of election, receive votes 
and act as polling or returning officer. 

Granting for argument's sake that the 
disqualification of a candidate is one of' 
the grounds covered byr. ll onacdreful 
‘consideration of the scope of the District 
Municipalities Act and the provisions 
relating to the election and appointment 
of Couneillors, I have no hesitation in 
holding that the proper and only remedy, 
in acase disqualified candidate is elected, 
isby a proceeding under 8.51. I am 
not at all impressed with the argument 
that the defeated candidate would be with- 
out a remedy if such an interpretas 
tion is put upon 8. 51. The defeated 
candidate could very well request one of 
the Councillors to move the District Judge 
or- induce the Council to request the 
Ohairman to move the District Judge, and 
if neither an individual Councillor nor the 
Council asa body, would move in the matter, 
still athird remedy is open to any member 
ofthe publicagainsta disqualified Council 
lor sitting and noting as such of laying ina 
formation against him under s. 314. 

As itis unnecessary to consider at length 
the cases quoted on this point for I 
hold that the words of s. 51 negative 
any other remedy, I shall briefly refer to 
some of them. In Pasmore v. Oswaldtwistle 
Urban District Council (2) the facts were 
that the plaintiff, a paper manufacturer 
and the owner and the occupier of & 
factory required the local authority called 
the Oswald Twistle Urban District Council 
pursuant to the Public Health Act of 1875 
to cause to be made such sewers as may 
be necessary for effectually draining their 
district and in particular his premises and 
to give facilities for enabling him to carry 
into their sewers theliquids proceedings 
from his factory or manufacturing processea 
and the defendants refused to comply with 
such requirements. The plaintiff claimed 
a mandamus commanding the defendants 
to cause to be made such sewers as may 
be necessary foreffectually draining their 

(2) (1898) A, O. 387; 62 J, P, 628; 67 L, J, Q, B, dadi 
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district and to givefacilities for enabling 
the plaintiff to carry the liquids proceeding 
from his factory into the sewers under 
their control. Charles, J., before whom the 
case was tried held that the’ plaintiff was 
entitled toa writ of mandamus under the 
Actof 1875 but that the only tribunal which 
could enforce a claim under the Act of 
1875 wasthe Oounty Court. The defend- 
ants appealed against the judgment fora 
mandamus, and the Court of Appeal 
entered judgment for the defendants die- 
missing the action with costs. The plaintiff 
appealed to the House of Lords and his 
appeal was dismissed. Lord  Halsbury 
observed at page 3y4*:— 

"The principle that where a specific 
remedy is given by a Statute, it thereby 
deprives the person who insists upon a 
remedy of any other form of remedy than 
that given by the Statute, is one which is 
very familiar and -which runs through 
the law. I think Lord Tenterden ac- 
curately states that principlein the 
case of Doe v. Bridges (3) He says: 
‘Where an act creates an obligation and 
enforces the performance in a specified 
manner, we take it to be a general rule that 
performance cannot be enforced in any 
other manner’...... ..You must take your 
stand upon the Statute in question, and the 
Statute which creates the obligation is the 
Statute to which one must look to see if 
there isa specified remedy contained in it, 
There is a specified remedy contained in it, 
which is an application to the proper 
Government Department.” 


In Barraclough v. Brown (4) it was held 
that “where a Statute gives aright to recover 
expenses ina Court of Summary Jurisdic- 
tion from a person who is not otherwise 
liable, there isno right to come to the High 
Court fora declaration that the applicant 
has aright to recover the expenses in a 
Court of Summary Jurisdiction: he ean only 
take proceedings in the latter Court." 

Lord Herschell observed at page 620T:— 

"I do notthink the appellant can claim 
to recover by virtue of the Statute, and at 
the same time insi&t upon doing so by 
means other than those prescribed by the. 
Statute which alone confers the right." 


(3) (1831) 1 B, & Ad, 847 at p, 859; 9 L, J. K, Bi 


(o. 8.) 113; 109 Tm R. 1001; 35 R. R. 483. 
(4) (1897) A. O, 615; 68, J. Q. B. 072; 76 L, T. 
91 


"Page of (1888) A. oiii G 
{Page of (1897) A, Q.—| Ed, 
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Lord Watson observed at page 622*:— 

“The right and the remedy are given 
uno flatu, and the one cannot be dissociated 
from the other. By thes? words the Legis- 
lature has,in my opinion, committed to the 
summary Court exclusiye jurisdiction, not 
merely to assess the amount of expenses to 
be re-paid tothe undertaker, but to deter- 
mine byiwhom the amount is payable; and 
has, therefore, by plain implication, enacted 
that no other Courthas any authority to 
entertain or decide these matters,” 

The observation of Lord Watson applies 
with great force to the other present case, 


for s. 51 (3) clearly says: ‘'Pend- 
ing such decision the Councillor shall 
be deemed tobe qualified.” Kokku Par- 


thasarathy Naidu v. Chintalcheron Kotess 
wara Rao (5) is not a direct authority on the 
point. In that casea petition was filed object- 
ing to the election of a person as President of 
the Narasaraopet Taluk Board. Sections 55 
and 56 of the Local Boards Act correspond- 
ing to ss. 49 and 50 of the District Munici- 
palities Act were under consideration in 
that case, The Full Bench held that the 
District Judge on an election petition could 
not gointo the question whether a parti- 
cular candidate wasduly appointed asa 
member of the Board. Mr. Sitarama Rao 
urges that no objection was taken to the 
maintenance of the elestion petition itself 
and, therefore, it must be considered as an 
authority in his favour. I am unable to 
accept this argument, The question whether 
an election petition would lie or not on the 
ground of disqualification of a member was 
not putin issue in that case, The question 
was whether the District Judge was coms 
petent to go into the question of the validity 
of the appointment of a person as a 
member of the Taluk Board when his eleo- 
tion as President was questioned. As obsery= 
ed by Waller, J: "The Act no doubt, pro- 
vides that the President shall be elected from 
among the members of the Board, but that 
provision does not give the Judge jurisdic- 
tion on an election petition to consider 
whether the members have or have not been 
properly appointed. He cannot disqualify 
them save on grounds that are not appli- 
cable here." 

The English cases quoted by Mr. Sita. 
rama Rao, do not help him for under the 


(5) 78 Ind. Oas. 98; 47 M. 369; 46 M. L. J. 201; 19 
L. W, 402; (1924) M, W. N. 279; A.I, R. 1924 Mad, 
2 
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Municipal Corporation Act of 1882, 45 & 
46 Vic. c.50,8. 87 (c), the disqualification 
of a candidate is a ground for questioning 
the election. Clause (c) reads :— 

"That the person whose election is ques- 
tioned was at the dime of the election die- 
qualified.” Under the English election rules 
the returning officer is not empowered to re- 
ject à nomination paper on the ground that 
the candidate is disqualified. As there is no 
scrutiny of a nomination paper as here and 
as the nomination paper could not be 
rejected the disqualification of a candi- 
date is made a’ ground for an election 
petition under s. 87 (e). As I have already 
observed, if the framers of the rules for the 
decision of disputes as to the validity of 
elections wantedto make the disqualifica- 
tion of a candidate at the time of the 
election a ground for an election petition, 
they could have said so inso many words 
having in view the English practice. It 
could not be said that the framers of the 
Madras Rules wereunaware of the provisions 
of the English Statute, 45 & 46 Vic. c. 
50. Pritchard v. Bangor Corporation (6) 
does not help the lst respondent. There 
it was held that the returning officer had no 
jurisdiction to determine the question of 
disqualification, the proper mothod for 
deciding that question being an election 
petition as provided in the Municipal 
Corporation Act of 1882, s. 87. Harfard v. 
Lynskey (7) has no application to the 
present case, 
election could not be questioned except by 
an election petition. Here a candidate 
could $e declared disqualified by the 
Chairman and his nomination paper reject- 
ed, and if the Chairman acts against the 
provisions of the Act the remedy is by 
appeal to Government. There may be 
other remedies, but itis unnecessary to 
consider in this case whether there are, or 
there are not, retnedies against the action 
of the scrutinizing officer, for any ob- 
pervation of mine would only be obiter as 
they are not now under consideration, 


Gopala Iyengar v. Mahomed Ibrahim 
Rewther (8) and Sarvothama Rao vy, Chairs 


` (8) (1868)13A. Oui; 521,3. QB 313; 8L, Ts 
bob 3) wg 103; 52 J Q D ; 


; . 103; 52d, P. 564, f 

(7) (1899) 1 Q. B. 852; 68 L. J, Q. B. 599; 63 J, P, 263; 
80 L. T. 417; 15 T? L, R. 308, 

. (8) 90 Ind, Cas. 759;e 48 M9509; 22 L, W. 320; 49 

T. L. J. 606; (1925) M, W, N, 783 & 824; A, I, R.1925 
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man Municipal Council, Saidapet (9) hav® 
no application tothe present case, as the 
question of the maintainability of an elec-_ 
tion petition on the ground of disqualifica- 
tion was neither raised nor decided in 
those cases. Lakshminarasimha v. Rama- 
lingam Pillai (10) does not touch the present 
question. In that case a suit was brought 
fora declaration that the election of the 
9nd defendant to a. seat on the Taluk 
Board of Shermadevi was illegal and 
invalid. Devasigamony v. Sethuratna Iyer 
(L1) is strongly relied upon by Mr. Sitarama 
Rao as supporting his contention. In that 
case an ex officio member of a District 
Board, who had ceased to be such at the 
time proposed another member of the Board 
to be the Vice President of the Board. 
An objection was taken that the propceal 
was not legally made by a member of the 
Board; but it was overruled and the 
person proposed got -the largest number 
of votes. An election petition was filed 
against the successful candidate in the 


‘Court of the Subordinate Judge of Triehino- 


poly. Against the order of the Subordinate 
Judge a petition was filed in this Court 
unders. llb, Ramesam,J., in disposing 
of the case made the following observas 
tion:— 

“J, therefere, decide that the validity of 
the vote of Mr. Pethachi Ohettiar can be 
and ought to be decided in this electicn 
petition”. : 

With very great respect I am unable to 
agree with him. Diwan Bahadur Pethacbi 
Ohettiar, it was alleged, had ceased to be 
a member before he made the proposal. 
The Election Courtcan only go into the 
question of the regularity or otherwise 
of the election after the nomination had 
been accepted. The question whether the 
proposer was a member who was qualified 
to propose and the objection which was 
overruled by the Chairman or President 
could not be gone into in an election 
petition, As have already observed 
where the Statute itself gives a remedy 
for aninfraction of any of its provisions 
itis not open ‘to the Court to hold that 
another remedy not specifically provided 
for is open. In this connection I may refer 


(B) 73 Ind, Oas. 619; 47 M. 585; 17 L. W, 431; (1928) 

~ W. N. 266; 32 M, L. T. 178; 45 MeL, J. 28; A. I. R 
1923 Mad. 475. 

(10) 59 Ind, Oas, 243; 39 M. L. J. 319; 12 L. W, 208] 
(1920) M, W. N. 519; 28 M. L. T. 205, 

(11) 87 Ind, One, 363; A, L R. 1025 Mad, 1034, 
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to the observation of Lord Shaw of 
Dunfermline in a recent case Shennon 


Realties, Ltd. v. Town of St Michel (12): 
“Where alternative constructions are 
equally open, that alternative is to be 
chosen which will be consistent with the 
smooth working of the system which the 
Statute purports to be regulating; and that 
alternative is to "be rejected which will 
introduce uncertainty, friction or con- 
fusion into the working of the system”. 
In view of my decision on the first 
point it is not necessary to discuss the 
second point at length. But inasmuch as 
considerable argument has been advanced 
on both sides I will briefly netice them. 
The question is whether the hereditary 
archaka ofa Hindu templeisa servant of 
the trustee of the temple or whether the 
trustee is an employer of the hereditary 
archaka, The hereditary archaka of a 
temple isnot a person appointed by the 
trustee. He holds-his office by virtue of 
hereditary right. Hehas to perform wor- 
ship in tha temple according to the 
agamas which regulate such worship; and 
he has to perform the worship at such times 
andonsuch occasions as the usage of the 
temple enjoins. He cannot deviate from 
the usage of the temple. The trustee ofa 
temple bes the duty of looking after the 
interests of the temple and consequently the 
fight to enforce strict adherence to the 
usages of the temple, The contention of 
Mr. Sitarama Rao is that inasmuch as the 
trustee hes powerto suspend or dismiss the 
hereditary servants for proper reasons he 
must be deemed to be their employer, 
The mere fact that one person has control 
over another would not make the latter a 
servant of the former. The archaka is a 
servant not cf the trustee but of the temple, 
that is ofthe deity, whether it be god or 
goddess. The trustee ofa Hindu temple 
is nof atrusteein the English sense of 
the word inasmuch as no property vests in 
him and he is not the legal owner of the 
temporalities of the temple, He is only a 
manager with certain rights and duties 
attached to his office. He cannot deal with 
the properties of the temple as he likes, 


He ean, no doubt, for certain purposes, 


alienate the property of the temple; but 
that would notin any way make him the 
owner of any, of the properties belonging to 
the temple, The word "servant" as used 

(12) (1934) A. O, 188 af p. 192; 93 Lyd, P, O, 81; 13° 
A VT, 818, 
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in s. 49 means not a subordinate but one 
who gives his service to his master; and the 
word “employer” isused in the sense of a 
person employing any ong forhis benefit or 
on hisown account. The word “servant” 
cannot apply toa person whois under the 
authority of another, nor the word 
“employer” to a person, who is only asked to 
supervise the work of another. The trustee 
is as much a servant of the deity as the 
hereditary archaka.. The trustee cannot 
depart from the usages of the temple any 
more than the archaka, nor ean he change 
the usages of the temple in the way he 
likes, Í cannot uphold the contention that 
the archaka is a servant of the trustee 
within the meaning of cl. (vi) (2) of a. 49, 

Thecases relied upon by Mr. Sitarama 
Raoon this point do not help him. In 
Seshadri Aiyangar v. Ranga Bhattar (18) 
the observation isi— 

"The position of an archaka on the other 
hand, though he may have a hereditary 
tenure in the office, is, in our opinion, 
essentially that of a servant. The trustee 
is the representative of the temple and the 
archaka must be subject to his disciplinary 
authority.” This observation cannot be taken 
to mean thatthe learned Judges held that 
the archaka was a servant of the trustee. 
The decision of the Privy Council in Bull & 
Co. v. West African Shipping Agency d 
Lighterage Co, (14) has no application to tha 
present case, Inthatcasethe plaintiff let 
outa lighter to the defendant. Part ofthe 
agreement was that the lighter should ba 
manned by two boys. The boys left the 
lighter and it came to grief. The Privy 
Council upsetting the judgment, of the 
Appellate Court and restoring that of tha 
trial Judge held that the lighter boys 
were under the control of the defendant 
and, therefore, he was responsible for their 
negligence and the consequent loss. When 
a person lends his servant to another person, 
he places him under his control, and tha 
servantis bound to work for him and ba 
under his direction. The person who has 
this benefit of the services of a temporarily 
lentservant isin the position of a master 
and, therefore, is responsible for his acts ox 
negligence. Is is difficult to see how 
this case can help the let respondent here, 
The passage in Halsbury’s Laws of 

(13) 10 Ind. Oas, 518; 33 M, 631 at p. 633; 21 M, L. Je 
580; 10 M, L, T. 14, 

(14) 104 Ind, Oas, 113; A, I. R, 1927 P, O. 173; (1927) 
A. 0, 086; 96 L. J, P, Q. 127; 137 L. T, 498; 43 T, Ly Ri 
548; 4 D, W, N, 737; 4 Q, L,9, 298 (P, Qj 
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England, Vol. 20, p. 260, applies to only 
cases where a person employs one for his 
own benefit whether that person is actually 
paid by him or pòt. In Greville-Smith v. 
Tomlin (15) a salaried clerk was a clerk of 
the Committee which was appointed jointly 
by the Corporation of a borough and the 
Council of the Urban District. It was held 
that he could not be the Chairman of the 
Urban District Council inasmuch as he 
was a salaried officer of the Committee ap- 
pointed by the Council. An observation 
of mine in Vanamamalai Jeer Swamigal v. 
Peria Venkataramana Chariar (16) is relied 
upon by Mr. Siterama Rao. In that case 

. the question was whether the archaka of a 
temple was entitled to the possession of the 
temple. The passageis. “The possession, 
therefore, of the archakas of the temple is 
only that of servants.” Itis clear from the 
context that that passage means that the 
archakas are servants of the temple and not 
of the trustee. In Stone v. Cariwright (17) 
jt was held that a person who employs 
servants for another isnot liable for the 
tort of the servants. Lord Kenyon observed: 
"In all these cases I have ever under- 
stood that the action must either be 
brought against the hand committing the 
injury, or against the owner for whom the 
act was done: but it was never heard of that 
aservant who hires labourers for bis master 
was answerable for all their acte," 

In King v. Hoseason (18) it was held that 

‘the employer of the servant is the master 
for whose service heis retained, and not the 
bailiff of the farm, who in fact hires the 
servant, The trustee of a Hindu temple 
is only & glorified bailiff of the deity of the 
temple. I hold that the hereditary archaka 
‘of a Hindu temple is not & servant of the 
trustee of the temple within the meaning 
of cl, (wi) (2) of s. 49 of the Act. 
. In the result the ordet of the lower 
‘Court is set aside and the petitionis allowed 
with costs throughout, Vakil's fee Re. 100, 

V. N. V. Petition allowed. 


(5 (1911) 2 K. B. 9; 80 t, J. K.B. 774; 104 L. T, 
816; 15 J, P. 314; 9 L. G. R. 598, 
. (16) 68 Ind. Cas. 183; 16 L. W.931, (1922) M. W. N. 


7422; A. I. R. 1022 Mad. 183. 
(17) (1795) 101 E. R. 622; 6 T, R. 4ll& 3 R, R. 
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, (18) (1813) 14 East 605; 104 E, R, 734, 
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ALLAHABAD HIGH COURT. 
MriscELLANEOUS Oasa No. 368 or 1928. 
July 20, 1928. 

Present :—Mr. Justice Sulaiman, Acting 
Chief Justice, and Mr. Justice Weir. 
HARNANDAN LAL—Aprerioant 
versus 
SHYAM LAL AND OTSERS— OPPOSITE 
PanTIEs, 

Counsel—Duty of Counsel holding brief for another 
to inform Reader of Court—Absence of Counsel— 
Party's right to have case passed over- Allahabad High 
Court Rules, Chap. VI, rr. 5, 8. 

Ifa Counsel holdsa brief for another Coufisel, it 
is his duty to inform the Reader that he does so, so 
that the Reader may know that he will argue the 
ease. [p. 772, col. 2.] 

Under the proviso to r. 8 of Chap. VI of the 
Allahabad High Court Rules, no party is entitled to 
have & case put out of its place in the day's list 
more than once on account of the absence of his 
Advocate, Attorney or Vakil. [p. 773, col. 1,] 

Messrs. Peary Lal Banerji and Iqbal Ah- 
mad, for the Applicant, 


JUDGMENT.—This appeal was fixed 
for hearing on the 24th of April, 1928, and 
one week's previous notice was given to the 
Sounsel concerned. It was placed first on 
the day's list. Two Advocates’ names apa 
peared on the paper book andin the list, If 
it was contemplated that a brief-holder 
would argue the case, one would expect 
that the case, being a heavy one, would be 
handed over to him in advance so as to ene 
able him to prepare it thoroughly and do 
justiceto the case. In that event he would 
have been ready to appear at 10-80 A. m. 
and argue the appeal. 

henthe case wes called cn Mr. P.L, 


‘ Banerji sent a slip statingthat he was engag« 


ed in another Court. Mr. Sheo Prasad Sinha 
was called and hestated that he had na 
instructions inthe case "as he had not 
been paid his full fee.” No one appeared 
as a brief-holder. If a Councel holds a brief 
for another Counsel, it is obviously his duty 
to inform the Reader that he does go, other- 
wise the Reader cannot know that he will 
argue the case. No intimation was given 
to the Reader that eny one was holding tle 
brief of Mr. P.L, Banerji. We, however, 
passed over the case and disposed of other 
cases which were further down in the list, 


< The time came for revising the list. A fresh 


intimation was sent toall the Counsel con. 
cerned, and Mr. P. L. Banerji was duly in« 
formed. The case was called, on at 12-40, 
Several slipsof reminder weresent by tke 
Reader to Mr. Banerii and no reply wag 
yecelyed, Neither he himself came to make 
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Any request, nor did he send any Counsel on 
his behalfto do so. The Counsel for the 
respondent was present in Courtand ready 
to argue the case. In the absence of the 
Counsel we thought if best to begin with 
the judgment, and we went through the 
whole ofit. Altogether we spent 23 minu- 
tes in waiting for some one to appear for the 
appellant. Noone appeared. We accord- 
ingly felt compelled to dismiss the appeal 
for default of appearance. 

After the appeal had been dismissed, Mr. 
Sen came into make some motion, but we 
said if he wanted to have the case restored 
he shouldapply inthe regular way. That 
of course did not imply any promise that 
we would restore the case, 

Mr. Sinha, who appeared along with Mr. 
Banerji has, according to his statement, not 
been paid his full fee. It is, therefore, very 
doubtful whether the applicant has any 
right at all to have the case restored in 
view of the provisions of Chap. V, r. 5 
ofthe High Court Rules. Leaving aside 
that technical objection, we are of opinion 
that it is nota fit case in which the order of 
dismissal should beset aside. There is a 
provise to r. 8 of Obap. VI, that no 
party shall be entitled to have a case put 
out of its place in the day's list more than 
once on aceount of the absence of his Advo- 
eate, Attorney or Vakil. The case was pas- 
Bed over once and the appellant hadno right 
to have it passed over a second time. If a 
litigant chooses to engage only one Counsel 
. ina first appeal, who has plenty of other 
work to look after, and does not choose to 
pay his colleague, whom also hehad engaged 

at first, he takes the risk. Ifthe case can no 
longer be passed over and his sole Counsel 
is not in a position to come, the litigant has 
himself to thank for if the appeal is dismis- 
sed for default. Similarlyif a brief holder 
is engaged to appear ina case, he ought to 
take care to Beo that the case does not go 
-out for default, and he ought to give in- 
timation to the Reader so that he may be 

called. 

' The period ef 23 minutes was in our opi- 
nion more than sufficient for making a 
search for Mr. Sen in the High Oourt, when 
it is admitted that he had not gone out. In 
the face of the several reminders there is 
no Ruffcient excuse why noone appeared. 

In view of these circumstances we are not 
prepared to restore the case. The appliea- 
tion is dismissed, 


Ay Ne Ay Application dismissed, 


i BIBARI ALAY, RAM GHAND, 
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LAHORE HIGH COURT. 


MisGELLANEOUS First Oivi; ÁPPEAL 
No. 1659 or 1927. 
February 21,*)928. 

Present :—Mr. Justice Addison. 
BIHARI LAL-Dszc2z22-HorpER— 
APPELLANT 


versus 
RAM OHAND raeoven BUDH SINGH 
AND OTHERS— RESPONDENTS, 

Civil Procedure Code (Act V3of 1908), O. XXI, 
vr. 84, 90— Failure to deposit 25 per cent. of sale price 
—Validity of sale—Executing Court's power to set 
aeide sale after confirmation. 

Failure to deposit 25 per cent. of the purchase- 
money immediately as required by O. XXI, r. 84, 
Oivil Procedure Code, is no more than a mere 
irregularity within the meaning ofr. 90 which renders 
the sale voldable only if substantial injury has 
resulted by reason of such irregularity. [p. 774, col. 
2. 
Van Executing Oourt has no jurisdiction to set 
aside a sale which has once been confirmed. [p. 775, 


col, 1.] 
Radha Kishan v. Hari Singh (1), followed, 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Amrit- 
sar, dated the 4th June, 1927. 

Mr. Dev Raj Sawhney, for the Appellant. 

Lala Moti Sagar, R.B., and Mr. O, L, 
Gulati, for the Respondents. 


JUDGMENT.—Nathu Mal obtained 
a mortgaged decree against Jai Chand 
as principal and Hakim Singh and Nihal 
Singh as sureties. One of the two mort- 
gaged houses was sold. Before the second 
was sold a compromise was entered into, 
relating to the mode of execution. Ul- 
timately the sureties paid the remaining 
amount due by the principal and pur- 
chased the decree from the decree-holder, 
a proper deed of assignment being written. 
The Court sanctioned the substitution of 
the names of the sureties, Hakim Singh 
and Nihal Singh, in place of the original 
decree-holders, 


Messrs. Wilkinson & Oo. had a decree 
against the same Jai Chand and certain 
others in execution of whieh they attached 
the second house which had not yet 
been sold in execution of the mortgage 
decree. Nathu Malput in objections that 
-it was Subject to his mortgage decree, 
while Messrs. Wilkinson & Oo. put in 
objections that this was not the case. 
In the course of the hearing of these 
objections the sureties whọ had become 
the assignees of Nathu -Mal's decree were 


substituted in place of Nathu Mal lt 


qid 
was held on the 27th October, 1926, that 
the decree had been lawfully assigned 
to the sureties, that they could take 
advantage of the mortgage decree in favour 
of Nathu Mal and that the house in 
question shoùld þe sold in execution of 
the decree of Nathu Mal held by the 
sureties, i.e that decree was to be satisfied 


first and the balance was to go to Messrs. 
Wilkinson & Oo. 


The sureties took steps to have the 
mortgaged house sold but an adjourn- 
ment was obtained with a view to com- 
promise. Thereupon Bihari Lal. who had 
purchased the decree of Messrs, Wilkinson 
& Co. applied on the 2nd of February, 
1927, for the sale of the house which 
had been attached in his decree as the 
sureties were trying to defeat his claim 
by delay. Accordingly the sale of this 
house was fixed for the 9th and 10th 
March, 1927, in execution of the decree 
of Bihari Lal while the 19th and 20th 
April, 1927, had already been fixed for 
the sale of the same house in the mortgage 
decree held by the sureties. The sale 
actually took place on the first of those 
dates in execution of thedecree of Bihari 
Lal. On thelO0th March, 1927, when the 
sale was going on, one of the syreties 
Nihal Singh applied to the effect that 
the house should be sold in their decree 
and that if that was not possible the 
proceeds should be paid in the first 
instance to the sureties who were the 
assigness of the mortgage decree. The 
Court, ordered, in the presence of the 
parties, on this application that Nihal 
Singh the surety could bid in execution 
of the decreeof Bihari Lal but he should 
not deposit any portion of the sale price 
if it did not exceed Rs. 45,000 to which 


the sureties were entitled under their. 


decree. Any sum, however, in excess 
of that amount should be deposited by 
him. The house was knocked down to 
the surety Nihal Singh for Rs. 23,000 
on the 10th March in the presence of 
the parties. No objections were taken 
within 30 daysof the sale and the Court 
on the llth April, 1927, after the period 
. of limitation for objections had expired, 
confirmed the sale in favour of, Nihal 
Singh. 


On the same date, viz, the llth April, 
_ 1927, Bihari Lad put in an application 
under Q, XX], r 94. Civ? Procedure Code, 
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to the effect that-as the house was not 
sold in execution of the sureties’ decree, 
O. XXI, r. 71 did not apply and that Nihal 
Singh should have been ordered to deposit 
the sale price and that, if he did not 
do so, the sale should be re-opened and 
the property forthwith re-sold. This ap- 
plication did not claim that Bihari Lal 
was the person entitled to get the sale 
proceeds in contravention of ihe previous 
order on the subject, but his Pleader ver- 
bally said that that was the real intention. 
The Executing Court went into the matter 
and has held for the second time that 
the sureties’ claim had priority and that 
there was no necessity for the sureties 
to pay the amount in Court, Against 
this decision this appeal has been pre- 
ferred. 


I am of opinion that no appeal lies. 
As stated by Mulla at page 693 of his 
Civil Procedure Code, 8th Edition, it has 
been held bythe High Courts of Calcutta 
and Madras that failure to deposit 25 per 
cent. immediately as required by O. XXI, 
r. 84 is no more than a mere irregularity 
within the meaning of r. 80 which renders 
the sale voidable only if substantial in- 
jury has resulted -by reason of such ir- 
regularity. This view is also held by. 
the High Court of Allahabad; and that 
is undoubtedly the law. The appellant 
was present when permission was given 
to the surety to bid and to deposit only 
so much of the bid, if he was the lest 
bidder, as was in excess of Rs. 45,000. 
He put in no objection regarding the 
sale and the mode in which it was con- 
ducted within the 30 days allowed to 
him by law. As the failure to deposit 
95 per cent. or the remaining portion, of 
the auction money isa mere irregularity’ 
it was necessary for Bihari Lal witbin 
30 days to put in objections under O. 
XXI, r. 90; but he did not do so and the 
Court properly confirmed the sale after 
limitation had expired. It follows tbat. 
the matter cannot be re-opened and that 
the sale was properly confirmed. Any 
objection which Bihari Lal could take 
to the mode of conducting the sale was 
barred by limitation. 


It is not necessary to do more than 
point owt thattheappellan? is only trying 
to set aside two former orders passed 
om the 97th October, 1926, and on the 
10th March, 1927, long after these orders 
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had become final It was also held in 
Radha Kishan v. Hari Singh (1) that an 
Executing Court has no jurisdiction to 
Bet aside a sale which has once been 
confirmed, It follows that the subsequent 
proceedings after the confirmation of the 
sale were mere surplusage and outside 
the law. The sale was duly confirmed 
in favour of the auction-purchaser, no 
objection having been taken to it within 
the period allowed by limitation and there 
the matter ended. 

There is no forcein this appeal which 
I distniss with costa. 


R. L. Appeal dismissed, 
(1) 100 Ind. Cas. 800;7A. T R. 1927 Lah, 337, 





MADRAS HIGH COURT. . 
Bzcox» Civit, APetAL No. 926 or 1924. 
August 3, 1927. 
Present;—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Reilly. 
VEDAGIRI SESHACHARLU—PLAINTIFF 
— APPELLANT 


TETSUS ` 
OVVET1 VENKATA SUBBA ROW 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VI, r. 1?— 
Amendment of plaint in second appeal—Prayer to 
include new cause of action barred by limitation, 
whether can be allowed. 

A plaintiff cannot in second appeal in the High 
Oourt for the first time be allowed to amend his 
plaint so as to includea prayer really based on an 
entirely new cause of action which on that date had 
become barred by limitation, 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Nellore,in A. S. No. 101 of 1923,(A. S. 
No.721 of 1922 District Court, Nellore), 
preferred against that of the Court ofthe 
Principal District Munsif, Kavali, in O. 8. 
No. 585 of 1926. 

Mr. T. V. Ramanatha Iyer, for the Ap- 
pellant. 

: Mr, B. Somayya, for the Respondents. 
. JUDGMENT. 

Srinivasa Ayyangar, J.—Theonly 
point argued for the appellant in this 
second appeal is that the plaintiff's applica- 
tion for amendment of the plaint both to 
the Oourt of first instance and to the lower 
Appellate Court should have been allowed 
and not rejected as it has been. The 
plaintiff-appellent originally instituted the 
suit from whieh the second appgal arises 
really claiming certain inam lands as inam 

‘appertaining to the office held by him i» 
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the suit temple as archaka and cleiming 
what he referred to a8 the mesne profite of 
the property. Itis clear from the record 
that even at a very early etago in the litiga» 
tion he amended the plains so as to include 
three alternative prayers. “But there waa 
no prayer by him ie. theplaint that, in the 
event of the Court holding he had no right 
to the property or to the income thereof, 
he was at any rate entitled to be paid by 
the defendant reasonable wages for hig 
having rendered archaka service in the 
suit temple. The first time that he made 
such application for amendment was when 
the learned Subordinate Judge on the 
first ocaasion it came up before him on 
appeal was about to deliver judgment, and 
the application for amendment was reject- 
ed by the learned Subordinate J udge 
mainly on the ground that it was an entire- 
ly anew cause of action which at that time 
was barred by limitation and that it would 
be inequitable to allow the plaintiff at that 
stage.toamend the plaint and include a 
prayer really based on an entirely new 
cause ofaction. Against the judgment of 
the learned Subordinate Judge there wag 
a second appeal preferred by this very 
plaintiff and one of the grounds in that 
second appeal was that the lower Appel- 
late Court should have allowed the amend- 
ment applied for. That ground, however, 
was not pressed before this Court; 
apparently, the gentlemen who represented 
the appellant being satisfied with the 
decision obtained from this Court with 
regard to the admissibility of the document 
did not regard it necessary to press the 
ground relating to the amendment ofthe 
plaint. It seems also clear thas after 
remand the application for amendment was 
treated in the Oourt of first instance as 
having been rejected by the Appellate Court 
but it was once again made before the 
Subordinate Judge. The learned - Vakil 
for the appellant has not argued the other 
questions and has confined himself to this 
applieation for amendment and argued that 
having regard to the great hardship to 
his client the PEE should be allowed 
in second appeal. 
"UE. attention has been calledto the cases 
«reported? as Charan Das v. Amir Khan 
(1)and also Mohummud Zahoor Alt Khan 


d. Cas. 606; 48 O. 110; 39 M. L. J. 195; 28 
MOLT as; 2 U. P. L. R. (P. O.) 124; 18 A. L. J. 1095; 
33 Bom. L. B. 1370; 47 I. A. 253713 JL, W. 49; 25 0, Wi 
N. 289; 3 P. W. R. 1921 (P. C). 
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v. Thakoovranee Rutta Koen (2). In both 
the cases it is perfectly clear that the 
amendment that was allowed related to 
the nature ofthe relief asked for on what 
was not merely substantially but also in 
form the same cause of action, In the 
previous case a mere declaration with re- 
gard to the right 6f pre-emption was asked 
for and no consequential relief was prayed 
for. In the latter the relief by way of amend- 
mentthat was allowed was a relief on the 
very bond “on which the suit was based. 
In these circumstances, it is impossible 
to regard either of the said judgments as 
an authority for the position that in second 
appeal the plaintiff may be allowed to 
amend the plaintso as to plead on an 
entirely different cause of action. Even 
assuming that it could be done, there are 
obviously practical difficulties in this 
case. It will virtually come to allowing 
the plaintiff to file an entirely new plaint 
and begin all over again because itis clear 
that to a plaint so modified the defendant 
should have an opportunity of pleading 
and itis a case in which evidence would 
also be required to be adduced on both 
sides, Furtherit is one thing to say that 
the cause of action on which or with respect 
to which relief is prayed for has been al-. 
ready set out in the suit and ask for amend- 
ment on that basis and another thing to 
say that he has misconceived the cause of 
action itself and he should now be permit- 
ted to base the suit on an entirely different 
eause of action. Having regard to the 
great injustice that would be done to the 
defendant, should the Oourt now accede to 
the request of the appellant and allow the 
amendment to be effected, we have no 
hesitation in saying that the application 
should not be complied with. There can 
beno doubt whatever that the cause of 
action for reasonable wages for services 
performed and not intended to be 
gratuitously performed is entirely different 
' to a cause of action based on certain title 
to property or income thereof. An appeal 
was made by the learned Vakil for the 
appellant on the ground that his client had 
a just claim and that if this amendment 
was not allowed, bis claim would ke barred 


by limitation. That may indeed be regard- 


eed as a ground really for rejecting the 
application because if, aceording to his 
contention, we should allow the amendment 


(2) 11 M. I. A. 468; 6 W. R.P. 0.9; 2 Suth, P. 0.7 
107; 2 Sar. P. O. J. 320 20 E'R, 177, 


dutv CHARAN LAL S, BEAWANT BEAREN 


110 Ï, O. 1928 


it would be tantamount to allowing thé - 


plaintiff to claim relief on a cause of action 
which according to him has already become 
hopelessly barred by the Law of Limitation. 
There are also no reasons in this case why 
itshould be done. The second appeal is, 
therefore, djamissed with costa. 

Reilly, J.—1agree, In my opinion the 
order of the first Subordinate Judge, Mr. 
Sundaram Chettiar. on the 18th November, 
1918, refusing io allow the amendment on 
the ground that it would have been in effect 
to allow a new suit to be instituted qn a 
new cause of action, which at that time was 
barred, was correct. But even if it had 
been possible, to take another view of that 
order, I do not think that the amendment 
could be properly allowed at this stage. 
When the suit was dismissed in the lower 
Appellate Courtby Mr. Sundaram Chettiar 
on that date a second appeal was preferred 
to this Oourt, and one of the grounds of 
that second appeal was that the proposed 
amendment of the plaint should have been 
allowed. When the second appeal came 
on for hearing, that ground was not argued, 
and thesuit was remanded for fresh disposal 
for other reasons with a direction that it 
should be tried upon certain issues. After 
that direction had been given by this 
Oourt I do not think it would have been 
proper for the original Court to have 
allowed any further amendment of the 
plaint. In the circumstances it would 
certainly not be proper forus to allow it 
here at this stage. I agree that fhis 
second appeal should be dismissed with 
costs, 


Y.N. Y. Appeal dismissed. 
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LAHORE HIGH COURT. . 
LETTERS Patent ÁPPEAL No. 114 or 19925. 
April 13, 1998. . 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Broadway. 
SHIV CHARAN LAL, REPRESENTATIVE 
or Pandit THAKAR DAS (pzonaSED)— 
APPELLANT : 


versus 
Pandit BHAWANI SHANKAR AND 
"AMOTHER— RESPONDENTS. 

Guardians and Wards Act (VIN of 1890), s. L1— 
Death of ward—Guardian's powers, termination of— 
‘Any cause’, meaning of—Court's power to recover 
property from guardian summarily. 


a 
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A Oourt can summarily vecover the property of 
A ward from his guardian under a. 41 P df the 
Guardians and Wards Act an the death of the ward. 
(p. 778, col. 1. 

Nataraja Pillai v. Subbaraya Pillai (2), Fateh- 
chand v. Parpati Hai (3) and Murlidhar Natha v, 
Valabhdas Murlidhan (4), followed. ; 

Chandra Bhubhan Singh v. Sujan Kuar (1), dis- 
ganted from. 

The words ‘any cause’ in s. 41 of the Guardians 
and Wards Act are not restricted to the causes 
mentioned in sub-ss (1) and (2) of the said section 
and the death of the ward which ez concesso puta 
an end to the powers of the guardian of the pros 
perty is a cause within the meaning of that ex- 
pression. [ibid,] "er 

Lettere Patent appeal against an order 
of Mr. Justice Campbell, dated the 18th 
March, 1925 (passed in Oivil Appeal Case 
No. 2153 of 1924), affirming that of the 
Senior Subordinate Judge, Amritsar, dated 
the 18th August, 1924. 

,. Lala Badri Das, R. B, and Mr. Jiwan 
Lal Kapur; for the Appellant, 

Mr. Jagan Nath Aggarwal, tor the Re- 
_Spondents, : 


JUDGMENT. 

Shadi Lal, C. J.—The facts relavant 
“to the questionof law debated before us 
‘may be shortly stated:—One Thakar Das 
.Was appointed a guardian of the property 
‘of the minor Barkat Ram. The minor sus- 
pected the guardian of having misappro- 
priated his property, and, in October, 1910, 
he applied tothe Court that the guardian 
be called upon to render accounts. The 
‘minor, died in August, 1921, and after his 
death Thakar Das rendered accounts to 
the Court which found him liableto pay 
-@ large sum of money to the minor's 
‘astate. He was accordingly directed to 
deposit in Court the amount due from him; 
and, as he did not deposit the money, the 
"Qourtimposed upon him a fine for non- 
eompliance with its order. 

The qustion arises whether the summary 
jurisdiction of the Court could be invoked 
against Thakar Das for the recovery of the 
money belonging to the deceased ward, or 
whether a regular suit was the only 
remedy available against him, 

Now, s. 41, sub-s. (3) of the Guardians 
-and Wards Act VIII of 1890, lays down 
“that ‘When for apy cause the powers of 

a guardian cease, the Oourt may require, 
him or, ifhe is dead, his representative 
: to deliver as it directs any property in 
his possession or control belonging to the 
"ward or an} accounts in his* possession 
: or control relating to any past or present 
“property of the ward.” It is beyond dis- 
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pute that waen the powers ofa guardian 
of the property oease in the manner con- 
templated by the sub section, tho Court 
is entitled to call upon him to render an 
account of his stewardship and to deliver 
the property or money belonging to the 
ward to such person ag the Court directs, 
There can be no doubt that, just as the 
death of the guardian puts an end to 
his guardianship, so does the death of 
the ward himself. The death of the ward 
is one of the causes for which the powers 
of a guardian cease, and [ consider that 
it oomes within the admit qf the phrase 
"for any cause” mentioned in the afore» 
said sub-section, 

It ie, however, argued that the scope of 
the phrase is limited bysub ss. (1) and (2) 
of s, 41 which enumerate the causes that 
determine the powers of a guardian of the 
‘person or the property of a minor; and, 
as the death of the ward is not one of the 
causes mentioned in those sub sections, the 
remedy prescribed by subs. (3) cannot 
be used against the quondum guardian 
after the death of the ward. I am not 


‘prepared to place this narrow construction 


upon the words “for any cause” used by 
the Legislature. The words when used 
in their ordinary dictionary meaning are 
wide enough to include all causes which 
terminate the guardianship, and itis an 
established canon of the interpretation of 


Statutes that words should be taken to 


have been used in their ordinary sense. 
There is no valid ground for holding 
that the scope of the phrase “for any 
cause" should be curtailed by a reference 
to the provisions of sub-ss. (l9 and (9) 
of s. 41. The adoption ef such construc- 
tion would imply that we should read, 
in the sub-section, words “for any of the 
foregoing causes", or some other words to 
that effect, instead of the phrase actually 
used by the Legislature, 
It will be observed that s. 34 of the Act 
invests the Oourt with certain summary 
powers for the protection ofthe property 
of the minor during the period of guardian- 
ship and authorizes it to require the 
guardian of the property to exhibit accounts 
and te pay money due on those accounts 
in the manner directed by it. It is also 
conceded that these powers can be exercía- 
ed when the guardianship of the property 
is determined by any of the causes specifi- 
edia s. 41 (2. Why should the Court 
become functus bficiv if the cause deter. 


vis 
mining the guardianship is the death of 

the ward ? Is there any reason for making 
this differentiation ? Surely, the Court, 
which has appointed the guardian and ig 
acquianted with Wis dealings with the pro- 
perty, is in a much better position than 
any other Court to settle various matters 
relating to his stewardship of the proper- 
ty. This method of deciding disputes 
about the nature and the extent of the 
property and the liability of the guardian 
with respect to that property provides 
not only an efficasious but a cheap and ex- 
peditious remedy. There isno reason why 
the Court should ba deprived of this juris- 
diction when the guardianship is determin- 
ed by the death of the ward. 

Neither the language of tke Statute, nor 
general principles furnish any convincing 
argument to sustain the contention that 
the death of the ward puts an end to 
the jurisdiction of the Court over the 
guardian, and that the property cannot be 
~ recovered from the latter without having 

recourse to & regular suit. It was no 
doubt laid down by the Allahabad High 
Court in Chandra Bhukhan Singh v. 
Sujan Kuar (1) that on the death of the 
minor the Court has no power tocall upon 
the guardian to deliver up the minor's 
property, but thecontrary view wastaken by 
‘the Madras High Oourt in Nataraja Pillai 
v. Subbaraya Pillai (2) in which the decision 
of a Single Judge was confirmed on appeal 
by a Division Bench. The same view has 
been adopted by the Court of the Judicial 
Oommissioner of Sind in Fatehchand v. 
Parpati Bai (3). The judgment of the 
Bombay High Oourt in Murlidhar Natha 
v. Valabhdas Murlidhar (4) also proceeds 
upon the assumption that the Court has 
jurisdiction to pass orders against a guard- 
ian whose powers have ceased by reason 
of the minor's death. 

Apart from the judicial authorities, I am 
of opinion that the words “any cause” 
are not restricted to the causes mention- 
ed in sub-ss. (1) and (2) of s. 41 and that the 
death of the ward, which ex concesso puts 
an end to the powers cf the guardian of 
the property, is a cause within the meaning 
of that expression. . . 


(1) 52 Ind. Cas. 167; 42 A. 1; 17 A. L. 9.861. . 
2 a Ind. Cas. 529; (1918) M. W, N. 440. 
3) nd. Cas. 196; 18 8. L. R. 85; A.I 

Sind 369. Vies 
(4) 3 Ind, Gas, 172; 338, 419711 Bom, L, R, 512, 
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The appeal, is therefore, dismissed with 
CcBt8. 

Broadway, d.—I concur. . 

R L. Appeal dismissed, 


PATNA HIGH COURT. 
ApPRAL FROM APPELLATE DEORBE Ko. 13 
or 1926. : 
June 18 1928. 
Present :—Mr. Justice Adami and Mr, 
Justice Kulwant Sahay. 
SHAMSHUL HAQ AND OTEES8— 
PLAINTIFFS— APPELLANTS 


versus 
Tus EAST INDIAN RAILWAY COMPANY 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Railways Act (IX of 1890),s. ?5—Risk Note, Form 
B—Suit based on won-delivery— Defendant pleading 
loss—Onus to prove loss. 


Where a plaintiff, in a suit against a Railway 


Oompany for damages bases his claim on non- 
delivery, the defendant Railway Company must not 
only allege loss but must also prove it. 

Puran Das v. Eest Indian Railway Co. (1), 
Nagendra Nath Sen v. Bengal and North Western 
Railway Co. (2) and Great Indian Peninsular Railway 
Qo. v. Gopi Ram-Gouri Shankar (3), followed, . 

Appeal from a decision of the Subordinate 
Judge, Patna., dated the 2uth October, 1925, 
affirming thatof the Additional Muneif, 
Bihar, dated the 29th August, 1924. 

Messrs. N. N. Sinha and C. P. Sinha, for 
the Appellants. 

Messrs. N. C. Ghosh and B. B. Ghosh, for 


the Respondents. 


JUDGMENT. 

Adami, J.—The plaintiffs, who are the 
appellants in this second appeal, consigned 
under Risk Note Form B 123 bags of 
sugar from the Kantapokhar Railway 
Station in Calcutta to Bihar Sharif. The 
goods would have to travel first by the East 
Indian Railway Oompany and then by the 
Bakhtiarpur Bihar Light Railway Company. 
When the delivery was taken by the con- 
signee at Bihar Sharif it was found that 14 
bags of sugar were short. Notice was is- 
sued on the Railway Companies and a suit 
was then brought against the two Railway 
Companies, claiming Re. 708 against them 
for non-delivery of the 14 bags of sugar. 

Paragraph 5 of the plaint *stated » that 
this is purely & case of non-delivery " and 
in para. 6 it is stated “ that over and above 
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this the defendants are guilty of negligence 
which can be presumed by their conduct." 

' In their written statement the East 
Indian Railway Company, the defendant 
No. 1 in para. 6 pleaded “ that 14 bags of 
the consignment were lost in transit and 
that the loss was not dueto any negligence 
wilful or otherwise on the part of this Rail- 
way or their servants or theft by the ser- 
vants,” 

It was found by both the Courts that 
when the goods arrived for transit from 
the "East Indian Railway Oo., to the Bakh- 
tiarpur Bihar Light Railway Oo., there 
were 14 bage short, so that the Bakhtiarpur 
Bihar Light Railway Co., could not be 
held responsible for any loss or any non- 
delivery. 

The learned Munsif following the deci- 
sions of this Court found that the Hast 
Indian Railway Co, had proved through 
their servant, defence witness No. 1 that 
there had been a loss, and following those 
decisions, since the plaintifis had failed 
to prove that the loss was dueto any negli- 
gence on the part of the Railway Go., or 
their servants, dismissed the suit. 

On appeal the learned Subordinate Judge 
has upheld the decision of the learned 
Munsif stating that in para. 6 of the written 
statement there was an averment that the 
goods had been lost in transit, and he held 
this to be sufficient. 


Now there are decisions of thia Court, 
namely, Puran Das v. East Indian Railway 
Co, (1). Nagendra Nath Sen v. Bengal and 
North Western Railway Co.,(2),and the Great 
Indian Peninsular Railway Co., v. Gopi 
Ram-Gouri Shankar (3), which must decide 
cases of the nature of the present one. In 
those cases it has been held that where a 
plaintiff bases bis claim on non-delivery, 
the defendant Railway Companies must 
not only allege loss but must also prove 
it, and in the present ease it is incumbent 
on the Railway Companys who allege loss 
to prove it. The learned Munsif stated in 
his judgment that the defence witness No. 
1 proved loss. We havé looked at the evi- 
dence given by defence witness No. land 
we find that there is no statement in that 
evidence that the goods were lost. The 


(1) 102 Ind. Cas, 673; 8 P. L. T.415; A. I. R. 1927 
Pat. 234; 6 Pat.e/18. 
" (2) 105 Ind. Cas. 546; 9 P. L. T. 1187 A. I.R. 1928 
at. 95 


( ) 107 Ind. Cas. 540; 9 P, L. Ti 363; 7 Pat. 193; A I 
R, 1928 Pat, 270, j " 


. AMBI ATYAR V, BÜNDARHEA AYYAR, 


118 


witness merelysays thet he put the con- 
signment of bagsin the wagon and locked 
and sealed itup according to the rules; he 
does not say a word in his evidence about 
any loss ofthe goods. It is admitted that 
there is noother evidence of loss put for- 
ward by the defendants and, therefore, it 
must be held that the plaintiffs must suc- 
geed in their claim. "The defendants cannot 
rely upon their Risk Note in Form B. That 
being so, this appeal must be.allowed and 
the decree of the lower Court must be set 
&sideand a decree given to the plaintifíg 
for the amount claimed as against the de- 
fendant No. 1, the East Indian Railway Co., 
with costs in all the Courts. It is to be 
noted that there has been no dispute as to 
the actual amount claimed. 

' Kulwant Sahay, J.—I agree. 

B. K.P, Appeal allowed, 


MADRAS HIGH COURT. 
Oiu MISE TANNA UE, MID No. 431 or 


December 7, 1927, 

Present ;—Mr. Justice Ramesam and 
Mr. Justice Jackson. 

AMBI ALYAR alias VENKATARAMA 

- AYYAR-—DEFENDANT—AÀPPRLLANT 

versus 

B. SUNDARESA AYYAR AND OTHER&S— 

RESPONDENTS. 

Civil Procedure Code (Act V of 1908) O. XXI 
vr. 69, 90—Adjournment of Court sale — Omission to 
specify hour and day—Mere irregularity. 

Under O. XXI, r. 69, Civil Procedure Code, the 
adjournment ofa Court sale is in the discretion of 
the Court, but when it does adjourn, it ought to be 
to a specified day and hour. [p. 781, col. 1.j 

Though this is an important provision of the 
Code which ought to be followed by the Courte, a 
sale cannot be set aside merely on the ground of 
violation of this rule without proof that substantia] 
injury has been caused thereby. [p. 782, col. 1.] 


Miscellaneous appeal against an order of 
the Court of the Subordinate Judge 
Kumbakonam, dated the 22nd November. 
1924, and passed in E. A. No. 203 of 1994. 
inO. S.No. 65 of 1922. d 

Messre. T. V. Ramanatha Ayyar, V. C, 
Gopalarainam and Salem Ramswami Ayyar 
for the Appellants. , 

Messrs. K. V. Krishnasawni Ayyarand K, 
Narasimha Ayygnger, for the Respond- 
anta, p ü 
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- JUDC MENT, —This appeal is against 
Am order of the Subordinate Judge of 
Kumbakonam refusing to set aside a sale 
held on the 24th to" 26th April, 1924, and 
concluded on the 26th of April, 1924. The 
appellant complains of several irregulari- 
ties in the conduct*of the sale.  . 

The first irregularity is not pressed. It 
velates to the description of the property to 
be sold. The second irregularity is that the 
taxes and other paymenta to which the 
land is subject was described as Rs. 50 in 
the proclamation whereas really it ought to 
have been Rs. 53-8-2. The property con- 
sisted of two lots, lot No. 1 was subject to 
au annual assessment of Rs, 51-6 0 and lot 
No. 2to a Municipal assessment of Rs. 2-2-2. 
Thus the total of Rs 53.8.2 ought to 
have been mentioned in the column provid- 
ed for assessment and taxes. But the 
figure that was mentioned was Rs. 50. 
Tha variation isso small that it is very 
difficult to believe that this variation could 
have produced any serious injury to the 
anpellant. The price realised in auction is 
Rs. 7.000 anda small realisation would have 
practically no bearing at all in asale which 
resulted in the realisation of Rs. 7,000. 

The next irregularity is theone which is 
most sariously pressed. This relates to 
the adjournment of the sale from the 14th 
February, 1924. to the 24th April, 1924. 
The sale was originally fixed to 14th Febru- 
ary. On that day the petitioner filed a 
petition before the Subordinate Judge 
asking foran adjournment for two months, 
waiving fresh proclamation. On the neti- 
tion there was an endorsement by the Vakil 

‘for the decree holder: “No objection to sale 
being adiournel withont fresh proclama- 
tion tol7th April, 1994, ete.” The 14th 
.of February, was a Thursday. It seems 
the practice of that Court was to hold sales 
on Thuradays; presumably. this was known 
to all the parties and the Vakils. The ap- 
.pellant is one who ia accustomed to Courts 
berause in his evidence he admits that he 
need to conduct suits for others. The 
Thursday which is nearest to two months 
from the 14th February, was 17th April, 
that is why this date was inserted in the 
endorsement of the decree-holder'8 Vakil. 
-This petition was presented in open Court; 
cand it bears the endorsement "Received on 
the 14th February). It wasalso numbered 
‘and their runaethe order, * the sale is ad- 
journed to.the 24th Apsil, as prayed by 
consent," The reason for adjourning ta 
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did not care to enquire and did not 
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24th. April, was that 17th April, was a 
holiday (Easter) The petitioner says that 
after the petition washanded to the Subor- 
dinate Judge he left the Court and did not 
know the contents ofthe order up to the 
28rd of April, 1924, when he learnt that 
the sale was posted to 24th April. In the 
first place; when a petition was handed in 
open Court tothe Subordinate Judge for 
the purpose of having the sale adjourned, 
it israther unlikely that the petitioner, 
would have gonea way without knowing the 
result of the petition. When a petition is 
handed personally toa Judge it is likely 
that the order is passed almost immediata- 
ly. It might be that the petition was sent 
to the sheristadar to see whether it was 
in order. Subject to a delay of a few 
minutes, probably the order might have 
been passed almost immediately, because 
the hour for sale was fixed as 12 noon and 
the likelihood is that the petition was pre- 
sented immediately after the Judge took 
his seatin Court and the order must, there- 
fore, have teen passed some time before 
the hour fixed and the petitioner must 
have known of it. The probability is he 
was present in Court. There is no other 
evidence beyond the statement that he 
left the premises before the order was 
passed. But assuming that he really left 
the Court and did not know the contents 
of the order, it is incredible that the 
petitioner remained ignorant of the con- 


tents up to the 23rd April while the 


contents of the order could have been 
That the petitioner 


ascertain what the exact order was from 
the 14th February to the 23rd April ig 
ineredible. He says he came to Oourt 
en the 17th April but found that was 
a holiday. Assuming that he did not 


"know these facts up to the 17th April, 


when he came to Oourt and found it 
was a holiday, it is still more incredible 
that he was ignorant of all this up to 
the 23rd April. When he waived 
fresh proclamation the idea was that 
he will take steps to make known the 
fact of sale on the? adjourned date to 
various people who were likely to be 
bidders anyhow, he will take the risk 
of there being no fresh proclamation. 
If he had known the corrgct date on 
the 17th ‘of April, the situation is ex- 
actly the same as if he had known 
the ‘date from the very beginning. Order 
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XXI, r. 69 (2) says thata fresh proclama- 
tion under r. 67 shall be made unless 
the judgment-debtor consents to waive 
it. It is now argued that the judgment- 
debtor consented tò waive fresh pro- 
clamation only if the adjournment is 
made to the 17th of April and not to 
the 24th of April If he was present in 
Court at the time the order was passed, 
then he must be taken to have consented 
to the ajournment to 24th April. But 
even if it is otherwise, he has certainly 
consented to an. adjournment of about 
two months, that is, to the nearest Thursday 
after two months. That date happens to 
be the 24th of April and he must be 
taken to have consented to that. 
‘if he really did not know it to be the 
24th of April, it might be that a date 
arrived at by this sort of inference might 
cause some injustice, but as I have already 
shown, it is impossible to believe that 
the petitioner remained ignorant of the 
date to which the sale was adjourned 
all along during the intervening period 
of two months. For these reasons, we 
are inclined to agree with the judgment 
of the Subordinate Judge. 
The next irregularity complained of is 
that the adjournment was not made to 

any fixed hour. Order XXI, r. 69 says : 
"The Court may, in its discretion, ade 
journ any sale hereunder to & Specified 
day and hour.". This means, as the ap- 
pellant's learned Vakil contends that the 
adjournment is in the discretion. of the 
Court, but when itdoes adjourn it ought 
to be to a specified day and hour, It 
is certainly not desirable that the lower 
Oourts should not conform to the pro- 
visions of this section if for no other 


‘reason at least for the reason that they ` 


will avoid such objections as this, It 
‘is better that they get into the habit 
‘of mentioning the date and hour, when- 
„ever an order of adjournment of sale is 
passed. It looks as if the directions in 
‘this section are not properly observed, 
‘In Babu Ram v. Inamullah (1) Walsh, 
acting O. J., observed that the rule was not 
‘properly followed. This state of things 
‘Is certainly not desirable. But the question 
in the present case is how far this is an 
irregularity and how far it has led to any 
substantial igjury to the petitioner. In 
the other cases bearing upon this point 
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and cited before us, Bhikari Misra v. 
Rani Surja Moni PatMaha Dai (2) and Surno 
Moyee Debi v. Dakhina Ranjan Sayal (3) it 
dees not appear that even the original pro- 
clamation contained the hour. It may be 
observed that the decision in Bommayya 
Naidu v. Chidam Barat Chettiar (4) was 
misquoted in the judgment of the lower 
Oourt. In the present case the sale was’ 
fixed to 12 noon en the 14th February 
and when it is adjourned to the 24th 
April, it is areasonable inference to make 
that the sale was adjourned to the same 
hour on the new date. By ‘making this 
observation I do not say that Courts 
need not mention the hour when they 
pass the order of adjourment. It is better 
that they strictly conform to the provisions 
of the section as already observed. How- 
ever, in the present case, one may reason- . 
ably infer that all understood that the sale 

was adjourned to 19 noon on the 94th April, 
Again, according to the practice of Courts 
in conducting sales, important sales are not 
finished in a few minutes or seconds but 
they are condueted for a number of hours 
sometimes the whole day and in the present 
case it wenton for three days. On the 
24th April the petitioner requested that 
the sale should continue beyond the 24th 
that is to the 25th and the 26th and then 
&djourned to the reopening day after 
the summer vacation and should be 
closed only on the 30th of June. The 
last part of the request was refused, 
but the aale was allowedto be continued 
up to the 26th. That being so, it is 
very difficult to believe that net mene 


‘tioning the hour of the 24th April could 


have any bearing on the ultimate result 
of the sale. In the petition which the 
petitioner filed on the 94th of April asking 
for the continuance of the sale beyond the 
summer vacation,no complaint was made 
of the non-mention of the hour in the order 
for adjournment. It is now suggested that 
he was probably ignorant of that fact but 
as I have already said it is very difficult 
to believe that the petitioner did not know 
really the contents of the order even en 
that date. The result is, we agree with 
the Subordinate Judge.in holding that 
though this is an important provision of 
the Code which ought to be followed by 
the lower Oourts and though there may 

(2) 8 O, W. N, 48, 

(3) 21 C, 291; 12 Ind? Dec. ($. s.) 861, 

(4) 22 M. 440;.8 Ind, Dec, (5. 8.4 318, 
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be cases in which the non-mention ofthe 
hour may be considered a material irre- 
gularity causing gubstantial injury on the 
facts of the present case we are not pre- 
paredto say that this particular irregulari- 
ty has caused any substantial injury to the 
petitioner, ° 

At this stage it may be necessary to say 


' a few words onthe value of the property 


to show that it cannot be regarded that 
there is anf substantial injury resulting 
on account of such irregularities as have 
occurred, assuming they are irregularities. 
The property sold was & rice mill. It 
originally belonged to three partners. 
One of the partners sold it to the other 
two and ultimately one of the two others 
became the sole owner by a release. He 
became an insolvent and prior to his be- 
coming an insolvent he gave the property 
as security to the present plaintiff (decree- 
holder) There was an attempt by the 
Receiver to sell the property on eight 
different occasions. Though we have not 
got complete information on the details 
of the sales on these eight different occasions 
we must take it that these sales were 
bona fide attempts to realise good price 
for the property, but the result was, as 
a matter of fact, there were no bidders 
on any of these occasions. Ultimately the 
property was sold to one Venkataramaiyer, 
& cousin of the present appellent and now 
P. W. No. 2 for Rs. 2,700 subject to a 
charge of Rs, 15,000. So that, in March 
1921 the property fetched Rs. 17,750. In 
February, 22 the property was sold to 
the appellant by Ex. A for Ha. 21,000. The 
Subordinate Judge considers that the pur- 
chase by the appellant's cousin Venkata- 
ramaiyer was itself a benami purchase for 
the appellant. We do not think it is 
necessary to go into this question. Pro- 
bably the later price of Rs. 21,000 is a pulled 
up price, because it is unlikely that as 
between the two cousins there will be an 
attempt to make a profit of more than 
Bs. 3,000 in an interval of eight months. 
Whatever it may be, at the time of the 
Court sale the property could not be 
worth more than Rs. 14,000. Assuming that 
the property is worth now thirteen or fours 
teen thousands it cannet be said that the 
actual amount realised is such a gross un- 
der value as to.lead to the inference that 
the irregulartties complained of must be 
the cause for this inudequate price. It 
must be said that the price realised is 
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Somewhat inadequate but, on the other 
hand, it must be remembered that the 
property sold is of some speculative kind, 
arice mill. It may be the price of machin- 
ery deteriorates and probably some time 
after the war the pricesare falling and it 
is not every body anyhow that purchases 
property of this kind and one cannot expect 
a large number of bidders for a rice mill. 
Necessarily, the bidders musí be limited 
and it cannot be said that the price realised 
was such a grossly inadequate price seeing 
that in Oourt sales one must always be 
prepared to a smaller price being realised. 
Having regard to all these facts we are not 
prepared to interfere with the order of 
the Subordinate Judge. The appeal faila 
and is dismissed with costs of the lst reg- 
pondent (purchaser). 
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MADRAS HIGH COURT. 
Sroonp Civin APPEAL No, 8740F 1925. 
March 14, 1928. 
Present:—Mr. Justice Waller and Mr. 
Justice Madhavan Nair. 

Sri BHASHYAM KONAYAMMA, 
MINOR, BY HER NEXT FRIEND AND FATHER 
NEDAMAMARLI KANDALA 
TIRUVENGALA BHASYAKARA- 
OHARYULU--PLAINTIZF—A PFBLLANT 


versus 
Sri BHASHYAM RAN GAOHARAYULU, 
MINOR, BY MIS GUARDIAN, lat RESPONDENT AND 


ANOTHSR—DEFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s, 9—Swit to rea 
cover share of sishyadayam offerings —J urisdiction of 
Civil Court. 

A suit bya plaintiff to recover his portion of 
sishyadayam offerings collected by the defendant, ans 
other member of the plaintiffs family, is not mains 
tainable in a Civil Court inasmuch as the offering 
are purely voluntary in their nature and not attached 
to a temple or other instijution and inasmuch as na 
suit willlie against the disciples themselves for 
gorong the payment of such offerings. (p. 784, ool, 
2. 

Second appeal against a decree of tha 
District Qourt, Ganjam, A. &. No.177 of 
1824, preferred  aga&inet that of the 
Qoart of the District Munsif, Ohicacole, ip 
O, 8, No, 380 of 1922, S 
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i Mr. B. Jagannadha Doss, for the Appel- 

ant. 

Mr. V. Govindachari, for the Respondents. 

JUDGMENT.—The lower Appellate 
Court has not given a finding on the ques- 
tion whether the custom set up by the 
plaintiff in para. 3 (9) of the plaint has 
been proved to exist. We must call for 
a finding on the question andalsoon the 
question as to the amount due to the plaint- 
iff on account of the offerings. 

The parties will not be allowed to adduce 
fresh evidence. The findings are to be sub- 
mitted in one month from the date of this 
order. One week will be allowed for objec- 
tions. 





In compliance with the order contained 
in the abovejudgment the District Judge 
of Ganjam submitted the following 

FINDINGS. 

This appeal has been sent back by the 
-High Court for findings on two points. 

The first point is ‘‘whetherthe custom 

Bet by the plaintiff in para. 3 (9) of the 
plaint has been proved to exist.” Not the 
-least difficult part of my task has been to 
ascertain what isthe custom set up in 
para, 3 (9) of the plaint. It is clearly a 
family custom so much is clear. Plaint- 
iffs family and defendant's family are two 
divided branches of what wasonce a joint 
Hindu family. It is a family of gurus. 
Though divided, plaintiff's late husband 
and 1st defendant had joint disciples. 
-~ My finding, therefore, is that the first 
-part of the custom alleged (marked A) is 
both admitted, and proved. As regards 
the second part (niarked B), it is not 
proved that a widow continues to enjoy a 
share of the offerings made by disciples 
who were joint to her husband and an- 
other but that itis proved that she may 
appoint a sagotra to continue her hus- 
. band's work as guru and to receive offerings 
from her husband's former disciples, 

JUDGMENT.—The plaintiff is the 

. widow of a divided brother of the Ist de- 
fendant. The plaintiffs deceased husband 
nnd the Ist defendant were gurus who 
offered spiritual advice and ministrations 
toa large number of persons. Though 
divided, the plaintiff's late husband and 
the Ist defemdant had joint disciples. The 
plaintiff alleged a" family custom that if 
one guru dies his widow *hould continue 
to enjoy a half share os the offerings 
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(technically called sishyadayan) made by 
joint disciples and collected by the other 
guru. The suitout of which this sacond 
appeal arises was institüted by the plaint- 
iffto recover her portion ofthe offerings 
said to have been collected by the Ist 
defendant basing her right on the alleged 
family custom. The Ist defendant con- 
tended that the offerings made by the : 
sishyas do not form heritable property and 
that he had not made any» collections. 
The District Munsif held that the alleged 
custom was proved but was of opin- 
ion thatthe offerings were fot heritable 
property, that they were not made to the 
lst defendant for the plaintiff also, and 
that there was no evidence for the 
plaintiff regarding the amount collected 
by the lst defendant. He, therefore, dis- 
missed the plaintiff's claim for the sishada- 
yam said to have been collected by the 
let defendant. On appeal the learned 
District Judge without giving a definite 
finding onthe question of custom affirmed 
the judgment of the District Munsif state 
ing that the plaintiff cannot succeed in 
enforcing her right in a Court of Law 
against the let defendant for her share in 
the family offerings. 

Before finally disposing of the case 
we called for a finding from the lower 
Court as regards the existence of the 
alleged custom. The learned District 
Judge has now found thatthe custom hag 
hot been proved, 

He has also found that the offerings 
received by the Ist defendant each year 
amount toRs.70. On these findings two 
questions have been argued before us: 

1 That there is ample evidence to prove . 
=e existence of the alleged family custom, 
an 

2 thateven ifthe custom is proved, & 
suit to recover a share of the offerings ig 
not maintainable in a Court of Law, 

As regards the existence of the custom 
alleged, we think the finding of the learned 
District Judge cannot be supported, 
The plaintiff has given documentary aa 
woll as oral evidence in support of the 
éustom. Exhibit B, dated 29th July, 1876 
has not been corrsetly understood by the 
learned Distriet Judge. That documen¢ 
evidences a transfer by a widow called 
Lakshminara$Samma Ammavarü of her 
right to receive sishaydayam. The transa 
feree under Ex, B in ahis turn transferg 
under Hs, C. hia share of the income derived 

zd 
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under Ex. B. P.W. No. 2 says [that 
it is ihe custom of the widow to 
get the husband's right of collecting 
offerings from si$hyas. ltis important to 
notice that the lst defendant has not any- 
where definitely denied the existence of 
the custom. Itis also admitted that the 
plaintiff may,if she chooses to doso, her- 


' self collect the offerings from her husband's 


LI 


disciples. We agree with the Munsif's 
view that the evidence proves the existence 
of the alleged custom. 

The next question for consideration is 
whether a suit of this nature canbe main- 
tained. On this point various decisions 
have been brought to our notice. Generally 
stated, in all these cases, a distinction is 
drawn between suits for the recovery of 
emoluments attached to a religious. office 
and those brought for the recovery of 
purely voluntary offerings not so attached 
to a temple, mosque or any such institution. 

In Tholappala Charlu v. Venkata Charlu 
(1) the plaintiff as Anangundi Raja guru 
claimed to be entitled and sued for a declara- 
tion of hie title, to the hereditary office of 
priest of Samayacharam, The defendants 
claimed the office and had collected 
voluntary contributions in the character of 
the holders of such office. In holding that 
the suit will notlie the learned Judges 
pointed out that the office was not con- 
nected with any particular temple and 
that no pecuniary benefit is attached to 
the office, the only emoluments being 
voluntary contributions, while the duties 
of the office are to exercise spiritual and 
moral supervision over people who wear a 
certain caste mark ina certain tract of 
country. Following this decision it was 
held in Channu Dat Vyas v. Babu Nandan 
(2) thata suit by a plaintiff will not lie 
fora deelaration that he had the right to 
perform certain religious pageants and 
to receive subscriptions in connection there- 
with claiming to restrain the defendants 
from interfering with that right on the 
ground thatthe pageants were not cou- 
nected withany particular temple, shrine 
or sacred spotand that tbe plaintiff and 
his ancestors did not hold any office by 
virtue of which they were under any” 
Obligation to perform such pageants, 
Saripaka . China Mahadeva Vazulu v, 


10 M08; 5 ML LJ, 209;6 1nd. Dev, (5.5) 
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Muthura Suryaprakasam (3) also recognised 
the distinction which we have pointed out. 
The suits for a share ofthe offerings held 
maintainable in Bheema Charyulu v. Rama- 
nuja Charyulu (4) and Dino Nath Chucker- 
buity v. Pratap Chandra Goswami (5) were 
suits by persons entitled to an office, the 
emoluments of which were the voluntary 
offerings offered to the deity. The distinc- 
tion that we have pointed out is referred 
toin Dino Nath Chuckerbutty v. Pratap 
Chandra Goswami (5) at page 32* where their 
Lordships refer to the nature of' the 
an aa claim in the case before them 
thus:— 

“What is claimed in the present suit is 
a right to officiate as shebait or priest, at 
the worship performed by votaries at the 
foot of acertain tree, and to share the 
offerings made at such worship, the right 
to officiate as such shebait being claimed 
by the plaintiff as an hereditary right be» 
longing tothe members ofa certain family 
of which he himself is a member,". 

Itis unnecessary to refer in detail to the 
other cases, cited before us. We may 
point out that the deeisions in Hira Pandey 
v. Bachu Pandey (6) and Dwarka Nath 
Misser v, Ram Protap Misser (7) also amply . 
support the respondent's position. The 
difficulty inthe way of the plaintiff is 
thatshe has not been ableto establish 
the existence of any office in connection 
with which the voluntary offerings are 
made by the disciples. It is conceded that 
she cannot institute any suit against the 
disciples themselves for enforcing the 
payment of their offerings., In view of the 
decisions of this Court, we are satisfied 
that a suit of the nature brought by the 
plaintiff wlll not lioin a Civil Ocurt, We 
must, therefore, dismiss this second 


appeal with costs, me 
V, N. Y. Appeal dismissed, 
(8) 24 Ind. Cas. 204; 1 L. W, 380; 20 M, L, J. 4825 
1914) M. W. N. 379, 
(4) 17 M. L J. 493, 
(5) 27 O 30; 4 O. W, N. 79; 14 Itid, Det. (N.B) 21, 
(6) 35 Ind. Cas, 345; 1 P, L, J, 381; 2 P. L. W. 390... 
4 10 Ind. Cas, 41; 13 O. I, Jd, 449; 16 O, W. Ty 
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LAHORE HIGH COURT. 
Or MINAL APPEAL No. 848 or 1927. 
May 3,1928. 

Present:—Mr. Justice Tek Chand and 
Mr. Justice Agha Haidar. 
EMPEROR—APPELLANT 

versus 
KARTAR SINGH AND ANOTHER— 
AOCUSED— RESPONDENTS, 

Penal Code (Act XLV of 1860), s. 182, ingredients 
of offence under. 

To bring & ease within s. 182, Penal Code, it is 
necessé#ry for the prosecution to establish not merely 
that the information given by the respondents was 
in fuct false, but that the circumstances in which 
the information was given were such that the only 
reasonable inference to be drawn is that they knew 
or believed it to be false, [p. 785, col. 2; p. 786, col. 1.] 

kayan Kutti v. Emperor (3), Emperor v. Ram 
Chandra Krishna Yeshwant Adarkar (4) and Fateh 
Khan v. Empress (5), followed. 

Oriminal appeal from an order of. the 
Sessions Judge, Shahpur at Sargodha, dated 
the 27th April, 1927, reversing that of the 
Magistrate, First Class, Shahpur at Sar- 
godha, dated the 8th February, 1927. 

Mr. Abdul Rashid, Assistant 
Remembrancer, for the Appellant. . 

Mr. Bhagat Ram Puri and Chaudhuri 
Zafrulla Khan, for the Respondents, 


JUDGMENT.—This is an appeal 
under s. 417 of the Code of Criminal Pro- 
cedure filed on behalf of the Local Govern- 
mentagainst the order of the Sessions 
Judge, Shahpur, acquitting the respondents 
ofan offence under s. 182, Indian Penal 
Code, of which they had been convicted by 
the Magistrate, First Olass, and sentenced 
to undergo rigorous imprisonment for six 
months and to pay a fineof Rs. 100 each. 

The relevant facts are that onthe 21st 
July, 1925, Mr. Farguberson, Executive 
Engineer of Kirana Division, Lower 
Jhelum Canal, received by post an applica- 
tion, (Ex. P-A), purporting to be signed by 
Shah Muhammed and Kartar Singh re- 
spondents and one Mohar Singh making 
complaints of bribery and corruption 
against’ one Ihsan-ul-Hag, Zilladar of 
Lalian Sub-Division, and praying that he 
should be trensferred frgm there. In this 
petition nine specific caseg were mention- 
ed in which the aforesaid Ihsan-ul Haq 
was alleged to have taken bribes. Mr. 
Farquharson ordered a departmental 
enquiry and came to the conclusien that 
the allegations made against lhsan-ul-Haq 
were false, Onthe 15th of January, 1926, 
he fled a complaint undere, 182, Indian 
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Penal Code, against Shah Muhammad and 
Kartar Singh respondents in the Court 
ofthe Magistrate, First. Class, Sargodha, 
in respect of three of the ‘nine allegations, 
contained in paras. (b),(e)and (h) of that 


application. " 
The learned Magistrate held that the 


guilt of the respondents in respect of (b) and , 


(h) was not proved but that they knew or 
believed the information contained in (e) to 
be false, and as regards this allégation had 
committed an offence under s. 182, Indian 


-Penal Code. He accordingly, convicted 


the respondents and sentenced them as 
mentioned above. 

The convicts appealed to the learned 
Sessions Judge who in an exhaustive 
judgment eame to the conclusion that the 
prosecution had failed to establish the 
necessary ingredients of an offence under 
8, 182, Indian Penal Code, against the Trea 
spondents in respect of item (e) also and 
acquitted them. Against the order of 
acquittal the Local Government has prefera 
red this appeal to this Court. 

The learned Assistant Legal Remembrane 
cer, who has appeared in support of the 
appeal has taken us through the whole of 
the record and has minutely criticised the 
conclusion arrived at by the learned 
Sessions Judge. After giving full considera- 
tion to his arguments we are of opinion 
that not only has he failed to show that 
the findings of the learned Sessions Judge 
are "so clearly wrong" or the evidence 
“palpably erroneous and unreliable” aa 
to bring the case within the rule laid 
down by Chatterji, J. (Clark, O. J., concur- 
ring) in King-Emperor v. Chattar Singh (1) 
and recently reaffirmed by Addison and 
Skemp, JJ., in Emperor v. Bakhtawar Lal 
(2) but that we find ourselves so completely 
inagreement with his conclusions both on 
facts and law, that we have no hesitation 
in dismissing the appeal as being wholly 
groundlees and devoid of all merits, 

It is conceded on behalf of the Crown 
that inorder to bring a case within e. 182 
of the Penal Oodeit is necessary for the 
Prosecution to establish not merely that 
the information given by the responda 
eitis was in fact false, but that the circum. 
stances in which the information was given, 
were such that the only reasonable infer« 


JD 7P.RE, 1000 Cr; 9? P, O. R, 1004; 1Cr, Li d, 


(2) 102 Ind. Cas. 492; 28 P.L? R, 313; 28 Or, I 
J, 856; 8 A, L Or, B. 188; A I. R. 1027 Lah, 549, ^ | 
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“ence to bedrawn is that they knew or 
.believed it to be false. As pointed out in 
Rayan Kutti v, Emperor (3): "The fact that 
an information* is shown to be false 
does not cast upon the party who is 
charged with anoffence under the section, 
the burden of showing that when he 
made it he believed it to be true. 
' -The prosecution must make out that the 
circumstances were such that the only 
reasonable’ inference was that he must 
have known or believed it to be 
false.” Similarly it was laid down in 
Emperor v. Rani Chandra Krishna Yeshwant 
Adarkar (4) that “to bring a case within 
that s. (182), Indian Penal Code, it is 
necessary for the prosecution to prove, 
not merely the absence of reasonable or 
probable cause for giving the informa- 
tion, but a positive knowledge or belief 
of the falsity of the information given.” 
To the same effect is the leading judgment 
of Plowden, O. J., in Fateh Khan v. Em- 
prees (5). 

Let us nowapply this rule to the facta 
of this case. Paragraph (e) of the ape 
lieation sent by the petitioners to Mr, 
kak nulak. with which alone we are 
how concerned, contained the allegation 
that the abadkaran of the village Luqman 
had caused a breach of the canal mogha 
pnd been unlawfully taking an excessive 
quantity of water for nearly two months, 
and that they had been doing so with 
the knowledge and approval of Ihsan-ul« 
Haq, who had “extracted some money 
from them.” It was suggested that Ihsan« 
ul-Haq knew of the breach but kept 
quiet for a long time and has reported 
the matter only recently. Now to establish 
& case under s. 182, Indian Penal Code 
Against the respondents tho first thing 
that the prosecution ought to have shown 
was that the breach in the mogha did 
not exist for an unduly long time or 
at any rate Ihsan-ul.Hag did know or 
approve of its continuance, This was a 
matter peculiarly within the knowledge 
of the Oanal Authorities and could have 
een easily proved by the production of 
the official records which weree or ought 
to have been in their possession. But 
mo such document was produced at the 
trial. On the other hand, we find that 
the respondents definitely auggested that 
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the Patwari had reported the breach to 
Ihsan-ul,Hag at a very early stage, and 
that several complaints relating to this 
matter had been* made to the Canal 
Authorities. Accordingly they made re- 
peated attempts to summon the reports 
of the Patwari and other relevant docu- 
ments from the Canal Office, but the 
Department refused togend them to Court, 
On the 25th May, 1996, the respondents 
applied that the Record Keeper and the 
Ahlmad of tke Irrigation Deparimeat te 
summoned with a number of documents 
and records which they alleged had an 
important bearing on the issue before 
the Court, The learned Magistrate at 
first granted the application and issued 
a robkar. Nobody on bebalf of the De- 
partment, however, appeared wiih the 
dceuments, and after several infructucus 
attempts had been made to secure their 
production, a letter, dated the 14th Septem- 
ber, 1927, was received from Mr, Farqu- 
harson intimating that the "Superintend- 
ing Engineer, Lower Jhelum QOirele, had 
not sanctioned the production of the 
documents in question and, therefore, they 
could not be sent.” The respondents once 
again applied on the 21st January, 1927, 
to summon the Canal Officials with theso 
documents but on the Public Prosecutor's 
Stating that the Irrigation Department 
could not be compelled to send them ta 
Oourt, the Magistrate refueed to summon 
them. On this the respondents prayed on 
the 29th of January, that if the Depart- 
ment could not be called upon to produce 
the documents they should be allowed 
an opportunity to lead further oral evi- 
dence to prove the points which they 
wanted to establish from these documents. 
The Court, however, rejected this eminent« 
ly reasonable request onthe ground that 
afew days before the Counsel for the 
Tespondents had closed the defence. Now 
in the first place, the procedure adopted 
by the learned trial Magistrate and the 
authorities of the Irrigation Department 
in respect of the non-preduction of these 
documents was not *in accordance with the 
provisions of the Evidence Act. The learn« 
ed Oounsel for the Crown has admitted 
that the proper procedure for the Magis« 
trate to follow was to isque summonseg 
to the “Record Keeper and ‘the Ahimad 
to produce the documents mentioned in 
the list and on receipt of the summongea . 
ii was the'duty of those persons to Ap 
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pear in Oourt with those documents and 
there raise such objections as they might 
have had to their production or admissi- 
büisy, and the Magistrate should have then 
decided whether the objections were valid 
under ss. 123 and 124 of the Evidence Act. 
They could have then pleaded privilege 
under 3. 123 of the Act or produceda proper 
"privilege certificate’ from the Head of 
the Department that all or any of the 
documents summoned related to “affairs 
of State’? and were privileged. ‘This pro- 
eaduráó, however, was not followed in 
this case and the documents which the 
defence wanted to produce were withheld 
by the Irrigation Department (at whose 
iustance the prosecution had been launch- 
el) without privilegs being properly 
elximed and allowed. 

Now one of the documents which the 
defence had summoned was the roznamcha 
of the Patwari containing an account of 
his observations as to the state of the 
mogha, Another document was the report 
stated to have been made by the Patwari 
asto thecontinuanee of the breach. Both 
tiese documents were in the possession 
of the Department but they were not 
produced at the trial No proper "pri- 
vilege certificate’ was put forward be- 
fore the Magistrate and it has not been 
shown that the contents of the ro¢namcha 
&üd the report related to “affairs of 
Brate" or that they were “communications 
made to superior officers in official con- 
fidence.” The Patwari Badar-ud-Din (D. 
W. No. 21) had given evidence at the 
trial, which lent colour to the conten- 
tion of the respondents that the breach 
in the mogha had been brought to the 


notics of Ihsan ul-Haq and that he 
had taken no action for a suspiciously 
long time. 


Io these circumstances and more par- 
ticularly having regard to the fact that 
the defence had been hampered in pro- 
ducing evidence, which would have thrown 
considerable light on important points bear- 
ing on the question in issue it cannot 
be said that the progecution have dis- 
charged the onus which lay on them 
to establish that the respondents knew 
o? believed that the allegations made by 
them in para, (e) of the application to 
the Executive Engineer wero false.. 

We do not think it necessary to disa 
eüss the remaining evidence as we are 
4A sompleto accord with the learngd Sessions 
£ 5 
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Judge's estimate of it and the conclusions 
which he has drawn therefrom. There 
is no force in this appeal and accordingly 


we dismiss it. 


R. L. Appeal aismissed. 


LJ 
LABORE HIGH COURT. 

ORIMINAL APPRAL No. 268 or 1927. 
June 15, 1928. œ 

Present: —Mr. Justice Zafar Ali and 

Mr. Justice Jai Lal. 
SURAIN SINGÉH-—AcO0SED—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 97—Private 

defence, right of—Accused beaten with lathi blows 
retatiating with spear causing death—Exceeding of 
TY . 
“Where lathi blows are being showered upon a 
person he is justified in striking his adversary with 
a spear and he cannot be said to have exceeded tha 
right of private defence simply because he inflicted 
several injuries which resulted in the death of the 
adversary. 

Oriminal appeal from an order of the Ses- 
sions Judge, Shahpur at Sargodha, dated 
the 4th February, 1928, 

Sardar Mahtab Singh, S. B., for the Ap- 
pellant. 

Mr. Des Raj Sawhny, Publie Prosecutor, 
forthe Respondent. 

JUDGMENT.—In this case five men 
were committed to the Oourt of Session 
for trial on charges under ss. 302 and 326 
read with ss. 149 and 148 of the Indian 
Penal Code. The learned Sessions Judge 
entirely disbelieved the prosecution version 
and came to the conclusion that the three 
out of the five men were not even present 
at the fight, and that it wasa fight be- 
tween two men on the one side, namely, 
Narain Singh and Surain Singh accused, 
and two on the other, namely, Gujjar Singh 
deceased and Mela Singh. He further 
found that Narain Singh and Surain Singh 
each received fifteen blows with a blunt 
weapon, and that they were justified in 
the exercise of the right of private defence 
to attack Gajjar Singh and Mela Singh, 
who were the aggressors. He acquitted 
Narain, Singh accused, who had inflicted 
only one injury witha blunt weapon, but 
he convicted Surain Singh under s, 304-], 
Indian Penal Oodes holding that he had 
excasded hie right of private defence ing 





788 


asmuch as he inflicted four incised wounds. 
On this point the remarks of the learned 
Sessions Judge may be quoted here. He 
says: “I have ne"'doubt that the right of 
private defence in this case was clearly 
exceeded by -Surain Singh. He had no 
business to give as many as four cuts includ- 
ing one inthe abdomen to Gujjar Singh 
‘thereby killing him. After allhe was be- 
ing beaten with sticks. Perhaps he was 
justified ine giving two cuts to Mela Singh 
in the back as hedid. That would have 
been quite sufficient to disarm both Gujjar 
Singh and Mela|Singh. Even if he would 
have caused grievous hurts to both of 
them with the spear that he happened to 
have at that time, I would have thought 
he was acting within his right of self de- 
fence. But surely to cause as many as 
six cuis with a spear each deep enough, 
* clearly shows that he was exceeding his 
proper limit and was striking revengefully." 
‘The Public Prosecutor who appears 
for the Crown is unable to support this 
argument of the learned Sessions Judge 
and he frankly concedes that the man 
upon whom according to the finding of 
the learned Sessions Judge latht blows 
Were being showered was justified in 
striking with a spear and that he did not 
exceed his right of private defence. In 
the words of the learned Sessions Judge 
“Narain Singh and Surain Singh had 
been well beaten by Gujjar Singh and 
Mela Singh, before the more dangerous 
weapon was broughtinto use.” We accept 
the Public Prosecutor's view of the matter 
and accepting the appeal we acquit Surain 
Singh and diieet that he be released forth- 
with, 


R. La Appeal allowed, 


PATNA HIGH COURT. 
Criminau Revision No. 840 or 1928, 
June 14, 1928, * 
Present;—Mr. Justice Wort, 
j LAL SINGH- APPLI0ANT 
1eTSu8 ‘ 
Tag ARRAH, MUNI Ee tT ia Pee 
ARTY, 
Bihar and Orissa Municipal Act (VII of 1022), 
$59, ol, (1) (xiv) Use of oil engine for flour mill 
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—Liability—Oil engine, whether “manufacture or 
process"—Resolution under s. 259— Publication, necesa 
sity of—Prosecution before publication of resolution, 
legality of. 

‘The words “manufacture, process or business” in sub- 
cl. (ziv) of cl. (1) of s. 259, Bihar and Orissa Municipal 
Act, do not contemplate the mere use of an oil engine. 
[p. 789, col, 2.) 

It is necessary for the Munisipal Authorities, when 
they come to a resolution under s. 259, Bihar and 
Orissa Municipal Act, to notify it to the public in 
some manner. (ibid. 

If an offence is to be created by a bye-law or order 
or notice, then it is necessary for those who have 
power under the Act to create such offence to 
publish the fact so that the publie at larges may 
know that such an offence has been created, and no 
one can be prosecuted for contravening such bye- 
law, order or notice, ifit has not been notified to 
the public in some manner. [p. 790, col. 2 ] 


Criminal revision from an order of the 
Senior Deputy Magistrate with Appellate 
powers, Arrah, dated the 21st April, 1928, 
modifying that of the Deputy Magistrate, 
Second  Olass, Arrah, dated the 29th 
February, 1928. è 

Messrs. B. N. Mitter, B. K. Sinha and 
R.N. Lal, for the Applicant. 

Mr. Yusuf, for the Opposite Party. 

sUDGMENT.—The applicant in this 
case has been convicted unders, 263, cl. (1) 
of the Bihar and Orissa Municipal Act of 
1922 for having carried on a business of a 
flour mill by means of an oil engine with- 
out a license as specified by s. 259, cl. (1), 
subecl. (xiv) of the eame Act. Clause 259 
of the Act provides. that the Commissioners 
at a meeting may fix certain places as 
being places within which certain trades 
and businesses shall not be carried on un« 
less with the license of the Commissioners 
and theninl4 categories the section proe 
vides the class of business which the Come 
miseionerscan prescribe in the manner set 
outin the section. Now,I have no doubt 
that in this case there was a meeting of 
the Commissionersand they resolved that 
certain trade should not be carried on with« 
jn the area of that Municipality without 
a license. The resolution took the form of 
s; 25y itself, that is to say, they contended 
themselves with repeating as a part of their 
resolution the 14 sub-clauses of the first 
sub-section ofs. 259,” It is equally clear 
that no Notification whatever to the public 
was made of this resolution. The resolua 
tion itself was passed in the month. of 
July, 1924. The presecutiog in this case 
commenced on the 21s& July, 1927. There 
is po suggestion by the Municipal Authorie 
ties thatany notice waa given to the ang. 
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Plieantorany other mambar of the public 
for that matter, that the business in which 
he was engaged is one for which . it was 
necessary to obtain a. license and without 
eny Notification whatever, either of the 
eharacter which I have just mentioned or 
to the effect that he had been guilty ofa 
reach of their resolution, they commenced 
this prosecution, The Magistrate, by whom 
the cass was heard, convicted the applicant 
and fined him a sum of Rs. 30. There were 
some intervening proceedingsin which the 
matter came before the High Oourt, but 
ultimately the case want on appeal to tha 
Senior Daputy Magistrate of Arrah and 
whilst upholding the conviction he reduced 
fine to one of Rs. 20. E 
Now,the poiuts that come to be deter- 
mined in this case are, first, whether the 
resolution, which was passed by the Munici- 
pality, waein accordance with law; and the 
second point was whether the facts of the 
case come within the sub-cl. (xiv) and whe- 
ther on those facts the applicant was right- 
ly convicted. With the latter point I pro- 
pose to deal first. It is not said in this 
case that he was carrying on any trade 
or business which was offensive in itself 
but that he was using an oil engine to 
assist himinhis business and that was 
the breach of the clause which was com- 
plained of. Itis argued by the learned 


Advocate for the applicant in thiscase that’ 


the facts in this case do not come within this 
sub-clause. Sub-clause (xiv) reads “any 
manufacture, process or business from 
which offensive or unwholesome smells 
may arise, or which has been declared by 
the Local Government by Notification to 
be dangerous or offensive.” The use of an 
oil engine, although it may be and in fact 
is a machinery by which the manufacture 
is carried on, yet atthe same time it can- 
not besaid that it is a manufacture; nor 
can it,inmyjudgment, be said to be a 
process within the sub-clause. The other 
ex preasion used in the clause is “or business 
from which offensive or unwholesome 
smells may arise." Again the oil engine 
may be a part of the inachinery by which 
the business may be carried on. But it is 
perfectly clear that if the Municipal Au- 
thorities so desire they could prevent an 
old engine without a license if it came with- 
in the other part of sub-cl. (xiv), that is to 
say “or which has been declared by the 
Local Government by Notifieation to «be 
dangerous or offensive.” If the Local 
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Government had declared in this case that 
the use of machinery within certain areag 
was offensive, then that would have settled 
the matter anda ceonvictidn would have 
been warranted. In my judgment the 
plain meaning of the words “manufacture, 
process or business" do not contemplate 
the use of an oil engine. But I do not, 
necessarily decide the case on those 
grounds; but thereseems to bg a point in 
this case which is fatal to the prosecution, 
I have already stated that it must be 
assumed in this case thata ragolution was 
passed. It isnot contended for a moment 
that it has been published in any way, and 
it is argued indeed by the learned 
Counsel for the respondent that no publica- 
tion is necessary. We have to remember 
in this case that a prosecution of thig 


character is of a quasi penal nature; and e 


the result of the argumentof the learned 
Oounsel would be that there may be a 
meeting ofthe Council creating an offence 
as they have undoubtedly done in this 
case, without any Notification to the 
public, and immediately after the meeting 
which declared a certain business to ba 
an offence under the Act without a license 
having been granted they might proceed t5 
prosecute and to get convicteda person whom 
they alleged was guilty of a breach of their 
resolution. It seems to me that quite apart 
from therules of construction which I 
must apply to this case itis only neces- 
sary tostate those facts to show how absurd 
the contention is. I have yet to learn 
that & Municipal Authority or for that 
matter a Government can make an offence 
without there being a Notification of some 
kind to the public in general. An offence 
of abreach of the regulation is in fact 
an offence under the Act under which the 
regulation purports to have been made, 
In my judgment in this case it was neces- 
sary for the Municipal Authorities, the 
Commissioners that is tosay, when they 
came to the resolution under s. 259 to 
notify it to the public in some manner, In 
this connection I have been referred to 
s. 356 of the same Act, which is in 


:Ohap. X4I and deals with procedure. 


Section 396 provides that "every by-law, 
order, notice or other document direeted ' 
to be-published under this Act shall be 
written in, or translated. into ete., ete.” 
in other words, it provides *the method 
of publication. It state? at the end of 
the section that a copy shall þe posted 


. that is to say, the 
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up in a conspicuous position at such 


-offiga, and in such. other public places as 


the Commissioners may direct, 


Now, it is contended on behalf of the 


‘Municipal Council in this case that the 
.yesolution making necessary the license 


under s. 259 does not come under s.356. 
J..see nothing in the section apart from 
ono phrase would in any way justify that 
argument, In the first place, on princi- 
ple it seems to me to be only just that 
when the Commissioners are creating an 


. offence inethis way it would benecessary 


to notify it as I have already stated, 
The phrase, which appears in 8. 356, which 
learned Oounsel ssys excludes the provi- 
sions of s. 259 from the provisions of 
8. 356, is "or other document directed to 
be published under this Act shall be 


_ written in.” In my judgment s. 356 or 


the clause to which I have referred, the 
word ‘directed’ does not refer to a direction 
by the Act, but it meansa direction by 
the people or the body, 4. e., in this ease the 


. Commissioners, who are granted the power 


to make by-laws, orders or to issue notices; 
section means that 


when the Commissioners come to the 


-conclusion thata by-law, order or notice 


shall be made or issued, then it shallbe 
published in a certain manner. In order 
to support the argument of the learned 
Counsel on behalf of the Municipal 
Authorities, I wasreferred tos. 115 as an 
illustration of the suggestion that the 
Act in some instances at any rate directs 
the publication of certain orders or notices. 
In other words, unless the Act directs a 
notiee or order to be published, then it 
is unnecessary to publish it. The illustra- 
tion under s. 115 isthe case of an assess- 
ment list; but it inno way supportsthe 
argument, thats. 115 is a section which 
specifically lays down a particular method 
of publication of the matter therein dealt 
with, that is to say, the assessment list. 
And if in any way it can be read with 
s. 356 for the purpose, which the learned 
Counsel for the opposite party desired the 
Court to read it, then all that can be 
said is that s. 115 and s. 35& are con- 
tradictory; because whereas s. 356 providés 
that notices or orders, etc., shall be publish- 
ed in. a certain way s. 115 provides that 
they should be published in another way. 
In my judgment the Court gets no help 
from s. 115 ancl fafito see in any way 


“from the Ach any support for the cone 
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tention that the words "directed to be 
published" mean directed by ihe Act rather 
than directed by the persons, who hava 
been granted powers under the Act, 
Quite apart from this interpretation, it 
seems to me the fundamental principle 
of law which applies, that if an offence 
is to be created by a by-law or order or 
notice, then it is necessary for those who 
have power under the Act to create such 
offence to publish the fact so that the 
public at large may know that such an 
offence has been created or as ih this 
case that it is necessary in order to carry 
on certain trades and businesses to have 
& license for that purpose. 

In my judgment, for the considerations, 
which I have stated, this conviction cannot 
stand and must be set aside, and th 
fine, if paid, must be remitted. 

B. K.P. Conviction set aside, - 
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LAHORE HIGH COURT. 
OnrMINAL APPEAL No. 416 or 1928. © 
June 19, 1928. 
Present:—Justice Sir Alan Broadway, KT., 
and Mr. Justice Agha Haidar. 
BHAGTU—Acoosmp—APPELLANT 
versus 
EMPEROR- RESPONDENT. 
Criminal trial—Identification—Dark night—Re- 
cognition by voice. 
Tdentification of the accused in a pitch dark 
night by the modulation of his voice cannot be 
"Ed relied upon for his conviction. [p. 791, col. 


! diiine appeal from an order of the 
Additional Sessions Judge, Amritsar, dated 
the i7th March, 1928. 

Mr. Ram Lal Anand and Mr. Perkash 
Chand, for Mr. Ram Lal, for the Appellant. 

Mr. Des Raj Sawhny, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—The appellant, Bhagtu, 
has been sentenced to death by the Ad- 
ditional Sessions Judge of Amritsar under 
s. 302 ofthe Indian Penal Code for having 
caused the death of one Inder Singh. He 
has appealed to this Court, and the record 
is also before us under s. 374 of the Code 
of Criminal Procedure for$he confirmation 
of the death penalty: 

e The facts of the case may be ‘briefly 
ntated as follows i= ; 
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The deceased Inder Singh, who was a 

ambardar was severely beaten on the 
avening of the 23th July, 1927, i. e., some- 
where between 9 and 10 p.m. He died on 
the 30th July, 1927, in Hospital without 
re-gaining consciousness, Ths First Inc 
formation Report was lodged on the 3lst 
July, 1927, at the Kathunangal Police 
Station| aud on the same date the post 
mortem examination of the body of Inder 
Bingh was performed. Inder Singh re- 
ceived terrible injuries, and, according to 
the medical evidence, there were no less 
than twenty marks of those injuries on 

is body. | 

A number.of persons were challaned by 
the Police, but we are con cerned only with 
Bhagtu who has been convicted and sen- 
tenced as already stated. 

The story of the prosecution is that 
there was enmity between Inder Singh 
and two other persons, namely, Kishen 
Bingh and Bawa Singh, and that these two 
persons opened negotiations with Bhagtu 
who also had some grievance against 
Inder Singh. Itis said that*Kishen Singh 
and Bawa Singh offered Bhagtu Rs. 600 
as remuneration ifhe could bring about 
the murder of Inder Singh. According to 
the prosecution, Bhagtu got together a 
number of his associates on the evening 
of 28th July, 1927, after he had been given 
information by Bawa Singh and Kishen 
Singh that Inder Singh was due to return 
home latein the evening from Amritsar 
whers hehad gone on some business. The 
party proceeded to the Railway Station, 
and, after meeting one or two Strangers, 
cam2 upon Inder Singh who at the time 
happened to be accompanied by Bur 
Singh (P. W. No. 9) and Santa Singh 
(P. W. No. 7). Inder Bingh's party was 
accosted by Bhagtu who was the leader 
of the alleged gang of murderers and there 
was exchange of abuse. The Story for the 
prosecution goes on to say that Bhagtu 
and his companions made a violent attack 
upon Inder Singh and his party. Santa 
Singh at once ran away and took shelter 


in the Railway Station whieh was not. 


very far of. Bur Singh (P. W. No. 9) 
received some injuries and fell down in 
some earth pits, while Inder Singh was 
rendered unconscious as a result of the 
injuries that he received. 

The case reslly turns up on the evidence 
of one Baru who has turned approver 
(P. W. No. 6) and the corroboration, if any 
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whichhe receives from ‘the stalement of 
Santa Singh and to a certain extent from 
the evidence of a woman nanied Musame 
mat Rakhi (P. W. No. 10)* Bur Singh frank- 
ly admitted that he did not recognise any. 
one among the assailants. Bur Singh has 
given evidence in support of the story for 
the prosecution as already narrated above, 


The sole question is whether the evi- . 


dence given by Baru the approver, T8- 
ceives corroboration in a material pare 
ticulars by any other evidence on the record. 
So far as Musammat Rakhi is concerned 
her statement is that she visited the house 
of Bhagtu in the evening, a few hourg 
before the occurrence. She says that sha 
went to demand the price of some oil-seed: 
which she had sold to Bhagtu's wife, and 
that, while she was there, she saw certain 
of the accused persons who were diseussing 
the murder of Inder Singh within her 
hearing. Her evidence was rightly rejected 
by thelearned Additional Sessions J udge, 
and we are fully satisfied that he was 
right in the course that he followed. 

Now remains the question of Santa Singh's 
evidence. He. says that, while he was 
running away, he recognised Bhagtu and 
two other persons, with whom we are 
not concerned, by their voices. Now if 
this statement was to be believed then it 
would not be necessary at all to consider 
the evidence of Baru, the approver, because- 
that alone would be direct evidence of the 
complicity of Bhagtu in the murder of 
Inder Singh. But there are difficulties in 
the way of prosecution before it can in- 
duce this Oourt to accept the evidence 
of Santa Singh. Santa Singh, imm$diate- 
ly, after the attack of Inder Singh's party 
commenced, ran away to the Railway 
Station for protection, and it does not appear 
that he mentioned the names of these three 
persons, whom he has named now, to any 
one of the Railway employees at the Rail- 
way Station, as some of the assailants of 
Inder Singh. Immediately after the attack 
he'met Banta Singh Lambardar who deposes 
that he does not know if Santa Bingh 
made any statement to this effect. Besides, 
to recognise a person in „a pitch dark 
night, asethe night in question undoubted- 
ly was, merely by the modulations of his A 
risky experiment, and, 
even if Santa Singh's statement be accept- 
ed for what itis worth, it is, very difficult 
to say that this a evidence amounts to 
material corroboration of the testimony. 


199 
of the approver, Baru. In our opinion, 
Santa Singh does not seem to be a reliable 
witness and his evidence does not put 
the ease on behalfeof the prosecution beyond 
yeasonable doubt. Furthermore, it is 
possible that Santa Singh might have 
made an honest. mistake when, terror 
stricken, he turned tail and fled to the 
Railway Station. 

Under these circumstances we are not 
satisfied that the evidence relied upon 
by the Additional Sessions Judge is 
sufficient to justify the conviction of 
Bhagtu ferethe murder of Inder Singh. 
We, therefore, allow the appeal of Bhagtu, 
set aside his conviction and sentence and 
order that he may be released forthwith. 

P. L, Appeal allowed. 
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PATNA HIGH COURT. 
ORIMINAL Revision No. 342 or 1928. 
June 19, 1928. 
Present:—Mr. Justice Wort. 
CHHANU PRASAD SINGH— Acovuszp 
— PETITIONER 
versus 


EMPEROR—Opposire PARTY. 

Criminal Procedure Code (Act V of 1898), s. 408 
—Penal Code (Act XLV of 1860), ss. 368, 366, 498— 
Charge under s. 498—Acquittal—Subsequent charge on 
same facts under ss. 868, 866—Former Magistrate not 
competent to try chargewnder s. 366—Plea of autre 
fois acquit—Accused's right to raise the plea at amy 
stage—Tests. 

The accused was tried unders. 498 of the Penal 
Code onéhe charge that he, between the 10th and 
31st December, 1927, took away R from the custody 
of N with intent to commit illicit intercourse with 
her and was detaining her at his house. He was 
acquitted on that charge. He was subsequently 
prosecuted under ss. 363 and 366 of ‘the Penal 
Code on the charge that he, on the 10th of Decem- 
ber, 1927, kidnapped R from the lawful guardian- 
ship of N with intent that she may be seduced 
to illicit intercourse. The Magistrate who acquitted 
the accused on the first charge was not competent 
to try an offence under s. 366 of the Penal Code 
though he was competent to try an offence under 


s. 363: 

Held, that the accused was not entitled to 
have a verdict of not guilty’ entered on the plea 
of autre fois acquit as regards the charge under 
s. 366 but was, however, entitled to such a verdicte 
under s. 363. (p. 793, col. 2.] 

‘An accused person is entitled at any stage of the 
proceedings to set up the plea of autre fois acquit 
andto substantiate it if he can. [ibid.] 

In determining whether an accused person is 
entitled to have a verdict of not guilty entered on 


‘the ground of autre* fois *acquit where the first 
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Court was competent to try the subsequent chargo 
tle real test is whether the evidence is the same 
in both cases, [p. 793, col. 1.] 

Criminal revision from a decision of the 
Sessions Judge, Darphanga, dated the 24th 
May, 1928, and praying that proceedings 
pending under ss. 3€8 and 366, Indian Penal 
Code, in the Court of the Deputy Magis» 
trate should be quashed, 

Messrs. L. P. E. Pugh, Cammiade, 
Murari Prasad and K. P, Upadhyaya, for 
the Petitioner. 

Mr, Hasan Jan, for the Opposite Party. 


JUDGMEN'T.-This is a Rule to show 
cause why a verdict of not guilty should 
not be entered on & plea of autre fois 
acquit. - ! 

he accused was tried under s. 498 of tbe 
Indian Penal Code,and the charge under 
that section was “ That you between 10th 
and 31st December, 1927, at Darbhanga 
took away Ratni, wife of Phuswa, from 
the custody of Nirdhania, her mother hav- 
ing care of Ratni with intent that she may 
have illicit intercourse with you and you 
are detaining: her at -your house with that 
intention.” On that charge the accused was 
acquitted. He is now being tried, it is 
alleged by him for the same offence, on 
charges under ss. 363 and 366 of the Indian 
Penal Code. The charge in that case is: 
“That you on the 10th day of December, 
1927, at Hasan Chak, town Darbhanga, 
kidnapped Musammat Ratni, a female under 
16 years of agefrom the lawful guardian- 
ship of Musammat Nirdhania, her mother, 
and thereby committed an offence punish- 
able under s. 363, Indian Penal Code” ; 
and the charge goes on to say thaton the 
10th December he kidnapped Ratni with 
intent that she may be seduced to illicit 
intercourse and thereby committed an 
offence punishable under s. 366 of the 
Indian Penal Code. 

It isto be noticed that the trial, which 
is now proceeding, deals with one of the 
dates, which was the subject-matter of the 
earlier charge dealing with the dates from 
the lCth December to the 3lst December, 
this charge dealing with the 10th December. 
It is contended on behalf of the accused 
that having regard to the events which 
have happened he is entitled to be ac- 
quitted on the plea of autre fois acquit 
under s. 403 of the.Code of Criminal 
Procedure. It is argued on*the latter part. 
of sub-s. (1) of s. 403 that these offences,’ 
that isto say, the offences under ss. 263, 
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866 and 498 being offences for which an 
alternative ‘sharge might have been made, 
ey thathe may have been convioted by 
reason of s. 237, he brings his case within 
fhe purview of s. 403 and he is entitled to 
be acquitted. There is no doubt that in 
the first case the Magistrate might have 
charged the accused with alternative charges 
under ss. 363, 366 or 498 and convicted 
him ultimately, if he found him guilty, 
that is to say, of such an offence as provided 
by one of those sections as the evidence 
disclosed, and to that extent I am in 
egreement with the argument advanced on 
behalf of the accused that the case does 
come under s. 403 of the Indien Penal 
Oode. But itis said on behalf of the com- 
plainant in this case that these offences, 
that isto say, the offence which was com- 
mitted onthe 10th December is a separate 
offence from that which was committed on 
the 31st December, and in that connection 
the order, which was made by the Sessions 
Judge, has been brought to my attention. 
The Sessions Judgein the order, in which 
he rejected the application of the accused, 
stated that the Magistrate in the earlier 
case confined his attentión almost entirely 
to the question whether the accused had 
detained this girl and that he did not 
direct his mind to the question whether 
he had kidnapped her in the first plaee. 
I am in agreement with that argu- 
ment in part. It is possible that there was 
a separate offence for each day, for instance, 
that the accused detained this girl ; 
but Ido not agree that the offence of the 
10th December, or rather that the charge 
under 8. 498, was necessarily a different 
charge from the charge which is now being 
tried. It has been decided that the real 
test is whether the evidence is the same 
in both cases, and in my judgment quite 
clearly in this case the evidence, which 
was adduced in the case under s. 468, was 
eubstantially the same and must be adduced 
in the charges under ss.363 and 366. In 
the earlier casein which the decision has 
been given the Magistrate had a wider 
range of evidence, if I may use the ex- 
pression, and it was open to him to convict 
for kidnapping on the 10th December, which 
is the allegation made against the accused in 
the case which is new being tried. It seems 
to me, however, that it is unnecessary to 
decide thetase op that point. Before I 
come to what I consider in this case to be 
a material point, I would like to “make 


e 
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some comment upon the order of the learn- 
ed Sessions Judge. He seems to be of the 
opinion that s. 403 merely prevents a trial 
from being held in a*case in which tha 
facts arethe same in” en earlier case in 
which an accused has been acquitted. He 
appears tobe of theeopinion that when a 
case has once begun it is impossible under 
8. 403 to stop it,that is to say, that the 
accused is not entitled to be acquitted 
under that section even ifa eplea of autre 
fois acquit is successful as the trial has 
already begun. That construction of the 
section is wholly artificial end it ig quite 
clear that it cannot be sustained. There 
aremany tests which one ean apply to 
show that construction ig wholly erroneous, 
It has been held, for instance, that it is for 
the accused to show that he hag been ac~ 
quitted in circumstances which entitled 
him toa verdict of not guilty on the pleg 
of autre fois acquit., ‘Now that decision 
must be wrong if the ressoning of the 
learned Sessions Judge is right. Tt implies 
that the oase is proceeding, and the onus 
is upon the accused during that prosecu. 
tion forhim to show that he has been 
already acquitted on the game charge, 
There is no doubt that the accused person 
is entitled at any stage of the proceedings 
to set up this plea and to Substantiate it 
if he can. As I have already said these 
considerations do not determine this case, 
Sub-section (4) of s. 403 of the Code of 
Criminal Procedure provides: “A person 
acquitted or convicted of any offence con- 
stituted by any acts may, notwithstanding 
Ssuch?aequittal or conviction, be subsequent- 
ly charged with and tried for'any other 
offence constituted by the same acts which 
he may have committed if the Court by 
which he was first tried was not competent 
to try the offence with which he ig sub- 
sequently charged.” The short answer to 
this application, it seems to me, is that the 
Magistrate, who acquitted the accused under 
s. 498, had no jurisdiction to try the case 
under s. 366, although he had jurisdiction 
to try a case under s. 363; and applying the 
provisions of sub-s. (4), the accused is not 
entitled to have a verdict of not guilty 
entered on the plea of autre fois acquit at 
least as regards s. 366 for the reasons which 
Ihave stated. Hais entitled, however to 
a verdict of not guilty under s. 363. Bat in 
those circumstances I- have no power to 
direct that the trial under 8, 366 shall not 
proceed; but I'would like to calli to the 
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attention of the Magistrate, who is trying 
the present case, that he has no jurisdiction 
to determine the matter but has merely 
jurisdiction to commit for trial and also to 
call to his attentioyf the observations of the 
Magistrate who tried the case under s, 
498. 

The Rule is discharged. 
ALN. A. Rule discharged, 


amana rarna 


LAHORE HIGH COURT. 
G@RIMINAL REVISION PETITION 
No. 268 or 1928. 
June 12, 1928, 
Present:—Mr. Justice Tek Chand. 
FAZAL DAD—AconsED—PETITIONER 
versus 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 498—V oidable 
marriage, defence of—Option of avoiding marriage, 


. time for exercise of. 


. Divisional Magistrate, 


ent. 
. JUDG 


t the marriage of the enticed with 
foe oan was voidebls at the option of the 
enticed, is not a defence to a charge under s. 498, 
Penal Oode, unless it 18 also shown that that 
option was exercised before the enticement. 

Petition for revision of the orderof the 
Sessions Judge, Jhelum, dated the 22nd 
October, 1927, affirming that of the Sub- 
Chakwal, dated the 

th July, 1927. = 
d Nand Lal, for the Petitioner. 
Mr. Shambu Lal Puri, for the Respond- 


MENT.—One Baz lodged a com- 
plaint under s. 498, Indian Pedal Code, 
against Fazl Dad petitioner alleging that 
he had enticed away his married wife 
Musammat Musahib Bano for the purpose 
of having illicit intercourse with her. 
After the evidence for the prosecution had 
been recorded, the trial Magistrate framed 
charges under 68. 498 and 363, Indian Penal 
Code, against him and ultimately convicted 
him of both offences, sentencing him to 
rigorous imprisonment for two years 
under each count, the sentences to run 
concurrently. The conviction and sentences 
were affirmed on appeal by the Pearned 
i Judge. 
ip sion the first point urged is that 
the marriage of Musammat Musahib Bano 


. with the complainánt has not been proved. 
But there are clear findings of fact on this 
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point by the Courts below which are supe 
pr by evidence and J cannot go behind 
them. ; 

It is contended that the marriage of the 
girl with Baz, having been performed by 
her mother at a time when she was & 
minor, was voidable at her option, and as 
there ig no proof of consummation after 
she had attained puberty and she had 
actually left the complainant, she must be 
considered to have exercised the option 
and had ceased to be his wife. But in order 
to sustain this argument there must be 
repudiation of the marriage before the'ab- 
duction. In other words, the option should 
have been exercised before the enticement, 
There is, however, no allegation or proof of 
I must, therefore, 
hold that the marriage, though voidable, 
was subsisting at the time of the commis- 


- Bion of the alleged offence. 


The next point taken is, that there is no 
finding of either of the Oourts below that 
the petitioner knew or had reasonto believe 


. that Musammat Musahib Bano was the wife 


of Baz. It is, no doubt, true that neither the 
Magistrate northe learned Sessions Judge 
has recorded any finding of this essential 
point, but I have examined the evidence 
and have no reason to doubt that the 
petitioner, who lives in & neighbouring 
village and belongs to the same brotherhood, 
had the necessary knowledge that the girl 
had been married to Baz. I hold, there- 


-fore, that all the necessary ingredients of 


av offence under s. 498 have been establish- 


.ed. I think, however, that a sentence of two 


years’ rigorous imprisonment is excessive, 
In my opinion the ends of justice will be 
met by reducing the sentence to rigorous 
imprisonment for one year. 

As regards the conviction unders. 363, 
the first point to be noted is that it was 
not stated in the complaint that the girl 
was a minor nor were the other necessary 
ingredients disclosed in the evidence led 
by the prosecution. The learned Magis- 
trate appears to "have suo motu framed 
an additional charge under that section 
and proceeded to convict the petitioner 
thereon. After hearing Mr. Shambu Lal 
Puri for the complairfant I am of opinion 
shat the conviction of the petitioner under 
g. 363 cannotstand. 

The result is that the petition for re- 
vision is accepted to this extent that the 
conviction ind sentence under s, 363, Indian 
Penal Code, are set aside but the convic- 
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tion under s. 498, [ndian Penal Code, is 
maintained and the sentence under that 
section is reduced to rigorous imprison» 
ment for a period of one year. 

R. L, Petition partly accepted. 


OUDH CHIEF COURT. 
OetminaL AÁPPman No. 322 or 1928, 
July 14, 1928, 

Present: —Mr. Justice Nanavutty. 
RAMESHWAR AND ANOTHER—AOCQUSED 
— APPELLANTS 
versus 
EMPEROR—Opposits PARTY. 
Criminal Procedure Code (Act V of 1898), s, 297—~ 
Accused charged with dacoity—Conviction for 
voluntarily causing grievous hurt—Legality of con- 
viction—Admission—Accused's written statement— 

Conviction based on partial statement, legality of. 

Dacoity is an offence against property, whereas 
voluntarily causing grievous hurt is an offence 
affecting human body and itis not, therefore, open 
to a Oourt to charge the accused under s. 392/397, 
Indian Penal Code, and to convict them of an offence 
under s. 325, Indian Penal Oode. [p. 795, col. 2.] 

Begu v. Emperor (1), distinguished. 

It is settled law that the case forthe prosecution 
must be proved by theevidence of the Orown wit- 
nesses and cannot be based upon the partial ad- 
mission of the accused in his defence. A written 
statement filed by tke accused is either to be 
accepted in toto or to be rejected in toto and a 
portion of the contents of that statement cannot be 
used to base the conviction of the accused. [p. 795, col, 
2; p. 796, col. 1.] 

Criminal appeal against an order passed 
by the Sessions Judge, Hardoi, dated the 
25th May, 1928. 

Mr. R. F. Bahadurji, for the Appellants. 

Mr. H. K. Ghosh, for the Crown. 


JUDGMENT.—This is an appeal from 
a judgment ofthe learned Sessions Judge 
of Hardoi convicting the appellants 
Rameshwar and Maiku under s. 325, Indian 
Penal Code, and sentencing each of them 
to undergo two years’ rigorous imprison- 
ment. I have heard the learned Counsel 
for the appellants and also the learned 
Government Pleader on behalf of the 
Crown. Theappellants along with Baldeo, 
Lachmi Narain, Narain, and Hira Lal 
were committed “to the Court of Session 
at Hardoi charged with offences under 
$3. 892 and 397, Indian Penal Code, The 
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learned Sessions Judge acquitted all these 
six accused persons of the charge under a, 
392/397, Indian Penal Code. He, however, 
convicted only Rameshwar and Maiku of the 
offenoe under s, 325, Ihdian Penal Code. 
because in their written statements filed 
by their Pleader these accused had ad- 
mitted that Rameshwar was attacked hy 
the appellant Sheo Sahai who set upon 
Rameshwar's chest and Maiku in trying 
to defend Rameshwar struck Sheo Sahai 
on the head. It is settled law that the 
case for the prosecution must be proved 
by the evidence of the Crawn witnesses 
and cannot be based upon the partial 
admission of the accused in his defence. 
The learned Sessions Judge acquitted all 
the six accused of the charge of dacoity. 
If the prosecution story had been believed 
by the learned Sessions Judge then the 
appellants ought to have been founde 
guilty of the offence of robbery under 
s. 392, Indian Penal Code. The offence 
of dacoity comes under Chap. XVII 
of the Indian Penal Code whereas the 
offence under s. 325 falls under Chap, 
XVI of the Indian Penal Code. 

Dacoity is an offence against property, 
whereas s. 325, Indian Penal Code, is an 
offence affecting human body. It was, 
therefore, not open to the learned Sessions 
Judge to charge the appellants under s, 
392/397, Indian Penal Code, and to convict 
them of an offence unders. 325, Indian Penal 
Code. The lsarned.Government Pleader 
invited my attention to aruling of tleir 
Lordships of the Privy Council in Begu 
v. Emperor (1) in which their Lordships 
held that s. 237 of the Code of* Criminal 
Procedure was applicable and that under 
that section no charge under s. £01, Indian 
Penal Code was necessary to be framed. 
The facts of that case are quite different 
from the facts of the present case and 
the principle laid down therein has no 
relevancy to the contention urged before 
me by the learned Counsel for the ap- 
pellants in the present case. 

Apart from this legal defect there is 
no evidence on the record to justify the 
conviction of the appellants of an offence 
undess 325, Indian Penal Code. If the story 
of dacoity deposed to by the prosecution 


(1) 88 Ind: Cas. 3; 52 1. A. 191; 20. W, N. 447; 48 
M. L. J. 613; 41 C. L. J. 437; 27 Bom. L, R. 707; 3 Pat. 
L. R. 95 Or; A. I. R. 1925. P. 0.130; 6 Lah. 9226; 93 
A. L. J. 636; (1925) M. W. N. 418; 26 Or, L. J. 1059; 7 
Lab. L. J. 324; 30 O. W. N.*581 (P. O.) 
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Witnesses is not believed by the Court 
then there is no evidence left tosustain 
the conviction of the appellants on a 
charge under s. 325, Indian Penal Code. 
The only evidence on the record upon 
which the learned Sessions Judge has 
based the conviction of the appellants 
js the written statement of the appellants. 
‘That written statement is either to be 
accepted in toto or to be rejected in toto, 
A portion of the contents of that state- 
ment cannot be used to base the con- 
viction of the appellants as has . been 
done by the learned Sessions Judge of 
Hardoi. The learned Sessions Judge writes 
in his judgment that Rameshwar and 
Maiku cannot plead the right of self- 
defence in the present case because Sheo 
Sahai did not make any attempt tocause 
them hurt. These accused were never 
*called upon to meet the case of grievous 
hurt upon which they have been con- 
victed and upon the prosecution case as 
set up by the prosecution witnesses, no 
right of self-defence can be pleaded by 
these appellants but if the story told 
by the prosecution witnesses is rejected 
as false, then no case remains for the 
accused to answer. 

For my own satisfaction I have examined 
the evidence of the prosecution witnesses 
and I am fully satisfied that the charge of 
dacoity breaks down as completely against 
these appellants as it did against the 
remaining four co-accused who have been 
acquitted by the learned trial Judge. 
The present appellants have been con- 
victed of the offence of grievous hurt 
merely Üpon their own admission that 
Sheo Sahai attacked Rameshwar and Maiku 
struck Sheo Sahai to save Rameshwar. 
For the reasons given above I allow this 
appeal, set aside the convictions and sen- 
tences passed against the appellants and 
acquit them of the offence for which they 
have been convicted and order their im- 
mediate release. 


G. H. Appeal allowed. 
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LAHORE HIGH COURT, 
OrI{INaL Revision No. 1768 oF 1927, 
May 11, 1928. 

Present:—Mr. Justice Jai Lal. 
EMPEROR-—CouPrAINANT—PRTITIONER 
versus 
DHANA LAL-—AccUB8ED— RESPONDENT. 

Oriminal Procedure Code (Aet V of 1898), 8. 489— 

Enhancement of sentence in revision, principles governe 
ing. 
High Court will not ordinarily enhance the sen- 
tence on revision merely on the ground that if it 
were seized of the trial of the accused it would 
have awarded a longer sentence of imprisonment 
than that awarded by the Magistrate but will inter- 
fere where the sentence awarded by the trial Court 
is grossly inadequate. [p. 797, col.2 ] ! 

Empress v. Chuni Lal (1, Khana v. Emperor (2) , 
and Emperor v. Khairati Lal (3), referred to. 

Case reported by the Sessions Judge, 
Delhi, with his No. 845 of 18th October, 1927, 

FAOTS of the case appear from the fol- : 
lowingreport made by the Sessions Judge:— 

The appellant, Dhana Lal, was pro» 
prietor of a shop in Delhi styled “the 
Stationery Mart." In order to create con- 
fidence with certain Banks in Delhi he 
entered upon a series of bogus negotiations 
by means of Railway receipte and invoices. 
Eventually in March, 1923, he absconded. 
The details are given in my judgment in 
Criminal Appeals Nos. 215. and 216 of 1927, 
The total amount involved is said to 
have exceeded Rs. 2 lakhs. In the two trials 
he has been convicted by me of cheating 
on four counts, the amounts in these four 
counts alone totalling about Rs. 34,000, 

The Magistrate convicted on all 
six counts. He sentenced the accused 


“to aix months’ rigorous imprisonment on 


each count in each of the two cases and toa 
fine of Rs. 200. He directed that the 
sentences in the two cases should run 
concurrently. Thus the whole term’ of 
imprisonment imposed amounts to 18 
months. Fera deliberate fraud, involving 
such large sums and carried through a 
long period of time the sentences are, in 
my view, glaringly inadequate. I accord- 
ingly refer the cases to the Hon'ble Judges 
with the recommendation that the sentences 
be enhanced so that she appellant be 
imprisoned for at least seven years. 


Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Petitioner, 

Mian Abdul Aziz and Lala Moti Sagar, 
R. B., for tHe Respondent. 

ORDER.—Dhana Lal, respondent, was 
convicted by a Magistrate of the First 
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Class under ss. 420 and 468 of the Indian 
Penal Code for having cheated the 
Allahabad Bank Limited and the Central 
Bank of India Limited in respect of 
Rs. 84,000. In the 'ease of Allahabad 
Bank he has been charged and convicted 
on three counts. In the case of Central 
Bank of India he has been convicted on 
one count. The sentence in the Allahabad 
Bank case in. each of the counts is six 
months’ rigorous imprisonment, to run 
consecutively and in the case of the 
Central Bank of India he has been award- 
ed a similar sentence. The sentences in 
both the cases have been ordered to run 
concurrently. The convict has further 
been directed to pay fine of Rs. 200 on 
each count, This fine, if recovered, has 
been directed to be paid to the Banks 
concerned in the manner mentioned in the 
judgment ofthe Magistrate, It is thus to 

e observed that the substantive term of 
imprisonment to which the convict has 
been sentenced is eighteen months’ rigorous 
imprisonment. 

An appeal was preferred by the convict 
tö the Sessions Judge of Delhi who affirm- 
ed the conviction and dismissed the appeal. 
At the rame time an application was made 
on behalf of the Orown to enhance the sens 
tence. The learned Sessions Judge has 
referred the case to this Court with a 
recommendation that the sentence be en- 
hanced so as to make it at least seven 
years’ rigorous imprisonment. 

. It appears that before the reference by 
the Sessions Judge was received in this 
Court the convict applied for revision of 
the order of the Sessions Judge affirming 
his conviction. The petition was dis- 
missed in limine by a learned Judge of 
this Court, The reference by the Sessions 
Judge was then placed before me for 
hearing and a claim was made on behalf 
Of the respondent that he was entitled to 
show cause against his conviction, It 
was, however, contended on behalf of 
thee Crown that this right the convict 
had lost by virtue of the dismissal of 
his petition for the revision of his con- 
vietion in this Court. I referred this 
question for decision by a Division Bench. 
and the opinion of the learned Judges 
who heard thet referenceis that the con- 
viotis not gntitled to show cause against 
his conviction. I«nust, therefore, deter- 
mine the question of sentence accepting 
pe correct the finding of the Court below 
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that the respondent has committed the 
offence of which he has been convicted. 

It appears from the judgment of the 
learned Sessions Judge that the convict 
has been guiliy of systematic cheating for 
along period and that the total amount 
in respect of which he has cheated the 
Banks is something like 2 lacs against 
which it is alleged by his Oounsel that, 
he left stationery and other property 
valued at Rs. 70,000 or Rs. 40,000 whjeh 
has now deteriorated in value owing to the 
action of the Banks in getting the Police to 
take charge of the same and 116 consequent 
deterioration when stored by the Police. 
lt is alao contended on behalf of the re- 
spondent that the time that has elapsed 
since the commission of the offence and the 
starting of the prosecution, and also the 
delay tnat has occurred in the completion 
of the trial, during most of which period e 
the petitioner was in custody, should be 
taken into consideration. Final the 
learned Oounsel cited some authorities of 
this Oourt which lay down that this Court 
will not ordinarily enhance the sentence 
merely on the ground that if it were seized 
of the trial ot the accused it would hava 
awarded a longer sentence of imprisons 
ment than thatawarded by the Magistrate 
but that this Court will interfere only where 
the sentence awarded by the trial Court ig 
grossly inadequate, 

Counsel for the Crown assenta to thia 
proposition and indeed it is not capable 
of being controverted. l have, thereiore, 
to decide whether having regard to the 
principles laid down in the various authoria 
ties this isa fit case in which thetentenca 
should be enhanced, 

The authorities cited were Empresa 
v. Chuni Lal (1), Khana v. Emperor (2) 
and Emperor v. Khairati Lal (3). It is not 
necessary for me to refer to these authoria 
ties inany detail as they depend on tha 
peculiar facts proved ineach. In considera 
ing the question whether the sentence 
awarded by the Magistratein this case was 
grossly inadequate, 1 have to bear in mind 
the fact that the accused created confidence 
with the Banks in his favour by deceitful 
means ànd made them to advance to him 
large amounts on the security of goods 


(1 7 P. R. 1889 Cr. 
(2) 107 Ind. Cas. 759; 29 Ore L. J, 276; 9 A.L, Cs, 


R. 901, 
` (2) 107 Ind, Oas. 776; 29 Gr, L, J, 291; 10 AT, Ons 
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which, as a matter of fact, did not exist. He 
started bogus firms in different towns to 
which nominal goods were despatched 
and Railway receipts in respect there- 
of were discounted by the Banks. 
The accused finally took delivery of 
ihe goods himself and again sent them 
to some other or the same bogus firm 
&nd took an advance from the Banks 
against the Railway receipts in the same 
manner. Fifslly, during the course of 
similar transactions which continued for a 
considerable time he cheated the Banks to 
the extent of Rs. 34,u00 in connection with 
the four transactions alone in respect of 
which he has been convicted. I have given 
due weight to the considerations suggested 
by the respondents’ Counsel. 

' I consider that under the circumstances 
the sentence of six months’ rigorous im- 
*prisonment on each count and the total im- 
prisonment of eighteen months is grossly 
inadequate in this case. At the same time 
in the case relating to the three counts in 
respect of which he has been convicted for 
cheating the Allahabad Bank, the learned 
trial Magistrate could not award a sentence 
of more than four years’ rigorous imprison» 
ment, i. e, double the term of imprison- 
ment that a Magistrate of the First Class is 
ordinarily competent to award. I consider 
that it is a fit case in which the maximum 
term thatthe Magistrate was competent to 
award should have been awarded, Accepting 
therefore, this reference I enhance the 
sentence passed on Dhana Lal in the case 
yelating to the three counts on which he 
has been convicted for cheating the Allah- 
abad Bank Limited to four years’ rigorous 
imprisonment, and in the case relating to 
the Oentral Bank of India Limited to two 
years’ rigorous imprisonment. As'directed 
by the Magistrate the sentence in both the 
cases shall run concurrently. The sentence of 
fine is maintained, 


B, Ta Sentence enhanced, 
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ALLAHABAD HIGH COURT. 
ORIMINAL APPEAL No, 3/2 oF 1228. 
July 4, 1928. 
Present:—Mr. Justice Dalal. 
MUNSHI AND ANOTHER—APPELLANTS 
versus 


BMPEROR-—RzsPONDENT. 

Penal Code (Act XLV of 1860), s. 4152— Building, 
meaning of -Place enclosed by thorny bushes, whether 
‘building —Conviction under s. 452, when legal. 

A place which is merely enclosed by thorny 
bushes without any door or gateway evenofthorn 
which has to be opened before making an entry is 
nota ‘building’ within the meaning of s, 452 ofthe 
Penal Code, and a person who enters such an 
enclosure and assaults another person sitting in the 
enclosure cannot be convicted under the said section. 


Criminal appeal from an order of the 
Sessions Judge, Bulandshahr, dated the 
31st of March, 1928. 

Mr. M. A. Aziz, for the Appellants. 

Mr. Sankar Saran (Government Pleader), 
for the Orown. 

JUDGMENT.—It is certain that the 
appellants went to an enclosure of their 
cousin Ismail and beat him. The convictions 
and sentences, underss. 323 and 324 of the 
Indian Penal Code, were correctly recorded. 
As tothe conviction under s, 452, it does 
not appear that Ismail was sitting inside 
any building. The matter is not of particular 
importance here because the sentences are 
concurrent, At the sametime as the con- 
viction has been recorded and the question 
raised here in appeal, a decision will have 
to be given. Oriminal trespass is committed 
in a house when an entry is madeina 
building, tent or vessel used as a human 
dwelling, or any building used as a place of 
worship, or asa place for the custody of 
property. Ismail has a thatched house, and 
he was sitting outside this house. Some 
thorny bushes are placed round-about, and 
for this reason it is sought by the prosecution 
to designate the open place where Ismail 
was sitting as a building. Except fora few 
thorns the place is open. There is no roof 
above. The thorns are merely put down 
to indicate the extent of the courtyard, 
and not to prevent entry, There is no 
evidence that there is any door or gateway, 
even of thorn, which “has to be opened 
before making entry to this enclosure. Such 
a place is not a building, and the convictie 
under 8.452 must be set aside, 

I set aside the conviction apd sentence 
under s, 452, otherwise the appeal ig 
dismigeed, 


de Me Ai Conviction set aside, 
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LAHORE HIGH COURT. 

CriminaL APPEAL No. 305 0r 1928, 
April 20, 1928, 
Present :—Mr. Justice Agha Haidar. 
TULSI alias ABDUL KARIM—AocvuvsEs— 
j APPELLANT 
versus 
EMPEROR-—RESPONDENT- 

Evidence Act (Iof 1872), s. 118—Child of tender 
years, evidence of — Procedure. 

Before examining a child of tender years as a 
witgess a Court should satisfy itself that the child 
is sufficiently intellectually developed to comprehend 
what he has seen and to give an intelligent account 
of it to the Court. Ifthe Court is of opinion that 
by reason of tender years and defective or imma- 
ture understanding the child could not have perceived 


the particular incident to prove which he is pro-. 


duced as a witness, the Court should not only re- 
frain from administering the oath to him but should 
also decline to examine him as a witness. On the 
other hand, if the child, though of tender years is 
sufficiently intelligent to understand the questions 
put to him and to give rational answers to those 
questions then his capacity to give evidence is on 
the same footing as that of any other adult. But 
in such cases it would be desirable if the Court, 
before examining the child as a witness, tests his 
intellectual capacity by putting a few simple and ordi- 
mary questions to him and to record a brief proceed 
ing so that the Appellate Court may feel satisfied as 
to the capacity of the child to give evidence. 

Dhani Ram v. Emperor (|) and Sheikh Fakir v, 
Emperor (2), referred to. 


Criminal appeal from an order of the 
Additional Distriet Magistrate, Delhi, dated 
the 19th January, 1928, 


JSUDGMENT,—Tuleialias Abdul Karim 
bas been convicted under s. 380 read with s. 
15 of the Indian Penal Code, and sentenced 
to seven years’ rigorous imprisonment, 
including three months’ solitary confine- 
“went. "Action under s. 465 of the Criminal 
Progedure Code has also been ordered to 
be taken for a period of three years. He 
hasappealed from the Jailin which he is 
gonfined, 

. The facts are very clear and need not be 
stated in detail ag the judgment of the 
Magistrate is fairly full. Musammat Nani 
iB a sweeper woman. On the 2nd January, 
1928, she had left her house in the afternoon 
af about 2, leaving behind her niece Musam- 
mat Taro (P. W. No.2) a girl aged about 
five years old. As Musammat Nani return- 
ed about 5 o'clock she found the accused 
in her house witha bundleof clothes and 
two coppei'vesselg in his hands» Sheraised 
en alarm and caught hold of the accused, 
The accugad tried to run away bêt the 
woman did not let him go," One Shafiq-ud- 


Vots v, kMPEROR. 
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Din (P. W. No. 3) happened to be passing 
by the house of Musammat Nani and had 
noticed that the accused was in the house 
carrying a bundle of clothes and two copper 
vessels. As soon as he heard the alarm he 
went inside the houseand found that the 
accused had been caught, by Musammat 
Nani. À boy named Muhammad Ahmad 
(P. W. No. 5) also happened to be passing 
by when this incident took place. When 
he heard this noise he too went insidé the 
house of Musammat Nani and found the 
aecused with the articles of thang and 
the copper vessels in his hands. 'fhere 
cannot be any manner of doubt that the 
evidence given by these witnesses is true 
and proves the guilt of the accused bes 
yond doubt. 

There is one matter to which I wish to 
invite the attention of the learned Magis, 
trate. He has recorded the statement of 
Musammat Taro aged 5 on solemn affirm. 
ation, The provisions of s. 118 of the Indian 
Evidence Act are important in this cons 
-nection, Before examining a child of tender 
years asa witness a Court should satisfy 
itself that the child is sufficiently intellec- 
tually developed to comprehend what he 
has seen and to give an intelligent account 
of it to the Court. If the Court is of 
opinion that by reason of tender years and 
defective or immature understanding the 
ehild could not have perceived the par« 
ticular incident to prove which he is pro- 
duced as a witness, the Oourt should not 
only refrain from administering the oath 
to him but should; also decline to exa 
amine him asa witness[vide Dhani Ram 
v. Emperor (1) also Sheikh Fakir v, Emperor 
(2) On the other hand if the child, though 
of tender years, is sufficiently intelligent 
to understand the questions put to him 
and to give rational answers to those queg« 
tions then his capacity to give evidence ig 
on the same footing as that of any other 
adult. But in suchcases it would be de« 
sirable if the Oourt, before éxamining the 
child as a witness, tests his intellectual 
capacity by putting afew simple and ordia 
naty questions to him and to record g 
brief proceeding so that the Appellate 
Court may feel satisfied as:to the capacity 
of the child to give evidence, . 

However, in examining the evidence in 
the present case, I have not attached any 


(1) 31 Ind, Cas, 1005; 33 A. 49; 13 ALL, J, 1072; 44 


$ 


Or, L, J. 828. 
(2) 110. W, N, 51; 4 Cr, La J, 402, 
* 
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importance to the evidence of Musammat 
‘Taro, as I find that the evidence of the 
remaining witnesses is sufficiently strong 
and cogent to bring the charge home to 
the accused. 

As tothe question of sentence the ac- 
cused has got four convictions against 
him and his last conviction was under s. 380 
when he was sentenced to 24 years’ rigorous 
imprisonment. I think that the sentence 
of seven years’ rigorous imprisonment with 
three months’ solitary confinement is too 
severe. I reduce the sentence to one of 
four years’ régorous imprisonment, The 
order under s 565 of the Oriminal Pro- 
cedure Code would stand. 

B. L, Sentence reduced. 


OUDH CHIEF COURT. 
OrrminaL APPEAL No, 320 or 1928, 
July 14, 1928, 
Present:—Mr, Justice Nanavutty, 
TiLAK RAM AND OTHERS—AÀCCUSED— 

APPELLANTS 


versus 
EMPEROR—Ruzspon DENT. 

Motive—Omission by prosecution to allege or prove 
motive—Actual commission of offence proved—Con- 
viction, whether to be upheld. 
` Itis not the duty of the prosecution to suggest or 
to prove any motive on the part of the accused in 
committing an offence. Ifthe actual evidence as to 
the commission of the offence is believed, then no 
question of motive remains to be established, and 
the conviction should be upheld. 

Criminél appeal from an order of the 


‘Sessions Judge, Sitapur, dated the 2nd May, 


928, 

Mr. H. G. Walford, for the Appellants, 
: Mr. H. K. Ghosh, Government Pleader, for 
the Crown. 
: JUDGMENT.—This is an appeal from 
,& judgment of the learned Sessions Judge 
of Sitapur convicting the appellants of 
offences under ss, 304 and 147, Indian 
Penal Code, and sentencing them to various 
terms of imprisonment, 1 have heard the 
learned Counsel for the appellants and 
also the learned Government Pleadet and 
perused the evidence on the record. This 
ease is an offshoot of the case of Kings 
Emperor v. Mahadeo and others which was 
tried by the learned Sessions Judge and 
decided by him on M 1%h of December 
pad the appeal in which case was dismissed 


hea RAM v; EMPHROR. 


110 I. C. 1828 

by a Bench of this Court on the 3rd 
February, 1928. The facts of this case have 
been fully set forth in the careful and 
elaborate judgment of the learned Ses- 
sions Judge and it is’ unnecessary for me 
to recapitulate them. There had been a 
quarrel in village Moradia between two 
Brabmia youths, Prag and Ganga, over 
money won at gambling by the former 
from the latter and this led to a riot which 
took place on the 3rd of September, 1927, 
and resulted in the death of Newazi Teli 
the same evening. A perusal of the evi- 
dence on the record leaves no room in 
my mind as tothe guilt of appellants. 
The suggestion that these appellants had 
no motive in joining this riot and that 
they were sent for afterwards has got no 


force to my mind. The evidence of the . 


prosecution witnesses has been carefully 
weighed by the learned Sessions Judge in 
his elaborate judgment and I see no reason 
to differ from him in the ‘conclusion arrived 
at by him. 

It is argued before me that the motive 


' alleged by the prosecution is not believable. 


It is not the duty of the prosecution to 
suggest or to prove any motive on the 
part of the accused in committing such a 
serious offence. If the actual evidence as 
to the commission of the offence is believed 
then no question of motive remains to be 
established, The learned Counsel for the 
appellants has argued this case at consider- 
able length but has failed to satisfy me 
that the evidence of the prosecution is un- 
reliable and unworthy of belief. The alibi 
evidence of the defence has been rightly 
rejected by the learned Sessions Judge. 
The sentences passed on the appglla 

are, in my opinion, not too sever I 
true that the event out of which this seri&us 
riot arose was of a very petty and ina 
significant nature but in view of théfaoct 


that a human life has been lost and sevérB] |, 


A 


persons have been severely injured, tha 5. 
sentences inflicted on the accused are by . 


no means too severe. For the reasons given, 
above I uphold the convictions anid the 


sentences passed on the appellants and dig. | 


miss this appeal. 


eG E Appeal dismissed, 
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LAHORE HIGH COURT. 
CriminaL MisogLLANEOUS PETITION No. 66 
or 1928. 

April 27, 1928. 
Present :—Mr. Justice Bhide. 

FAQIR SINGH-—ACcU8ED—PRTITIONER 

x versus 
EMPEROR—ResPonDENT. 

Criminal Procedure Cede (Act V of 1898), ss. 342, 
§26—Examination of accused, object of—Lxamina- 
tion of accused amounting to cross-examination, legal- 
ity of-—Transfer of case— Apprehension of mis- 
carrtage of justice, effect of- Criminal trial—Com- 
plying with procedure, necessity of. 

The object of the examination of an accused 
person under s. 342, Oriminal Procedure Code, is 
only to enable him to explain any circumstances 
appearing in evidence against him. The examina- 
tion ought not to be conducted in the manner of 
eross-exaümination of an adverse witness and a Judge 
or Magistrate is not entitled to establish a sort ofa 
Court of inquisition to force a prisoner to commit 
himself by making some incriminating or embarrass- 
ing admissions or statements after a series of ques- 
tions the exact effect of» which he may not be able to 
comprehend. [p. 802, cols. 1 & 2.] 

Hossein Buksh v. Empress (1, Umar Din v, 
Emperor (2), Hurry Churn Chuckerbutty v. Empress 
(8), Emperor v. Anant Narayan (4), Queen-Empress 
v. DUE (5) and Niru Bhagat v, Emperor (5), refer- 
ved to. j 

lt ia well-established that in support of an appli- 
cation for transfer it is sufficient for an applicant to 
prove circumstances likely to give rise to a reason- 
&ble apprehension in his mind that he will not get 
a fair trial and it is not necessary for him to prove 
Bny actual bias or prejudice in the mind of the 
Judge. [p. 803, col. 1.] 

Sardari Lal v. Emperor (7) and Amar Singh v, 
Sadhu Singh (8), referred to. 

An examination of accused under s. 342, Criminal 
Procedure Code, amounting practically to a lengthy 
oross-examination of the accused directed to elicit 
his defence isa circumstance likely to create such 
apprehension and is a good ground for transfer of 
the oase, [p, 802, col. 2.] 


"VEbileapsempt disposal of a criminal case is a 
m Tatan itis ofequalor even greater 
impo ode "dip rj y proper attention to the procedure 


prescribed by re so 88 to ensure, on the one hand, a 
fair trial jto the accused and, at the same time, to leave 
resulting 


om.deiécts in procedure. [p. 803, col. 1) 
(7 Petition, under s. 526, Criminal Procedure 
Oodé,for transfer of the case pending in 
the Court of the Additional District Magis- 
trate, Lahore, to some other Oourt having 
competent jurisdiction in the same District 
or to some other Distfict. . 
Mr, Jai Gopal Sethi, for the Petitioner. 
Messrs, Carden Noad, Government Advo- 
Gate, and Ahmad Hassan, Special Pub- 
lic Prosecutog for the Respondent. 
ORDER.—This*is an application for 
transfer of a criminal case under ss. 477 (A), 
498, and 420/511, Indian Penal Oode, pend- 
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ing against the applicant Bawa Faqir 
Bingh, an Advocate, from the Court of Mr. 
Lincoln, Additional District Magistrate, 
Lahore. In the affidavit ffled in support ofthe 
application, a large number of allegations 
of various sorts have been made, but the 
material ones may be conveniently grouped 
under the following heads :— 

(I) It is alleged that the learned Magis-- 
trate has deliberately refused to give facili- 
ties to the applicant to prosecute his civil 
suit connected with the same facts on which 
the prosecution is based and that the record 
of the civil suit was unnecessarily sent for 
and detained by him so as to delay the deci- 
sion of that suit. 

(II) That the applicant when examined 
under s. 312, Criminal Procedure Code, was 
put questions by way of cross-examination 
on several points contrary to the provisions 
of that section merely with a view to elicit 
his defence and then the prosecution waa 
allowed to eall additional witnesses to rebut 
the defence. 

(II) That the learned Magistrate has 
committed many irregularities in procedure, 
He does not allow the applicant sufficient 
latitude to cross-examine witnesses, does 
not read over statements of witnesses to 
them, and threatens applicant with prose- 
cution. He does not also allow him faci- 
lities for inspection of the record. 

(IV) That the learned Magistrate did 
not postpone thecase and give reasonable 
time to the applicant to enable him to file 
an application for transfer, as required by 
8. 526, Oriminal Procedure Code. 

As regards the first point, it appears that 
the 20th December, 1927, had been'fixed for 
hearing in the civil case. The criminal 
ease to which this application relates was 
transferred to the Court of Mr. Lincoln on 
the 7th December, 1927. The applicant's 
allegation is that it was brought to the 
notice of the learned Magistrate that the 
20th December was fixed for hearing in the 
civil case at Jullundur, that a large num- 
ber of witnesses bad been summoned, and 
the applicant himself was also to appear 
as his own witness therein on that date, and 
that the learned Magistrate was requested 

'* to fix some otber date, but he insisted on 
fixing and did fix the 20th December, 1927, 
as the date af hearing in the criminal cass 
and refused even to dispense with the ap- 
plicant's personal a&ttendanee before him 
on that date. The learged Magistrate has 
said in his explanation on this point that he. 


s 


C 

&02 
‘fixed this date according to his convenience 
and that the date in the civil case was sub- 
sequently brought to his notice. My atten- 
tion has, however, been drawn in this con- 
nection to an applieation, dated 15th De- 
cember, 1827, presented to the Magistrate in 
which the applicamt definitely stated that 
the date in the civil suit was brought to his 

e notice before the date in the criminal case 
was fixed. The learned Magistrate in his 
order on thas application did not say that 
the above statement in the application was 
notcorrect. It seems, therefore, that the 
learned Magistrate either overlooked the 
aforesaid statement in the application or 
has forgotten it. 

Therecord of the civil suit was sent for 
by the learned Magistrate at the request of 
the Public Prosecutor and seems to have 
been kept in his Court for a long time, 


e although it was not at all required for 


immediate use. It was admitted before me 
that there was only one document on the 
record of the civil case which the prosecu- 
tion required, and thatit has not uptil now 
been used by the prosecution in the exami- 

nation of a single witness, though the trial 
has lasted over threo months since the re- 
cord was sent for. -The applicant made a 
very reasonable request to the learned 
Magistrate that & certified copy of the whole 
yecord of the civil case might-be prepared 
at his expenseand kept by the Magistrate 
for reference, if necessary, but even this 
request was refused. No attempt has been 
made by the learned Government Advocate 
to justify this attitude of the learned 
Magistrate. 

It may be that the learned Magistrate was 
etly anxious to push on with this criminal 
case, which had been badly delayed ; but it 
must, I think, be said that the attitude taken 
ap by him in connection with the requests 
made by the applicant in connection with 
his civil suit waslikely to create a reason- 
able apprehension in the mind of the ap- 
plieant that the learned Magistrate was 
prejudiced against him and that he was not 
likely to got a fair trial at his hands, 

Before the close of the proseeution evid« 
dence the applicant was examined at great 
length under s. 342, Criminal Procedure 
Dode, on the 13th January, 1928, and as many 
hs 79 questions were put to him, ^ 

The object of the examination of an ace 
gused person undér that section is only to 
enable him to explain any circumstances 
appearing in evidence against him, It has 
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been repeatedly held that the examination 
ought not to be conducted in the manner of 
cross examination of an adverse witness and 
that a Judge or Magistrate is not entitled to 
establish a sort ofa Court of inquisition to 
force aprisonertocommit himself by making 
some incriminating or embarrassing’ admis- 
sionsor statements after a series of q 1estions 
the exacteffect of which he may notbe able to 
comprehend. See, inter alia, Hossein Bukhsh 
v. Empress (1), Umar Din v. Emperor (2), 
Hurry Charn Chuckerbutty v. Empress (3), 
Emperor v. Anant Narayan (4), Queen-Em- 
press v. Rangi (5), Niru Bhagat v. Emperor 
(6). In the present instance several of the 
questions appear to beof this nature (see 
e.g, questions Nos. 26, 31, 32, 43, 55, 65, 66, 
67, 68,69). Ithas beenalleged thatadditional 
witnesses were produced by the prosecution | 
simply to rebut the defenee disclosed in the 
course of this examination and this fact has 
not been denied before me, This was cer- 
tainly not a properuse of s. 342, Oriminal. 
Prozedure Code. 

Thestatement of the applicant which was 
taken down on the 13th January, 1928, was 
apparently shown to him 13 days later, 
after it had been typed. The applicant then 
corrected the statement in certain respects,’ 
With respect to these corrections the learn- 
ed Magistrate made the following note:— . 

Some alterations made at the instance of. 
the accused, which completely change his: 
‘answers, I am sure what I took down was, 
correct and I shall treat these amendments 
as an after thought.” 

Now, according to the provisions of s. 364, 
Oriminal Procedure Code, the applicant 
was entitled to explain or add to hia, 
answers when the statement was shown, or 
read over to him and it was the duty’ of. the 
Magistrate to make the record ‘ conformable 
to what he declared to be the truth’ and 
then append the necessary certificate. It is 
the statement as finally declared by the 
accused to be true that is to be accepted as 
representing his defence and the learned: 
Magistrate should not have expressed "any 
opinion about it till the conclusion of the 


(1) 6.6. 96; 6 O. T. R. 529;° 3 Shome L. R. Or, R. 394: 
8 Ind, Dec. (N. 8.) 68. 

(2) 67 Ind. Oas. 340; 2 Lah. 129; 3 Lah. L. J, 2874 
93 Cr. L. J. 388; 87 P. L. R. 1922. 

(3) 10 0.140; 13 O. L. R. 358; 5 Ind. Dec. (N. s} 
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(4) 8 Bom.'L. R. 94; 1 Or. Ba, J. 105. 

(5) 10 M. 295; 2 Weir 361; 3 Ind. Dee; (N. 8 

e $lInd. Oas, 219; 1 Pat, 630; A, G B. 
589; 4 P.L, T 76; 24 Or, Had Oh 
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case. The note made by the learned Magis- 
trate may reasonably create an impression 
that he had already, made up his mind as 
to the value of the defence set up-by the ap- 
plicant as indicated in the corrections made 
by him. 

It is well-established that in support of 
an application for transfer it is sufficient for 
an applicant to prove circumstances likely 
to give rise to a reasonable apprehension in 
his mind that he will not get a fair trial and 


it is not necessary for him to prove any ac-, 


tual bias or prejudice in the mind of the 


Judge [vide, inter alia, Sardari Lal v. 
Emperor (7), Amar Singh. v. Sadhu Singh’ 


(8)]. I think it must be held that such cir- 


cumstances have been established in the’ 


Present case. ; 

On the above findings it is unnecessary 
for me to discuss the other irregularities 
alleged to have been committed. The ap- 
plieant can urge them in appeal for what 
they may be worth, if and waen the neces- 


sity arises. , 


I may, however, remark that while prompt 
disposal of a criminal case is a matter of 
{mportance, it is of equal or even greater 
importance to pay proper attention to the 
procedure prescribed by law so as to en- 
pure on the one hand a fair trial to the 
accused and at the same time to leave no, 
loophole for any failure of justice resulting 
from defects in procedure. 

The trial has already taken a long time 
and the necessity of transferring the case 
at this stageis tobe regretted. The ap- 
plicant has, however, assured me that 
he has no desire to protract the pro- 
ceedings, and that neither he, nor the co- 
accused will ask for ade novo trial and has 
stated that if any such request is made 
either by him or the.co-accused the District 
Magistrate will be at liberty to re-transfer 
the oase to the Court of Mr, Lincoln. [See 
petition, dated 25th April, 1928, on the re- 
cord], 

laccept the application and order the 
east to be transferred to some other Magist- 
rate competent to try the case, to be selected 
by the Distriot Magistrate, 

R. L. * Application accepted, 

(7) 71 Ind. Cas. 1006; 3 Lah. 443; A. I. R. 1923 Lab, 
201; 24 Or. L. J. 286. : 

(8) 86 Ind. Cas. 709; A.I. R. 1925 Lah, 361; 2 Lah, 
Cas, 28; 26 Or. L. J, 853; 6 Lah, 396; 7 Lah, Lid, 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 374 or 1928. 
June 22, 1928. 

Present :—Mr. Jtstics Wort. 
SHEODATT ROY—Accosgsp—PETITIONER 

` versus 
EMPEROR— Opposite PARTY. 
Motor Vehicles Act (VIII of 1914), s. 16—Motor 
Vehicles Rules, r. 41—Conviction under s. 16 —Magis- 
irate's power to cancel permission to ply for hire— 


Criminal Procedure Code (Act V qf 1895), ss, 842, 
537—Failure to examine accused  again—Mere 


irregularity. : 

A Magistrate has no power under the Rules 
framed under the Motor Vehicles Act, 1914, to 
cancel a permit to ply for hire though he has power 
under r. 41 to'cancel a driver's license. 

The failure to examine an accused for a second 
time under s.342 of the Criminal Procedure Code 
will not vitiate a trial if it has caused no prejudica 
to the accused, : 

Oriminal revision from an order of the 
District Magistrate, Sambalpur, dated thee 
Ist June, 1928, affirming that of the Magis- 
trate, First Class, Sambalpur, dated the 
30th April, 1928. . 

Mr. S. De, for the Petitioner. 

JUDGMENT.—lIn this case the peti- 
tioner has been convicted under s, 16 of the 
Motor Vehicles Act and fined a sum of 
Rs. 30 and the permit granted to him has 
been suspended for a period of four 
months, The permission or permit so-call- 
ed isin a form of authorisation to ply for 
hire the motor lorry, which was the subjects 
matter in this prosecution, and one ofthe 
conditions was that passengers should not 
exceed twenty in number, 

A number of points have been taken, but 
the last of which was that the Magistrate 
had no jurisdiction to suspend the permit 
for a period of four months which he haa 
done. It is pointed out that the learned 
Magistrate purported to act under rule 41 of 
the Rulesmade under theMotor Vehicles Act 
being Act VIII of 1914. Itis to be noticed 
that this rule refers to a cancellation of sus« 
pension for a period not exceeding one year 
of a driving license of any personif it ig 
proved tohis satisfaction that the person 
has driven recklessly and negligently and 
so on. Now, there is no other reference 
in the rules which makes any provision 
for tfe cancellation of this permit as 
distinguished from a license, and it seema 
tome perfectly clear that rule 41 gave ma 
authority to a Magistrate to cancel the 
permission, There might have been a rule 
framed entitling a Magistrate hearing a 
case of this kind to cancel such permission 
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Butin the absence of any such rule I am 
quite clearly of the opinion that the Magis- 
trate's order, in so far as it relates to the 
suspension of the ,Mcense, was bad in law. 
To other points relate to the actual convic- 

ion. 

The frst point taken is that the Magis- 

trate has relied upon the statement made 
by the driver who was the applieant's co- 
accused stating that the responsibility for 
the overloadigg which was the offence of 
which the applicant was convicted was the 
entire responsibility of the owner. It is 
pointed out shat the applicant was pre- 
judiced in this way as his co-accused driver 
was tried with him. But it is to be noticed 
that the Magistrate merely adds that state- 
ment of the co-accused as corroboration 
of another part of his finding that the 
overloading took place in the presence of 
the present applicant, If that bea fact, 
which is quite clearly established, then 
it is equally clear that the conviction under 
8,16 was right in law and cannot be set 
aside on the ground merely that the 
Magistrate made reference to the statement 
of the co-accused. It cannot be said that 
in the circumstances the applicant is in any 
way prejudiced, 
: The other pointis that by reason of the 
provisions of ss, 242 and 342 of the Codeof 
Oriminal Procedure an examination on two 
occasions of the accused is contemplated, 
that is to say, when he is first brought 
before the Magistrate as provided by s 242 
and an examination after the closing of the 
evidence under the lattersection which I have 
mentioned, Now no kind of prejudice is 
Shown assuming for a moment that no 
8econd examination was held, and it seems 
to me that this conviction cannot be disturb- 
ed on that ground, 

The conviction of the applicant, therefore, 
Yemains; but the suspension of the ‘permit’ 
being bad in law, as Ihave already found, 
‘that part of the order of the learned Magis- 
trate must be set aside, 


A. Ne Be Order set aside, 
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LAHORE HIGH COURT. 
OCxs1MINAL APPEAL No. 328 or 1928. 
: May 11, 1928. 
Present:—Mr. Justice Coldstream. 
KHANU—Accuszp—APPELLANT 
versus e 
EMPEROR—Responpenr. 
Penal Code (Act XLV of 1860), ss. 75, 879, 408— 
Criminal Procedure Code (Act V of 1898), s. 110— 
Enhancement of sentence for theft—Previous con- 


victions for criminal misappropriation and security 
for good behaviour. 

A security order under s. 110, Criminal Procedure 
Code, isirrelevant for purposes awarding enhanced 
sentence under s. 75, Penal Code. 

In awarding enhanced sentence ‘under s. 75, Penal 
Code, for an offence under s. 379, a previous con- 
viction under 8.403, Penal Code, cannot be taken 
into consideration. 


Oriminal appeal from an order of the Sub- 
Divisional Magistrate, Khushab (District 
Shahpur), dated the 21st January, 1928. 

Mr. Shambu Lal, for the Appellant. 


JUDGMENT.—The appellant Khanu, 
& Biloch, has been sentenced to seven 
years' transportation unders, 379/75 ofthe 
Indian Penal Oode, by the Sub-Divisional 
Magistrate of Khushab. 

The story was that Gulab, the complain- 
ant, had left his house at Muhammad Shah 
to goto Khushab and during his absence: 
on the night of the 20th of October, 1927, 
his camel was stolen. Lal Khan, the son 
of Qulab, went to Khushab next day, and 
informed his father, and Gulab reported the 
matter at Khushab Police Station on the 
22nd, giving a description of the camel, 
A number of people had seen Khanu with 
a camel of this description and Khanu 
had told some of them on their enquiry 
that he had bought the camel, Khanu 
absconded but was arrested on the 2nd of 
December, 1927, and sent up for trial, The 
evidence in the case was thatof the com- 
plainant whose camel has not been recovers 
ed, of a number of witnesses who saw 
Khanu with a camel after Gulab had lost 
his one, of a tracker, who first saw the 
tracks of the thief on the spot sevéral 
days after the theft, and that of an Hono- 
rary Magistrate Sayygd Rang Shah to 
whom Khanu had admitted that he had 
itolen Gulab's camel. According to Sayyad 
Rang Shah, Khanu was brought to him 
by the latter's cousin and a friend of 
his with a yiew to making an arrangement 
for compensating Gulab by giving him 
another camel inplace ofthe one that hg 
had lost, or by giving him its value in 
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money. After the interview Sayyad Rang 
Shah informed the Police who arrested the 
appellant, 

Khanu made no attempt to explain the 
prosecution evidence againsthim. Head- 
mitted two previous convictions under 
Chap. XVIIof the Indian Penal Code and 
B security order under s, 110 of the Oode of 
Oriminal Procedure, He oalled evidence 
which went as much in favour of the pro- 
secution as against him. 

Putting aside the track evidence, which in 
view of the time that had elapsed between 
the theft and the examination of the tracks 
upon the spot and the period between that 
examination and the experiment at which 
the tracks of the accused were identified, 
Appears to me to have very little value, the 
guilt ofthe appellent was established by 
the prosecution evidence which I have 
described. There is no reason to suppose 
that the appellant's confession to Sayyad 
Rang Shah was extorted, or must be exclud- 
ed from the evidence on any other ground. 
The appellant was properly convicted. 

Khanu was first convicted under s. 378, 
Indian Penal Code, in August, 1919, when he 
was sentenced to one and a half years' rigor- 
ous imprisonment. The security order is 
irrelevant for the purpose of s. 75, Indian 
Penal Code. The learned Magistrate has 
taken into consideration the conviction of 
Khanu in May, 1926, when he was sentenced 
to rigoreus imprisonment for one and a halt 
years, but on referring to the original file of 
that case, which is upon the record, I find 
that theconviction was not under s. 411, 
Indian Penal Code, but under s. 403. There 
is, therefore, only one previous conviction 
which can be taken into consideration for 
the purpose of enhancing the punishment 
in the present.case. I consider the sentence 
imposed on Khanu to be excessive and 
I reduceit to threeyears' rigorous imprison- 
ment. 


R. L. Sentence reduced. 
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PATNA HIGH COURT. 
OnrurNAL Reviston No. 794 or 1927. 
Februafy 24, 1928. - 
‘Present :—Justice Sir Jwala Prasad, Kr. . 
JAGAT NARAIN LALL AND ANOTHER 
—ÁAcOUSRD— PETITIONERS 
"versus 
EMPÉROR--Orrosrrz PARTY. 
Penal Code (Act XLV of 1860), s. 292 —Adwertise- 
ment im newspaper relating to book contdining 
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these." The book did not 
men and women cohabiting : 

Held, that the advertisement would not comae 
within the purview of s. 292 of the Penal Code 
aven if it really referred to pictures of men and 
women ‘oohabiting and the conviction®wag illegal.” [p 
807, col. 1.] 


Oriminal revision from an order of the 
Sessions Judge, Patna, datedethe 19th No. 
vember, 1927, upholding that of the City 
Magistrate, Patna, dated the llth August, 
1927, 

Messrs, S. Sinha, Anand 
N. Lal, for the Petitioners. 

The Government Advocate, 
Opposite Party. 

JUDGMENT.—The petitioners Jagat 
Narain Lalland Rameshwar Prasad have 
been convicted by the Qity Magistrate of 
Patna by his order dated the 11th August, 
1927, under s. 292 of the Indian Penal Code, 
The former has been sentenced to a fine 
of Rs. 250 and the latter to a fine of 
Re. 100. The conviction and the sentences 
have been upheld by the Sessions J udge of 
Patna. The petitioners have come up to 
this Oourt in revision and seek to have the 
conviction and the sentence set aside, 

The petitioner No. 1, Jagat Narain Lall, 
is the "printer and publisher of the Hindi 
weekly newspaper entitled Mahabir 
printed and published in Shrikrishna 
Press at Mahabir Office, Moradpur, Patna” 
vide his declaration (Ex. 1) dated the 4th 
January, 1926, under s. 5 of the Press Act, 
XXV of 1867. The petitioner No. 2, 
Rameshwar Prasad, is “ the printer of the 
Shrikrishna Press, Moradpur, Patna ” vide 
his declaration (Ex. 2), dated the 2lst De- 
com pen, 1925, under s. 5 of the aforesaid 

ct. 

The conviction is with respect to an ad- 


Prasad and K, 


for the 


-vertisement (Ex. 4) which appeared in the 


issue of the aforesaid paper 
September, 1926, 
as follows :— 

t * * * * * * 

It has been translated into English by 
the Government Translator (P. W. No, 3 
and'his translation which is Ex. 5 Teads ag 
follows :— t 

* Reward of Rs,500 if (proved) not erj- 
ginal. 


on the 26th 
The advertisement runs 
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Original | Illustrated ! ! Old!!! 
Kashmiri Kok Shastra. 

Written by Shriman Pandit Kokaji, 
Prime Minister, Maharaja Kashmir, con- 
tains description Sfmen and four kinds of 
women viz, Padmini, Chitrini, Sankhini 


‘and Hastini: colopred pictures (photos) of 


eighty-four postures of men and women with 


interesting description ofthese, signsofmale 


and female child in the womb ; treatment 
of all sorts of impotency ; in case of no 
isstie issue is sure; the secret diseases of 
males and females with their treatment, in- 
cantations wjth direction for winning over 
any oneand many similar things which 
are not proper to mention here are contain- 
ed in our original old book the Kashmiri 
Kok Shastra. It isthe very book which 
could not be had even for a thousand 
rupees. After a good deal of labour we 
have got it printed in Hindi from Sans- 
krit, Send for a copy and try. Price 
Rs. 3 only. lfitis not the original price 
will be refunded, 

Address—Tilismat Bhawan, No. 25, Lud- 
hiana, Punjab.” 

The passage said to be obscene in the 
aforesaid advertisement and upon which 
es conviction has been based runs as fol- 
OWB:— 

“ Tstri aur purushon ke chaurasi asan ki 
tasviran rangin (photo) tatha chaurasi 
asanon ka manohar (dilchasp) hal” which 
has been translated by the Government 
Translator as “coloured pictures (photos) of 
84 pestures of men and women with inter- 
esting descriptions of these”. The defence 
was that the word posture or “ asan” re- 
fers to he attitude of male and female 
jogis at the time of prayer. The prosecu- 
tion case is that it refers to the posture of 
men and women at the time of cohabita- 
tion. The Courts below have accepted the 
prosecution version and held thatthe refer- 
ence to the posture of men and women at 
the time of cohabitation in the advertise- 
ment is obscene. Mr. A. B. N. Sinha, Go- 
vernment Translator, (P. W. No. 3) who 
translated it says one of the meanings of 
the word *asan" is the posture adopted 
by jogis in devotional exercise. The dic- 
tionary meaning of the word “agin” is 
simply “baithne ke parkar" or mode of 
pitting. 

The book called Kashmiri Kok Shastra 
advertised in the paper was not produced in 
the Courts below and the Magistrate says 
in hia judgment: ‘Phe ok in question 
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has not been placed before me but if it 
contains 84 coloured pictures of ‘postures’ 
of men and women as stated in the ad- 
vertisement Ex. 4then it is certainly an 
obscene book. I am also of opinion that 
the passage cited above is quite clearly a 
piece of lewd writing and brings the 
advertisement itself within the meaning 
of s. 292, Indian Penal Oode.” The learne 
ad Government Advocate at my request 
has now produced the book. The advertise» 
ment in question is an exact copy of the 
first of the advertisements given at ethe 
end of the book. Between pages 48 and 
49 there are four pages of pictures of men 
and women showing postures of sitting. 
Similarly between pages 104 and 105 there 
are four pages of pictures of men and 
women sitting in different postures. They 
describe the different looks of expression 
of men and women caused by sentiments 
of sorrow and pleasure ete. They are not 
pictures showing the postures of men and 
women while cohabiting. The book does 
not at all deal with the postures of cohabi- 
tation but rather forbids the indulgence 
in such postures. It gives lessons on how 
to live a healthy life, to prevent miscar- 
riage, and to procure healthy children. 
The book is styled as ‘Kok Shastra’ which 
the Government Translator renders as a 
science compiled by Kokaji and he says 
that the book advertised relates to the 
“science of eugenics” (pertaining to race 
culture). 

In view of the passage quoted above from 
the judgment of the Magistrate, perhaps 
he would not have considered the advertise- 
ment as obscene if the book itself were 
before him and he had found that the 
coloured pictures referred to therein are not 
pictures of men and women cohabiting. 

The advertisement in question only says 
84 “asans’” or modes of postures of men 
and women, and does not say postures of 
men and women at the time of cohabita-. 
tion. It may suggest that idea, There is, 
however, nothing obscene init. The game 
advertisement has been appearing in a 
number of papers produced by the ac- 
cused in this Court. viz, The Vishva 
Mitra, Bharat Mitra, Abhyadaya, Arjun, 

*Hindi Bangabasi, Tanu Rajasthan, Kam- 
vir, Matwala, Hindu Punch and Sri Ven- 
kateshwer Samachar, pointing to the fact 
that itis mot regarded as intleeent. The 
advertisement does dot seem to refer to the 
Kok. Shastra which is supposed te qontain: 
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pictures of men and women oohabiting, 
Even if it did I would not considerit at 
all to beindecent or obscene, for the ad=- 
vertisement only says that the book adver- 
tised contains 84 postures of men and 
women. It itself does not give any posture 
Offengjve to the senses and the words used 
do -not suggest any indecent, obscene or 
immoral ideas, There is no evidencein 
this case that the book in question raised 
any obscene or immoral ideas or is cal- 
culated to deprave the minds of men or 
wemen. The advertisement does not come 
under the purview of s. 292 of the Indian 
Penal Code, This would entitle both the 
accused toan acquittal of the charge of 
which they have been convicted. 

I may incidentally mention that the 
Government Translator stated that“ one 
of the meanings of ‘asan’ is the posture 
adopted by yogis intheir devotional exer- 
cises.” The defence argued that this was 
the meaning of the word used in the ad- 
vertisement, The learned Sessions Judge 
says: "It is difficult to imagine the exist- 
ence of so many recognized attitudes of 
prayer or that their descriptions should be 
thought to be interesting.” In this the 
learned Sessions Judge is not well inform- 
ed. It is recognized as an ancient 
science in India and forms an interesting 
subject of one of the six Schools of Philo- 
sophy called Darshanas or Shastras coming 
down from the most ancient time ealled 
the Jogyadarshau or Jogyashastra by the 
ancient Rishi Patanjal. A proper asan or 
posture ofsitting helps in deep meditation 
and devotion. The aforesaid Jegyadarshan 
is resorted to by devotional people in order 
to practise the different asans for appro- 
priate devotion. It is said that a proper 
asan helps the physique, restores good health 
and induces concentration. It cures many 
diseases and people still resort to some of 
these asans. Jogis are those who are ex- 
perts and exponents of these asans. Ac- 
cording to the Hindu belief the word “84" 
is a mystic number. Thereare said to be 
8tlaksh yonis (created objects). This, how- 
ever, is not very relevant for the purpose 
of this case, whicke has been disposed of by 
me upon the ground already stated. I 
have mentioned it here only to clear up the 
idea of the learned Sessions Judge. 

. The ease of petitioner No. 2 Rameshwar 
Prasad starfds on g higher footiag. Accord- 
ing to his declaration in Ex. 2 filed before 
the Magistrate under s, 5 of the Press Act 
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referred to above heis only the printer of 
the’ Shrikrishna Presa. He has nothing: 
to do with the printing of the paper or 
with its publication ang circulation. There 
is no evidence on the record that he took 
part in printing or publishing or circulat- 
ing the advertisement in question. I da 
not find his name amongst the accused in 
the first information drawn up by the Subs 
Inspector, The accused named therein id 
Jagat Narain Lal. His name does not 
appear inthe paper itself. ‘The name of 
Jagat Narain Lall appears as printer and 
publisher. Unders. 292 it must be proved 
that the accused sold, let to hire or dis- 
tributed, or published, exhibited or in any 
manner put into circulation etc. any ob- 
scene book, pamphlet, paper, drawing, 
printing, representation or figure,or any 
other obscene object whatsoever, There is 
no evidence that the petitioner No. 2 did, 
any of the aforesaid acts or any act mem- 
tioned in any of the clauses of that section. 
Of course, the case of the editor and printer 
and publisher of the paper is different. 
He putsthe matter into circulation and 
the very fact of his being editor or pub- 
lisher brings him within the purview of 
s. 292, Indian Penal Code. There is, there- 
fore, no case against the petitioner No, 2 
even if the advertisement was obscene and 
he must be acquitted. Inasmuch as [hold 
that the advertisement has not been proved 
to be obscene I acquit; Jagat Narain 
Lall the petitioner No. lalso. The result 
is that the convictions and sentences on 
both petitioners are set aside. 
A. N, A. Conviction set aside, 





LAHORE HIGH COURT. 
ORIMINAL Revision PRTITION No. 1228 
oF 1928. . 

July 14, 1928. 
Present:—Mr. Justice Addison. 
WALI MUHAMMAD AND 0THERB— 
PETITIONERS 
versus 

e RAHMAT ALI—RESPONDENT. 


Criminal Procedure Code (Act V of 1898), s. 145 
— Disputes about joint possession, whether within 


8. 14 2 e. 

Section 145, Oriminal Procedure Code, applies only 
to disputes about actual physical possession and 
not to disputes about joint possession, [p. 809, col; 

e. 
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Petition for revision of an order of the 
Magistrate, First Class, Sheikhupura, dated 
the 23rd May, 1928, 
' ORDER.—IHis «Lordship made the 
following order on the 23rd June, 1928.] 
' Let notice issue to the other party. The 
Government Advocate has been told that 
Crown representation is necessary. Leta 
xery early date be given, sayin the second 
week of the vacation. All the records 
should be sent for. 
- In the meantime I have been moved to 
suspend at once the order attaching 15173 
kanals and 14 marlas of the petitioners’ 
land, the crops thereon etc., under s. 145 
(4), Oriminal Procedure Oode, and appoint- 
ing a manager thereof. The order appears to 
be uncalled for and illegal. No emergency 
seems to have arisen, as litigation has been 
goingon for eight years. The opposite. 
party have succeeded in getting a decree 
for 200 ghumaons out ofthe total area and 
this decreeis under appeal to the Privy 
Council. The opposite party applied to the 
Revenue Authorities to be put in possession 
of this area in certain so-called partition 
proceedings, It is alleged that it was 
held that the old field numbers could 
not be identified with the present 
ones and an area of 288 ghumaons 
(i. e. 88 ghumaons in excess) was given 
instead at a place alleged to be somewhere 
near the proper place. These partition 
proceedings have been completely quashed 
by the Revenue Oourts of the Commissioner 
and Financial Commissioner and the 
Collector was directed to restore matters 
to the status quo ante. He has purported 
to do so, hut held that the opposite party 
was in joint possession with the petitioners 
. by reason of their being co-sharers, anda 
Magistrate, First Class has taken proceed- 
ings under s. 145, Criminal Procedure Code, 
' against the petitioners. The Magistrate 
first held that he could not appoint a 
Receiver under s. 146 (2), Criminal Proce- 
dure Gode, as Rahmat Ali of the opposite 
party had been given possession and 
was in possession of the 288 ghumaons, 
while the petitioners were in posses- 
sion of the rest of the land. Proceed- 
ings there ended but only for a eshort 
time. The same Magistrate passed a 
fresh order under s. 145, Criminal Proce- 
dure Code, on the 23rd May, 1928, stating 
that there was an,immediate danger of 
a breach ofthe peace due to disputed pos- 
session of land, and ehe ordered it to be 
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attached unders. 145 (4), Criminal  Proce- 
dure Code, and later he appointed a 
manager. This time he attached all the | 
land of the petitioners, amounting to 
about 2000 ghumaons* out of which, of 
course, the opposite party will be entitled 
on a proper partition effected by theeReve- 
nue Authorities to possession of 200 
ghumaons somewhere in the area, subject 
to the appeal to the Privy Council. 
Admittedly the petitioners were in posses- 
sion ofall of it till the opposite party waa 
put in possession of 288 ghumaons in 1927 
by the Collector whose proceedings have, 
however, been completely and finally 
quashed by the Financial Commissioner. 
Even now itis clearthat whenthe Magis- 
trate passed his order, the petitioners were 
in physical and legal possession of the whole 
area except the 288 ghumaons, wrongly 
given by the Oollector to the opposite party, 
and which he was directed to return to the 
petitioners, though this'had not actually 
been done. Rahmat Ali still asserting 
that he was in possession of the: 288 
ghumaons. As he has been lawfully ordered 
to surrender that possession and does not 
wish to doso, itis he and he alone who 
appears to bein the wrong and no ques- 
tion apparently arises under. s. 145, 
Oriminal Procedure Code. Further, the 
opposite party are actually suing for mesne 
profits, thus showing that they never had 
possession till wrongly given possession of 
288 ghumaons by the Oollector. Lastly, 
8. 145 is concerned solely with the fact of 
actual physical possession and any question 
as to whether possession is on behalf of 
others or in one’s ownright is quite irrele- 
vant. In these very exceptional circum- 
stances, and as there appears to have been 
avery grave miscarriage of justice, the 
Oriminal Law apparently being set in 
motion to help the opposite party and to 
overawe the petitioners, I think that this 
is & proper case for me to take action 
immediately especially as it is stated that 
the cattle of the petitioners are now unable 
to getfood. The Manager is said even to 
be selling the petitioners’ old stacks of 
bhusa (fodder), while tlfe petitioners have 
to buy fodder for their cattle. I accord- 
ingly suspend for the time being the ap- 
pointment of a Manager or Beeeiver as 
regards al] the land except the 288 ghu- 
maons, wrongly given by the Collector to the 
opposite party in the so-called partition 
proecetlings, as they retained that area to: 
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the end in spite of the orders of the 
Financial Commissioner and Commissioner 
and I direct the Magistrate to see that, 
with the exception of that area, the 
Manager do forth-with* and without fail 
surrender all the rest of the land to the 
petitioneys. At the hearing the opposite- 
party will be given an opportunity to 
"urge that the manager should be re appoint- 
ed, but this concession must not be treated 
as allowing the trial Magistrate to keep 
the manager on till the hearing. The 
manager must atonce hand over all the 
land exceptthe 288 ghumaons demarcated 
and defined in the partition proceedings, 
to the petitioners, Any questions as to his 
remuneration can be settled later and if 
there is any dispute as to the 288 ghumaons, 
I direct that the whole area be handed over. 
The District Authorities have an easy 
remedy in their hands, if they do as a 
fact apprehend a breach of the peace. The 
only persons, who apparently contemplate 
such a breach, are the original petitioners, 
who do not wish to lose the 288 ghumaons 
-which have been ordered in due course of 
Jaw to be taken back from them, and action 
can be taken against them, if necessary, 
under s. 107, Oriminal Procedure Oode, and 
against any others who are proved to be 
contemplating a breach ofthe peace. 
. This order must be communicated at 
once to the Magistrate concerned. 


Messrs. D. C. Ralli and Hazara Singh, 
for the Petitioners, 

Messrs. B, R. Puri, Nanak Chand and 
Diwan Ram Lal, Assistant Legal Rememb- 
rancer, for the Crown for the Respondent. 


.. JSUDGMENT.—By order dated the 
28rd of June. 1928, willbe read as part of 
this order. That order has been carried 
out, and the Magistrate has removed the 
Manager from possession of 15173 kanals 
14 marlas of land, except the 283 ghumaons 
which forthe time being were allowed in 
my last order to remain with the Manager. 

L have now heard Counsel and am 
clear that the proceedings of the Magistrate 
are without jurisdictien and must be 
quashed. The Oivil Court gave the op- 
posite party joint possession of 15173 
kanals 14 marlas, the opposite}party’s 
share of which ampunted only to 288 
ghumaons. It Would appear that,* having 
done thie, the Executing Court did all it 
could, It was then for the opposite party 
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to apply to the Revenus Offieia]g for the 
partition of their share of the land and 
theydidso. They were successful at first 
in getting a specific area ‘of 288 ghumaons 
separated off by the Revenue Officials, and 
possession of this area was given to them, . 
The head of the Reverue Department, 
however, namely, the Financial Commis- 
sioner, reviewed these orders and completa: 
ly quashed the partition proceedings, 
directing that the status quo dnte should 
be restored. This meant that the petitions 
ers before me should have been restored ta 
their previous physical possesfion of tha 
288 ghumaons by the Collector in obedience 
to the order ofthe head of the Department 
which order could be passed under the 
provisions of the Punjab Revenue Act, 
The Collector does not appear to hava 
wished to do so, and it was at his instance 
that the Magistrate took action under s. 145 
of the Criminal Procedure Code. In tha 
course of the proceedings the Magistrate not 
only attached the 288 ghumaens, which had 
been separated from the rest of the area in 
the abortive partitian prooeedings, but the 
whole area of 15173 kanals 14 marlas, hold- 
ing that there was a dispute about the whole 
area, There is ample authority for the 
proposition that s. 145 applies only to 
disputes about actual physical possession 
and not to disputes about joint possession. 
The actual physical possession of the whole 
area was with the petitioners up to the 
time that 288 ghumaons were given by the 
Collector tothe opposite party and all the 
land except the 228 ghumaons was in the 
actual physical possession of the petitioners 
at the time the order was passed. No 
question, therefore, can arise about any 
portion of the land except possibly the 288 
ghumaons. Even this latter area has been 
ordered to be restored by competent 
authority to the petitionera, so that there 
is no dispute as to who is entitled to its 
possession. The proceedings, therefore 

regarding the whole area were without 
jurisdiction. I accept the petition, get 
aside all the proceedings and orders of the 
Magistrate, First Class and direct that they 
should end. The manager should now be 
directed to give up possession of the 288 
ghumaons a3 his appointment automatically 
comes to anend. I have already indicated 
atthe end of m first order the remedyinthe 
hands of the District Authoritigs if they do 

as a fact, apprebend a breach of the peace, 

Ba Ia Petition accepted, 
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LAHQRE HIGH COURT. 
CurtyiNaL Revision PETITION No. 815 or 1928. 
' May 11, 1928, 
Present ;*-Mr. Justice Jai Lal. 
GANDA MAT) AND ANOTHER—AcousED— 
PBTITIONERS 
versus 
EMPEROR-—RzSPONDENT. 


Expert evidenoe— Opinion formed by expert before 
examination in Court, use of—Opinion of expert in 
sivil case, us@ of, in subsequent criminal trial. 

The opinion of an expert which is admissible 
against anaccused is one given by him at the trial. 
‘The opinion formed by him before the trial in another 
case is nof substantive evidence. It is doubtfulif 
‘such opinion recorded for the purposes of a previous 
puit, is at all admissible. [p. 811, col. 1,] 

- Jassu Ram v. Emperor (1), referred to. 


Petition for revision of an order of 
the Sessions Judge, Attock at Oampbell- 
pur, dated the 10th April, 1928, affirming 
‘that ofthe Magistrate, First Class, Attock 
‘at eee dated the 19th March, 
1928. 


Mr. Kishen Dayal, for the Petitioners. 
Mr. Shambu Lal, for the Government 
. Advocate, for the Respondent. 

JUDGMENT.—This is a petition for 
the revision ofthe order of the Sessions 
Judge of Attock upholding the convictions 
of the petitioners Ganda Mal and Kishen 
Chand. 

It appears that Ganda Mal instituted a 
suit against one Musammat Misri and an- 
other forthe recovery of the amount alleg- 
ed to be due to him on an alleged balance 
struck in his book for Rs. 32. The defend- 
ant Musammat Misri denied that she had 
thumb-marked the book entry in question. 
The Suit was finally dismissed by the Sub- 
ordinate Judge, who heldthe entry to be 
‘fictitious’. Onan application being made 
by Musammat Misri to file a complaint 
against Ganda Mal and his witness Kishen 
Chand, who had appeared at the trial of 
the civil suit to depose to the genuineness 
of the entry, the Subordinate Judge de- 
clined to file the complaint. The District 
Judge on appeal, however, directed that a 
complaint be filed. Oonsequently both 
Ganda Mal and Kishen Chand were tried 
and convicted by a Magistrate of the First 
Olass, the former under ss.* 467, 471 
of the Indian Penal Code and the latter 
under ss. 471, 109 of the Indian Penal Code 
and the Sessions Judge has dismissed their 
appeal. S. i 

The only point that needed determina- 
tion was whethef the book entry alleged 
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to have been signed by Musammat Misri 
was aforged document and the only evi» 
dence produced on this question by the 
prosecution is the testimony of Musammat 
Misri and Lala Diwan Ohand of the Finger 
Print Bureau of Phillaur. 

8o far as Musammat Misri is concerned 
she definitely stated that the thumb-im» 
pression in question was not hers. She 
even denied that she ever had any dealings 
with Ganda Mal. In order to disprove 
her statement the accused produced some 
witnesses who alleged that she had put her 
thumb impressions on various entries in 
Ganda Mal's books on other occasions. The 
evidence of these witnesses has not been 
considered to be reliable by the learned 
SessionsJudge. Lala Diwan Ohand wasasked 
to express an opinion whether the thumb- 
impression with regard to which evidence 
had been given by these witnesses tallied 
with the admitted thumb-impression of 
Musammat Misri. He stated thatthree of 
such thumb-impressions were totally blur- 
red and undecipherable, and, therefore, 
incapable ofcomparison. With regard to 
one of them he stated that it was not clear 
enough for definite identification, but show- 
ed some points of similarity. 

Again Musammat Misri stated in cross- 
exawination that no demand in respect of 
the amount claimed by Ganda Mal had 
been made from her before the suit was 
instituted. The Subordinate Judge, who 
tried the civil suit, however, proved that 
she had admitted before him that a demand 
in writing had been made from her before 
the institution of the suit. The learned 
Sessions Judge considers that these matters 
are insignificant and do{not materially 
affect the evidence of Musammat Misri. 
With these conclusions I am unable to 
agree. 

The case depends almost eutirely on the 
direct evidence of Musammat Misri and if 
it isfound that she had not told the truth 
in some respects it will be very difficult to 
base a conviction on her testimony, which 
is not corroborated by other evidence. The 
learned Sessions Judge has correctly re- 
marked, apart from the above censidera- 
tien, that the evidenee of Musammat Misri 
ought not to be accepted without corrobo- 
ration. Now the corroboration relied upon 
by the learned Judge js the testimony of 
Lala Diwan Chand. ° 

It appears that the thumb-impression. 
im.question which is marked as Hx, Peh 
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was sent to the Finger Print Bureau at 
Phillaur along with the thumb-impression 
of Musammat Misri taken in Court (Ex. P- 
2) for comparison and the opinion given by 
Lala Diwan Chand was that they did not 
tally. He was not, however, examined as 
& witness in the civilcases and consequent- 
ly his opinion was held to be inadmissible 
in thatoase. But Lala Diwan Ohand was 
examined as a witness in the criminal 
case and it transpired at the trial that the 
thumb-impression on Ex. P.1 had been 
defaeed hythe placing of country ink over 
it. The learned Sessions Judge makes the 
following remarks with regard to theres- 
ponsibility for obliterating this impres- 
sion ;— 

* Who obliterated the marks, or for what 
reason is not proved or even suggested by 
- the evidenceon the record; and no pre- 

sumption can be made safely upon the sub- 
ject... 

In other words the learned Sessions 
Judge does not hold the accused responsi- 
ble for the condition in which the thumb- 
impression was when produced at the trial 
of the accused. Lala Diwan Ohand was 
naturally unable to give any opinion whe- 
ther under the circumstances Exs. P.-1 
and P. 2 as produced at the trial tallied 
with each other. He, however, deposed that 
in the civil suit he had given an opinion 
and at thattime the thumb-impressions were 
capable ofcomparison and his opinion then 
was that they did not tally with each 
other. 

* Now this opinion of Lala Diwan Ohand 
could not be subjected to cross-examination 
at the trial owing to the condition in 
which the thumb impression on Ex. P. 1 
was. Even ifI held thatsuch an opinion 
is admissiblein evidence the value to be 
attached thereto must be very little. 

It was held inJassu Ram v. Emperor (1) 

that an opinion given by an expert ia 
almost similar circumstances was inadmis- 
sible and I am inclined to agree with that 
view., The opinion which is admissible 
against the accused is the opinion given by 
the expertat the trial. The opinion formed 
by him before the trialsis merely to. facilitate 
the comparison by him of the thumb- 
impressions in Court and to express a 
definite opinion at that time may be used 
for the purposes of corroboration or con- 
tradiction of hts evidence at the trial. It is 
7 Ind. Gas, 423; 4 . 246 4,7, R P à 
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not substantive evidence. It is doubtful, 
therefore, if the opinion recorded for the 
purposes of the civil suit, though proved in 
the criminal case, was under the circum- 
stances, admissible at all. But in any case 
I am definitely of opinion that as the 
accused had not the oppertunity to test his 
opinion by cross examination owing to the 
condition .of the thumb-impression the 
value of such opinion must be held to 
be very little. . ; 

Having regard to the fact that Musammat 
Misri herself has nottold the whole truth 
with regard to her dealings ewith Ganda 
Mal and the corroborative evidence, if 
admissible, is not conclusive,I think this ig 
nota ease in which the conviction of the 
petitioners can be maintained. 

I accept this petition and set aside the 
convictions of Ganda Mal and Kishen 
Ohand, and giving them the benefit of the 
doubt, acquit them and direct that they be 
released from Jail forthwith. 

R. L. Petition accepted. 


LAHORE HIGH COURT. 
URIMINAL Revision Oase No. 1052 or 1997, 
November 26, 1927, 
Present:—Sir Shadi Lal, Kr , Chief 


Justice. 
NARAIN SINGH—Accesgp—Perttioxge 
versus 
DISTRIOT BOARD or LUDHIANA— 
RESPONDENT, 


Punjab District Boards Act (XX of 1884) as 
amended by Act (XI of 1922), s. 58B, application of 
—Recovery of demand based on contract by warrant of 
attachment, legality of. 

Section 58B of the Punjab District Boards Aet has 
no application to a case where the demand of the 
District Board is based upon a contract, and it is 
not, therefore, competent toa Magistrate to realise 
a demand of the District Board based on a con- 
tract bya warrant of attachment under that sec- 
tion. 

Jase reported by the Sessions Judge, 
Ludhiana, with his No. 661 of 14th June 
1927. œ 

Facts appear from the following report 
of the Sessions Judge: E 

REPORT.—The facts of this case are 
88 follows:— e 

The District Board of Ludhiana sane- 
tioned the right fo lefy toll from ekka 


big 
wallas using the ekka stand of the Board 
to one Narain Singh for the sum of Rs. 463, 
Similarly certain standing reeds were 
fuctioned in thename of the said Narain 
Singh for Rs. 120. Some other reeds were 
sold to thesame person for Rs, 23. Narain 
Singh consequently owed a sum of Rs. t06 
to the District Board which he did not 
pay. The Board consequently moved 
Khan Amir Nawaz Khan Magistrate First 
Class, undey s. 58B . of the Punjab Dis- 
trict Boards Act, Narain Singh contend- 
ed that he had only given bids but was 
not the fingl purchaser, that he had not 


‘been paid any toll by the ekkawallas as 


the road was very bad and that nothing 
was due from him to the District Board. 
The Magistrate found, on merits, in favour 
of the Distriet Board that the said amount 
was due from Narain Singh and ordered 
its realisation by issue of a warrant for 
attachment, 

^ Narain Singh has moved this Court 
against the said order under s. 438, Crimi- 
nal Procedure Code. The learned Oounsel 
for the petitioner has rightly refrained 
from arguing the merits of the case before 
me. He has emphasised that in matter of 
the nature of the present case s, 58-B is not 
applicable and that the order of the Magist- 
rate is ultra vires. He points out that s. 58- 
Bof the District Boards Act is greatly 
‘analogous tos.81 of the Punjab Municipal 
Act. He hascited Mana Ram v. Emperor 
(1) and Maya Das v. Municipal. Committee, 
Chiniot (2) in both of which cases it 
has been held by the High Court that 
8. Bl of the Punjab Municipal Aot 
has noe application to a case where the 
demand of the Municipal Committee is 
based on a contract like a lease. Although 
there is no direct authority with respect to 
8.58-B ofthe Punjab District Boards Act 
the principle of the aforesaid two rulings 
appears to be exactly applicable to it. 

1 am, therefore, of the opinion that the 
District Board was not competent to move 
the Magistrate in this behalf. Thesums 
alleged tobe due from Narain Singh can- 
not properly be said to be due under the 
Act. They aredue on contracts and should 
properly form the subject-mattes of an 
ordinary civil suit. It is noteworthy that" 
the District Board has not cared to contest 


- (1) 96 Ind. Cas. 224; 7 Lah. 568; 27 Or. L, J. 912; 
A. I. R. 1926 Lah. 518; 97 P. L. R. 840. 

Q 99 Ind. Cas. 1030; 28 Cr, L. J. 330; A. I. R. 1927 
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this petition before me, though a notica 
has been duly served on the Board. : 

For the aforesaid reasons I herewith 
submit the records of thecase to the High 
Court with a recommendation that the 
order of the Magistrate be set aside. 

Dr. Nand Lal. for the Petitioner., 

ORDER.—For the reasons recorded by 
the learned Sessions Judge I quash the. 
order issued by the Magistrate for the 
realisation of the money alleged to be due 
by the aecused to the District Board. 

R.L. Order quashed. 


LAHORE HIGH COURT. 
OnrwINAL APPEAL No. 292 or 1928. 
May 9, 1928. 

Present :—Mr. Justice Addison and Mr. 
Justice Coldstream. 
EMPEROR-APPELLANT 


Tersus 
SHIB OHARAN-—Ao0GUSED— RESPONDENT. 
Penal Code (Act XLV of 1860), se. 420, 511— 
“Attempt,” definition of—Attempt on person forewarned 
—Application to Currency Office jor recovery of 
money upon halves of currency notes—Attempt to 


cheat. 

Section 511, Penal Code, uses the word ‘attempt’ in 
a very large sense, making punishable any one act 
of a series of acts conducive to the commission of 
an offence and excluding thenotion that the final 
act short of actual commission is alone punishable, 
[p. 813, col. 2.] 

Government of Bengal v. Umesh Chunder Mitter (3) 
and In the matter of the petition of MacCrea (4), fol- 
lowed. 

A man may attempt to cheat although the person 
whom he attempts to cheat is forewarned and is, 
therefore, not cheated. [p. 814, col. 2.] 

An application by a person to Currency Office for 
recovery of the money value of certain notes upon the 
halves of those notes on the allegation that the other 
halves have been lost by him is an attempt to cheat 
where, in fact, the halves of the notes do not belong 
to him. [p. 813, col. 2.] 

The definition of what is punishable as an ‘attempt’ 
under the Penal Code is different from what igs a 
criminal attempt according to the accepted English 
doctrine. [ibid.] 

Oriminal appeal ffom an order of the 
Magistrate, First Olass, exercising enhanced 
powers under s. 30 of the Criminal Proce- 
dure Code, Gurgaon, dated the 19th Decem- 
ber 1927. . 

Mr, Carden Noad, Goyernmfnt Advocate, 
for the Appellant. 


Mr, Rama Nand, for the Respondent, 
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f JUDGMENT. 
Coldstream, J.—This isa Crown ap- 
peal against the acquittal of an accused Shib 
Charan who was tried on a charge under 
8. 511 read with s. 420 of the Indian Penal 
Code for having attempted to cheat by 
dishonestty and fraudulently attempting to 
recover the valueof two currency notes from 
the Currency Offices at Bombay and Madras. 
. The story for the prosecution was that, 
in Oetober, 1925, in a lefter Ex. P. F. Shib 
Oharan informed the Currency Office Mad- 
ras thát he had lost one half of the Rs. 160, 
currency note No. DH 42 31436 during a 
journey to Delhi on the 10th of Sepsembar, 
1925 and asked t» be informed of the pro- 
cedure for recovery of the value of the note. 
He addressed the Bombay Ourrency Office 
in the same manner in the letter Ex. P. B.in 
respect of the Rs. 100 currency note No. 
SD-92-90321. In compliance with instruc- 
tions received in reply, to his enquiries he 
forwarded to the Madras and Bombay 
Ofisas the halves of these two notes still in 
his possession with the prescribed applica- 
tion forms and affidavits testifying that he 
Was the owner of the notes, 
The Curreney Officer had, however, 
already paid the value of these notes to the 
irm Amba Lal Gobind Lal on representa- 
tion by that firm that the halves 
of the notes had been stolen from Lal 
Bhai, one of the partners who was carrying 
them from Delhi to Ahmedabad, 
' Shib Oharan was prosecuted under s. 511 
read with s. 420 of the Indian Penal Code. 
His defence was that one Johri Mal, the 
writer of the two letters, Exe. P, B. and 
P. F. had taken his signatures upon two, 
three or four blank papers. He was unable 
to identify his signatures on these two 
documents without spectacles which he had 
not brought with him. His signatures on 
the subsequent communication with the 
Ourrency Offices had also been made upon 
lank papers, The affidavits (Exs. P. E, 
and P. K )had been produced for attesta- 
tion b&fore the Tahsildar of Nuh by Johri 
“Malat whose intance he had signed them 
before when the forms,had been flled up. 
He denied that he had attempted dis- 
honestly to recover the value of the currency 
notes sent to Madras and Bombay. 
“The Magistrate, without, recording any 
Clear finding assto tle dishonest intention 
of the accused in endbavouring to recover 
he value of the currency notes acquitted 
im on the ground that it was-the practice 
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of the Curreney Offices notto make payments 
in such cases until the claimant had exe- 
cuted an indemnity bonds and as no such 
indemnity bond had been efecuted by Shib 
Charan his conduct had not amounted to an 
attempt to cheat but had.remained within 
the stage of preparation for the offence, 
He cited Queen-Empress v. Dhundi (1) and 
Data Ram v. Empress (2). 

On behalf of the Crown the learned 
Government Advocate haa contended that 
the evidence inthe case, if believed, was 
sufficient to establish claarly the 
charge of attempt of cheating as defined in 
s. SIL of the Penal Code. He has referred 
us to Government of Bengal v. Umesh 
Chunder Mitter (3) a case which appears 
to be virtually on all fours with the one 
now before us. 

After hearing what Mr. Rama Nand has 
io say in opposing the appeal, I find my- 
salfin no doubt that the Magistrate's view 
of thelaw was incorrect. 

The intention of s. 511 of the Penal Code 
was fully discussed by the Allahabad Court 
in [n the matter of the petition of MacCrea 
(4) where Blair, J., remarked that s. 511 of 
the Indian Penal Code appeared to use 
the word “attempt” ina very large sense, 
making punishable any one act of a series 
of acts conducive to the commission of 
an offence and excluding the notion that 
the final act short of actual commission, 
is alone punishable, the definition of what 
is punishable as an “attempt” under the 
Indian Penal Code being thus markedly 
differentiated from what is a criminal 
attempt according to the accepted Efiglish 
doctrine. Thesame view wag expressed 
emphatically by Knox, J. in the BAME case, 
After a review of a number of Indian rule 
ings on the point he held, without hesitae 
tion "that s. 511 was never meant to cover 
only the penultimate act towards comple- 
tion of an offence and not acts precedent, if 
those acts are done in the course of the 
attempt to commit the offence, are done 
with the intent to commit it and done to- 
wards its commission................... etre - 
“The question is not one of mere pro- 
ximity in lime or place. ...... TIE cea tices fis 
a ^ Again, the attempt once . 


bátéttedasetieo . 


ofl) SA. 303; A W. N. (1866) 125; 5 Ind, Dee, (s. à) 


- (2) 45 P. R, 1882 Or. ‘ 
. (8) 16 C. 310; 8 Ind. Dus, (s, 29) 204, 
4) 15 A. 173; A. W. N, (1893)°71; 7 Ind, Dao, 
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begun and a criminal act done in pursuance 
of it towards the commission of the act 
attempted, does not cease to bea criminal 
attempt, in my opinion, because the person 
committing the offence does or may repent 
before the attempt is completed.” 

MacCrea’s case (4) came ultimately before 
the Privy Council [In the matter of MacCrea 
(5)] where the correctness of the interpréta- 
tion put ypon s. 511 by the Allahabad 
Court was questioned. In refusing leave 
to appealthe Lord Ohancellor remarked 


. that their Lordships saw noreason to believe 


that there Was any misdirection on the part 
of the learned trial Judge who had laid 
down in his charge to the Jury that in 
order to convict the prisoner they must be 
satisfied not only that he intended to cheat 
but that he had done an act towards that 
cheating. "The learned Judge (to quote 
the words of the Lord Chancellor) clearly 
had in view the distinction between pre- 


- paration to commit an offence and acts. 


done towards the commission of theoffence." 

In Queen Empress v. Kalyan Singh (6) 
Burkitt, J., citing MacCrea’s case (5) held 
that an accused at whose instance a petition 
Writer had commenced the writing outof 
a fraudulent and fictitious bond in favour 
of the accused upon a stamped paper 
purchased by the accused underthe name 
of the person by whom the bond was to 


“be payable had been rightly convicted of 


ên attempt to commit the offence defin- 
ed in s. 467, Indian Penal Oode. 

In Government of Bengal v. Umesh 
Chunder Mitter (3) referred to by the 
learned Government Advocate the accused 
against whose acquittal the Orown had 
appealed had[as here, sought to recover from 
a Ourrency Office, upon the halves of two 
currency notes the value of the notes, 
declaring that the halves note in his posses- 
sion had been slost by him. In reply 
to a communication from the Ourrency 
Office, who were aware that the amount of 
the notes had been paid to the holder of 
the other halves, he had submitted a 
formal claim applying for the payment of 
the money and stating that he was the 
proprietor of the entire notes. The appli- 
cation by the accused was dishonest. It was 
argued for the accused as it has been 
argued before usfor Shib Obaran, that his 


(5) 201, A. 90p15 A, 310; 6 Sar, P. O. J. 844; 17 Ind, 
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act at the most amounted to preparation to 
commit an offence and that, as the officer 


in charge of the Currency Office knew 
that the matters stated by the accused in 


his application were untrue and would: 


not have paid the money, the offence of, 
cheating could not be completed anrd, 
therefore, the attempt to cheat could not 
have been committed. The Court in re-. 
jecting this proposition pointed out that 
a man may attempt to cheat, although the 
person whom he attempts to cheat is fore- 
warned and is, therefore, not chtated. 
In that case also, as here, it was further. 
argued on behalf of the accused that as, 
it was usual to take a bond of indemnity 
from applicants before payment of the. 
value of currency notes of which halves 
had been lost, the attempt had not been 
completed because such an indemnity bond: 
had not been executed. It was, however, 
held that the application for the money 
was the attempt, or at any rate sufficient 
to constitute an attempt. “The esecution' 
of the bond of indemnity", the learned 
Judges went on to remark, "is not a. 
portion of the application. It is a pre« 
caution taken bythe person sought to be 
cheated andis an act which would ordis, 
narily take place before the act of cheating 
is completed. As far as the applicant is 
concerned he would be willing to take the. 
money without an indemnity bond and by 
his making a false attempt in asking for: 
the money the offence would be just as 
complete, whether an indemnity bond was 
or was not insisted upon.” 

The question how far preparation for an 
offence must be carried to be punishable 
as an attempt-under s. 511 came before 
the Punjab Chief Oourt in Abdullah v. 
Emperor (7T) There, after 
certain suggested definitions of the word 
"attempt" to be found in legal comment- 
aries the learned Judges expressed their 
opinion that cases can and do arise in 
which the offence of "attempt" to commit 
an offence has been committed, even though 
in order to the completion of the offence, 
something more rempined to be done by 
the offender. The attention of the learned 
Judges had been drawn to Queen-Empresa 
y. Dhundi (1) which, as already stated, 
was relied upon by the Magistrate in ace 
quitting, Shib Oharan.' Thefacts in Queens 
Empress v. Dhundi* (1) are not on all 

(7) 23 Ind, Cas, 473; 14 P. R. 1914 Or; 13 P, Wi Ry 
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fours with the one before us for as pointed 
out in the judgment by the Allahabad 
Court in MacCrea's case(4), the person upon 
whom the fraud had tb be perpetrated had 
not been approached in any way by the 
accused, 

The factsin Data Ram v. Empress (2), 
were also entirely different from those of 
the present case. There, the Punjab Chief 
Court, remarking that mere preparation 
was not sufficient to*eomplete the offence 
of an attempt, held that the mere act of 
bringing a sword was notan act of such 
an approximate nature as would amount 
to an attempt to commit murder or griev- 
ious hurt. 

Folowing the interpretation of s. 511 
adopted by the learned Judges in Mac- 
Crea's case (4) and Government of Bengal 
v. Umesh Chunder Mitter (3), Iam satisfied 
that the view thatan attempt to commit 
an offence is not punishable under s. 511 
unless the final act short of actual com- 
mission of that offence has been accom- 
plished is an erroneous one. 

Holding that the judgment appealed 
against is manifestly wrong and being of 
opinion that the interests of justice require 
a re-decision of the case, I would accept 
this appeal, set aside the acquittal, order 
the respondent to surrender to his bail 

ond and return the case to the Magistrate 
for re-decision upon the merits in view of 
the interpretation of the law set forth 
above. The Magistrate has, of course, still 
to decide upon the evidence whether, in 
acting as the Magistrate finds it proved 
that heacted, the accused had a fraudul- 
ent or dishonest intention. 

Addison, J.—I agree. 

R.L, Appeal accepted. ` 


MADRAS HIGH COURT, 
FULL BENCH. 
March b, 1928, . 
Present:—Sir Murray Coutts Trotter, Kt’ 
Ghief Justice, Mr. Justice Wallace and 
Mr. Justice Beasley. 
In the matter of Mr. N, D., 8z0onp Graph 
PEgaDER. . 

Legal Practitionere Act (XVIII of 1879) e 19 
(b), €) —Misconduct—Unproved charge by legal precti- 
tioner of bribery against Judicial, Officer, whethej 
mounts to misconduct, 


In the matier of N. 5. 


my 
815 
It is misconduct for a professional man not only 
to make grave charges against public Judicial 
Officers which he knows to bafalse but also charges 


which he must know he has no reasonable prospect 
of substantiating. 

An allegation by a legal practitioner of a charge of 
bribery on a public Judicial, Officer on materials 
which he must have known to be wholly inadequate 
to sustain it is professional misconduct. 


Proceedings under s. 13 (b) and (f) of the 
Legal Practitioners Act calling u pon Mr. 
N. D., Second Grade Plead , io shdw 
eause why he should not in the circum- 
stances stated therein be removed from 
tbe roll of Pleaders or be otlferwise dealt 
with as the High Court may think fit. 

The Advocate General in support of the 
“MEK. S. Krish ; A 

r. K. ©. Krishnaswami Ayyangar (with 
him Mr. T. B. Rajagopalan), forthe Pine 

JUDGMENT.—The Pleader in this 
cause is fortunate in that the District dudge 
has not actually found in termsthat the story 
told by him is a deliberate concoction, 
He found that the story was extremely ims 
probable but not demonstrated to be false, 
Had he so found the Pleader would have 
been struck off. for life, But what is left 
ls very serious. Here is a professional man 
whoss business it is to appraise evidence 
launching a grave charge against a public 
Judicial Officer on materials which he 
must have known to be wholly inadequate 
to sustain it. At the last moment under 
pressure from this Court he brought fora 
ward in corroboration an alleged eye. 
witness of the bribe taking whose evia 
dence is transparently false, We wish ta 
make it clear to the profession, if it does not 
already realise it, that it is misconduct 
for a professional man not only to make 
charges which he knows to be false but 
charges which he must know he has na 
reasonable prospect of substantiating., Thig 
Pleader'ssannad must be withheld till the 
end of 1929, 


V. B. Y. Sanad withheld temporarily, 


^ 
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ALLAHABAD HIGH COURT. 
CRIMINAL Appeal No. 439 oF 1928, 
July 4, 1928. 
Present:—Mr. Justice Dalal. 
DEBI DATI TEWARI—AccusEp— 
APPELLANT 


versus 
EMPEROR raeoves RUDRA DATT 
BHATT— RESPONDENT. 

"Criminal Pfocedure Code (Act V of 1898), s. 476— 
Complaint—Acquitial of accused—Prosecution 0 
complainant for perjury—Complainant acquitted— 
Fresh complagt against accused for perjury—Cycle 
of prosecutions, wundesirability of. 

On the motion of A, two persons B and C were 
prosecuted for falsification of accounts. The Magis- 
trate acquitted B and C and complained against A 
for perjury. Inthe trial for perjury A was found 
to be innocent and acquitted. A then applied for 
prosecution of B and C for perjury in connection 


with the trial of A for perjury: 

Held, that it was not desirable in the interests of 
justice to continue a cycle of prosecutions for per- 
jury in such cases, and that complaint should not 
be made against B and C. 


Criminal appeal ftom an order of the 
Sessions Judge, Kumaun, dated the lst 
of May, 1928. 

Mr. K. D. Malaviya, for the Appellant. 

Mr. P. L. Banerji, for the Respondent, 


JUDGMENT.—These are two appeals 
made by one Debi Dat from the order of 
the learned Sessions Judge of Kumaun 
refusing to complain against two persons 
Rudra Dat and Gauri Dat of an offence 
under s. 193 of the Indian Penal Oode, 
First ofall on the motion of Debi Dat, 
Rudra Dat and Gauri Dat were prosecuted 
under e. 477-A of falsification of account, 
and were acquitted by a Magistrate, Mr. 
Juyal. The prosecution was not really 
launched by Mr. Debi Dat, but the opinion 
of the Magistrate was that he instigated 
it, Whether he instigated it or not, he 
gave evidence in the case. The Magistrate 
while acquitting Rudra Dat and Gauri Dat 
made very strong comments on the con- 
duct of Debi Dat,and after calling upon 
him to show cause complained against him 
for perjury, The perjury trial was held in 
the Court of the learned Sessions Judge 
of Kumaun, Mr. Simpson,who came to an 
entirely contrary conclusion from that” 
‘arrived at by the Magistrate on the main 
facts of the falsification ef acceunt case and 
seemed to think that Debi Dat was not & 
blackguard as beld to be by the Magis- 
‘trate, but was Tealky a *public benefactor. 
Debi Dat was acquitted, and he hag now 

é 
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taken up the cycle of eases and applied to 
the learned Judge for the prosecution of 
Rudra Datand Gauri Dat for perjury in 
the trial in which he himself was acquitted. 
The learned Judge decided, and I think 
rightly, that there should be an end to this 
contracted litigation which began &n 1924. 
It was argued here that the provisions of 
8. 498 of the Oriminal Procedure Code do 
not apply, and that the previous acquittal 
of Rudra Dat and Gauri Dat does not bar 
their trial ona charge ‘far giving false 
evidence subsequent to their acquittal. 
The learned Judge, however, has not placed 
his refusal on that basis. The real difficulty 
is that a third Court may again revert to 
the opinion of the Magistrate Mr. Juyal, 
and in that case Rudra Dat and Gauri Dat 
may again obtain cause for the prosecu- 
tion of Debi Dat for perjury in afresh 
litigation. This would really bea scandal, 
and not a proper administration of justice, 
Two Oourts have taken contradictory views 
ofa particular occurrence, and the matter 
must rest at that. It will not beadvisable 
inthe interests ef justice to take further 
proceedings in the belief that the learned 
Sessions Judge was correct in his apprecia- 
tion of evidence, and the Magistrate was 
wrong In similar circumstances Tudbal, 
J.,made some pertinent observations in 
Revision No. 2320f1917, He said, “In any 
case itis time that astep should be put 
to these prosecutions for perjury arising out 
of this case. Apparently the learned Ses- 
sion Judge desires to continue the cycle 
of cases, and if Muazzam Ali Shah be 
tried by another Judge and per chance 
be acquitted, then the cycle will continue 
further and all these witnesses be put 
again on their trial for perjury and 80 on 
ad infinitum. In the circumstances of the 
case 1 think itis highly improper to cons 
tinue these criminal prosecutions’. There 
is no such invariable rule that justice 
must ultimately be done. Cases occur 
where a matter is left in doubt and real 
justice is not done. It is inadvisable that 
in following such a will-o’-the-wisp as 
absolute justice parties should be put to 
enormous expense and the time of Courts 
should be wasted. 
I dismiss both the appeals. 
A. N, A, . Appeals" dismissed. 
e 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No. 2685 or 


June 12, 1828, 
Present:—Mr. Justice Mallik and 
Mr. Justice Garliek. 
PULIN BEHARY SAHA—Darenpant No, 1 
v —APPELLANT 


versus 
MATHURA NATH SAHA BISWAS 
. AND OTHERS— DEFENDANTS— RESPOKDENTS, 

Principal and agent—fuit based on express autho- 
rity of agent—Case of impled authority, whether 
canbe set up at subsequent stage. 

A person who seeks to fix another person with 
liability as a principal for the acts of a third person 
on the ground of express authority is entitled to set 
up a case of implied authority, ita case of implied 
authority could be made outfrom the facts and cir- 
cumstances and evidence appearing in the case, 


Appeal against a decree of the Addi- 
tional District Judge, Jessore, dated the Ist 
of June, 1925, modifying that of the Mun- 
Sif, Third Court at, Jessore, dated the 20th 
of June, 1924, 

Mr, Narendra Kumar Bose and Babu 
JENANG Bhusan Bakshi, for the Appel- 

ant. 
. , Mr. Gopal Chandra Das and Babu Nikun- 
ja Behary Roy, for the Respondents. 
i JUDGMENT. 

Mallik, J.—This appeal arises out of a 
Buit for recovery of prices of some articles 
alleged to have been supplied by the plaint- 
iffs to defendants Nos. 1 and 20n the al- 
legation that defendant No. 2 who had 
taken the gooda from the shop of the plaint- 
iffa had acted as an agent of defendant 
No. 1. The Court of first instance have a 
decree against defendant No. z alone hold- 
ing that defendant No. 2 had not acted as 
an agent of defendant No. 1. On appeal 
by the plaintiffs the lower Appellate Oourt 
found that defendant No.2 by whom the 
goods had been taken from the plaintiffs’ 
Shop was a servant of defendant No. land 
in a way it found also that the goods which 
had been taken from the shop of the plaint- 
ifa had been received by defendant No. 1 
ang had been dealt with by him and on 
these facts the lower Appellate Court gave 
a decree against defendant No. 1 alone on 
the ground that defendant No. 2 had acted 
as anagent of defendant No. 1, Defend? 
ant No. l has appealed to this Court, 

"There were two points urged before us 
on behalf of theappellant. The first one 
was that the lower Appellate Court was 
wrong inlaw in inferring from the «facta 
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found by it that defendant No.2 was an 
agent of defendant No.1 for the purpose 
of the purchase. We are unable to agree 
with the learned Adyocate for the appel- 
lant in this view ofthe*matter. The lower 
Appellate Court has held that defendant No. 
2 wasa servant of defendant No.land it 
isan undeniable fact that the goods were 
actually taken from the plaintiffs’ shop by 
defendant No. 2. The lower Appellate 
Court, as I have said before, found in a way 
that the goods taken from the shop of the 


- plaintiffs by defendant No, 2 were received 


by defendant No. 1 and dealt with by him. 
These facts, in our opinion, Were sufficient 
for an inference in law that defendant No. 
9 wasan agent of defendant No. 1. The 
learned Advocate contended that the find- 
ings to the effect that the goods supplied 
by the plaintiffs found their way to defend- 
ant No. 1 and were dealt with by him were, 
unsupported by any evidence. The evi- 


. dence which the learned Additional Diss 


trict Judge has discussed in connection 
with this matter may not have been suff- 
cient for the findings arrived at by him on 
the point. Butitcannot be said that these 
findings are based on no evidence at all 
and unless it can be said that the findings 
are based on no evidence we cannot, in 
second appeal, interfere with them. 

The other point that was taken by tha 
learned Advocate for the appellant was that 
the lower Appellate Court having ina way 
disbelieved the plaintiffs’ case of an express 
authority by defendant No. 1 to defendant 
No. 2 ought not to have made defendant 
No. 1 liable en a case of implied authority, 
But the pleading of the plaintifs, as it is 
to befound in the plaint, would show that 
the plaintifs did not confine their case to 
a case of express authority only. The 
plaint, as we read it, may be taken to ina 
clude a case of express authority as well 
asa case ofimplied authority. Our attens 
tion was drawn to the fact that some of the 
plaintiffs in their evidence deposed only to 
a case of express authority. But that would 
not, inmy opinion, exclude them from 
setting up a case of implied authority if a 
case ofimplied authority could be made 
out from the facts and cireumstances and 
other evidence appearing in this case. 

‘Both the points that were taken befora 
us on behalf of the appellant, therefore, fail 
and the appeal must be dismissed with costa, 

Garlick, d.—lagree. ' Nb 

Av Ne As T * Appeal dismissed, 
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- ALLAHABAD HIGH COURT. 
: O1vit Revision No. 156 or 1928. 
July 13, 1928. 
Present:—M». Justice Dalal. 
DALLO-—DEFENDANT—AÀPPLICANT 

e VETSUS 
JAGAN LAL—Purasytire—Oprosite PARTY. 

Civil Procedure Code (Act V of 1908), O. XX. v. 41— 
‘Judgment of Court of Small Causes, contents of. 
, A judgment of a Court of Small Causes which 
does not contain the points for determination and 
the decisions thareon is not a proper judgment. 

Where a judgment merely stated: “I disbelieve 


RAMA MAL ©, UPENDRA DUTT. 


the defence. Claim proved and decreed with costs:” * 


Held, that the 


judgment was not a proper judg- 
ment, e 


Civil revision. from en order of the. 


Judge, Small Oguse Court, Bijnor, dated 
the 3rd of February, 1928. 
Mr. Shabd Saran, for the Applicant. 


JUDGMENT.—It is correctly stated 
in the ground of objection that what the 
lower QOourt has put in as a judgment is 
no judgment in fact. The Oourt itself 
appears to have felt some shyness in 
calling it & judgment, and has headed it 
as finding. Under Order Lthe Code of Civil 
Procedure directs exemption of the applica- 
tion of certain provisions of the Oodeto Pro- 
vincial Small Cause Courts. Order XX 
relating to judgments and decrees is not 
exempted. Ib is true that under r. 4 of 
0. XX a judgment of a Court of Small 
Causes need not contain more than the points 
for determination and the decision thereon. 
What the Judge is pleased to state in 
this particular case is, "I disbelieve the 
defence. Olaim proved and decreed with 
costs.” The points for determination are 
not stated. So naturally the decisions 
thereon would not be stated as well. The 
disbelief of a defence does not naturally 
involve the proof of a claim. It will 
be seen that the Judge has gone the 
wrong way about in discovering the truth 
in thinking of the defence firat and of 
the claim afterwards, A Oourt has to see 
whether there is proofof claim before it 
need inquire as to the truth or otherwise 
of the defence. It is quite possible that 
the Judge in this particular case may be 
fully satisfied in his own mind that he 
has done justice. It ie, however, not 
enóugb to do justice, It should be doné 
in such a way that other ptople are 
Batisfied that justice has been done, Even 
a Court of Small Oausesdoes not escape 
from this necessity. * — * 
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I set aside the decree of the lower Court 
dated 3rd February, 1928, and remit the 
suitto it fora proper trialand judgment. 
Costs here and heretofore shall abide 
the result. s ; 
Proceedings in this Court were ex parte. 
A. N. A. Decree set aside; 
Suit remitted. 
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LAHORE HIGH COURT. 
Sroonp Orvin APPEAL No. 3014 or 1927. 
April 14, 1928. 

Present:—Mr. Justice Bhide. 

RAMA MAL ruroven AMRITSARIA MAL 
AND DURGA DAS PROPRIETORS oF 
FLOUR MILLS—Derenpant 
—APPELLANT 
versus 
UPENDRA DUTT «np ANoTHER— 
PLAINTIFFS AND MUNICIPAL COMMITTEE, 
JULLUNDUR CITY rsxovex 178 
PRESIDENT—DzrENDANT— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11, O. XXIII, 
v. ]—Res judicata—'Former suit, meaning of —With- 
drawal of previous suit, whether operates res judicata 
-—Previous suit withdrawn—Subsequent suit when 
barred. : 

If a party goes to trial on issues, but fails to 
produce evidence in respect of the same, and his suit 
js consequently dismissed, the dismissal may operate 
as res judicata. But the case of withdrawal stands on, 
a different footing ahd cannotoperate as res judicata 
inasmuch as the basic principle of res judicata is 
that there should have been a final adjudication on 
merits and when a plaintiff withdraws his suit, ` 
there is no necessity for any finding on the issues 
and the suit is dismissed without any finding being. 
recorded. [p. 820, col. 1.] 

Rama Rao v. Suriya Rao (1), Kartick Chandra Pal 
v. Sridhar Mandal (2), Venkatachalam v. Mahalalksh- 
mamma (8 and Kedar Nath Singh v. Sheo Shankar 


(4), distinguished. i 
eo Audood v. Dhananjoy Biswas (5), dissented 


om, 
Chand Kour v. Partap Singh (6), referred to, 
The expression ‘former suit’ in s. 11, Civil Prox 
cédure Code, denotes a suit which has been decided 
prior tothe suit in question whether or not it was 
instituted prior thereto. [ibid.] | 

A second suit will not be barred in the case” of 
withdrawal of a previous suit, unless the conditions of 
O. KAIN, r. 1, Oivil Procedure Code, are fully satis- 
fied. [p. 820, col. 2.] . 

Pandillapalli Singa Reddi v. Yeddula Subba Reddi 
(f), followed. 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 15th 
August, 1927, reversing that of tte Subordi: 
nate Judge, Fourth Olass, Jullundur, dated 
the 29th June, 1927, 
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lant. 


Mr. Nawal Kishore, for the Respond- 
ents, . . : 
JUDG MENT.—Civil Appeals Nos. 3014, 

3015 apd 3016 of 1927 arise out of three out 

of four suits relating toa dispute between | 

two persons named Rama Mal and Upendra 

Datt who own properties separated by a 

cul-de-sac in Jullundur City. : 

Upon the application of Upendra Datt, 
the, Municipal Committee Jullundur pro- 
posed to declare the cul-de-sac a thorough- 

fare, upon which Rama Mal instituted a 

suit en the 22nd May, 1926, against Upendra _ 

Datta and the Committee for an injunction 

to prevent them from interfering with the. 

use of the cul-de-sac which he claimed as his : 

private property, * 

On the 14th July, 1926, Upendra Datta 

brought a suit against Rama Mal, for an . 

injunction to restrain him from building a 

wallin the cul-de-sac, soas to close his 

(Upendra Datt's) ventilators and water- _ 

Bpouts, i 

On the 12th October, 1926 Rama Mal 
instituted a suit against Upendra Datta for ` 
an injunction directing him to close the ` 
door which he had opened in his house, on 

to.the cul-de sac. E 
‘ On the 19th October, 1926, Upendra Datta | 

filed another suit against Rama Mal for a 

permanent injunction to restrain him from 

obstructing his right of way through the 

cul-de-sac by building a kucha bandi. i 
` In the first suit instituted by Rama Mal, 

on the 2znd May, 1926, against Upendra 

Datta and the Municipal Committee, Rama 

Mal, stated in Oourt on the 20th December, 

1926, that he did not wish to proceed with 

the suit as the Municipal Committee had 

admitted his rights in the eul-de-sac. The’ 
suit was, therefore, dismissed. 

` It was contended in the remaining suits 
that as the question of the ownership ofthe 
owl-de sac was in issue in the first suit and 
the guit had'been dismissed the issue must 
be deemed to have been decided against 

Rama Mal and the matter had become’ 

Tes judicata. The centention was however 

not accepted by both the Courts below. On. 

merits, the Courts found that the cul-de-sac 

was the property of Rama Mal. As a 

result of this finding, Upendra Datta's suit 

with respecto kudha bandi (instituted on 
19th October, 1926, has been dismissed 
and Rams Mal has been granted an 


injunction restraining Wpentira Datta from 
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using his door for passing on to the 


cul-de-sac. As regards thesuit of Upendra 
Datta with respect tothe waterspout and 


the ventilators, the trial Court found that . 


Upendxa Datta's right of easement regard- 
ing these had been already established in 


a suit of the year 1925, but held that the - 


right had not been interfered with in any’ . 
way. Upendra Datta had claimed that be 
was entitled to discharge fot only rain - 
water but also dirty water from latrines, 
etc. through the waterspout. The trial 
Court held that the claim ehad not been - 
substantiated and that Upendra Datta was . 
only entitled to discharge rain water: 
through the waterspout. As, however, no 
interference withthe right of easement had . 
been proved, the suit of Upendra Datta in 
connection with the waterspouts and- 
ventilators was dismissed. On appeal the* 
learned District Judge was of opinion that- 
there was no justification for theright of. 
easement in connection with the water-- 
spouts, being restricted to rain water ag 
held by the trial Court. He accepted the 
appeal and granted Upendra Datta a decrea 
for an injunction against Rama Mal, 
restraining the latter from constructing his 
wall so as to obstruct the ventilators and the. 
waterspouts, 

From the above decrees, 
have beenfiled inallthe suits excepting 
the one instituted on the 26th May, 1926, 
which was withdrawn by Rama Mal. There 
are thus two appeals by Upendra Datta and 
one by Rama Mal, 

In the appeals fled by Upendra Datta,. 
the main contentions put forwar by the 
learned Oounsel were:— 


(I) That the issue as to ownership of the 
cul-de-sac must be deemed to have been, 
found against Rama Mal, inasmuch as the 
first suit which involved that issue was dis- 
missed and the finding operated ag ‘reg 
judicata’ for the purposes of the other suits, 


second appeals. 


n 
(II) secondly, that the finding on merita, 
wiz; that the cul-de-sac was the private 
property of Rama Mal was ineorrect and 
could he challenged in second appeal as the 
learned Judge had failed to take all the 
material evidence into consideration and 
had.misconstrued a certain evidence, 
. 4s regards the first point reliance was 
placed on Rama Rao v, Suriya Rao (1), 


(1) 1 M. 84; 11 Mad. Jar, 878; 1 M, Ly Ri 90: 
Dec, (t, 2) 56, Ki. jn 97853 M Ty Ri 90; 1 Tak 
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Kartick Chandra Pal v. Sridhar Mandal (2), 
Venkatachalam v. Mahalakshmamma (3); and 
Kedar Nath Singh ev. Sheo Shankar (4), 
which were cited before the learned District 
Judge and also on Abdul Audood v. 
Dhananjoy Biswas (5), The learned District 
Judge has distinguished the rulings cited 
before him from the present case merely 
on the ground that in those cases, the 
subsequent suits were filed efter the dis- 
missdl of the first suit while in the present 
instance the other suits were pending at 
the time of the dismissal of the first suit. 
But I do not think this distinction is of 
any consequence. For, according to 
Explanation Ito s. 1], Civil Procedure Code, 
it would appear thatthe expression “former 
suit’ denotes a suit, which has been 
decided prior to the suit in question, whe- 
ther or not if was instituted prior thereto, 
But the rulings seem to me to be distingu- 
ishable on another ground, viz., that the 
plaintif Rama Malin the present instance 
withdrew the first suit and did notseek 
adjudication on merits, 

-'The basic principle of res judicata is that 
there should have been a final adjudication 
on merits. But when a plaintiff withdraws 
his suit, there is no necessity ior any finding 
on the issues arising in it and the suit is 
dismissed without any finding, being 
yecorded. In none of the rulings cited 
before the learned District Judge did the 
plaintiff withdraw his suit. If a party goes 
to trial on issue, but fails to produce 
evidences in respect of the same, and 
his suit is conssquently dismissed, the 
dismissal may no doubt operate as res 
judicata but the case of withdrawal 
obviously stands on a different footing. 
The case of withdrawal is analogous to 
& dismissal in default. In the. latter case 
also, there is no decision on merits and 
consequently no res judicata cf. Chand 
Kour v. Partap Singh (6). It was urged 
that the plaintiff only stated that his claim 
had been admitted by the Committee and not 
Upendra Datta; but the fact remains that 
even as against Upendra Datta he did not 
go to trial on the issues on merits but merely 
abandoned the suit. The Code has,attach- 
ed a definite consequence toa withdrawal 
* (2) 12 Q. 563; 6 Ind. Dec. (x. 8) 383. 

3) 10 M. 272; 3 Ind. Dec. (x. s.) 043. ° . 

Ü 16 Ind. Cas. 370; 45 A. 515; 21 A. L. J, 421; A, 
j. R. 1923 AIL 613. * 

(5) 40 Ind. Oas. 408; 29 C. L. d. 11, 

. (6) 177 P.R. 188; 16 O. 98; 15 I. A, 156; 5 Sar. P, O., 
4 243, 12 Ind. Jur, 231; 8 Ind, Dec, (N, s) 65 (P, O). 
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or abandonment ofa claim of this kind 
and that conséquence is that the plaintiff is 
debarred from instituting a fresh suit with 
respect to the same subject-matter, except 
in those cases, where the suit is withdrawn 
with the permission of the Court to institute 
a fresh suit, as laid down in r.'l of 
O XXIII, Civil Procedure Code. In the 
present instance no such permission was 
obtained, but the plaintifi had already 
instituted another suit» against Upendra 
Datta with respect to the cul-de-sac, when 
the first suit was withdrawn and hencethe 
provisions of that rule cannot apply. It 
will appear from Pandillapalli Singa Reddt 
v. Yeddula Subba Reddi (7) that a second 
suit will not be barred in the case of with- 
drawal of a previous suit, unless the condi- 
tions of O. XXIII, r.1, Civil Procedure 
Oede, are fully satisfied. The ruling 
Abd! Audood v. Dhananjoy Biswas (5) seems 
to be somewhat in favour of the contention 
of the learned Counsel, but no reasons have 
been given in support of the view, that the 
principle of res judicata applies even in 
the case of a withdrawal or abandonment 
ofaclaim. The facts of that ease are also 
distinguishable in certain respects. For, 
the plaintiff therein had apparently definite» 
ly stated in the former case that he did not 
at all claim the property to which the 
subsequent suit related. 1, therefore, agree 
with the Courts below that the dismissal 
of the first suit in the circumstances stated 
above did not operate as res judicata. 

The second point urged on behalf of 
Upendra Datta involves a finding of fact. 
16 was urged that the learned District Judge 
has not taken into consideration some 
material evidence, Reference has been 
made in this connection to the oral evidence 
of Bulanda and Ramzan Ali who have 
stated that the cul-de sac was at one time 
paved by the Oommittee. As against thia 
evidence, there is the definite fact that the 
Municipal Committee itself does not claim | 
the cul-de-sac as its property (vide evidence 
of P. W. No, 1). The learned District 
Judge refers tothe existence of a drain in 
the cul-de-sac and lare not satisfied that 
he has failed to take into consideration any 

“material evidence. I also do not think 
that he has misconstrued any documentary 
evidence. The learned, Counsel for the 
appellant bas referred,in this connection 
to a mortgage-deed executed by Rame 

(7) 35 Ind, Oas, 185; 39 M. 987; 31 M. L. J, 4ej 
20 M, L, T. 62; (1986) 2 M, W, N. 1; € E. W L 
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Mal with respect to some of his house 
property in which the cül-de sac is desorib- 
ed as a ‘kucha’ and shown as one of the 
bundaries of the property mortgaged. But 
the learned District Judge has considered 
` this point and held that the ‘cul-de-sac’ was 
shown as a boundary because.it was not 
included in the property mortgaged. This 
was a possible construction of the terms 
of the document and I do not see that the 
construction involves any error of law. 1 
must, therefore, hold that there is no ground 
for interference with the findings of fact or 
merits, f 
As a result of the above findings, the two 
appeals of Upendra Datta (No. 3015 and 
No. 3016) must fail. As regards the appeal 
of Rama Mal (No. 3014) the learned District 
Judge does not appear to have given any 
good reasons for reversing the decree of the 
trial Court. The trial Court found that the 
plaintiff had not been obstructed in the 
exercise of his right of easement. 
This finding of fact was not disturbed by 
the learned District Judge and must be 
.taken as final. The mere fact that a wall 
was being constructed, would not entitle 
Upendra Datta to an injunction. He had, 
moreover, already obtained a decree in 
respect of such right of easement relating 
to the waterspout and ventilators as he 
possessed and he could execute the decree, 
if the right were interfered with. It was 
unnecessary in the circumstances to go into 
the question whether Upendra Datta was 
entitled to discharge only rain water or 
foul water also. 
It seems to me that the decree of the trial 
Court dismissing the suit was correct, 
I dismiss Civil Appeals Nos. 3015 and 3016 
with costs. I accept Civil Appeal No, 3014 


and dismiss plaintiffs’ suit with costs 
throughout, 
R.L. Appeals Nos. $015 & 3016 dismissed. 


Appeal No,23014 accepted. 





PATNA HIGH COURT. 
APPBAL FROM ÁAPPELLATE Decree No. 489 
° oF 1926. 
July 4, 1928, 
Present :—Mr, Justice Das and 
Mr. Justice Syed Fazl Ali. 
Sr& HARI RAM GOENKA, Kr., K. C. I. E, 
AND OTHERS—PLAINTIFFS—APPELLANTS 
j , versus 
LUOHMI SINGH AND oruaRs—DEFENDANTS 
— RESPONDENTS, 
Givil Procedure Cade (det V ef 1808); Q, XIZZ, 


HART RAM CORNEA V, LOOHMY BYNGH, 


f 821 


m. 1 2, scope of—Admission of documents pra 
duced late, principles relating ta—Effect of Jarlurg 
ta reject when produced—Subsequent ‘rejection, legala 
ity of ~Object of O. XIII, vr. 1 amd 2,10 prevent 
manufacture of evidence wot to penalise parties— 
Improper exercise of disctetion—Interference in 
second appeal. 

Rule 2 of O. XIII of the Civil Procedure Coda 
gives a discretion to the trial Court either to 
receive a document or to reject it if filed after 
the date of the first hearing of the suit; but if the 
Judge comes to the conclusion that the document 
so filed should not be received he should at ones 
pass an order rejecting it. The efect of not reject» 
ing 8 document when produced for the first time by 
& party is that the Oourt has in effect received it 
and it no longer lies in the power of the Court 
afterwards to reject the documef& on the ground 
that it was not produced in time. [p. 822, col. 2.] 

The main object of O. XIII, r.1 of the Oivil Pro- 
cedure Code is to prevent parties from manufacture 
ing evidence pending the trial to meet unexpected 
exigencies. If there be no ground for believing 
that the document tendered has been manufactured, 
then the Judge exercises his discretion improperly. 
in rejecting a document on the ground that it 
was produced too late, for the rules to be found in 
the Uode of Civil Procedure were not enacted for 
penalizing the parties but to secure a fair trial of 
the case. The High Court can interfera with such 
wrong exercise of discretion in a matter of thia 
nature in a second appeal.[p. 823, col. 2; p 823, col, LJ 

Talewar Singh v. Bhagwan Das (1), relied upon. 

Appeal from a decision of the District 
Judge, Monghyr, dated the 11th May, 1925, 
confirming thatof the Subordinate J udge, 
Monghyr, dated the 28th J anuary, 1924. 

Messrs. N. C. Sinha, D. N, Das and J.C. 
Sinha, for the Appellants. 

Mr. Ram Prasad for Mr. Jagannath Prasad 
and Mr, Aditi Narayan Lal, for the Re« 
Spondents, 


JUDGMENT. 

Das, J.—This wasa suit for rent, Ac- 
cording to the plaintiffs the defendants took 
a joint settlement of 89°27 acres agreeing 
to pay Rs. 440 per year besides cess, The 
defendants filed separate written statement 
and they defended the suit substantially 
on the ground that they were in Possession 
of lands under separate settlements from 
the landlord. It has been found by the 
Court below that one Mr. Carter split up 
the tenancy of the defendants and in this 
view the Court passed separate decrees 
against the three defendants on tho jama 
admitted. 

The, plaintiffs produced 
dated the 19th June, 1913, in support of 
their case. The Court of first instance te- 
jected thee document as it was filed tco 
late and the learned District J udge in the 
Court below has come to" the conclusion 
that that document was rightly rejected by 
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the Gourt of first instance. Thé only 
question which has been argued before us 
in this appeal is that in the circumstances 
of the case the learned Subordinate Judge 
should have accepted the document. 

` The. suit was filed on the 23rd May, 
1923, The defendants filed their written 
statement on the 6th August, 1923. On the 
‘26th September, 1923, the learned Subordi- 
mate Judge adjourned the case to the 
15th November, 1923, and passed the fol- 
lowing order? “The parties will file docu- 
ment and get their witnesses summoned 
in the meantime". It is clear, therefore, 
that the part$es had to file the document 
on or before the 15th November, 1923. 
Now the document upon which the plaint- 
iffs rely was not in fact filed on the 15th 
November, 1923; but on the 6th Decem- 
ber, 1923, thatis to say, about three weeks 
after the date fixed for the filing of the 
edocuments, They filed a petition in Court 
.asking the permission of the Court to file 
ceríain doeuments including the document 
in question. We have read the petition 
and there isno doubt whatever that one 
of the documents which they wanted te file 
on the 6th December, 1923, was ‘ Asal 
Parwana Register Bandobasti Khaira State’. 
In the petition they stated that this docu- 
ment had to be filed in the Court, Munsif 
of Jamni in connection with another case 
‘and that it was for that reason that it 
could not be filed in Court earlier. The 
learned Subordinate Judge passed no order 
upon the application either directing the 
doeument to be filed or rejecting the docu- 
ment onthe ground that it was filed too 
‘late. Now this was the positionon the 6th 
December, 1923. On the 17ih June, 1924, 
the case was taken up. The plaintiffs tend- 
ered a bound volume entitled ‘Parwana 
of Settlement of Lands for Mal Depart- 
ments’ and the defendants objecting to 
the document, not on the ground that it 
was irrelvant buton the ground that it 
was filed too late, the learned Subordinate 
Judge rejected it. The question is whe- 
ther the learned Subordinate Judge pro- 
perly exercised his discretion in rejecting 
this document. Order XIII, r.1 compels 
the parties to produce at the first hearing 
of the suit all the documentary evidence 
of every description in their possession of 
power, on which they intended to rely, and 
which has already been filed in'Court, 'and 
all documents whioh the Court has ordered 
to be produced. Rule 2 however provides 
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as follows: “No documentary evidenced 
in the possession or power of any party 
which should have been but has not been 
produced in accordance with the require- 
ments ofr. 1 shall be received at any 
subsequent stage of the proceedings unless’ 
good cause is shown tothe satisfaction of 
the Court for the non-production thereof; 
and the Court receiving any such evidence 
shall record the reasons for so doing". Now 
no doubt r, 2 gives a discretion to the 
trial Court either torgceive the document 
or to reject it if filed after the date of 
the first hearing of the suit; but it'ap- 
pears to me that if the Judge comes to 
the conclusion that the document so filed 
should not be received he should at once 
‘pass an order rejecting the document. Now 
this procedure was not adopted by the 
learned Subordinate Judge in this case. 
The result was that the document remained 
in the custody of the Court from the 6th 
December, 1923, until, the 17th January 
1924, on whieh latter date the Court re- 
jected thedecument. In my opinion the 
effect of not rejecting the document when 
produced for the first time by a party is 
that the Oourt has in effect received it and 
itno longer lies in the power of the Court 
afterwards to reject the document on the 
ground that it was not produced in time. 
Rule 30f the Code to which reference is 
made gives him the power to reject the 
document afterwards on the ground that 
itis irrelevant or otherwise inadmissible, 
not on the ground that it was produced 
teo late. : 
I do not, however, propose to rest my 
decision on this ground, for I have no 
doubt whatever that the discretion was 
improperly exercised by the trial Court. 
Order XIII, r.-1 was enacted to secure a 
fair trial of a case, not to penalise par- 
ties for not producing documents in time. 
Its main object was to prevent parties 
from manufacturing evidence pending the 
trial to meet unexpected exigencies. Now 
if there is no ground for believing that 
the document tendered has been manufac- 
tured then, in my opinion, the Judge ex- 
ercises his discretion improperly in reject- 
ing a document on tHe ground thatit was 
. produced too late, for, as I have said, the 
rules to befound in the Code of Civil 
Procedure were not enacted fos penalizing 
the parties but to secure a fajr trial of the 
case. Now what is the position? There 
is not the alightest doubt at all that the 
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- document tendered isa genuine document 
and could not have been manufactured by the 
parties. We have examined the document 
for ourselves, and we findthat it was ac- 
< tually filed in the Court ofthe Munsif of 
Jamni on the 25th June, 1928. The dosu- 
ment gbears the seals of various Courts of 
various dates showing that it was produced 
on numerous occasions in different Courts 
as evidenceon behalf of the present plaintiffs 
or their predecessor-in-title. Thereis, there- 
fore, no suspicion &ttaching to this docu- 
ment. Now if this be so, what reason was 
there for rejecting the document when it 
was actually tendered? As I have said the 
rule was enacted to prevent fraud by the 
late production of suspicious documents so 
that ifno suspicion can possibly attach to 
_ the document, there is no ground whatever 

for rejecting it. In my opinion, therefore, the 
discretion was improperly exercised by the 
learned Subordinate Judge; and, as it was 
held by Mookerji, J. in Talewar Singh v. 
Bhagwan Das (1) the High Court ean inter- 
fere with such wrong exercise of discretion 
in a matter of this nature in a second 
appeal. 

I must allow the appeal, set aside the 
judgments and the decrees passed by the 
Qourt below and remand the case to the 
Gourt of first instance for disposal according 
to law. It will now be open to the plaintifs 
to tender the document in question and 
the learned Subordinate Judge will have 
to deal with the whole question afresh. 
Oosts will abide the result and will be 
disposed of by the learned Subordinate 
Judge. The plaintiffs will have the oppor- 
tunity to give such evidence as they desire 
for the purposeofproving this document; 
but it must be clearly understood that 
they will not be allowed to give any other 
evidence. It will be open to the defendants 
to produce evidence to rebut this docu- 


ment. 
Fazl Ali, J.—I agree. 


B. K. P. Case remanded. 
(1,12 O. W, N. 312; 80. L. J. 
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NAGPUR JUDICIAL COMMIS- 
SIQNER'S COURT. 
Seconp OrviL APPEAL No, 960 oF 1926. 
April 2 1928. 
Present:—Mr. Kinkhede, A. J. C. 
GOVIND BAPU—Piaintip¥--APPELLANT 
Versus 
WARLU--DErFBNDANT— RESPONDENT. 
. Customary right—Right to use tank water fox 
building, whether austomary—Inferenee of right from 


ong user. 
i k right to uso the water ofa “Hage tank ae 


house building purposes is in the nature ot 
customary right, and may be inferred from proved, 
open and free user acquiesced in bg the owners. ' 
Shridhar v. Rajabhou (1) and Kushi v. Rushi (2), 
referred to. . 
Second appeal against & decree of the 


Additional District Judge, Bhandara, in 
Civil AppealNo. 14 of 1920, dated the 12th 
February, 1926. 

Mr. V. R. Dhoke, for the Appellant. 

Mr. M. R. Indurkar, for the Respondent, * 


JUDGMEN'T.—This second appeal 
raises the question whether the defendani. 
respondent hada rightto take water from 
the plaintiff's tank No. 145 for house build- 
ing purposes. The plaintifÁ-appellant is the 
malguzar of the village and as such the 
owner of the said tank. The question Js 
whether the defendant as a member of the 
village community is entitled to use the 
tank water for house building purposes. 
The first Court held that defendant had 
no such right and, therefore, granted an in- 
junction and decreed damages as wellagainst 
him. The lower Appellate Court held in 
favouring the defendant and henee thus 
second appeal by pleintifi. | 

The learned Additional District Judge 
has discussed the evidence and held that 
the defendant's witnesses prove that the 
villagers take water from the tank for cook- 
ing and drinking. purposes. So also for 
irrigation of lands and for watering cattle. 
It ig also clearly found that the former 
malguzar of the village did not object 
to the free use of the tank water for 
building purposes and that it is only the 
present plaintiff-appellant who is trying 
to introduce a novation that before such 
free user, the villagers ought to obtain his 
permission. I think the lowar Appellate 
Court was entitled to draw the inferences 
of fact it did that the proved, open and 
free’ user was so far acquiesced in by the 
owner of the tank as to give rise to the 
legal inference that the right to use the 
uildfag purpeses oxipto 
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for the common benefit of the inhabitants 
of the village and that its exercise is not 
dependent on the granting of any permis- 
sion bythe malguz» of the village. That 
such rights are in the nature of custo- 
mary rights is pointed out by me in 
Shridhar v. Rajabhow (1) and Rushi v. 
Rushi (2). 
. Theappeal, therefore, fails and is dismiss- 
ed with costs. 

G. R. D. e Appeal dismissed. 
ID 105 Ind. Cas. 113; A. I. R. 1928 Nag. 39. 
wi? M Ind. Qag, 522; 23 N, Li R. 192; A, J. R. 1928 


LAHORE HIGHCOURT. 
* MISCELLANEOUS Frest CIVIL Appear No. 
942 or 1927. 
April 3, 1928, 
Present: —Mr. Justice Tek Chand and 
Mr. Justice Bhide. 
Seth RAM. CHAND—AZLIENEE— 
APPELLANT 


versus 
PARMA NAND, OFFIOIAL RECEIVER or 
THE HsTATE OF INSOLVENT BHAI 
KHEM CHAND-—RESPONDENT, 

Provincial Insolvency Aet (V of 1920), s. 54— 
Preference, onus of proof and meaning of-—Inten- 
tion to give preference—Payment in imminent ex- 
pectation of bankruptcy, whether evidence of such 
intention. ds 

There isa consensus of authority in En 
well as in India that the initial Tous Wc mi 

erson challenging an alienation under s. 54 of the 
Provincial Igsolvency Act to prove that it was made 
with the dominant view of giving the particular 
creditors preference over others. [p. 824, col. 2.] 

The mere payment of a debt by a debtor in 
imminent expectation of bankruptcy is not by itself 
sufficient to prove the intention to give preference 
The word ‘preference’ involves and imports a free 
choice and it is, therefore, necessary to prove at 
least that the debtor's act was voluntary and not 
due to extraneous influence sueh as pressure or 
threats from creditors. [p. 826, col. 1.] 

Labhu Ram v. Puran Chand (1), In re Lake, Ex 
parte Dyre (2) and In re Eaton & Co., Ex parte Viney 
(3); kaa ei no oe 

In re Laurie, Hx parte een (4), Bulteel v. $ 
& Bulteel's Trustee (5), In BA Ege 
Trustee (6) and Sharp v. Jackson (T), referred to and 
followed. 

Miscellaneous first appeal from an order 
of the District Judge, Dera Ghazi Khan 
dated the 21st February, 1927. ! 

Mr. Amin Chapd - Mehta, for the Appel- 


lant. - e 
Mr, Acimullah, for*the Respondent, 
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JUDGMENT. 

Bhide, J.—Four transfers of house 
property made by one Khem Chand within 
three months before the presentation of a 
petition for his being declared an insolvent ' 
have been eancelled by the District Judge, 
Dera Ghazi Khan, under s. 54 of thé Pro- 
vincial Insolvency Act, 1920. Two out of 
these transfers were made in favour of the 
appellant Seth Ram Chand. One was 
a transfer of mortgageesrighta for Ra. 900, 
whilethe other was a sale ofa house for 
Rs. 2.000. Two out of the issues framed by 
the District Judge were as follows:- 

(1) Was the debtor insolvent at that 
time (i. e.at the time of making the aliena- 
tions in dispute? 

(2) If so, were the alienations in suit made 
in good faith and for valid consideration? 

He found the issue against Seth 
Ram Chard and annulled the trans- 
fers. From this decision Seth Ram Ohand 
has appealed. 

It will appear from the issues as given 
above that the learned District Judge con- 
sidered proof of the mere fact that the 
alienor was insolvent at the time of 
making the alienations to be sufficient to 
shift the onus to the alienee of proving that: 
the alienations were not made with the 
intention of giving fraudulent preference. 
He has hased this view on the authority of 
Labhu Ram v. Puran Chand (1). This 
appeal came up at first before my learned 
brother Tek Chand, J. who thinking that 
an authoritative decision on the question 
of onus in such cases was necessary referred 
it to a Division Bench. 

We have heard arguments at length on 
the question of onus, There seems con- 
sensus of authority in England as well as 
in India that the initial onus is on the 
person challenging an alienation under 
8. 54 of the Provincial Insolvency Act, 1920, 
to prove that it was made with the domi- 
nant view of giving the particular creditors 
a preference over others. This point was 
not disputed before us aud it does "not 
appear that the view taken in Labhu Ram 
v. Puran Chand (1) wes different in this 
respect. As stated in the quotation from 
alsburv’s Laws of England given in 
Labhu Rem v. Puran Chand (1) ‘The 
intention or view to prefer the ¢reditor as 
the causa eawusans of the debtorés conduct is 
the cardinal point round which the whole 

(1) 88 Ind. Oas. 421; 130 P, R. 1019; 89 P. L. R, 1920; 
409 P, w, R: 1919, i . 
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question turns; ifthat intention be shown 
not to have existed, itis of no importance 
that the creditor had knowledge of the 
debtor's insolvency or that the debt was not 
due; nor for this purpose is it true that the 
debtor must be taken to have intended the 
natural consequences of his act.” The 
crucial question as regards the onus, how- 
ever, is what are the facts which are prima 
facie sufficient to make out the requisite 
dominant intention apd shift the onus to 
the respondent in such cases? In two of 
the English cases cited in Labhu Ram v. 
Puran Chand (1) Vaughan Williams, L. J., 
eppears to have laid down that “if a man 
on the eve of bankruptcy makes a payment 
toa particular creditor, the presumption 
immediately arises that he makes that pay- 
ment with the dominant view of giving a 
preference to that creditor over his other 
ereditors." In other words, the fact that the 
debtor was insolvent and knew that he was 
insolvent when he made the payment in 
dispute was considered sufficient to shift 
theonus to the respondent to prove that 
' the payment was not made with a view to 
prefer him [In re Lake Ex parte Dyre ( 2) and 
In re Eaton & Co., Exparte Viney (3).) But 
the deoision in Labhu Ram v. Puran 
Chand (1) does not appear to be really 
founded on any presumption based 
merely on the fact that the debtor was 
insolvent when he made the payment, 
The learned Ohief Judge, Sir Henry 
Rattigan, after quoting the passage from 
Halsbury's Laws of England referred to 
-above remarked as follows:— 

"Speaking generally, I think the authori- 
ties support the view that the words ‘with 
a view of giving such creditor a preference 
over the other creditors’ bear the same 
meaning that the word ‘voluntarily’ was 
construed, to havein the old Bankruptcy 
Act in England; and that a Court is justified 
in holding that the payment to a creditor 
made by a person, who at the time of such 
payment is unable to pay his dgbts, must be 
taken«sa payment with a view to prefer 
thatereditor,if it is established that the 
payment is made of the debtor's own accord 
not in the ordinary course of business, and 
without any sort of pressure being brought 
to bear upon him.” The learned Chief 
Judge himself found in that case that 


(2) (1901) 1 K. B. 710 at p. 717; 70 L. J.K, B. 390; 
84 L. d 430; 49° W. R. 291; 8 Mansor 145; 17 T, 


L. R. 296. 
VQ 4897) 2 Q.B. 16; 66L. J, Q. B. 491; 4 Manson 
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Umrao Singh, the debtor was not, only 
hopelessly bankrupt at thetime of payment. 
but made the payment of his own accord 
and without any sort of» pressure being 
brought upon him. The findings arrived 
atin Labhu Ram v. Puran Chand (1) can- 
not, therefore, be said to support the propo- 
sition that the mere fact that a payment or 
alienation was made at a time when the 
debtor was insolvent is sufficient to raise 
the presumption that it was made with the 
dominant view of giving him preference, 
This appears to have been realised by the 
reporter who introduced the word 'volun- 
tary'in the head note to that ruling on 
the question of onus which runs as follows:- 
"Held also, that if such a 'voluntary' 
payment is made to one creditor within 
three months ofthe debtor being adjudged 
insolvent the onus of proving that the 
payment was not made to give him a 
preference ison thecreditor eoncerned:— 
In re Lake Ex parte Dyre (2) and. In re 
Eaton & Co, Ez parte Viney (3). i 
If the word “voluntary” is to be read 
into the dicta of Voughan Williams, L. J., 
the law on the question of onus would 
appear to be correctly stated, but without 
that qualification the wide proposition 
enunciated by him does not appear to be 
supported by other English authorities, 
The dictum of Vaughan Williams, L, J. in 
In re Lake Exparte Dyre'/2) was not fol- 
lowed by Wright J. in In re Laurie Ex parte 
Green (4) and by Younger, J., ia Bulteel v. 
Parker & Bulteel's Trustee (5) and by Pol- 
lock, M. R., in In re Cohen Ex parte Trustee 
(6). In the leading case Sharp v. Jackson (7) 
which eame up before the House of Lords, 
Lord Halsbury quoted with approval the 
folowing remarks of Lord Esher:—The 
doctrine with regard to fraudulent pre- 
ference is well-known. “The question 
whether there has been fraudulent prefer- 
ence depends not upon the mere fact 
that there had been a preference but 
also on the state of mind of the person who 
made  it............. The question ig whe- 
ther in fact he had the intention to prefer 
certain creditors. It has been argued that 
the debtor must be taken to have intended 


(4) (1898) 67 L. J. Q.B. 431; 5 Manson 48; 46 W. p. 
oi 


(5) (916) 32 T^ L. R. 661. l 

(6) (1934) 2 Ch. 515; (1924) B.& C, R, 143; 695. J, 
(7) (1899) A. O. 419; 69 L. J. Qu B. 806; 80 I, T. 8 

TIEN Bla; 6 Manson 264, ! Als 
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the natural consequences of his act. I 
do not think that is true for this purpose,” 
To the same effect are the dicta, In re Cohen 
Ex parte Trustee,(6) in which the question 
was recently considered andit was held by 
the majority of Judges (Pollock, M. R., dis- 
senting) that wher a bankrupt in imminent 
expectation of bankruptcy voluntarily pays 
B particular creditor with the result of 
giving him a preference in fact and the 
reason for Such payment is unexplained, 
prima facie the case of fraudulent pre- 
ference is established. Pollock, M. R. went 
further andewas of opinion that even ifa 
payment is found to be voluntary and to have 
been made in imminent expectation of 
bankruptcy it would not be sufficient to 
establish prima faeie fraudulent preference 
and that some further affirmative evidence 
was required as regards the intention to 
give preference. But even leaving aside 
the latter view it seems clear from the 
above that the mere payment of a debt by a 
debtor in imminent expectation of bank- 
ruptcy is not by itself sufficient to prove 
the intention to give preference. The word 
“preference” involves and importsa free 
choice as pointed out by Lord Macnaghten 
in Sharp v. Jackson (7) and it is, therefore, 
riecessary to prove at least that the 
debtor's act was "voluntary" and not due 
to extraneous influences such as pressure or 
threats from creditors. The findings in 
Labhu Ramv. Puran Chand (1) on which 
the decision in that case is based are in 
accord with this view. 

`I am of opinion that in view of the 
authorities discussed above the issue framed 
by the‘learned District Judge cannot be 
considered to be correct. I would recast the 
issues under diseussion as follows:— 

(1) Was the debtor Khem Chand unable 
to pay his debts as they became due atthe 
time he made the transfers in dispute? 

(2) Did he make the aforesaid transfers 
with a view to give transferee a preference 
over other creditors? 4 

Theevidence on the record does not 
appear to be sufficient for determination of 
the above issues. This was conceded by 
the learned Counsel for hoth the parties 
and in view ofthe fact that the*onus of, 
proving the intention of giving pre- 
ference has now been placed on the Receiver 
who is seeking to avoid the transfets, it 
geoms fair to remand the case to enable the 
parties to produce their evidence on the 
&bove issues, Thé whole ease is practically 
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being re-opened, T would, therefore, accept, 
the appeal, set aside the order of the 
learned District Judge and remand the. 
case for fresh decision. Asthe appeal has. 
been accepted ona point. of law which is, 
not free from difficulty, I would leave the, 
parties to bear their own costs. E 

Tek Chand, J.—I agree. | 

R. L. Appeal accepted. — 


——— Lar 


OUDH CHI€F COURT. 
FULL BENCH. $ 
Srconp OIVIL APPBAL No. 187 or 1927. 
; May 7, 1928. 

Present:—Sir Louis Stuart, Kr., Ohief 
Judge, Mr. Justice Hasan, Mr. Justice 
Misra and Mr. Justice Nanavutty. 
Raja RAMPAL SINGH-—PLAINTIFF 
— APPELLANT 

versus 
ABDUL HAMID —DzFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1908) s. 2 (2. 
0. XXII, rr. 1, $—Death of plaintiff —A pplication - 
by heir for being entered as legal representative— . 
Court deciding that right to sue has come to am end 
—Order, whether appealable—‘Decree’, meaning of— 
“Matters in controversy in the suit,” significance of. 

Where on the death ofa plaintiff his heir appliés 
under the provisions of O. XXII, r. 3, Civil Pro- 
cedure Code, to be entered as a legal representative 
of the deceased and to continue the suit and the 
Court, while recognizing him to be legal represen- 
tative of the deceased, arrives at the conclusion that: 
the right to sue had come to an end with the. 
death of the deceased and decides under the pro- 
visions of O. XXII, r. 1, of the Oode, that the 
suit had abated, the order conclusively deter- 
mines his right in regard toa matter in controversy 
in the suit and is a decree within the meaning of 
s. 2 (2), Civil Procedure Code, and an appeal lies |. 
against it. (p 827, col. 2; p. 828, col. 1.] 

Per Hasan, J.—“Matters in controversy in the suit" 
are not merely matters which arise on the face of 
the plaint as at first presented. They may include 
matters which are of vital importance between the 
parties but which may come to arise and in respeot 
of which the parties may be at controversy at a 
Subsequent stage of a suit and a question as to 
whether a right to sue survives or not within the 
meaning of r. 1 of O. XXII ofthe Code of Civil 
Procedure is such a matter. [p. 828, col. 2.] 

Second appeal against a decree of the 
Additional Dtstrict Judge, Lucknow, gated 
the 16th May, 1927, confirming that of the 
Additional Subordinate Judge, Lucknow, 
dated the24th Januawy, 1927. 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Hasan & Nanavutty, JJ — (March 
18, 1928)—THis suit out of which this 
appeal atises was brought *by one Raja | 
Bhagwan Bakhsh Singh for a declaration 
and' else a consequential relief of possess. 
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. Bion in respect of certain plots of land held 
.by the defendant in the-character ofa 
gozarudar. During the pendency of the 
suit Raja Bhagwan Bakhsh Singh died, 
. Raja Rampal Singh, who has admittedly 
'Bueceeded to the estate of the deceased 
Raja Bhagwan Bakhsh Singh,made anappli- 
.eation £o be brought on the record of the 
. case in place of the deceased Raja Bhagwan 
‘Bakhsh Singh as a plaintiff. This appli- 
cation must be deemed to have been made 
: under r, 3, sub-r. (4) of O. XXII of the 
. Code of Civil Procedure. The defendant 
.opposed this application, and the Court 
. decided that the right to sue did not 
. survive in. favour of. Raja Rampal Singh 
and made an order. of abatement. On 
appeal by Raja Rampal Singh the learned 
Additional Judge of Lucknow has upheld 
the order of abatement on two grounds: 
.(1).that no appeal lay from the order of 
„abatement and (2) that even if an appeal 
: lay he would uphold the order for the 
.reason that a fresh suit could he brought 
by Raja Rampal Singh. ; 
On the question as to whether the appeal 
.in the lower Court from the order of 
abatement was competent or otherwise, 
there is a great conflict of opinion. In 
the circumstances we think that it is a fit 
question for decision by a Full Bench of 
this Court. Accordingly, under s. 14 
.8ub-s. (1) of the Oudh Courts Act, 1995, 
we refer the following question for deci- 
.Bion to a Full Bench:— 
Was the order of abatement passed in 
this case appealable ? f 
. Messrs. A. P. Sen, L. S. Misra and S.C. 
.Das, for the Appellant. 
.  Messrs. Haider Hussain and Rauf Ahmad. 
for the Respondent. 
JUDGMENT OF THE FULL 
BENCH. 
Stuart, C. J.—(May 2, 1928)—This is 
a reference under s. 14, sub-s. (1) of the 
.Oudh Courts Act to a Full Bench of 
this Court, We are asked to reply to the 
question "wasthe order of.abatement passed 
in this case appealable?" These are the facts. 
Raja Bhagwan Bakhsh Singh instituted a 
Suit against a certain Abdul Hamid. As 
I read the plaint in the suit his case was 
that Abdul Hamid had been granted under 
&n agreement an allowance of Rs. 30 a 
month and‘a certain amount of land at 
a fixed rental and that Abdul Hamid 
having forfeited hfs rights under this 
agreement, his rights had terminated. on 


, 
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the 24th September, 1924, The plaintiff 

asked fora declaration that the agreement 

was af an end and also for possession of 

the land. The suit wes, filed on the 22nd 

October, 1924. Raja Bhagwan Bakhsh 

Singh died on the 25th August, 1826. Raja 
.Rampal Singh applied wader the provisions 
of O. XXH, r. 3 on the 15th November. 

1920 to be entered as a legal represens* 
tetive of Raja Bhagwan Bakhsh Singh and 
to continue the suit, Abdul*Hemid con- 
tested his claim. The AdditionalSubordi- 
nate Judge decided on the 24th January 
1927, that Raja Rampal Sigh was the 
legal representative of Raja Bhagwar 
Bakhsh Singh, being the person in law 
who represented the latter's estate. Thera 
-can be no doubt as to the fect that this 
conclusion was correct. Not only has Raja 
Rampal Singh succeeded to the taluqdari 
estate, but as a brother of the deceased 
-Raja Bhagwan Bakhsh Singh he is his 
-heir under the Hindu Law. The learned 
Additional Subordinate Judge, however, 
-arrived at the conclusion that the right 
to sue had come to an end with the 
death of Raja Bhagwan Bakhsh Singh. Ha, 
therefore, decided under the provisions of 
O. XXII, r (1) that the suit had abated, 
"The question which we have to decide is 
.whether an appeal lies against that order, 
The learned Additional District Judge, 
before whem the appeal was presented re- 
jected the appeal on the ground thatno 
appeal lay. There is no special provision 
in the Code of Civil Procedure for an 
appeal against a decision that a suit hag 
&bated on the ground thatsuch a decision 
is an order; but it has been arguet before 
us that inthis particular case the decision 
of the 24th January, 1927, is a decree. 
What were the facts? The facts were these, 
Raja Rampal Singh stated that he was the 
brother of the deceased Raja Bhagwan 
Bakhsh Singh and in law represented his 
estate. The Court agreed to that view. He 
continued thatthe deceased Raja Bhagwan 
Bakhsh Singh had on the 24th September, 
1924, terminated an agreement in 
favour of the defendant, that from that 
period the agreement had terminated and 

that theeland had vested in Raja Bhagwan 

“Bakhsh Singh. He continued that as the, 
legal representative of RajaBhagwan Bakhsh 

Singh he had a right to a declaration that 

no further money was payable and that he 

had a right to recover possession of the 

property. The Court arrived at the GOB. 


bab 
clusion that the right to terminate the 
agreement was a right personal to Raja 
Bhagwan Bakhsh Singh and that untila 
decree terminatigf it had been arrived at 
there had been no termination, This I 
understand to be the learned Additional 
Subordinate Judge's view, though it is not 
put in so many words. He, therefore, re- 
* jected the claim of Raja Rampal Singh 
and apparently found that although Raja 
Rampal Sinfgh was the legal representative 
of Raja Bhagwan Bakhsh Singh the right 
togue did not survive. What is the effect 
of this as far as Raja Rampal Singh is 
concerned? In my opinion it is an ad- 
‘udication which conclusively determines 
is right in regard to & matter in contro- 
versy in the suit. It was a final adjudi- 
cation. Raja Rampal Singh was clearly a 
party to the suit as the legal representative 
of the deceased plaintiff. Thus the order 
giving effect to this decision was a decree 
within the meaning of s. 2 (2), Act V of 
1908 and an appeal lay against it. I would 
accordingly answer the question in the affir- 
mative. 

Hasan, J.—(May 2, 1928.)—I agree 
that the question referred jto the Full 
Bench should be answered in the 
affirmative. It is agreed that the order 
of abatement recorded by the learned: 
Additional Subordinate Judge on the 
24th January, 1927, is not appealable, 
if it is merely an order. Itis further agreed 
that itis appealable, ifitis a decree, The 
question, therefore, for decision is as to 
whether that order is a decree. According 
to the definition given in the Code of Civil 
Procedure “the formal expression ‘of an 
adjudication which so far as regards 
the Court expressing it, conclusively 
determines the right of the parties 
with regard to all or any of the matters in 
controversy in the suit" is a decree, If 
the quesion as to whether the right te 
sue survived to Raja Rampal Singh on the 


death of his brother Raj Bhagwan 
Beksh Singhin respect of the cause 
of action for which the suit of Raja 


Bhagwan Bakhsh Singh was instituted is a 
matter in controversy in the suit then I 
have no doubt that the order of the Addi- 
tional Subordinate Judge isa decree. Rule 
9 of O. XXII, Civil Procedure Code, 


clearly debars Raja — Rathpal Singh 
from instituting a freshsuit on the 
same cause of action, on which this 


deceased brothér had. instituted this 
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suits and if it is held as against Raja 
Rampal Singh that the right to sus did 
not survive in his favour it follows that be 
cannot pursue the same cause of action 
which was the basis o£ his brother's suit and 
the order of the Court must be deemed ta 
be a final determination of Raja Rampal 
Singh's right in respect of that (cause of 
action, But the contention of Raja 
Rampal Singh is that he is entitled in law 
to continue the present suit on the same 
cause of actionon which it had originally 
been instituted. If this question is decided 
in favour of Raja Rampal Singh it would 
then follow that the old suit 
must continue. In this state of things it 
appears to me that there can be little 
doubt that the order of the Additional 
Subordinate Judge of the 24th January, 
1927, determines the rights of the parties 
finally with regard to the question of Raja 
Rampal Singh's right to continue or not 
the same cause of actian and is final. That 
it is also a matter in controversy in the suit 
is clear tomy mind. It was argued that 
the matter as to whether the old cause of 
action has survived in favour of Raja 
Rampal Singh or not is not a matter in 
controversy in the suit for the reason that 
it arose out of an independent application 
made by Raja Rampal Singh under the 
provisions of r. 3of O. XXII of the Oode of 
Civil Procedure. I am unable to accept 
this argument. ‘‘ Matters in controversy 
in the suit" are not merely matters which 
arise on the face of the plaint as at first 
presented. They may include matters, 
which are of vital importance between the 
parties but which may come to arise and in 
respect of which the parties may be at 
controversy aba subsequent stage of a guit, 
and the question as to whether a right to 
sue survives or not within the meaning of 
r. lof O. XXII of the Code of Civil 
Procedure is to my mind such a matter. 
There is no doubt in this case that Raja 
Rampal Singh must be treated as a party 
io the suit& He is elearly the legal 
representative of the deceased plaintiff and 
if heisalso the person in whom the tright to 
sue survives, asit may be found that heis 
then heis a person entitled tobe substi- 
tuted on the record of the case as a plaintiff 
in place of his deceased brother Raja. 
Bhagwan Bakhsh Singh under the provi- 
sions of y. 3 of O. XXII'of the Code of Civil 
Procedure. Whethef a person is legal 
Tepregentative or not is again a question 
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which may be a matter in controversy in the 
suit if his status as such is disputed. In 
the present case, however, the Courts below 
are agreed that Raja Rampal Singh is a 
party in the sense. that he is a legal 
representative of the deceased Raja 
Bhagwat Bakhsh Singh and I, therefore, 
need not pursue this point any further. 
Misra, J.—(May 2,  1928)—I am 
also of opinion that the answer to 
the reference madg to us should be 
in the  aiürmative. My reason for 
coming to that conclusion is that one 
of the points which was for decision before 
the Additional Subordinate Judge in order 
to enable him to hold whether the 
suit abated or not was the ques- 
tion whether the causeof action sur- 
vived in favour of the applicant Raja 
Rampal Singh. The Additional Sub- 
ordinate Judge found that Raja Rampal 
Singh was the lega] representative of his 
deceased brother Raja Bhagwan Bakhsh 
Singh. If the cause of action be held not 
to have survived in his favour then the 
suit must abate. The dismissal of the 
‘suit by the Additional Subordinate Judge 
that it had abated was, therefore, tanta- 
mount to a decision that the cause of 
action did not survive in favour of the 
applicant. This adjudication under the 
terms of O. XXIIr. 9is final and no suit 
can be brought again by the applicant 
upon the same cause ofaction. If, there- 
fore, the order passed by the learned 
Additional Subordinate Judge to the effect 
that the suit had abated had the effect of 
holding thatthe cause of action did not 
Survive, and if it was a final order in the 
‘sense that itwasnot open to the appli- 
cant to bring another suit upon the same 
cause of action, it appears to me to be 
clear that it was a final adjudication of 
‘the rights in controversy so far as the 
parties to the suit were concerned. That 
being the case, I am of opinion that the 
Order of the Subordinate Judge dated the 
24th January, 1927, amounts to a decree 
‘as defined ins. 2 0f the Code of Civil 
Procedure, If that wew be not held the 
applicant would be deprived of getting 
the question raised in the suit adjudicat- 
ed upon on the merits, Iam, therefore, of 
opinion that'the order being: a decree an 
appeal lay to the Court of the District Judge, 
By the Court.—The answer isin the 
affirmative, 
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MADRAS HIGH COURT, 
APPEAL AGAINST ORDER No. 290 or 1995. 
December 6, 1927: 
Present:—Mr. Justice Ramesam and 
Mr. Justice Jackson. 
MOHADUM BEG SAHIB AND orRE&S— 
DEFENDANTS—J UDGMENT DeBTOkS 
Nos. 1, 8, 10, 11, 12, 17 AND 18— 
APPELLANTS 
versus ` 
M. J. MOHAMMAD MEERA SAHIB anp 
OTSERS— PLAINTIFFS — DrORRE-HorpbknRs 
Nos. 1, 4, 6, 7 AND LEGAL REPE3ENTATIYVE 
OF OTH PraINTIFF— DEOnRE-HOLDER— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908, s. 8?—Limita. 
tion Act (IX of 1908), Sch. I, Art. 182 (5)—Decree 
transferred to another Court for execution—A ppli- 
cation for re-transfer, proper Court for presentation of. 

here a decree is transferred for execution to 
another Court, an application for re-transfer of the 
decree to a third Court can be validly made to 
the Court which passed the decree. 

Maharajah of Bobbili v. Narsaraju Peda Baliara 


(2)and Firm Hira Lal-Anant Ram v. Firm Sher 
Mal-Chaina Mal (3), referred to, id 


Appeal against an order of the Court 
of the Additional Subordinate Judge, 
Ramnad at Madura, dated the 24th J une, 
1925, and passed in E. A, No. 112 of 1924, in 
O. 8. No. 49 of 1914. 


FAOTS.—A decree for delivery of pose 
session of properties was passed by the 
Ramnad Sub-Uourt. The decree’ wag 
transferred for execution to the Madura 
Sub-Court as the properties were in the 
jurisdiction of that Court. The jurisdic- 
tion over the properties was subsequente 
ly assigned to the Dindigul Sub-Court 
and the decree-holder made an applica- 
tion to the Ramnad-Sub-Oourt to transfer 
the execution tothe Dindigul Sub-Court, 

In a subsequent application for execution 
it was contended that the application made 
to the Ramnad Oourt for transfer was not 
a proper application as the decree had 
already been transferred to the Madura 
Sub-Oourt. The contention was rejected 
and the judgment-debtor appealed, 

Mr. C. 8. Venkatachariar, for the Appel- 
lants. 

Mr. P. N. Appuswami Ayyar, for the 
Respondents, 


JUDGMENT.—Though the decision: 
in Maharajaeof Bobbili v. N arasaraju Peda, 


'(1) was affirmed by Maharajah of Bobbilt v, 


1) 15 Ind. Cas, 738;"37 M31; 12 M, L; T, 118; 
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Narsaraju Peda Baliara (2), the grounds 
of the decisions, if carefully scrutinised, 
are different. The former decision seems 
to imply, unless a decree has been sent 
back by a transfer Oourt with a certificate 
of non-satisfaetion the parent Court cannot 
execute the decree, unless an order was 
passed permitting simultaneous executions. 
But this is not the ground of the decision 
of the Judieial Committee, They held that 
an application for sale of the property 
attached by the transfer Oourt cannot be 
made to the parent Oourt and the ap- 
plication cannot be considered to be made 
toa proper Oourt. This is the interpreta- 
tion made by the Punjab High Court in 
Firm Hira Lal-Anant Ram v. Firm Sheru 
Mal-Chaina Mal (3) and we entirely agree 
with the observations in that judgment. 
We do not agree with the decision in 
Rangaswami Shetti v. Seshappa Manjappa 
(4). We observe that to a certain extent, 
the Bombay High Oourt itself has taken a 
different view in Lang v. Jasvantlal Hathi- 
shand (5). There it was held that the parent 
Oourt can withdraw execution and take: 
other steps. 

In the present case, we agree with the 
Subordinate Judge that the application of 
13th July, 1921; was a valid application and 
was astep-in-aid of execution. 

. The appeal is dismissed with costs. 

y. N. Y. Appeal dismissed. 

(2) 36 Ind. Oas. 682; 39 M. 640; 31 M, L. J. 300; 18 
Bom. L. R. 909; 14 A. L. J. 1129; 20 M. L..T. 472; 24 
©. L. J. 478; 4 L. W, 558; (1916) 2 M. W.N. 541; 21 
Q. W. N. 182; 1 P, L. W. 26; 43 I. A. 238 (P. O.). ` 


m 89 Ind. Cas, 958; A. I. R. 1926 Lah. 113. 
4) 68dnd. Cas, 508; 47 B. 56; 24 Bom. L, R. 798; A, 


I. R, 1922 Bom. 359, 
5) 94 Ind. Oas. 146; 50 B. 439; 28 Bom. L, R. 881; A. 


I. R. 1926 Bom. 211. 


MADRAS HIGH COURT. 
CivinL MisOBLLANEOUS AprsaL No. 90 oF 1937. 
December 19, 1927. 
Present:—Mr. Justice Jackson and Mr. 
Justice Reilly. 
NATESA VANNIYAN-—DERFENDANT— 
APPELLANT 


versus 

GOPALASAMI MUDALIAR— 

PLAINTIFE— RESPONDENT? : 

Transfer of Property Act (IV of 1882), ss. 1h, 65 

* Sale of land—Covenant to indemnify vendee whe- 

ther runs with land—Enforceability of such cove- 

nant by purchaser of landin Court sale—Provision for 

‘permanent Liability to indemnify, whether violates rule 
against perpetuities, 

, A covenant to indêmnify ? transferee for the loss 

‘ot the land transferred is not a covenant which 


runs with the land, [p, 822, col. 1] 
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“A third person executed & security bond undere 
taking to indemnify the vendee against losses. The, 
property sold was brought to sale in execution of a, 
decree against the vendee and purchased by some 
other person. Meanwhite the son of the original! 
vendor had succeeded in an action to cancel the sale— 
deed and then dispossessed the Court auetion-purchas« 
er. In asuit by the latterto enforce the security: 
bond against the suecessors-in-interest of the person 
who executed the security bond : i 
Held, that the covenant, not being one of title but 
of indemnity did not run with the land and was, there 
fore, not enforceable by the plaintiff, [p. 831, c01.2.] 4 
Doughty v. Bowman (1),followed. E 
Per Reilly, J.—A. provision in an indemnity bond: 
by which certain properties are sought to be made 
permanently liable to a third personis unenforceable, 
as violating the rule against perpetuities, [p.832, eol.2.] 
London and South Western Railway Co. v. Gomm, 
(2), followed. i 
Miscellaneous appeal against an order 
of the Court of the Subordinate Judge, 
Tiruvalur, dated the 16th December, 1926, 
in A. S. No. 57 of 1925, (A. S. No. 
38 of 1925, District Court, East Tanjore, 
Nagapatam) preferred against that 
of the Court of the District Munsif, 
Nannilam, in O. S. No. 538 of 1923. 
j Mr. C. 8. Venkatachariar, for the Appels 
ant. i 
Mr. K, V. Ramachandra Ayyer, for the 


Respondents. i 


JUDGMENT. E 
Jackson, J.—Appeal against the 
order of the Subordinate Judge, Tiruval« 
lut, in A. S. No. 57 of 1925 from the decree 
in O.S. No. 538 of 1923, District Munsif 
Nannilam. . 
One Narayani Ammal sold certain pro- 
perty, described now as the A schedule 
property, in 1890 toone Subramania Sastri. 
Her husband, Swaminatha Ayyar, executed 
a security bond, Ex. F undertaking that 
if Subramania Sastri, the vendee, should be 
deprived of any of the property for various 
reasons he would compensate him with 
equivalent property now described as 
the B. schedule property: subsequently 
Subramania Sastri mortgaged the 
schedule property, the mortgagee sued . and 
brought the ‘property to sale and ig was 
bought in Oourt auction by one Namasivayy& 
Pillai who sold the property to the present 
plaintiff. Meanwhile Muthusami Ayyar, the 
second son of Narayani Ammal, sued to 
cancel the original sale, succeeded, and 
then dispossessed Namasivayye Pillai and 
his vendee, the plaintiff The plaintiff now 
sues to enforce the seeurity bond Ex. F on 
the ground that it is a covenant running 
with the A schedule land which enures tg 
the successors to the title of  Subrafuania 
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Sastri. The third defendant, the present 
appellant, is a purchaser of certain items of 
the B schedule property and contends that 
the plaintiff has no right to enforce the 
“bond against the propérty in his possession. 
‘The District Munsif dismissed the suit and 
the Subordinate Judge finding that the 
‘bond was enforceable, remanded it for 
disposal upon the remaining isaues. 

The learned District Munsit dismissed 
the suit on the short ground that no 
warranty of title could pass in a Court sale, 
and,etherefore, whatever rights the succes- 
sors to the title of Subramania Sastri might 
-haye claimed before the mortgagee brought 
the property to sale, had gone when 
Namasivayya Pillai bought the property 
at that sale. This argues certain confusion 
of thought. 

No doubt the Transfer of Property Act 
does not apply to any tranefer by operation 
‘of law (s. 2-d and, therefore,the implied cove- 
nant for title ins. 55{2)is not annexed to 
the interest of transferee by Court sale. 
But supposing the right andinterest of a 
judgment-debtor which is sold by action of 
the Court should happen to include an 
interest which the transferor was capable 
of passing, then that intereat could be 
purchased at the Court sale slong with the 
property to which it was attached. Andif 
such interest were @ covenant running 
with the land as for instance the convenant 
for title provided ins, 55 (2) that interest 
could be transferred: a&t & Court sale, This 
appears to be the view taken by the learned 
Subordinate Judge in his 6th paragraph 
‘and in my opinion that view is corres. 

. But Mr. Venkatachariar rests his appeal 
upon two other grounds. He contends 
that the indemnity bond in that it creates 
& perpetual interest in the schedule pro- 
perty,isopposed to s, 14 of the "Transfer 
of Property Actand he aleo contends that 
this indemnity bond is nof a covenant 
running with the land, and, therefore, it 
could not have passed at the Court sale 
to plaintiffs predecessor-in-title, There 
appears to be much force in both of these 
contentions but the first was not raised 
in either of the lowtr Oourts and it is 
unnecessary to discuss it unless the second 
ground proves to be invalid. 

A covenantrunning with the land must 
be one that toyches or concerns the thing 
demised. The distiaction is nó doubt 
subtle, but if this definition is kept in 


mind it seems clear that a covenant for 


NATASA VANNIVAN P, GOPALAGAM? MODALIAR. 


831 
title, does in this sense touch the property 
demised, while a covenant for indemnity 
is just so remote as not -to touch jt. 
Shepard's Touchstone of eCommon Assur- 
ances puts the point as follows, at page 161:— 
"And these are some of them said to be 
inherent, i. e, such a8 are conversant 
about the laud (and knit to the estate 
in the land;) as that the thing demised 
shall be quietly enjoyed...... And some of 
them are said to be collateral...... or ndt 
so immediately concern the thing granted, 
as to give other security to perform the 
covenants.” This is quoted fn Cuthbert 
Brown's Covenants Running with Land 
where (page 25) covenants to give security 
for the  performanee of covenants are 
classed as personal or collateral, i. e., not 
such as run with the land (page 7). 

To the same effect are the observations 
of Parke,B. in Doughty v. Bowman (1). 
“Again if the covenant declared upon pre- 
sents an alternative "it is merely a cove 
nent to indemnify. Is that, then, ad idem 
with 8 covenant for quiet enjoyment 
assuming that that covenant would pase ? 
Itisnot. . . . It must be considered ag 
an undertaking to perform or, in default of 
performance, to indemnify: and therefrom 
it cannot pass with the reversion, I think 
the judgment given by my brother Patteson 
is quite right.” Patteson,J. had said (page 
545*), “if it be considered as a covenant of 
indemnity, then it is conceded that the 
assignees is not bound.” 

It may be observed that though the 
Transfer of Property Act mentioned cer» 
tain contracts the benefit of which, shall 
be annexed to and go with the interest of 
the transferee, there is no such mention 
of & covenant of indemnity. The learned 
Subordinate Judge has rather assumed 
that acovenant ofindemnity is identical 
with a covenant for title, but that is not go, 

I find, therefore, that Ex. F is not a coven« 
ant running with the land and plaintiff hag 
no right by virtue of its provisions to diga 
posses the direi 

e appeal is accordingly allowed wi 
eosts throughout to 3rd perium "e 

The plaintiff's suit is dismissed, 
.Reillyj J.—When Narayani Ammal 
sold the A schedule land, in which she 
had only a dgughter's estate, to Subra- 
mania Sastri in 1890, her husband and 

'(D 1848, 11 Q. B. 444; 116 E, R, 845; 17 Ld, Q 
B. Hi; 12 Jur, 182; 75 Re R. 4409 
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one of her sona executed Ex. F in favour 
of Subramania Sastri by whieh they under- 
took that if Subramania Bastri was 
deprived :of any*part of the A schedule 
land by reason of any ineumberance, aale, 
Security, exchange, elaim for maintenance 
or right ofamintr or by a decree of any 
Oourt or in consequence of any interest 
created by the executants themselves or 
by Narayani Ammal or of any claim put 
forward by others, they would give him an 
equal extent of the B schedule land. That 
is, they agre<d that, if, Subramania Sastri 
in the spetified circumstances lost any 
partof the A schedule property, which he 
was buying from Narayani Ammal they 
would indemnify him in a particular way 
It appears to me impossible to regard that 
B8 a covenant for title in respect of the land 
which Narayani Ammal was selling. It 
has been argued before us for the plaintiff 
that, because a covenant for a title in 
respect of that land would have had the 
result among other things that Subramania 
Bastri and. his assignees could have sued 
the covenantor for damages to indemnify 
themselves for the, loss of any part of thepro- 
perty through defectin Narayani Ammal's 
title, therefore, the contract by whieh her 
huband and son promised indemnification 
in a particular form was a covenant for title, 
That argument appears to me to call for 
no discussion. The fact that that common 
feature of contracts is to be found in a 
covenant for title is obviously not enough 
to make this contract a covenant for title, 
A covenant to indemnify atranstferee for the 
loss of the land transferred even when made 
by thé transferor, is not a covenant which 
runs with the land. See Doughty v. Bowman 
(1) Mr. Venkatachariar for defendant No, 3 
has argued that, even if Ex. F embodied 
a covenant for title, the benefit of it would 
not pass to the plaintiff because he is the 
Assignee not of a purchaser from Subrama- 
nia Sastri but only of a purchaser at a 
Oourt sale in execution of Subramania 
Sastri’s right, title and interest in the A 
schedule property. On principle I see 
noreason why the benefit of an express 
covenant for title of which the judgment- 
debtor can take advantage shoul@not pasg 
by a Court sale in execution though with 
respect I doubt whether in this’ country 
the benefit of an implied covenaht for 
title arising -onty out of the provisions of 
m. 58 (2)of the Transfer of Property Aot 
gould even pass by such a sale, However, it 
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appears to me unnecessary to discuss that 
question as in my opinion Subramania 
Bastri got no covenant for title by Ex. F. 
I agree that the benefit of the contract 
under Ex. F does not run with the land and 
that, as it has not been assigned the plainí- 
iff's suit must fail. 

I agree also with Mr. Venkatfchariar's 
further contention that, if it was intended 
by Ex. F to make the B schedule property 
permanently liable to Subramania Sastri’s 
assignees and repxesentatives-in-interest, 
it would be unenforceable as violating the 
rule against perpetuities. Compare the 
London and South Western Railway Co.v, 
Gomm (2). On that ground also the plaint- 
iff cannot enforce Ex. F. 

] agreethat this appeal must be allow- 
ed and the plaintiff's suit dismissed with 
3rd defendant's costs throughout. 

V. N. V. Appeal allowed. 

(2) (1882) 20 Oh. D, 562; 51 I4, J, Oh. 530; 46 L, T. 

449; 30 W. R. 620. » 
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LAHORE HIGH COURT. 
First O1vit APPzAL No, 2986 or 1922, 
May 11, 1927. 
Present:—Mr. Justice Fforde and Mr. 
Justice Addison. 
IMAM-UD-DIN AND ANOTHER—DEEFSNDANTS 
— APPELLANTS 
` versus 
SRI RAM-PERBHU DIAL-—PrAINTIFE 
— RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XIII, 
Tr, 4, ó—Docwmentary evidence—Duty of Court 
on admission, to make necessary endorsement— 
Duty .of Counsel to see that such endorsement is 
made. 

A Judge should strictly comply with the provisions 
of O. XIII, rr. 4 and 5, Civil Procedure Code, in 
dealing with documentary evidence. It is also the 
duty of the Counsel engaged in the case to seg 
that the documentary evidence which ho relies upon 
is properly tendered in Court and proved, and that 
when admitted in evidence, the Judge places upon it 
the endorsement required by O. XIII, rr. 4, 5, Qivil 
Procedure Code. 

First appeal froma decree of the Senior 
SutordinateDudge, Ferozepore, dated the 
26tk August, 1922, 

Messrs. Kishan Diyal and Bishan Narain, 
for the Appellants. * 

Messrs. Fakir Chand and Jagan Nath 
Aggarwal, for the Respondents. 

JUBDGMENT.—After this appeal had 
been opened by Counsel for the appellants 
it becanfe apparent that nohe of the docus 
ments upon the strength of which the 
plaintiffs claim has been decreed had been 
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legally tendered in evidence. Nota single 
document bearsthe endorsement which is 
required by O. XIII, rr. 4 and 5 of the Civil 
Procedure Code. Some ofthe documents 
bear an emdorsement to the effect that they 
were admitted in evidence, but the date 
showstltat they were so admitted before 
the case proceeded to trial. Other docu- 
ments bearan exhibit number and the 
initials of the Judge, but noneof the other 
requirements of O, XIII, r.4, have been 
complied with. Other documents bear 
exhibit numbers only, anda fourth class 
bear neither an exhibit number nor any 
endorsement of any kind whatsoever. 
The plaintiff's case depends almost entirely 
upon documentary evidence, but inno in- 
stance does he appear to have even at- 
fempted to produce the documents in 
question in Court at the proper time and 
the Judge who tried the case has omitted 
to comply inany: vay whatsoever, with 
the requirements of law, leid down in 
O. XIII, rr.4 and 5. It is true that the 
appellants did not raise this objection in 


“their grounds of appeal; but the difficulty 


that we are confronted with is a substantial 
one, inasmuch asit is impossible for us to 
say what documents the trial Court has 


_ admitted in evidence,and what documents 


or portions of documents have been taken 
into consideration by the trial Judge in 
arriving at his conclusions. In almost 
every instancein which we have been 
asked to examine a document a controversy 
has arisen atthe Bar as to whether or not 
that particular piece of evidence was ever 
produced or considered. Under these 
circumstances it is obvious that this appeal 
could not possibly be decided upon the 
material which is before is. The Judge, 
whe wrote the judgment in this case, has 
not attempted to weigh the evidence in a 
manner which will enable us to see how he 
has cometo his conclusions, He has set 
out the names of a number of witnesses 
and stated the effect of their testimony 
without attempting to show what their 
evidenceis, or what is the documentary 
matter which is suppoged to have supported 
the statements which they madein Court, 
Counsel are not prepared to agree that we 
should deal with the whole of the docu- 
ments beforé us as though sush documents 
had been properly ‘admitted in evidence; 
pnd, indeed, it would*he hard for any such 
egreement to ba arrived at in view of the 


pxtremely confused manner ia which this . 
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material has been  placéd upon the 
record. . 

Under these circumstances we most re- 
luctantly feel coerced tô send this case 
back fora proper trial and for a proper 
judgment, Itis unfortunate that a case, 
which was instituted so far back as the 
21st of August, 1920, should have to be 
remanded for a fresh trial simply because 
the trial Judge has failed to oomply with 
the mostmaterial requirements of the Civil 
Procedure Oede. 

For the above reasons we ust accept 
this appeal and under our inherent powers 
remand the case to the trial Court fora 
proper trial. In doing se we desire to 
draw the trial Judge's attention to the 
necessity for strictly complying with the 
provisions of O. XIII, rr. 4 and 5 of the 
Civil Procedure Code, in dealing with the 
documentary evidence. We might also 
point out that it is the duty of the Counsel 
engaged in a case to see that the decument- 
ary evidence which he relies upon is proe 
perly tendered in Court and proved, and 
he should also see that, when admitted in 
eviderce the Judge places upon it the 
endorsement required by O. XIII, rr. 4 and 
5 of the Civil Proeedure Code, Oosts in 
the trial Court up to date and in this Court 
‘shall abide the event. 


ALN, As Appeal accepted; 
Case remanded, 
LAHORE HIGH COURT, 


Orviu Revision Periton No. 737 op 1927. 
d April 18, 1928, 
Present:—Mr. Justice Jai Lal. 
NEBA RAM—PLAINTIFE—PETITIONER 
veTSUS 
KHOTA RAM AND ANOTHER—DRFENDANTS 


UNE — RESPONDENTS, 

ivil Procedure Code (Aet V of 1009, s 118 

Sch. II, para. 1 (15) (a) —Arbitration Private enquiry 

by arbitrator — Misconduct — Misinterpretation o 

agreement of reference to arbitration —Hevision— 

Dismissal Qin default—Fregh application. 

* Unless there ig a specific provision in the agree- 

ment so io i doe to arbitration, a private * 

enquiry by thejarbitrators amounts to a mi 

mer pért a laten the award. d 

usain Baksh v. Lachhmam ,Das-Mathr. 

distinguished, : HEROSI 
Misinterpretation of aelocumant referring the disa 

pute to arbitration is a good ground for revision 
Parma Dat y, Bipin (2), distinguished, 


* 7 4 
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Where a revision petition has been dismissed 
in default a fresh petition is not incompetent, 
Surajdeo Narain Singh v. Partap Rai (3), referred 


to, 


Petition for revision of a decree of the 
Court of the Subordinate Judge, Fourth 
Olass, Bhakkar, District Mianwali, dated 

, the 9th February, 1927, 
Mr. S. R. Laul, for the Petitioner. 
Mr. Madan, Gopal, for the Respondents. 


JUDGMENT.—Thisis a petition for 
revision of the order of the Subordinate 
Judge of Bh&kkar, who directed that an 
award be filed. An objection was taken 
to the award onthe ground that two out 
of the three arbitrators made private en- 
quiry from several persons in the absence 
ofthe parties and based their award on 
such enquiry. This is admittad by the 
arbitrators. Butthe Court below has held 
that this did not amount to a misconduct 
because the agreement to refer gave 
power to thearbitrators to make private 
enquiry. Hehae followed Husain Baksh 
v. Lachhman Das-Mathra Das (1). That 
case, however, does not support the conclu- 
sions of the Subordinate Judge because 
it appears from the report of that case 
that the agreement expressly provided that 
the arbitrators could make private enquiry, 
So far asthe agreement in this case is 
concerned, it does not expressly confer 
any such pewer, nor does it do so im- 
pliedly. The passage in the agreement 
relied upon by the Subordinate Judge is 
to the effect that “ whatever award the 
arbitrators shall give after investigation 
and éxamination of the books relating 
to the facts mentioned above shall be 
binding onthe parties.” This certainly 
presupposes that all enquiry and examina- 
tion of the books shall take place in the 
ordinary manner, 7.¢., in the presence of the 
parties. Any unusual power. ‘which is 
intended to be given to the arbitrators 
should havebeen expressly mentioned in 
the agreement. The arbitrators not only 

' held the enquiry inthe absence of the 
parties but also in the absence of each 
other. 

T am, therefore, unable to agree’ with the 

. Court below that the agreement provided 
for a private enquiry by tbe arbitrators 
and must, therefore, hold that they were 
guilty of miecohóuct and that the award 


(1) 64 Ind, Cas, 924; A. T, R. 1922 AU, 69. 
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givenby them under these circumstances 
was illegal and unenforceable, 

Counsel for the respondent, however, 
contended that suchean objection could 
not be takenon revision and in support’ 
of his contention relies upon Parma Dat v, 
Bipju(2). That case, however, is distingu- 
ishable from this case beeause here the 
ground for revisionis the misinterpretation 
by the Court of the document referring the 
dispute tothe arbitrators. 

An objection was also taken by the 
respondent that this revision did nof lie. 
What happened was this, & previous 
petition fer revision was dismissed in 
default in the presence of the respondent, 
The present petition was filed soon after 
its dismissal and a prayer is added that 
if it be held that fresh petition for re- 
vision does not lie, the present petition 
be treated as an application for restora- 
tion of the former petition, which was 
dismissed by default. I am satisfied that 
there was good reason for previous default 
by the petitioner and would,in any case, 
treat this application as an application for 
restoration of the previous petition and grant 
the same, though I am inclined to think that 
a fresh petition for revision lies. This 
view is supported by Surajdeo Narain Singh 
v. Partap Rai (3) read: with s. 141 of the 
Oivil Procedure Oode. 

I accept this petition set aside the 
order of the Court below and set aside the 
award with costs throughout. 

R. L. Petition accepted. 

(2) 35 Ind, Cas. 887; 78 P. R.1916; 129 P. W. R 
1916; 40 P. L. R. 1917 


(3) 75 Ind. Cas. 284; 2 Pat, 739; 4 P. L. T, 405; (1923) 
Pat, 213; A. I. R., 1923 Pat, 514, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sizcoun QOrvin APPEAL No. 325 or 1926. 
November 30, 1927. 
Present: —Mr. Pinkhede, A. J.C. 
DAYARAM GANPATSA— APPELLANT 
versus 
DASHRATH RATIRAM-——JTgsPONDENT. 
C. P. Land Revenue Act, (II of 1917), s. 208— 
Division «f abadi of mahal inte pattis—Right of 
tenant in one patti to Adfüd house site im abadi of 
another patti. 


. Where the abadi of a mahal has been divided 
into pattia so that each pattidar has his seperate 
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residential quarters. Each patti must 
maintain its own complete autonomy and 
should have nothing todo with other patti, 
each being a self-confained patti. The 
various pattis have their separate lambardars 


and though in relation ¿to px uc 
i the liability of the pattidar for land revenue 
. R. Puranik, forthe Respondent. 4 P 


e : - may not be separated, that liability ig 

JUDGMENT.—It is an admitted fact” divided inter se and has been or at any rate 

that A the ee sd Mies po isan uu is capable of being apportioned between tha 
perfect partition into pattis. ven the 


ttidars inter se. This virtually makea 
abudi of the village has been partitioned d as compact as da ah with its 
and allocated to each patti. Plaintiff J8 own proportionate liability fog land revenue 
the lambardar of patti No. 1, and the site in and its own tenants and agriculturists or 
dispute forms part of the abadi allotted to non-agriculturists under its separate lam- 
that patti. Defendant, no doubt, isa bardar although technically it could not ba 
tenant of the village but not of patti No.1 called a mahal. Forall practical purposes 
He owns land in patti No. 4 of which another eaeh patti enjoys all the privileges and 
person is the lambardar. One Bondru amenities which a mahal might enjoy except 
once held tenancy land in patti No. 1 but he as against the Government. Under these, 
ceased to be a tenant and thereafter he sold circumstances I hold that the defendant who 
ihe site of his house to defendant. The 


: : t is a tenant of patti No. 4 was not entitled ta 
question, thereforó, was whether defend- force himself on the lambardar of patti No. 1, 
ants purchase of the site was At all and he could not induct himself, either by 
' operative as against the plaintiff, Pleintifi's means of the publio auction or of tho 
contention was that with the cessation of destbardarnama taken from Bondru into tha 
Bondru's tenancy his right to the house site abadi site of patti No. 1. 
ceased and, therefore, ihesale by him to Moreover, on the finding that Bondru had 
defendant was nulland void and conveyed ceased to be a tenant before the sale, & 
no right to the site and, secondly, that the finding which binds me in second appeal, 
defendant was not a Person who was his right to the house site became forfeited 
legally entitled to a house site in the in favour of the landlord of the patti in 
abadi of patti No. 1, merely because he which he held land and had no longer any 
possessed land in a separate patti No. 4 of transferableright to the house site he occupi- 
the village. ed. The cessation of tenancy works out an 

The first Court held that Bondru was automatic forfeiture of the right to occupy 
not a tenant at the time of the sale of the house site which at once escheats to the 
the site in dispute and that defendant was landlord. The appeal fails and is dismissed, 
not entitled to purchase an abadi site in 


i inii ; i ts, 
patti No, 1 and decreed the plaintif's claim neos 
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abadi for the tenants or agriculturists of his patti, 
the agriculturists or non-agriculturisis of each patti 
have no right to look to another patii or its abadi 
for residential quarters. 

.. The cessation of a tenamty works out an automatic 
forfeiture of the right to occupy the house site which 
at once escheats to the landlord. 


Mr. 42. Gokhale, for the Appellant. 
Mr 


NLA, l dismissed, 
for possession. The lower Appellate Court sido Appeal dismisse 
upheld the decision. Hence this second 

appeal by the defendant, aese 


It is contended that the wording of s. 203, 
Land Revenue Act, does not contemplate 


that where a mahal is subdivided into pattis, 
each patti is to be treated eas a mahal, so 
as fo disentitle a tenantof one paitti from 
acquiring abadi site in another patti. In this 
particular case evenéhe abadi of the mahal 
has been divided into pattis, So that each, 
pattidar has his separate abadi for the 
tenants or agriculturists of hig patti, . Prima 
facie, therefore, the agrictlturists or non- 
agriculturisis of each patti havea separate . 
provision made for their residence in the 
ubadi of their own patti.and have no tight 
be look to another patti or ta abadi for 


LAHORE HIGH COURT, 
First OrvinL APPEAL No. 20 op 1923. 
January 4, 1928, 

Present :—Mr. Justice Tek Chand and 
Mr. Justice Bhide. 

Tar ig BASANTA MAL-DEVI DIAL, 
THeocGH DAULAT RAM—Darenpants. 

ub — APPELLANTS 
versus 
Tus Fins UMA DAT-HANS RAJ axy 
OHUNI LAL, MANAGER Or ray garp 
FI&M— PLAINTIFFS — RESPONDENTS. 
Contract--Sale of goods Buyer apreging to secure 
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« ‘priority certificate'— Failure to obtain such certifi- 
'eate—BSeller's right-to rescind. 

The defendants agrgél to sell certain goods to 
the plaintiffs, to be delivered at Bombay. The 
plaintifis agreed to secure the ‘priority certificate’ 
which was necessary at that time for transport of 
the goods by Railway. “The plaintifis failed to secure 
the priority certificate and the defendants did not 

deliver the goods. Ina suit for damages: 
: Heid, that the defendants were absolved from 
liability for performance of the contract as the plaint- 
- iffs had failed to supply the priority certificate. [p. 837, 


col. 1.] 

First appeal from a decrea of the 
Subordinate dudge, First Class, Amritsar, 
dated the 9th October, 1922. 

Messrs. Fakir Chand and Hukam Chand, 
for the Appéllants. 

Lala Badri Das, R.B.,and Mr. Shiv Charan 
Das, for the Respondents. 


. JUDGMEN'T.—Civil Appeals Nos. 20 

and 291 of 1923 arise out ofa suit for 
recovery of Rs. 5,943-12-0 as damages on 
aceount of the breach of a contract, The 
defendants sold 1125 bags of wheat (—32250 
cwts.) to tha plaintifs at Rs, 8-6-0 per 
cwt. and agreed to deliver the same 
at Bombay Railway Station in June- 
July, 1919. : 

Defendants having failed to deliver the 
goods accordingly plaintiffs sued far damages 
' onthebasis of the difference between the con- 
tract rate and the market rate prevailing in 
Bombay at the time fixed for delivery of 

the goods. : 

The defendants admitted the contract 
as regards the delivery of the goods 
put pleaded that one of the conditions 
of the,.contract was that the plaint- 
iffs were to secure the priority certi- 
ficate which was necessary for transport of 
goods by rail in those days, Defendants 
alleged that the plaintifis failed to supply 
the necessary certificate and hence they 
were absolved from liability for supplying 
the goods under the eontraet. 

The learned Senior Subordinate Judge 
found that the plaintiffs were bound to 
furnish the ‘priority certificate’ according 
tothe terms of the contract, that they dia, 
as amatter of fact, procure a certificate as 
regards 345 bags and that the defendants 
having failed to despateh even 345 bags 
‘were lidble to pay damages in respect of 
the bags eovered by the ceptificate. He 
. accordingly awarded Rs, 1,164-6-0 as 
damages to tie plaintifis in respect of 345° 
bags only on the» basif of the difference 
between the contract rate and the market 
` paie of wheat prevailing in Bombay at or 
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about the time fixed for delivery. From 
this decision both parties have appealed. 
The main point for decision. in both these 
appeals is whether the plaintiffs were" 
bound according to the terms of the contract 
to procure a ‘priority certificate’ sbefore 
claiming delivery of the goods from itke 
No documentary evidence was 
forthcoming on this point. It appears 
that there was an entry in plaintiffs’ books 
relating to the contract, but for seme 
reason or other it has not been placed on 
the record. Plaintiffs’ evidence was to the 
effect that there was no definite agreement 
between the parties as to who was to obtain 
the ‘priority certificate’ (vide P. W. No. 1), 
but this sounds unconvincing. Plaintiffs 
did not go into the witness-box. Defend- 
ant Daulat Ram, on the other hand, went 
into the witness-box and deposed that the 
agreement between the parties was that — 
the defendants were to despatch the goods 
from any station in the Punjab at their 
choise and that the plaintifis were to 
procure @ priority certificate for despatch 
of the goods from that station on receiving 
intimation - from the defendants. This 
evidence issupported by the correspondence 
which passed between the parties and 
copies of which have been produced by the 
defendants. It appears that on the 18th 
June, 1919, defendants informed the plaint- 
iffs that they intended’ to send the goods 
from 'Ohuharkana' and asked them to send 
the necessary ‘priority certificate’, Plainte 
iffs made no protest of any kind against 
this request. They informed the defend- 
ants in reply by letter dated 21st July, 
1919, that a priority certificate had been 
despatched from Bombay on the 4th July, 
1919, and asked them to expedite despatch 
of the Railway receipt for the goods. There 
is no indication in this reply that the 
plaintifis had arranged for the “priority 
certificate” merely as & matter of courtesy 
er to facilitate matters for the defendants, 
as aruged before us. It iscommon know- 
ledgethat the procuring ofa ‘priority certifi- 
cate’ was not an easy matter in those days, 
There is evidence on the record to show 
that in Bombay, the party which under- 
took to procure the requisite ‘priority 
certificate’ obtained a reductioa of 5 annaa 
per cwt, in the Price, of wheat, 
We are unable to believe in these cireum- 
stancesthat the plaintiffs would have quietly 
proceeded toapply for a certificate at the 
request of the defendants, if they weré not 
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Retually bound to do co actording to the 
terms of thelr contract. 

The next point for devision is whether the 
plaintifis performed their part of the contract 
by procuring the necessary priority certi- 
fieate in respect of 345 bags and whether 
the defendants have been rightly held 
liable for damages in respect of these bags. 
It is open to doubt whether plaintiffs ean 
be said to have performed their part of 
the contract when a certificate was procured 
ouly ‘in respect of 345 bags; but apart 
fram this point, it seems clear that no 
certificate was procured in time to enable 
the defendants to perform their part of the 
contract. According to the evidence of 
the plaintiffs themselves ‘the ‘priority 
certificate’ in respect of 345 bags was not 
received at ‘Ohuharkana’ till the 31st July 
1919, (vide evidence of Naubat Rai, Station 
Master, Chuharkana, P. W. No. 3). The 
plaintiffs" had intimated that the certificate 
had been sent om the 4th July, but this 
information was incorrect. The certificate 
was dated 16th July and did not reach Chu- 
harkana til the 31st July. The goods 
were to be delivered at Bombay Railway 
Btation by the 3lst July, 1919,and it is 
obvious that the certificate was consequent- 
ly of no use te the defendants. Plaint- 
iffs being liable te procure the certificate 
we think, it must be held that they were 
bound to furnish it within reasonable 
time to enable the defendants te perform 
their part of thecontract. It was argued 
that the plaintiffs did all in their power 
to procure the certificate in time and 
should not be held liable for the delay 
in obtaining the certificate. But this plea 
was never set up by them and there is 
no evidence on the record to establish it. 

We must accordingly hold on the evi- 
dence as it stands on the records that 
plaintiffs having failed to secure a ‘priority 
certificate’ in respect of ithe goods aceord- 
ing to the terms of the contract, the de- 
fendants were absolved from their liability 
for the performance of thee contract. We 
accept the appeal of the defendants and 
rejecting that of the plaintiffs dismiss 
the suit. In view of the circumstances of 
the case, we leave the parties to bear, 
their own costs threughout. 

ANA, Appeal accepted. 
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MADRAS HIGH GOURT. 
Bagen Orvin Avexat No. 433 op 1926, 
August 16, 1927. 

Present:—Mr. Jugtice Srinivasa 
Avvangar and Mr. Justice Reilly. 
SUTHARSANA CHARIAR AND ANOTHER 
— PLAINFIFFS—zA PPELLANTS 
versus 
S. SAMARAPURI CHETTIAR AND OTHERS, 


—DEFENBANTS — RESPONDENTS. 

Transfer of Property Act (IV Qf 1882), s. 50— 
Mortgage—Construction—Mortgage or sale with greg. 
ment to re-purchase—Circumstances for consideration 
—Practice—Statement by practitioner in regard to 
matters regarding case—Affiidavits, whether can be 
insisted on—Limitation Act (1X of 108), s. 5—Madras 
High Court Appellate Side Rules, v. 20—Omission of 
Official Assignee's name bu mistake in appeal memo- 
vandum—Addition formally one year hence—' Clerical 
error'—Deputy Registrar, power of, to correct appeal 
memorandum—Limitation—Power of Court to excuse 
delay. 

A well-recognised practice has grown up in all 
Courts of accepting statements from the Bar ofe 
Practitioners with regard to matters in connection. 
with the very litigation in which they are engaged 
as practitioners. It is not desirable that they should 
be called upon to file affidavitsin support of their 
Statements. [p. 839, col. 2.] 

Anerrorthat is committed inthe course of the 
performance of what may be regarded as clerical 
duties must necessarily be regarded as a clerical 
mistake or error. [p. 840, col. 1.] 

Where in preparing the memorandum of grounds 
of appeal the name of the Official Assignee wag 
omitted by mistake caused "by the Vakil's clerk 
copying from a cause titlein a record made at an 
early stage of the litigation before the party wag 
adjudicated as insolvent and on the mistake being 
discovered 2 year afterwards the Deputy Registrar 
of the High Court allowed the insertion of the 
Official Aseignee's name : 

Held, (1) that the error was a clerical error within 
the meaning of r. 20 of the Madras High Court 
Appellate Side Rules so as to enable the Deputy 
Registrar to correct the mistake: [p.840,eols.1& 2] 

(2) that assuming that at the time of addition thera 
was any bar of limitation the delay could be ex- 
cused under s. 5 of the Limitation Act as being due 
to sufficient cause. [p. 841, col. 1.] 

When a party claiming to be a proper party toa 
legal proceeding. takes steps for the purpose of 
securing some relief from the Court in that capacity, 
he really becomes estopped from afterwards setting 
ap that he was not a party. [p, 840, col. 2; P- 841, col. 1.] 

In considering whether a transaction is a mort- 
gage or whether itis merely a sale with an agree- 
ment tore-purchase, the case has to be decided on 
the instruments and the language employed in them 
having regard to the "surrounding cireumatances 
No oral evidence is admissible to prove the real 
meaning, or intention of the parties and not even 
the subsequent conduct of the parties can be looked 
at or regarded for the purpose. [p. 843, col. 2. 

Under the terms of certain documents, 
to Bea deed Bf sale and an agreement to re-convev 
the amount due to one of the parties from the other 
was ascertained and interest at a *particular rate wag 
made payable: ‘the glate op or before which the 
amount due should be paid was fixed; and provis 


purporting 
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bion, was made for tha reconveyance of ths property 
if payment should be made or for the sale of the 
property on default. he amount of the purported 
Bale was lower than the value of the property. 
Although the sale wag By three persons, the convey- 
. ance was to be only in favour of two of them. 
Possession of the property also continued to be 
with the vendors. 
xe-payment indicated rather the re-payment of a debt 
by a mortgagor than payment of sale price: 
ə Held, that the transaction was a mortgage and not 
3 sale with an agreement tore-purchase, [p. 847, col. 


' Recond appeal against a decree of the 
District Court, Ohingleput, in A. 8. No. 5 
of 1920, pr$ferred against that of the 
Court of the Temporary Subordinate Judge, 
Ohingleput, in O. S. No. 14 of 1916, (O. S. 
No.5 of 1915,0n the file of the District 
Court, Chingleput). 
The Advocate-General (Mr. T. R. Ven- 
katarama Sastriar) and Mr. S, Venkatarama 
* Aiyar, for the Appellants. 
Mr. K. S. Krishnaswami Aiyangar, for 
the Respondents, 


JUDGMENT. i 

Srinivasa Ayyangar, J.—In this 
case, wo have heard arguments at some 
considerable length but before dealing with 
ihe points that arise for determination in 
the appeal itself, an objection to the com- 
petency of the appeal raised on behalf of 
the respondents may bedisposed of, The 
objection that was taken was really two-fold. 
The facts relating to the objection may be 
very briefly stated. In the Oourt of first 
instance, before the learned Subordinate 
Judge, the plaintiffs obtained a decree and 
the 9nd defendant filed an appeal to the 
District Court. During the pendency of 
that appeal, the 2nd defendant-appellant 
became an insolvent and all his right, title 
and interest became vestedin the Official 
Assignee of Madras, who was brought on the 
yecord asthe 2nd appellant. The appeal 
proceeded and the District Judge allowed. 
the appealand dismissed the plaintiffs’ 
action. It was thereupon that the plaintiffs 
preferred this second appeal. The objec- 
tion that is now taken is that the real party 
interested in opposing the appeal and in- 
terested in the subject-matter of the appeal 
who is the Official Assignee at present, 
has not been properly made a party to this 
second appeal at all, and, secondly, that 
if the Oourt should consider that he 
was properly madea party respondent to 
the appeal, the appeal had become barred 
by the Law of Limitation when ho was go 
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made a party respondent, It is clear from 
a glance at the memorandum of appeal 
filed in this second appeal that the name 
of the Official Assignee was not shown in 
the first instance as a party respondent in: 
the cause title. The appeal itself seems to 
have been presented to this Court,on the 
20th November, 1925, and what we notice 
is that more than.a year thereafter, on the 
3rd December, 1926, the name of the Offi- 
cial Assignee is inserted by way of correc- 
tion and authenticated by the initials of the 
Deputy Registrar of this Oourt. I think 
there is considerable force in the argument 
of thelearned Counsel for the respondents 
that the lugging in ofthe name of a re- 
Spondent in that manner cannot properly 
be regarded as adding a new respondent 
to the appeal in the proper manner. There 
is alsono doubt whatever that, right or 
wrong, the view taken by the Officer of 
this Oourt who authorised the correction 
was that the omission ‘of the Official As- 
signee from the roll of respondents was in 
the nature of a clerical error, and that, 
therefore having regard to the terms of 
r. 20 of the Appellate Side Rules of this 
Court, it was an error the correction of 
which the Registrar was competent to 
authorise. The question that, therefore, 
arises is whether in view of these facts, the 
true and proper view to take is whether it 
was merely in the nature ofa clerical error 
that was properly allowed to be corrected 
by the authority of this Court entitled to 
do so or whether the correction was as con- 
tended for the respondents, tantamount to 
making a new party to the appeal and, there- 
fore, unauthorised. One other question, of 
course, would also ariseif the view taken 
should turn out to be that the Official Assig- 
nee must be regarded as having been made a 
party respondent to this appeal only on the 
3rd December, 1926, or in other words, if 
the view taken should be that the appeal 
so far as the Official Assigree is concern- 
ed, was presented only on that date or 
must be co régarded; and that is*the 
question of extension of time for filing the 
appeal. 

With regard to the*first of these ques- 
.tions, it is clear that the appellants in this 
case had absolutely no purpose or motive 
whatsoever in not making the Official As- 
signee party respondent to thg appeal. He 


-was the real appellant in the Court below 


and a perusal of the grounds of appeal shows 
that the appeal related entirely if not ex- 
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elusively, to matters in which the Ofielal 
Assignee was ‘directly interested. After 
all, an appeal is merely in law, in the nature 
of a petition to'the Court of Appeal by the 
party feeling aggrieved by the judgment 
and decree of the lower Court for the pur- 
pose of reversing or modifying such judg- 
ment or decree and the memorandum of 
appeal is nothing but the grounds on which 
the person preferring the appeal asks the 
Appellate Court so to reverse or modify the 
decree. ` If, therefofe, from the grounds of 
appeal it is perfectly clear thatthe relief 
prayed for by theappellants at the hands 
of the Court of Appeal had relation almost 
exclusively to the matters in which the 
Official Assignee was directly interested, 
there is really no reason to suppose that 
for some reason unexplained, if not also 
inexplicable, the appellants should have 
abandoned the appeal so far as the Official 
Assignee was concerned or should be 
deemed to have elected to exonerate him. 
There may becases in which such an in- 
ference may be possible, but this is not 
such acase, Now then, if there isno room 
for the conclusion that the appellants may 
be regarded as having elected not to pro- 
ceed against the Official Assignee in the 
appeal, what is the result? The result is 
that for some reason, hisname alone was 
omitted to be inserted in the category of 
‘respondents in the cause title. “ What was 
-it due to ?” is the next question. With 
regard to this, we have the statement made 
by the learned Vakil who appears for the 
‘appellants and preferred the appeal in the 
letter he wrote to the Officer of this Court 
and also made personally to us that it was 
due to a mistake that the name wasomit- 
ted and that the mistake was due to his 
clerk, who after the grounds of appeal 
. Were drafted was direeted to copy out the 
cause title, happening te copy out the 
cause title. of the case from the records of 
; the litigation atan earlier stage, at a stage 
in which the Official Assignee was not a 
party because the case had been before the 
District Court from the Court of first in- 
stance more than once. 

One question that was raised in thie con- 
nection by the learned Counsel for the re 
conden may also be adverted to. Mr. 
d . Krishnaswami Aiyangar argued that 
rs i not open of proper to this Court mere- 

m m take the ststements of the learned 
Gna for the appellants ‘either! made*in 
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him tothe Registrar óf this Court and 
that the proper procedure should be to 
require him to file an affidavit as evidence 
before the Gourt expleining the manner in 
which the mistake chme to be made. 
When Mr. K. 8. Krishnaswami Aiyangar 
advanced this contenjion, we asked him 
whether he had instruction or materials for 
eross-examining the learned Vakil with re- 
gard to the statements made by him but if 
was not suggested that such were his in- 
structions or that it was proposed to on- 
trovert those statements in any manner. 
In this connection, it may bg observed that 
though Vakils and other Practitioners of 
the Court, when they are called upon to 
speak to facts known to them by way of 
evidence in any litigation are not differ- 
ent from other witnesses and would have 
to depose like all other witnesses, still a 
well-recognised practice has grown up in 
all Courts of accepting the statements” 
from the Bar of Practitioners with regard 
to matters im connection with the very 
litigation in which they are engaged as 
practitioners. For that purpose, they 
are really regarded as officers of Court 
owing a duty to the Oourt. When 
it comes to a question of elucidation 
of facts within their knowledge in 
the ceurse of the litigation which is 
under consideration before the Court, the 
practice has always been to accept state- 
ments from the Bar of such practitioners 
because it is expected that such state- 
ments would be made and would be truly 
made with a full realisation of the sense 
of responsibility they are under. We 
should be sorry in any manner qr measure 
to detract from that full sense of respon- 
sibility which members of the Bar should 
be under. I do not wish to be understood 
that there may not be cases where it 
would be more proper or useful that the 
practitioner concerned should not merely 
make a statement from his position in 
the Bar but also give evidence and be 
cross-examined. There may be such cases, 
but I am satisfied that having regard to 
the circumstances in this case, such a 
procedure is not called for. If there could 
be amy reasonable doubt with regard to 
the manner in which the mistake came 
to be made, no doubt, I would have felt 
bound to*aceede to the request or sug- 
gestion of the learned Counsel for the 
respondents and requiré the appellants’ 
Pleader concerhed to make a statement 
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Ən oath, but itis impossible in this essa to 
eome tn any conclusion, having regard to 
#1] the faeta. other than that the mistake 
must have been committed hy a clerk and 
jn the manner stated by the learned Vakil. 
I have already referred to the absence of 
anv motive or reason for the appellants 
not making the Official Assignee a party- 
wesvondent. How then did his name come 
to be omitted. The only manner in which 
3t could have been done. therefore, must 
have been that the clerk by a mistake took 
the records in the appeal before the District 
Court when jt came up first before that 
Court and copied the names of the partias 
omitting necessarily the name ofthe Offi- 
cial Assignee that did not appear in the 
cause title. 
The next question is whether such a 
mistake can be regarded as what has been 
etermed to be a clerical error or clerical 
mistake. What is a clerical error or 
mistake? An error that is committed in 
the course of the verformance of what may 
be regarded as clerical duties must neces- 
sarily be regarded as a clerical mistake or 
error. With regard to this, the Jearned 
Counsel for the respondents argued that the 
practitioner who files the appeal is bound to 
fake due care with regard to the cause 
title also and see that the names of the 
parties are properly putin. Ido notthink 
it ean be said that the petitioners are under 
no such obligation. But the question is 
ot with regard to this whether the practi- 
tionar was or was not under an obligation 
but how the mistake came to be committed. 
If we accept the facts as we havedone then it 
follows that what the clerk wan required to 
do was merely the clerical work of copying 
out the cause title. There ean be no doubt 
that copying work mav reasonably be 
regarded as clerical work and a mistake 
committed in the course of performing that 
clerical duty must be regarded as a clerical 
error. We have nothing to do with the 
nature of the clerical error. or mistake. 
Provided it is clerical error er mistake and 
provided that the prover officer of this 
Court is satisfied that the error or mistake 
js of clerical nature, then the rules authorise 
him to permit amendments to:b$ made, 
not even by the practitioners eoncerned 
But by their gumasthas. There càn be 
no doubt whatever that the Deputy Régis- 
trar of this Court when the facts were 
brought to his notice, was,satisfied that, this 
"mistake was a clefical -mistake and that, 
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therefora he was under the rules entitled 
to allow the correction to be made. 
cannot consider that the view he took was 
so radically wrong that it calls for interfer- 
ence on our part. i . 
Inthis view it really becomes unnecessary 
to refer to or discuss the other two questions 
which were also argued as part of this 
preliminary objection, but as the matter 
has been argued at some length, it mav 
be useful also to state our opinion with 
regard to the same. *Assuming that the 
insertion of the name of the ‘Offieial 
Assignee in the roll of respondents was net 
a clerical mistake and the appeal must be 
regarded as having been instituted or 
presented so far as the Official Assignee 
is concerned only on the 3rd December, 
1926. then the question is what follows? I 
shall refer later to the discussion with 
regard to the question of the extension 
of time by the Court of Appeal but before 
J proceed io consider tHat question it will 
be useful to referto another aspect. The 
appeal was presented. as already adverted to 
in November, 1925. No bodv seems to have 
noticed the fact that the Official Assignee 
wasnot a party-respondent in this appeal. 
About September in the following year the 
Official Assignee, purporting to be or claim- 
ing to bea respondent in this very appeal, 
presented an application to this Court for 
the purpose of obtaining anorder directing 
theappellants to furnish security. Ap- 
parently, on receipt of this petition the 
attention of the office was drawn to the 
circumstance that the Official Assignee 
was not a party-respondent at all, So the 
petition comes to be returned with an 
endorsement thatlit was incompetent because 
the petitioner was nota party-respondent. 
Then what bavpens? Onor about the 3rd 
January, 1927, the learned Counsel for tho 
respondents who presented the petition for 
security for costs returns the petition which 
bad been returned to him and represents 
it to the Court with tha endorsement that it 
may now be feceived beeause the Official 
Assignee was “now a respondent to the 
second appeal." That endorsement and the 
presentation of pleadirfe on that basis and 
. proceedings taken thereon are conclusive of 
the fact that, sofar as the Official Assignee 
was concerned, there was an acaeptance by 
him of his position as raspogdent in the 
-second appeal. It seems to me that apart 
from other circumstances, when a party 
glainiing to be a proper party to a legal 
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proceeding, takes steps for the purpose of 
securing some relief from the Court in that 
capacity, he really becomes estopped from 
afterwards setting up that he was nota 

. party. No doubt, if such steps had been 
taken without the full knowledge of all the 
circumstences and without notice of the 
manndr in which the thing had come 
about, it may be that no estoppel may arise, 
butthis is not such & case because the 
word "now" in the endorsement is sufficient 
to indicate that it was brought home to the 
mipd of the Offieial Assignee that there 
wasastsgein theappeal previously when 
he was not regularly arespondent and that 
certain thinge had happened between the 
date of the originel presentation of the 
petition and his representing the same 
which has theeffect of making him a re- 
gpondent in the appeal. : 

But even assuming that it is open to the 
Official Assignee to take the objection now 
that he was not properly made a respond- 
ent forthe purpose of the appeal and it 
must be regarded that the appeal so far as 
he is concerned was presented only on the 
3rd December, 1926, then the question arises 
for determination whetherthecircumstances 
are such that this Court would be justified 
and entitled in extending the time for the 
filing of theappeal. It seems tome really 
unnecessary to discuss this question at any 
very great length. The circumstances 
have already been referred to, having 
regard to which the appeal must be con- 
sidered substantially as an appeal preferred 
by the appellants with regard to the 
Official Assignee also. In substance, there- 
fore, it is proper and correct, but even if it 
js open to the respondent to insist on the 
contention that the appeal became barred 
by the Law of Limitation because merely of 
the form of the appeal, the question is 
whether having regard to the terms ofs. 5 
of the Limitation Aet this Court has the 
power to extend the time for the filing of 


appeal, and whether having regard to the . 


fagts of this particular casa the Court would 
be acting properly in regarding the delay 
in filing the appeal as excusable delay. 
Under s. 5 of the Limitation Act, what the 
appellant has to do for the purpose of 
getting the time limited for the appedl 
extended is to satisfy the Court that he had 
sufficientcause fpr not preferring the ap- 
peal withif$ such period. If the expression 
“sufficient cause” should be taken literally, 
_ it may lead tọ the absurd result that as 
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everything is brought about by some cenusa; 
the mere fact of his not having filed the 
appeal within the time may easily be 
regarded as sufficient, cause. There can 
be no doubt whatever that that is not the 
true intention of the Legislature, for, the 
expression “sufficient cause” in the context 
must be regarded merely as indicating that 
the Court must be satisfied that the delay 
was what I have already said an excusable 
delay. In this connection, the learned 
Counsel for the respondents who took ‘the 
preliminary objection, referred to two 
cases decided by English Courts. The 
first was In re Halsby, Ex pafte Trustee (1) 
and theother case was In re Coles and 
Ravenshear (2). With regard to both these 
cases, it may be observed that there is con- 
siderable difference between the wording 
of the English Statute bearing on this point 
and the language employed in s.5 of the 
Limitation Act. According to the Engligh* 
rule the appeal has to be preferred within 
the time limited subject to the power of the 
Court of Appeal in special circumstances 
to admit the appeal even beyond the 
period. The expression “special circum- 
stances’ cannot be regarded as identical 
in connotation or significance with'the ex- 
pression “sufficient cause.” Even in 
England it may be observed that in the 
judgment of Colline, M. R., in the latter 
case itis stated that that learned Judge 
would have held that, in the particular case 
before him, the circumstances were covered 
by the expression ''epecial circumstances," 
but heving regard to the previous decision 
by which he felt bound, he could not do so. 
It is true that having regard to the decis- 
ions, in these two cases, if we should hold 
that this case would be governed by those 
decisions, we would not come to the conclu- 
sion that this was a proper case in which the 
Court weuld be entitled to regard the 
circumstances as special, If, therefore, the 
English rule applied and the English 
decisions were binding for the purposes of 
this case, then we might have had great 
difficulty in holding that the Court had 
power having regard to the facts of this 
ease to extend the time. Butso faras this 
questjon is concerned, there are decisions 
of the Privy Council which put the ques- 
tion beyond all doubt. I may also advert 
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to another case cited [by the learned 
Counsel for the respondents, Tin Tin Nyo v. 
Maung Ba Saing (3). In that caseno doubt 
it was held that the mistake made by a 
Pleader must be a bona fide mistake 
made, that is, a mistake madein spite of 
due care and attention before it can 
be regarded as sufficient cause within 
the meaning of s.5 ofthe Limitation Act. 
It is really unnecessary to discuss the deci- 
sign in that ecase further in view of the 
cases to which I shall immediately refer. 
In Brij Indar Singh v. Kanshi Ram (4) the 
English cases were preferred to in the 
course of the arguments before their Lord- 
ships of the Judicial Committee and in spite 
of it their Lordships came to the conclu- 
sion that even a mistake of law may be 
regarded as sufficient cause for the purpose 
of s 5 of the Limitation Act. Similarly in 
the case of Nagindas Motilal v. Nilaja 
Moraba Bank (5)it was held by the learned 
Judges that when an appeal was failed to be 
presented within the time limited by law 
for the time being in force and the mistake 
was due tothe Pleaders concerned being 
unaware of the change in the law, it would 
be sufficient cause for excusing the delay 
within the meaning of s. 5. Again in the 
case of Sunderbai v. Collector of Belgaum 
(6) their Lordships of the Judicial Commit- 
tee observed as follows: “The fact that 
the defendants had acted on mistaken 
advice asto the law in appealing to the 
High Court in 1910, did not preclude them 
from showing that it was owing to their 
reliance on that advice that they had not 
presented the appeal to the Court of' the 
District*Judge within the prescribed 
period of limitation." From a considera- 
tion of those decisions it follows that even 
ifit were necessary for us in this case 
specially by an order to extend the time 
oflimitation for the purpose of the appeal 
against the Official Assignee till the 
actual date on which his name was 


e 77 Ind. Oas, 385; 1 R. 584; A.Y. R, 1024 Rang. 


(4) 49 Ind. Oas. 43:45 C. 94: 33 M. L. J. 486: 
M. L. T. 362; 6 L. W. 599; 196 P. W., agin is 
A.L.J. 777; 19 Bom. L. R. 866; 3 P. L. We 313. 26 
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(5) 80 Ind. Oas. 862; 48 B. 442; 2 * 895; 
A.T R, 1924 Bom. 899, ; 28 Bom. TR: 895 
5 . Oas, 897: 43 B. 376 at p. 384: (1919) M 
W.N.254; 23 O. W. Ne 753; 9à Bom, L,I ; 46 
LA. i5 (P. 0). e om. L. E, 1148; 46 
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formally inserted in the cause title, Í 
should be prepared to do so. That it ii 
a proper case in which our discretion 
should be so exercised, there can be no 
doubt atall, because, if in substance the 
appeal when originally presented was an 
appeal in which the Official Assignee wag 
directly interested and there was no reason 
to suppose that there was any abandon- 
ment or exoneration by theappellants of the 
relief so far as the Official Assignee was eon- 
cerned and if we also“find that the Official 
Assignee has in the interval himself accept- 
ed the situation of being & party-respond- 
ent, there can be no doubt that this would 
be a proper case in which discretion 
should be exercised in favour of the 
appellants. That disposes of the prelimi- 
nary objection to the appeal. : 
Now passing on .tothe questions that 
arise for determination in the appeal itself, 
it is necessary to state the facts briefly. 
The plaintiff-appellants in this Court 
originally instituted the suit for redemp- 
tion alleging that on a proper construction 
of two documents Exs. A and B in this case 
their true legal position with regard to the 
property, the subject-matter of the suit, was 
that of mortgagors. Exhibit A purports to 
be a deed of sale executed by.the plaintiffs 
and one Pushavalli Thayarammal in 
favour of Semarapuri Chettiar and for all 
purposes we may takeit that the sale was 
really in favour of the respondent and 
may be referred to as such hereafter, 
Exhibit B is in terms an agreement to 
re-sell the property to the plaintiffs 
in this ease, two of the three vendors 
under Ex. The defendants’ cone 
tention was that on a proper construc- 
tion it should be held by the Oourt not 
that the plaintiffs were mortgagors and. 
that the defendants were mortgagees but 
that there was a sale and a mere agreement 
to re-sell the property. When the case came 
on first before the trial Court, the learned 
Subordinate Judge attempted a short cut 
and taking the! view that the time limited 
for the plaintiffs’ concluding ‘the purchase 
was not of the essence of the contract, gave 
adecree in their fafour on that basis. 
. There was an appeal from that judgment 
to the District Court and the District Court 
concurred in that view, but .on second 
appeal this Court took the vigw that if the 
 transaetioh should be regarded merely as 
a sale and an agreement to re-sell the 
property the stipulation as to timesheuld 


vun fj, O. 1928 


be regarded ag being of essence of the 
contract and, therefore, remanded the case 
for the trial and disposal of the case on the 
other issues that arise, namely, having 
-regard to the contenfion of the plaintiffs 
that their true legal position was that of 
mortgagors. After remand, the learned 
Subordinate Judge in a very carefully con- 
sidered judgment came to the conclusion 
that the plaintiffs were truly in law in the 
position only of mortgagors and that there- 
fore they had the right to redeem and gave 
a decree accordingly. The defendants ap- 
pealedfrom the judgment to the District 
Court. The learned District Judge on 
appealheld that, having regard to the 
decision of this Court in Narsingerji 
Gyangerji v. Ponuganti Parthasarathi (7) 
the plaintiffs were not mortgagors but must 
be regarded merely as persons who had 
entered into an agreement for re-purchasing 
the property. From that, the plaintiffs filed 
asecond appeal ahd Mr. Justice Phillips, 
as he then was, reversed the decree and 
judgment of the learned District Judge, 
finding that the learned District Judge, 
in coming to the conclusion that he did 
must have been largely influenced by the 
view of this Court asstated in the case 
already referred te which decision, how- 
ever, bad since heen reversed by their 
Lordships of the Judicial Committee, and 
the learned Judge directed that the case 
should'be re-heard and disposed of in the 
light of the observations of the Judicial 
Committee in the case of Narsingerji Gyana- 
geri v. Ponuganti Parthasaradhi, the 
Pamur cuse (8). On remand the District 
Judge in the lower Appellate Court has taken 
the view that the plaintiffs were not mort- 
gagors but were only parties thathadagreed 
to re-purchase the property on the terms 
and conditions set out in Ex. B and that 
having failed to perform the contract 
according to the stipulations, they had no 
right to the property. In the result, he 
dismissed the suit. The first observation 
that falls to be made with regard to the 
judgment of the learned District Judge in 
the case is, that though he was directed by 
Mr. Justice Phillis to dispose-of the case 
(7) (1921) M. W. N. 519. 


(8) 82 Ind, Cas. 993; 47 M. 729; A. IR. 1924 P.C. 
296; 20 L. W, 701: 10 O. & A. L° R. 1172; 47 M. L. J. 
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having regard to the obséfvationg ef the 
Judicial Committee in the Pamur case (B), 
there is no reference at all in the whole of 
the judgment to that casg, nor'does it appear 


that any careful examination was made by 


the learned Judge in that case. But we 
cannot say from the mere fact that he has 
not referred to the case that he has not 
attempted to discuss the present case, 
having regard to the observations of theiy 
Lordships in that case. The qase has been 
argued before us with regard to this very 
ably and rather fully by the learned 
Advocate-General for the appellants and 
Mr. K. S. Krishnaswami Aiyangar for the 
respondents and having carefully consi- 
dered their arguments and reasoning of the 
learned Judge in the Court below, I have 
come to the conclusion that this appeal 
should be allowed. 

It is unnecessary to re-state the whole of , 
the law with regard tothis point as it bas 
been very carefully and lucidly stated by 
their Lordships of the Judicial Committee 
in that ease. It is clear that when the 
question with reference to such documents 
as Hxs. A and B is whether the transaction 
is a mortgage or whether it is merely a 
sale with an agreement tore-purchase, the 
case has to be decided on the instruments 
and the language employed in them 
having regard tothe surrounding circum- 
stances. No oral evidence is admissible to 
prove the realmeaning or intention of the 
parties and not even the subsequent 
conduct of the parties can be looked at or 
regarded for the purpose, Now then 
what are the surrounding circumstances 
in this case? A great deal of argument 
was advanced on behalf of the respondents 
in this case with regard to the exact state 
of things when Exs. A and B came to be 
executed. Before these documents, the 
plaintiffs hada transaction with Pushpavalli 
Thayarammal already referred to. That 
transaction would also appear to have 
been brought about by two documents more 
or less simultaneous just in this case. Mr. 
Krishnaswami Aiyangar for the respondents 
argued that what we should have regarded 
to is not the relationship that was brought 
abou’ by these two documents but the 
relaticnship asit was admitted or altered 
to bè inand by Ex. II in this case.” I 
think that*that contention is right because 
th 
surrounding circumstavcés'and when Ss 


find that Ex. Il has taken the place of the 
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previous dosuments, we must havs regard 
only to the terms of Ex. If. Tt was stron gly 
eontended on behalf of the respondents that 
ona proper constryetion of Ex. II, the 
true position is that the parties had arrang- 

ed for the sale of the suit property—it did 

not matter whether thesale was to be to 

the plaintiffs in this case or to some third 
party, and the learned Counsel for the 
*yespondents contended that, if on the 
date of Ex. II both the parties had made 
up*their minds to effect asaleof the suit 
propertv and we find that in Ex, A there 
wassuch asale,it should not be open to 
the Court to ome to the conclusion having 
regard to that very important eircumstance 

that the suit transaction was really a 

mortgage. Though such an argument 

was ingenious. the true position having 

regard to Ex. II was this. As very pro- 

perly observed by the learned Advocate- 
* General one had only to read Ex. IT to 
come to the conclusien that it was, if not 
in terms at any rate in substanee, ex- 
actly like a mortgage-deeree passed by a 
Court of Law. The amount due is ascertain- 
ed and interest at a particular rate ia made 
payable; the date onor before which the 
amount due should be paid is fixed; and 
provision is made for the re-convevanee of 
the property if payment should be made 
or for thesale of the property en default. 
A mere comprehensive merigage-decree, it 
is diffieult to imagine. Imust, therefore, 
take it that the exact position of affairs 
when Exs. A and B cameto be executed 
was that the plaintiffs werein the position 
of persons who had made default in the 
paymentpf the amount decree undera 
mortgage-decree and that the property was 
imnending salo. 

The second point to be noted with regard 
to the surrounding cirenmstances is that 
this very property hed been we must 
take it having regard to the terms of 
Ex. A mortgaged to Pushpavalli Thayar- 
ammal some 12 years hefore the date of 
Ex. A for a sum of Re. 5,000. If we should 
now accept the contention on behalf of 
the respondents, it would come to this 
that property which 19 years previously 
had been mortgaged for ‘and accepted as 
sufficient security for the sum of Rs, 5,000 
came to be sold outright for a sum of 
Rs. 4,500. I donot say that sucha thing is 
not possible. Iam aware of transaction 
relating to propérty with regard to which 
there was a great réduction in the price 
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but there ja no evidence in this case with 
regard to the market for lands that there 
was any sudden or unforeseen fall. I must 
tekeit that naturally aveakine the prica 
of property especially in the Incality must. 
have gone on increasing. If, therefore, 
12 years before tbe date of Ex. A it was 
regarded by all parties concerned that the 
nronertv was sufficient security for 
Rs. 5 00A T mnst take tbe value to be at least 
Ra. 7.000 or Rs. 8,000. That is the aum 
which T find has been *ecepted, by the Dis- 
trict Judge in the Court below as the value 
of the preverty on the date. of Ex. A. 
There is clear and reliable evidence in _Te- 
gard to that and there is no reason to reject 
that evidence, more especially when the 
lower Appellate Court has aecepted .it. It 
follows then that though the propertv was . 
worth about Ra. 8,000 on the date of Ex. A, 
it comes according tothe contention of the 
respondents to be sold outright for 
Rs. 4,500. When a question of this nature 
has to be decided bv reference to gurround- 
ing eircumstanees, it maybe that one single 
circumstance may be guffieient to induce 
the Court te hold one way with regard to 
the transaction as for instanee, we often 
find that one conclusive element of pro- 
bability in any case is allowed. to outweigh 
amass of oral evidence. Now. what is the 
explanation. if any, that has been offered 
by the parties for ouv supposing that en 
property worth Ra. 8,090 "came to be parte 
with bv the nlaintiffs fora sum of Rs. 4,500. 
There ia really no explanation which has 
heen offered which ean be accepted. This 
is. therefore, one of the chief features to be 
taken into consideration, according to the 
view of their Lordships of the Judicial 
Committee. Itseema to meto be a very 
strong element in favour of the poni. 
tion on behalf of the appellanta. No dou t, 
it may be raid that the difference in the 
value in this raseja not even in propor- 
tion anvthing like the difference referred 
to by their Lordshivs of the Judicial Com- 
mittee in the Pamur ease (8), but I do aot 
think it really matters. The question 19 
whether taking the valua of the property 
and the eonsideration for the transaction 
any bedy with anv common sense can 
come to the conclusion that the transaction 
was orcould haya been really ae sale and 
not a mortgage. So looked at, jt seams te 
me that there can be only one eonclusion 
possible. Taking the value of the ad eee 
into consideration, the only conclusion that 
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is consistent with the facts is that the“ 
transaction is a mortgage. 

. There is also one other aspect with regard 
to this transaction to which reference may 
be made and that is, this caseis not of 
the type of cases which we ordinarily come 
across, namely, of A selling a property to B 
and B agreeing to re-convey the property 
on certain termsto A. In this we have 
the sale-deed Ex. A. executed by three 
vendors, the plaintiffs and one Pushpavalli 
Thayarammal. The persons who are 
entitled to the benefit of the contract under 
Ex. B are only the plaintiffs, and Pushpa- 
valli Thayarammal one of the vendors is 
nota party to that agreement. That has 
gota great bearing on the question for 
solution; because that fact taken by itself 
is inconsistent with the contention put 
forward on behalf ofthe respondents. For 
if it was an agreement to re-sell, the re-sale 
must be to the ‘persons who effected 
the sale, The party entitled to sell accord- 
ing to their contentions having been Push- 
pavalli Thayarammal, there is no reason 
which can be accepted why, if the transac- 
tion was a sale Pushpavalli Thayarammal 
was not also a party to Ex. B; whereas on 
the basis of the contentions for the appel- 
lants the matter is fully explicable. The 
property really belonged to the plaintiffs. 
It was only under a mortgage to Pushpa- 
valli Thayarammal. This transaction in 
effect transferred the mortgage to the de- 
fendants and that was why the plaintiffs 
alone were parties to Ex. B as they alone 
were the mortgagors and Pushpavalli 
Thayarammal ceasedto have any interest 
init. 

The third element we have to consider is 
the possession of the property. After this 
transaction, it is clear that actual physical 
possession of the property was only with 
the vendors, No doubt, Ex, XII, the 
muchilika, executed by the plaintiffs in 
favour of the defendants was some time 
later and not at or about” the time of 
Exs. A and B. Butthereis absolutely no 
evidence that between thedatesof Exs. A 
and B and the date 6f Ex. XII possession 
was parted with by the plaintiffs or that. 
fhepurchasers ever. got into possession. 
What happens is that the p]eintiifs execute 
a muchilika gnd continue in possession of 
the property. Thatis often refetred toin- 
various cases as an important element to be 
taken into consideration in deciding ‘such 
quéstions, 
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Another element with regard to ihis 
question isthe amount of rent reserved 
as payable under this »fuchilika, Ex, XII 
The lease under it purports to be for the 
whole ofthe fasli from the lst July of 
that year to the 30th Jfine of the follow- 
ing year. Inspite ofit, the sum reserved 
as rentis Rs. 270. There is also reference 
to the fact that the annual rent for the 
fasli agreed to between the *parties was 
Rs. 380. Therefore, the sum of Rs. 270 
was really arrived at apparently as the 
amount proportionate to theeperiod, No 
doubt, if the sum of Rs. $50 or the sum of 
Rs. 274 should work out exactly at a 
particular rate of interest on the sum of 
Rs. 4,500, then the question would be 
beyond all doubt, but neither figure agrees 
with any rate of interest which we can 
regard as having been agreed to between 
the parties. But even so, we have this im- 
portant cireumstance, namely, that though 
the lease purports to be .forthe whole of 
the fasli,the amount agreed to be paid 
was rent notior the whole fasli but only 
for the broken period. Thatseems clearly 
tohave reference to the fact that the use 
of the money is had only for a broken 
period. That would be the only accepts 
able explanation with regard to this, 
There is no' doubt some force in the conten« 
tion that the figure Rs. 270 is not shown to 
be exactly proportionate either, but on 
the whola, taking the circumstances into 
consideration, 1 cannot help coming to 
the conclusion that this fixing ofa frac- 
tional amount is more in consonance with 
the transaction having been a mortgage 
than an outright sale of the property. 

One other small circumstance may also 
be referred to and that is the provision for 
the payment of kist under the muchilika 
by the plaintiffs. No doubt, it is not & 
very important cireumstance, Still having 
regard to the fact that in this country, 
owners of property are anxious to make it 
appear that they have themselves been 
paying the Government kist in respect of 
their property, some value must be attache 
ed to the stipulation in this document that 
the Government kist was to be paid only by 
the plaintiffs, No deubt, if the plaintifs 
are still regarded as owners of the property, 
that would be quite natural, but some ex- 
planation might be regarded necessary if 
under the transagtion ihe defendants be 
came the absolute owners and yet allowed 
or required ihe kist to he paid by the 


‘perty. There 
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plaintiffs, instead of requiring the plaintifis 


40 pay an additional amount into their own 
hands and themselyes paying the same. 
. 


Another very important eireumstance in 
this case is the ,manner in which this 
iransaction aceording to the evidence comes 


, to be concluded. The plaintiffs and their 


friend or adviser approaches the late 


| Rathanavelu,Chetti, and Rathanavelu Chetti 


is ‘asked to advance a sum of Rs. 4,500. In 
his evidence, he states heagreed to advance 
that amount, and there is no evidence of 
any bargaining for the price of the pro- 
is no reliable evidence 
with regard to the inspection of the pro- 
perty or the examination of the title-deeds 
and the transaction, we find, is concluded. 
Now, are these facte by themselves consist- 
ent with the transaction ‘having been a 
purchase by Rathanavelu Ohetti? It seems 
to me impossible to come to that conclusion, 


“Ib is very significant that the transaction 


was described by Rathanavelu Ohetti him- 
self as one in which he was asked to advance 
an amount, and I notieed more than once 
the learned Counsel for the respondents 
himself using that language. The expres- 
sion "advance the amount" while being 
very characteristic of money lent and in- 
tended to be re-paid and secured by an in- 
Btrument, is absolutely inconsistent with 
the purchase of property or the payment 
of price. Thereis no evidence that there 
was any motive for Rathnavelu Ohetti 
seeking to acquire property in this locality. 
Why should there have been no bargaining 
at all unless it was that the transac- 
tion did not allow of any bargaining 
because it was a transaction in 
which an amount was required to be 
advanced by way of loan? Looking at all 
the circumstances of this transaction, it 
seems to me difficult to resist the con- 
clusion that it was one merely of a loan 
and security and not of purchase of pro- 
perty by the late Rathnavelu Chetti. I 
have referred to Rathnavelu Ohetti because 
it is admitted that it was Rathnavelu Chetti 
that paid the purchase-money and brought 
about the transaction, Though thg decu- 
ment stands in the name of Samarapuri 
@hetti, no question really arises, because 
Samarapuri Ohetti did not go into the 
witness-box and it has not been contended 


that he had anything to do with the tran-' 


saction itself beyomd perhaps lending his 
name. Though one or two other matters 
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with regard to the surrounding circum- . 
Stances were dealt with in the course of the 
argument, it seems to me sufficient to refer 
to these important matters so far as sur-, 
rounding circumstances go. 

Now to pass on to the language of Exs. A 
and B. The first point that was diecussed 
with regard to it related to the respective 
dates of these documents. The sale-deed 
was on the 19th October, 1908, and the 
agreement to re-sell dix. B, bears date the 
21st October, 1908. The evidence, however, 
which seems to have been accepted is that 
both the documents were executed on the 
same date andregistered on the same date 
simultaneously. There is no explanation or 
evidence on which it is possible to say that 
Ex. B came to be executed two days after 
Ex. A was executed. The circumstances 
seem clearly to point to the fact that Ex.B 
came to ke written on the 19th October and 
that subsequently when.the documents were 
about to be executed the date 21st October 
was inserted in it, The question is whe- 
ther both these documents were really 
part of the same transaction, That they 
were parts of the same transaction, there 
can. beno doubt whatever. No circumstances 
were adverted to and no reason was shown 
or even alleged why and how these two 
deeds which were apparently got prepared 
at the same tinie, executed at the same 
timeand registered at thesame time should 
not be regarded as constituting but one 
transaction. In Ex. B thereis one expres- 
sion which seems to me to be really con- 
elusive of the case and that is the expres- 
sion in Tamil (Chelluthividumpatchathil). 
The connotation of that word is much more 
in consonance with its being a discharge by 
a re-payment than the payment of purchase- 
money. It passes my understanding that 
with reference toany person who is requir- 
ed or expected to pay purchase-money 
such a Tamil pharse would be used. The 
expression (Chelluthividumpatchathil) must 
be understood as it always has been 
that thereis an obligation to discharge or 
pay andit is an expression generally used 
only with reference tg the discharge of a 
debt or similar liability. It is not the 
mere expression (Chelluthividumpatchathil 
that is used, but ‘the particle (vidue 
makes the meaning much Clearer, and 
having regard to that plirase,eit is impossi- 
bleto contend that whkt the parties cona 
templated by Ex.:B was not the re-payment 
pf a loan secured by mortgage but was mares 
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ly the payment of purchase-money which 
the purchaser had an option not to pay. 
Again,itis provided at the conclusion of 
that document, Ex. B, as follows: “After 
the expiration of thesaid period, you will 
claim no right or privilege whatever to this 
agreement or to the properties detailed 
below, and I shall be in undisputed posses- 
sion of the said properties”. A more conclu- 
sive indication, it is difficult to conceive of, 
of what the partieg really contemplated. 
If it was a mere agreement to re-sell, 
obviously the would-be purchasers have no 
interest whatsoever in or over the properties. 
The provision here includes a necessary 
implication that till the date of default 
according tothe true meaning and under- 
standing of the parties, the would-be pur- 
chasers have an interest in the property 
itself. If the transaction was a mort- 
gage, clearly they have an interest; if 
it was a sale, they will not have any 
interest. Having regard to this very 
specific clause and condition in the docu- 
ment, the only conclusion that is reason- 
&ble in the circumstances is that what the 
parties really contemplated was only a 
mortgage, and not a saleand an agreement 
to re-purchase. It isfalso significant that 
it is provided in that clause that it is only 
after the default made by the would-be 
purchasers that the defendants are provid- 
ed to become the absolute owners entitled 
absolutely tothe enjeyment of the property, 
It seems to me really unnecessary to labour 
the point further. On a proper construction 
of both these documents and the words, 
phrases and clauses in them, the only con- 
clusion that is in consonance with what 
may be regarded as the real intention of 
the parties is that the transaction was 
only a mortgage and that the sale was 
merely by way of seourity for the amount 
that was advanced, 

In this view, it follows that the finding 
of the lower Appellate Court was wrong 
and that the appeal should be allowed 
with costs throughout, the judgment and 
decree of the lower Appellate Court being 
reversed and the decree passed in the 
Court of first instance by the learned 
Subordinate Judge in favour of the plaint- 
iffs restored. There would be the ordinary 
decree for redemption of the property. 
The plaintiéis for the purpose pf redemp- 
tion undoubtedly “have to pay the sum of 
Rs. 4,500, the principal amount.. This 
appears to have heen paid inte Court along 
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with other amount making up in all 
Rs. 4,830, Asthe plaintiffs have continued 
to be in occupation and enjoyment of the 
property as tenants of the defendants, they 
would also be bound to pay rent in respect 
of the property till the date on which the 
principal amount was paid by them. 
Parties are not agreed about the amounts 
of payment and the 
In order to avoid a reference,to the lower 
Oourt for the purpese of checking the 
accounts, parties want time to see if they 
can arrive at anamount between themselves. 
The defendants would be entftled not only 
to Rs. 4,500 but also to all unpaid rent or 
interest up to the dateon which thesum 
of Rs. 4,850 was paid by the defendants 
in respect of the property will also have 
to be included inthe accounts. The parties 
will, if possible, arrive at the figure on 
such basis, Final orders will be passed 
with regard to this on the adjourned date. 
Adjourned one week. 

Reilly, J.—I agree that the preliminary 
objection in this case must be overruled, 
In the course of the long history of this 
unfortunate suit the 2nd defendant was 
adjudged an insolvent. That happened 
between the second remand by this Court 
and the second hearing in the lower Appel- 
late Oourt, that is the District Court, 
Before the second hearing in the District 
Court the Official Assignee was brought 
on record as supplemental appellant, and 
he prosecuted the appeal in that Court 
and succeeded in getting the plaintiffs’ suit 
dismissed. Then the plaintiffs came here 
on second appeal, in which they:cguld only 
succeed if tbey prosecuted their appeal 
against the 2nd defendant's estaterepresent- 
ed by the Official Assignee. In the appeal 
memorandum it happened that the 2nd de- 
fendant’s name was entered as respondent 
but nothing was said about the Official 
Assignee. That, it is not admitted, wag 
due to the mistake of a clerk inthe office 
of the plaintiffs’ Vakil, Mr. S. Venkata. 
rama Ayyar, in writing out the cause title 
which mistake was unfortunately not notic« 
ed by Mr. Venkatarama Ayyar when he 
signed the appeal memorandum. I do not 
understand Mr. Krishnaswami Aiyangar 
who appeared for the Official Assignee to 
dispute the accuracy of Mr, Venkatarama, 
Ayyar's statement to us on that subject 
during the hearing of the appeal; but he 
suggested that Mr. Venkatarama Ayyar's 
statement ought to have been Supported 


exact calculation. ` 


D r] ^ 

848 
by an affidavit. I quite agree with what has 
been said by my learned brother on that 
point, that we'oughj to aecept Mr. Venkata- 
rama Ayyars st&tement on the subject. 
Speaking for myself, I have never asked 
any Advocate or Vgkil appearing beforeme 
to substantiate a statement made by him 
about his conduct in his own case by an 
affidavit, and apart from any proceedings 
for professional misconduct, I hope I shall 
neterdoso. When the mistake was noticed 
which was long after the appeal time had 
expired, the Official Assignee’s name was 
entered in the memorandum of appeal in 
the presence of the Deputy Registrar as if 
the omission had been merely a clerical 
error within the meaning of r. 2 of the 
Appellate Side Rules. The question is 
whether we can treat it as a clerical error. 
No suggestion has been made before us 
that the plaintiffs or their Vakil were un- 
der any mistaken notion as to the person 
against whom they ought to have prosecut- 
ed the appeal. All that happened was that 
there was an omission of the Official Assig- 
nee's name. Mr. Krishnaswami Aiyengar, 
contends that that omission was negligence 
in bringing on record an essential party; 
and he has urged before us that mere negli- 
gence is ne excuse for delay in bringing 
a party on record and that, when a party 
has got a decree which has become ordi- 
narily unassailable by appeal through lapse 
of time, itis not right that he should be 
dragged before the Court on appeal, unless 
there is a really sufficient reason for the 
appellant having failed to bring him on 
record in time. With these two general 
propositions I should not quarrel; but it 
appears to me that they are not applicable 
to this case. 

The fallacy of Mr. Krishnaswami 
Aiyangar’s arguments on this point 
appears to me to be that he does not take 
into account the fact that in this matter 
the Official Assignee is not really a separate 
and distinct party from the 2nd defendant. 
The Official Assignee only comes into this 
litigation to represent the 2nd defendant's 
estate, and he stands in the 2nd defendant’s 
Shoes. When the 2nd defendant's name 
was entered in the appeal memorandum, 
that was an indication that the pleintiffs 
wished to presecute their appeal against 
the 2nd defendant's estate; and the failure 
of the clerk afd ‘the Vakil to go on and 
complete the descraption*of the party by 
words showing that the Zud delendant's 
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estate is now represented by the Official 
Assignee appears to me to be a clerical error 
within the meaning of r. 20 of Appellate 
Side Rules. There isonly one thing which. 
I think should be added to that. If under 
the impression that the decree which he 
had obtained in the District Couct had 
become unassailable by appeal the Official 
Assignee had sold the property concerned 
for the benefit of the 2nd defendant's estate 
or had taken steps te sellit or had in 
any other way spent money upon, it 
under that impression, then complications 
might have arisen and it might have 
been necessary that the plaintiffs should 
compensate him in costs or otherwise. 
But here we have been informed that 
all that the Official Assignee did in 
connection with this property between the 
date of the District Court’s decree and the 
date on which his name was added before. 
the Deputy Registrar was to spend he. 20 
on an execution application in the District 
Court, which he might have done whether 
there was an appeal pending or not. On 
the other hand it appears that the 
Official Assignee was really aware that 
the plaintiffs were prosecuting this appeal 
before his name was added in the memo- 
randum of appeal as, before that was done, 
he putin an application for security forcosts. 
On the merits Mr. Krishnaswami Aiyan- 
gar was at pains to insist that Ex. A is 
by its language a sale-deed. Though he 
tries to make much of that, it does not 
carry us any distance towards the solution 
of the probiem before us. Ha hypothesi 
in a case like this the deed must  osten- 
sibly be a sale-deed. But we donot have 
to go outside the documents in this case to 
find indications that the transaction was 
something less than a sale, Besides the 
Tamil expression to which my learned 
brother has drawn attention in Ex. B 
there is a statement in Ex. B that 
after the expiration of the period the 
plaintiffs will, have no claim or interest 
in the property, implying that until that 
time they will have an interest. Then Ex, 
A refers to Ex. 11, which provides that 
Tharayammal shall sell the property 
‘and pay over any balance beyond 
Rs, 4,100 then settled as due to her, to 
the plaintiffs.» If the plaintiffs were 
only anxiqus that the property should be 
‘sold there was no nécessity after that 
provision for them to join in a sale-deed 
such as. Exs A, Again Ex. A wher 


> 
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examined implies that the previous trans- 
action between the plaintiffs and Thayar- 
ammalrepresented by Exs. 1 and 1 (a) was 
a-morigage and that is still more clearly 


-inplted by Ex. 11. Bat yet Ex. A itself shows 


that the plaintiffs purported to sell for 
Rs. 4,500 property which they had mortgaged 
12 yeas before for Rs. 5,000. There are 
other indications to be obtained from the 
documents. Exhibit A shows that there 
was some pressure on the -plaintiffs at the 
time of the sale. TH>ugh Exs. A and B are 
divided in date by two days, there is 
undisputed evidence that they were 
executed on the same day and the endorse- 
ments show that they were registered on 
the same day. ‘lhe stamp paper for Ex. A 
was bought by the plaintiffs, as it would 
natarally have been, if the transaction had 


‘been a mortgage. -Under Ex. A 453 acres . 


of wet land and ll acres of dry land were 
gold for Rs. 4,500 an obviously low price, 
even if we omit from consideration the fact 
that they had been mortgaged 12 years 
before for Rs. 5,000. Thereis no evidence 
that there was any bargaining about. the 
price. The Ist defendant. who conducted 
the negotiations says that what the plaint- 
ifs asked for was an advance of a 
particular amount and according to his 
owa evidence he does not profess to have 
made any investigation into the character 
or.value of theland, Possession remained 
with the plaintiffs; and IL think it is clear 
that the rent which they had to pay for the 
broken period of the first fasli after the 
date of Ex, A although the date was such 
that they would take the whole wet crops 
of that fasli, was calculated rather as 


interest than as ordinary agriculturalrent, On. 


the other hand Mr, Krishnaswami Aiyangar 
drew attention to the fact that Exs. A and B 
do bear different dates, which fact he 
pressed as significant to show that they were 
not intended to be parts of the same 
transaction. He also drew attention to 
the factsthat Ex. B is not described as a 
counter-part, an expression* which might. 
have been expected if this was a mortgage 
by conditional sale, and that there are 
peyeral differences tn points 
between the terms of Exs. A and B on the 
ene hand and of Exs.land1(a) on the 


other, which if is now admitted represent a 


mortgage. But,in'my opinion, these pointe 
which have been wrged by Mr? Krishna- 
swami Aiyangar, are by na means sufficient 
yo oounter-balanos'ihe weight, of the clear 
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indications which I have mentioned in both 
the documents and the surrounding oir- 
cumstances, that this transaction was a 
mortgage by conditiondi gale and not a sale 
and an agreement to re convey. I agree 
that the appeal must be allowed with costs 
throughout and that atlecree for redemp- 
tion should be made on the terms indicated 


by my learned brother. 


This second appeal came oh for hearing 
as to the exact amount payable by the 
appellants ‘for redemption of the suit pro- 
perties and the Court delivereé the following 

JUDGMENT. 

-Srinivasa Ayyangar, J.—With re- 
gard te tke balance ofthe amount payable by 
the appellants for the purpose of redemption 
a question was raised only with reference 
to one point and that was whether the 
defendants who had obtained a decree for 
the rent ofone fasli personally against the 
plaintiffs and realised the amount by 
attachment ofa portion of moneys deposited 
' into Court in this very suit by the plaintiffs 
' are entitled to treatit as arrears of rent 

and charge interest thereon till payment or 
whether théy should be satisfied with the 
interest as provided in the decree. There 
can be no doübt that they elected to take it 
under the decree because it is clear that 
even at the time when the Subordinate 
Judge was passing a decree for redemption 
they did not ask thatthe amount of the 
decree should be included in the amount 
payable by the plaintifs. In these cir- 
cumstances they are not entitled to any 
charge in respect of the amount covered by 
the decree, On this basis both pafties are 
now agreed thatthe balance payable by the 
plaintifis to the defendants for the purpose 
of redemption would be Rs. 762-11-0 with 
interest thereon, It is now agreed between 
the parties that the total amount payable 
by the plaintiffs for the purpose of redemp- 
tion as on this date will be Rs, 5,044-1-0 
together with interest on the sum of 
Rs, 762-11-Oat 9 percent, per annum from 
the llth September, 1916, till the 26th 
March, 1920. If the amount deposited 
by the plaintiffs up to the date in Court 
.to.the @redit of the suit should happen to 
be sufficient to pay to the defendants the, 
said amount, the whole of the said amount 
subject, however, to the provision for the 
"payment of costs to be hereinafter referred 
to will be liable to be paidout to the 
defendants, If, however, the amount already 
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deposited should be found insufficient to 
pay the said amounts, the plaintiffs will 
be liable to deposit such balance as 
may’ be necessary, to make up the amount 
within one month of the date of the 
ascertainment of the same. 

. As regards costsethe plaintiffs having 
already been adjudged to be entitled 
io all costs upto date the same will be 
taxed and the whole of such amount 
wil, be dedected from the amount as 
found due and payable by the plaintiffs 
and it is only after such deduction is 
made that the balance will be paid over 
to the defendants. 

_As regards the form of the decree the 
learned Advocate-General intimates 
already under the decree passed by the 
Subordinate Judge in the first instance 
by way of specific performance @ con- 
eveyance has already been executed and 
registered -in favour of the plaintiffs. 
There will be an ordinary decree for 
redemption, on the payment to the 
defendants of the whole amount due as 
aforesaid the Official Assignee, the re- 
spoadent. before us, will execute and 
register a& the cost of the plaintifis such 
conveyance of the property as may be 
neeessary. All the  title-deeds of the 
property, any, in the hands of the 
Other respondents will be liable to be 


delivered over to the plaintiffs on such pay» .. 


ment being made. 
Reilly, J.—1 agree. 


V.N. Y, Appeal allowed. 


——— 


. LABORE HIGH COURT. 
:Figsr Civit APPEAL No, 934 or 1925. 
May 31, 1927. 

Present: ~Mr. Justice Fforde and Mr, 
: Justice Addison. 
SHAM DAS-—PLAINTIFF—AÀPPELLANT 
i versus 


KISHAN CHAND AND oTHERS—DEFEND:NTB 


— RitSPONDENTS. 
Vendor and purchdser—Contract of sale— Duty of 


vendor to show good title—Sale by trustees of joint. 


Hindu family firm—Promise to obtait, signatiree 
of proprietors—Fallure to secure such signaturee— 
Vendee's right to rescind contract and elaám refund of 
earnest money. 


When two parties have entered into the relatio . 


of vendor and purchaser by making a binding @one 
tract for the sale of land, the vendor is bound to 
show a good title fb the property sold and to com~ 

ly with all necessary end reasonable requisitions 
ba ensure auch atitle and in the case of tha breach 
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that . 


' and return of earnest money: 


.Hindu trading frm known as 


-of the other part. 
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of this duty on the part of the vendor, the pur. 
chaser is at liberty where the contracting parties, 
can be restored to their former position, either to” 
rescind the contract and to obtain restitutio in : 
integrum or to afirm the contract and to recover 
damages for its breach. [p. 852, col. 1.] 
I? the signatures of certain third 
deed of sale are necessary for the purpose of giving 
a good title, the failure to secure those signaturea- 
is a breach of one of the main duties of the Vendor, 
Libid.] : > 
A deed of trust relating to property belonging to` 
a joint Hindu family firm by which the trustees " 
were authorised to sell the properties provided that ` 
if any purchaser wished th any of the members.: 
of the family should join in the deed of sale they , 
had no objection in that behalf. The trustees. 
entered into an agreement to sell and undertook ta’ 
get the signatures of the proprietors of the ‘firm, - 
The trustees were not able to do so and the pura 
chaser instituted a suit for rescission of the contract - 


Held, (1) that the purchaser was entitled to insist 
upon atleast the male members of the proprietary ` 
family joining in the conveyance ; [p. 852, col. 2.] : 

_(2) that the failure of the trustees to procure such , 
signatures entitled the vendee to rescind the con- 
de and recover the deposit money, [p. 853, col ^ 

First appeal from a deeree of the Senior à 
Subordinate Judge, Amritear, dated the - 
23rd March, 1926. : 

Pandit Sheo Narain, R. B., Messrs. Din ~ 


` Diyal Khanna and Hem Raj, for the Appels ^ 


lant. 


Dr. G. C. Narang and Mr. Maya Dae Sethi, : 


‘for Mr. D. R. Narang, for the Respondents, ` 


; : JUDGMENT. E: 
Frorde, J.—This isasuit for rescission . 


of a contract of sale of certain shop . 


premises. and for return of the deposit- 
money. The sale was by public auction | 


‘under the instructions of the défendants ~ 


who were selling as trustees for a joint ` 
Jawalai ` 
Nath-Kanshi Ram: This firm, having ; 
fallen into financial difficulties and | 
being unable to meet the demands of,” 
its creditors, appointed the defendants ` 
trustees for the creditors to Tealise tha `^ 
firm’s assets and to discharge its:liabilities, .. 
The deed of trust, whichis dated the 27th ; 


parties to the m 


. of January, 1922, was made between Natbu | 


Mal, Harikishen Das and Bishen Das of fhe - 
one part, and Lala Kishen Chand and Lala ` 
Gokal Ohand (the defepdants-respondents) . 


Nathu Mal and Hari. . 
kishen Das are brothers and senior memberg . 
ofthe joint Hindu fathily, while Bishen | 


Das is their nephew. The deed starts with 5 


the following recital :— . 


' A debt of about on lac and twenty © 


thousand rupees ig due by our firma styled . 
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* Jawala Nath-Kanshi Ram at Amritsar and 
Benares. We raised this amount from 
different ereditors and spent it in connec- 
tion with our business. According to Hindu 
-Law all the members ôf the family are liable 
for payment of tbe said amount. As we 
cannot ourselves arrange for payment of 
the afofesaid debt, we have appointed Lala 
Kishen Chand, son of Lala Sain Das and 
Lala Gokal Chand, son of Lala Shib Sahai, 
caste Khatri, and Bhai Gurmukh Singh, 
son of Bhai Narain Das, caste Arora, resi- 
dents of Amritsar, Katra Ahluwalia and 
Ohauk Darbar Sahib, as our trustees to ar- 
range for payment of the debt.” 

The property vested in the trustees is 
then described, and the deed continues: 
“The trustees shall be competent to exe- 
cute deeds of sale in respect of the said 
houses themselves or get the same executed 


by us. If any purchaser of a house or shops . 


wishes to join any one of us in connection 
with the execution of deed of sale or secure 
the signature of any person from amongst 
us and the members of our family we shall 
have no objection in this behalf.” 
The present suit is mainly concerned with 
_ this latter clause. The premises, which are 
the subject-matter of this litigation, were 
duly put up for auction and knocked down 
to the plaintiff Sham Das for Rs. 63,200 and 
a deposit of Rs. 15,800 was made by the 
vendee on the 15th of August, 1922, A deed 
of sale was executed on the 7th of Novem- 
per, 1922, by the trustees (the respondents) 
in favour of Sham Das, and another deed 
of.even date was executed by the same 
persons in favour of Lala Duni Chand and 
Lala Durga Das who had agreed, with the 
consent of the vendors, to take a portion of 


the property which had been knocked down . 


to:Sham Das. In both these sale-deeds 
there appears the following recital :—‘‘Let 
it be noted that we have secured on this 
deed of sale also the signatures of the pro- 
prietors of the firm known as Jawala Nath- 
Kanshi Ram for the satisfaction of the said 
vendees," In point of fact, the name of 
only one of the proprietors, namely, Hari- 
kishen, appears as a vendor in this convey- 
BaCO, . : 


The whole question now is whether or 5 


not the purchasers were entitled to insist 
upon the other members of the firm Jawala 
Nath-Kanshi Ram. joining ih the convey- 
ance, There‘is no doubt that the trustees 
did agree to procure the signatures of these 
persons to the deed of aale, andil is equally 
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clear that they neglected to do so, The 
vendors now say that the trustees could by 
themselves give a good title, and that it 
was not necessary'to have the name of any 
member of the joint family added to the 
conveyance, The purchasers, on the other 
hand, have all along beea insisting that all 
the joint owners of the property should 
execute the deed. After several vain at- 
tempts to make the vendors comply with 
their request the vendees or the 6th of 
March, 1923, sent a telegram to the trustees, 
informing them that if they did not comply 
with their request within 26 hours, they . 
would be held liable for the consequences, 
This was followed up by a telegram on 
the 7th of March, 1923, informing the 
trustees that as they had failed to perform 
their part of the contract, the vendees 


-cancelled the contract and claimed dam- 


ages and return of the earnest-money, No 
reply was made tothese telegrams until the 


` lUbh of April, 1923, when the trustees sent 


the following telegram through Mr. Todar 


. Mal, Barrister ;— 


“ Under instructions from Messrs. Gokal 


 Ohand-Kiehen Ohand this formal notice to 


repeatthey were throughout readily willing 
to complete and register sale-deed of two 
Shops of Jawala Nath-Kanshi Ram are to 


.even now and though non-essential Nathu 


Mal-Bulla Malsigu the deed but you evad- 


‘ed to perform your part as market gone . 


down all responsibilities yours." 

The vendees replied by formal notice, 
dated the 17th of April, 1923, to the trustees 
giving them a further opportunity to secure . 
the required signatures to the conveyance, - 
and notifying them that if these signatures 
were not obtained within a period of one 
week from the date of notice, the vendeea 
would take procesdings for recovery of the 
earnest-money. The trustses replied to 
this by a postcard, dated the 218t of April, 
1923, addressed to Lala Sham Das, plaintiff, 
in whieh they informed him that if he 
attended at the house of Lala Duni Chand, 


„Vakil, at 5 P. M, on the 24th of April, with 


the deeds of sale of the premisesin question, 


‘the signatures of the remaining original 


proprietors of these premises would be se- 
cured there. In pursuance of this notice, 
the parties with their friends met on the apa 
pointed day at the office of Mr. Duni Chand’, 
It is*alleged*that Nathu Mal and Bishen Das 


. (alias Bulle Shah), two of the members of 


the proprietary family, were willing to sign 
the dead of gale but did*not do ao; and tha 
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meeting proved abertive. No further steps 
appearto havebeen taken by the trustees 
to secure the neccssary signatures, and the 
next step was the ingtitution of the present 
guit on the lst of May, 1923, by Sham Das. 

The questions to be decided are whether: 
(1) the vendees wereentitled to insist upon 
atleast the male members of the proprie- 
tary family joining in the ‘conveyance ; (2) 
the failure of the trustees to procure such 
signatures entitled the vendees to rescind 
the contract and recover the deposit money; 
and (3) the vendees gave the trustees reason- 
“able time to comply with their demand. 

In my judgment, all these questions must 
be answered in the affirmative. When two 
parties have entered into the relation of 
vendor and purchaser by makinga binding 
contract for the sale of land—as was ad- 
mittedly the case here—the vendor is bound 
éó show a good title to the property sold 
and to comply with all necessary and rea~ 
sonable requisitions to ensure such a title. 
To show a good title and to convey the pro- 
perty sold are conditions precedent to the 
purchaser's liability on the contract. In the 
case of the breach of this duty on the part 
of the vendor, the purchaser is at liberty 
where the contracting parties can be restor- 
ed to their former position, either to rescind 
the contract and to obtain restitutio in in- 
tegrum or to affirm the contract and to re- 
cover damages for the breach. (Williams' 
Vendor and Purchaser, 3rd Edition, Volume 
I, page 35.) Ifin the present case the sig- 
natures required by the purchasers were 
necessary for the purpose of giving a good 
title, the failure to secure those signatures 
is a breaclf of one of the main duties which 
the vendors had to fulfil The learned 
trial Judge in the course of his judgment 
has said:  " The plaintiff was, no doubt, 
entitled to get & good marketable title 
eessessssThe purchaser, while he is 
not on the one hand at libert$ to raise 
doubts which are not considerable or ra- 
tional, cannot be compelled onthe other 
hand to take s title which will expose him 
to litigation and hazard.” With these ex- 
pressions Lam in entire agreement, but I 
do not agree with thelearned Judge that 
the plaintiff did get a good conveyanee in 
view of the omission of the vendors to 
secure the signatures of the adult mem- 
pers of their family to the deed “of 
sale. The deed sof. trust itself provides 
that these signatures gshall be secured 
ghould any purchaser of the property 
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auctioned so require. The vendors, mores . 


over, expressly undertook to secure these 
signatures. Any person buying house 
property owned by a joint Hindu family is 
always open to the risk of subsequent liti- 
gation to defeat his title. It is a very 


common thing for members of such a . 


family who were minors at the time êf the 
sale to bring a suit often at the instigation 
of one of the adult membersfor the purpose 
of setting aside such a sale. A purchaser 
is entitled to insist tlf&t every reasonable 
step shall be taken to reduce to à minimum 
the chances ofsuch litigation succeeding. 
Although he can never be immune from 
the risk of litigation, he can at least reduce 
its prospects of success by securing the 
signatures of all the adult members of 
the joint family to the deed ofsale. In 
order to get a good contract of gale, I 
think, it is a reasonable and proper 
requisition on the part of the vendee 
that not only the manager of the 
family, but also all adult members, 
whose names can reasonably be secured, 
should be parties to the conveyance, Asl 
have said, not only was this safeguard 
provided for in the deed of trust under 
which the trustees were authorised to sell 
the property in dispute, but the trustees 
expressly agreed to this condition. 

It remains to be considered whether the 
purchasers gave the trustees reasonable 
time to carry out their obligation in this 
regard. I am _ satisfied that they did. 
Negotiations on this matter were continuing 
from November, 1922, until April, 1923. 
The trustees had every opportunity to 
make: arrangements for securing the 
signatures of the proprietors, and they do 
not appear to have made any but half- 
hearted attempts to'do so. They have 
nowhere said that they were not given 
sufficient time. They accepted the final 
notice of the 17th of April without demur 
and, indeed, formally undertook to comply 
with it, The suggestion—which the learn. 
ed trial Judge seems to have accepted: 
that the purchasers in insisting upon the 
signatures in question were merely doing 
go for the purpose of avéiding the contract 
qf sale, owing tothe fact that the value of 
house property had fallen, is not warranted 
on the evidence before us. House, property 
is said to have been falling in value since 
1991, but there isno convincing evidence 
that there was a sudden drop in value shorte 


ly after the auction had taken place, The | 
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plaintiff Sham Das was d lessee of a portion 
of the premises sold and had been carrying 
on his business there for a considerable time, 
. He genuinely desired to acquire this pro- 
perty to prevent his business being 
disturbed in the event of those premises 
being eacquired by some other purchaser, 
I think the vendees were acting with eom. 
plete bona fides in their endeavour to secure 
& reasonably sound title to the property 
which they had contracted to buy. The des 
fendants'íailure to execute a good convey- 
ance, owing to their omission to secure the 
Signatures of the adult members of the joint 
Hindu family owning the property, amount- 
ed,in my judgment, to a breach of one of 
the main duties of the contract, and entitl- 
ed the vendees to “sue under the equitable 
jurisdiction of the Oourt to enforce 
rescission and procure the consequent 
restitution " (Williams’ Vendor and Pur- 
chaser, 3rd Edition, Vol. I, page 35). 

The learned trial Judge has given what 
amounts toa compromise decree, for which 
he had no sanction from the parties and 
which was not within the seope of the 
suit. He has ordered that the trustees shall 
execute two fresh sale-deeds in favour of 
the plaintiff to be signed by all the 
members of the joint Hindu family carrying 
on business under the name and style of 
Jawala Nath-Kanshi Ram. If the trustees 
fail to produce these deeds sosigned within 
one month, the learned Judge has declared 
that the plaintiff shall be entitled in equity 
to arefund of the deposit, namely, Rs. 15,800. 
If the deeds, however, are produced in 
Court within the time specified, the plaint- 
iff's suit isto be dismissed. Ican only 
infer from this decision that the learned 
Judge, in agreement .with the plaintiff, 
took the view that the names of all the 
members of the joint family were necessary 
for the purpose of conveying a reasonably 
good title. 

In my judgment, the plaintiff is entitled 
to have the contract of sale yescinded and 
to bé restored to his original position. The 
deposit of Rs, 15,800 has been in the hands 
of the defendants, and Dr. Narang states 
thatit has been drawing interest at the 
rate offour per cent. I think, therefore, 
that the plaintiff is'entitled to a refund 
ofthis sum*with interest ab four per cent, 
from the dateeit was paid to the defendants 
until the date of its*refund. 

I would accordingly aceept this appeal, 
decre the rescission of the contract of sale 
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and order the defendants to refund to thê 
plaintiff thé sum of Rs. 15,800 together 
with interest at four par cent. from the 15th 
of August, 1922, up to the date of realisa- 
tion, and I would also award the plaintiff 
his costs throughout. |, 

Addison, J.--I concur. 

ALN, A. Appeal aceepted, 


e 

LAHORE HIGH COURT. 

Civi, Revision Petition No. 704 oy 1927. 
March 2,1928. — 
Present :-—Mr. Justice Harrison. 
AMIR OHAND —PETITIONEE 
versua 

Firm JOWAHIR SINGH-HARBHAJAN 

SINGH rHRovag DEVI DIAL AND Firm 
DEVI DIAL-GOBIND BHAI—DEFENDANTS 

— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XVI, 
T. 12—“Such person," meaning of—Fine without dis- 
obeying proclamation, legality of. 

“Such person” described in O. XVI, r. 12, Civil Pro- 
cedure Code, js the person referred to throughout the 
two preceding rules and that person cannot be fined 
unless and until there has been a proclamation which 
he has disobeyed. [p. 855, col. 1] 

Ram Gopal v. Secretary of State for India (1) and 
Ashutosh Mullick v. Secretary of State for India (2), 


referred to. 
In re Peta N agayya (3), dissented from. 


Petition for revision of an order of the 
District Judge, Amritsar, dated the Ist 
August, 1927, affirming that of the Sub- 
ordinate Judge, Third Olass, Amritsar, 
dated the 23rd May, 1927. e 

Mr. L. C. Mehra, for the Petitioner. 

JUDGMENT.—This case has been 
unsatisfactorily dealt with by all concern- 
ed. The necessary facts are that in a 
eivil case one Ámir Ohand was named as 
a witness and an application was made 
for him to be summoned with his books 
for the 7th April, 1927. On the 6th April, 
1927, he refused to accept service for the 
7th, he beinga resident of the place, in 
which the case was to be heard. On the 
7th a warrant for his arrest was issued and 
an ordes was passed, but never carried 


“out, that a proclamation under O. XVI, 


r. 10 should be issued along with a notice 
to him to show cause why he should not 
be fined. On the 4th May, 1927, A mir 
“Ohand appeared but he did not bring any 
books, An order ‘was first written in 
English to the effect that he stated that 


$54 
the books were not in his possession but 
that the Subordinate Judge held this to be 
revarication .and gave him three hours 
in which to produte them from his ghop. 
Three hours laterthe proceedings continu- 
ed. Under s. 175 of the Indian Pene] Oode 
Amir Ohand was sentenced to pay & fine 
of Rs. 20 or in default to suffer simple 
*imprisonment for two days. He is then 
shown as having stated that he would 
produce his partner Kesho Das, who had 
the books, the following day. The sen- 
tence was suspended by the Subordinate 
Judge. On the following day Kesho Das 
appeared with some but not all the books 
and the Subordinate Judge revived the 
sentence, and eaid that it would be enfore- 
ed. He then proceeded to take action 
under O. XVI, r. 12, on account of the 
failure of Amir Ohand to appear on the 7th 
e Apriland fined him’ Rs. 30. From. both 
orders he appealed to the Sessions and 
- District Judge respectively. Both appeals 
were dismissed and revisions have been 
admitted in this Oourt. 
I first take thé conviction under s. 175, 
-The trouble with this conviction is that, 
' neither in the record of the trial Court nor 
jn that of the Sessions Court, can I dis- 
cover a finding or a reason of any sort or 
kind for finding as a positive fact that 
Amir Chand was in possession of any books. 
‘He is convieted of refusing to produce the 
‘books andithe Sessions Judge, who has com- 
plicated the case still further by signing 
as “District Judge", says that the con- 
vietion is under s. 175 read with s. 480 of 
the Code of Oriminal Procedure. Sec- 
tion 480 deals with contempts of Court 
committed in the view or presence of the 
Court. Even if there were a finding, 
which there is not, that Amir Ohand. was 
in possession of the books the offence would 
not have been. committed in the view of 
ihe Court. Whathappened was that Amir 
Chand when he did appear said that he 
had not got the books but that he would 
produce Kesho Das who had. Next day 
Kesho Das appeared and did not produce 
the beoks, There would, therefore, have 
been this much evidence against Kesho 
Das, had he been on his trial, #hat his 


artner Amir Chand said that he had the” 


ooks. Against Amir Ohand there was 
nothing beyond the fact that he is a*part- 


ner, aud both ,the Subordinate Judge and, 


the Sessions Judge have argued that, be- 
cause he was in flose fouch to use the 
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expression of the Sessions Judge with 
Kesho Das, they do not believe that Keaho 
Das refused to let him have them, å. e, 


‘that Kesho Das had them and not Amir 
‘Chand. Therefore, by a process of reason-. 


ing, which I cannot follow, and without 
an express finding that Amir Chand had 


-the books he has been punished fof Kesho 
‘Das’ contumacy. No sort of case has been 


established againsthim. I accept the appli- 
cation for revision and acquit him. =: 

I next take up the? cage under O. XVI, 
T. 12. The process server states thate he 
tried to serve Amir Ohand, who refused to 
accept the summons. This statement bap 
been held to be true and Amir Chand has 
been convicted and fined under O. XVI, 
r. 12. The question which has to be decid- 
ed is whether on these facts the order can 
stand, or whether the words “such per- 
son” used in the rule refer to the person 
regarding whom rr. 10 and ll are framed. 
Three authorities have* been quoted, Ram 
Gopal v. Secretary of State for India (1), 
Ashutesh Mullick v. Secretory of State for 
India (2) and In re Peta Nagayya (9). In 
the last a Division Bench of the Madras 
High Oourt took a different view from that 
taken in the two single Bench Oalcutta 
cases. It cannot be said to “ overrule” 
the decisions of the other Oourt as stated 
by the District Judge. Now, it appears - 
to me that the word “such person” can 
only mean the person described immedi- 
ately above. Order XVI, r. 10, lays down the 
procedure where a witness fails to comply 
with the summons, “Where a person 
to whom a summons has been issued eto." 
'That person is described during the wholé 
of the rule and during the whole of the 
next two rules as “such person", and the 
consequences are explained and the pro- 
cedure given for punishing him, If he 
fails to obey the orders a proclamation, 
and, in lieu of proclamation or in addition 
to it, a warrant of attachment may be 
issued, The attachment may be withdrawn 
and if, in addition to disobeying, the 
first summons, he also fails to obey the 
proclamation, he willbe fined unless he 
shows that he did notereceive notice. There 
are, therefore, two alternative methods 
of proceedings. A proclamation or a 


(1) 55 Ind, Cas,*125; 31 O. L, J. 363. ° , 

(2) 57 Ind, Cas. 302. . 

(3) 90 Ind, Cas. 991; 48 1€. 941; 22 L.W. 332; 49 
DE J. 438; (1925) M. W. N, 707; A. L R. 1925 Mad. 
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warrant or both may issue. In addition 
‘there may but need not be an order for 
| attachment. 
the witness fails tp obey it and fails to 
‘show, the burden being on him, that he 
did not receive notice a fine may be 
, imposed. But as I read the rule the fine 
.maynot be imposed in the first instance 
under this Order for failure to obey the 
original summons. This isthe view taken 
by the Oaleutta High Oourt, though at 
the conclusion of Ram Singh v. Secretary 
of State for India (1) it is stated that there 
can be no fine, except where there has been 
an attachment. This, in my opinion, goes 
beyond the rules and would have the effect 


of making it impossible to punish a re- © 


calcitrant witness who has no property 
to attach. With all respect to the deci- 
sion of the Madras High Court, for the 
reasons given above, I bold that “such 
person" described in O. XVI, r. 12 is the 
person referred to throughout the two pre- 
ceding rules and that person cannot ba 
fined unless and until there has been 
proclamation, which he has disobeyed. 

This being my view on the legal 
aspect I accept the application for revision 

' and remit the fine. 


ALN, A. Application accepted. 


——— — 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MiscgLLANEOmS Partition No.7 or 1928. 
April 25, 1928. 

Present:—Mr, Justice Findlay, J. C. 

8. R. PANDIT— APPLICANT 
versus 
W. R. PANDIT—NOXR-APPLIOCANT, 

Civil Procedure Code (Act V of 1908), ss. 109, 110— 
Leave to appeal to Privy Council—Appellate decree 
modifying decree of lower Court—Appeal from 
affirming portion—Value of claim less than Rs. 10,000 
Incidental findings affecting \roperty worth more 
than Rs. 10,000—Leave, whether can be granted. 

If the modifications made by an appellate decree 
in the decree of the trial Oourt are trifling ones 
and the judgment of the Appellate Court has agreed 
on all essential points with the findings of the Oourt 
below, it cannot be said that the decree of the 
Appellate Court is ndt one ‘affirming’ that of the 
trial Court within the meaning ofs. 110, Civil Pro- 
cedure oda, [p. 856, col. 1.) 

Bhagwan Si 
Kamal Nath v. Bithal Das (3), followed. 

No leave to appeal to ilte Privy Council can be 
given in such a case if the appellant desires to 
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If & proclamation issuesand : 


“Council. 


1 
ngh Ve Allahabad Baak, Lid. (2) and 


855 


appeal from the decree of the appellata Court ào 
tet m has affirmed that of the first Court. |p. 856, 
col. 2, . 

Chaitanya Chayan v. Mohammad Yusuf (4) and 
Raja Sree Nath Roy Bahat v. Secretary of State for 


: India (5), followed. 


If the value of the estate which either party fa 
proceadings under s. 109 of the Civil Procedure Code 
lays claim to is less than Rs.10,000 the fact that 
findings which were not essential for the decision of 
tha main points have been given affecting propesty 


: more than Rs. 10,000 will not make the case a fit one 


within the meaning ofa, 109 of the Civil Procedure 
Code for [a oes granted to appeal tothe Privy 
10104. 

Application for leave to appeal to tha 
Privy Gouncil from the decree of Findlay, 
J. O., in F. A. No. 64 of 1926, dated the 8th 
October, 1927. 

Mr. R. N. Padhye, for the Applicant. 

Mr. D. T. Mangalmurti, for the Non- 
Applicant. 

ORDER.—The applicant desires leave 
to appeal to their Lordships of the Privy 
Council against the judgment and decrea 
of Findlay, J. C., dated the 8th October 
1927 in First Appeal No. 64 of 1926. 

It is necessary here to repeat the facts 
of the last mentioned case. As is apparent 
from the judgment, the suit was one for 
village profits for three years by a recorded 
co-sharer of Mauea Dhaba against the 
present applicant who was the duly record- 
ed Lambardar. As sis apparent trom 
para. 7 of Findlay, J. O.s judgment the 
case for the village profits, as it was, could 
have been decided purely on the question 
of whether these profits were due or not 
due, the parties admittedly being the re- 


` corded eo-sharers and the present defend- 


&ut-applieant being the Lambardar. The 
Judge of the First Court hafl, however, 
recorded findings on many other questions 
concerning the whole family property 
and, in para. 7 of his judgment Findlay, 
J. O., also considered these matters in the 
hope that the said findings might restrict, 
if not prevent, further litigation between 
the parties. At the same time, the judg- 
ment in question made it clear that these 
findings were not, in reality, necessary for 
the decision of the suit which was in 
essence and in reality, purely one for three 
years’ profits of the village in question, 
Inthe present application, it has first of 
all been urged that the subject-matter of 
the present suit is Rs. 10,000 or upwards. 
That is, in our opinion, an impossible con- 
tention on the record gs it stands. For 
this purpose we must only have record to 
the amount of villagé profits claimed in the 
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plaint and this amount was admittedly be- 
. Jew Rs. 10,000. 
It has next been urged that, ia any event, 
; the decree or final order involves, directly or 
indirectly, property"worth Rs, 10,000 or over, 
: and wé have been referred to the decision 
“in Sri Kishan Lal x. Kashmiro (1) in this 
@onnection. Even if we accept that deci- 
giou as correct exposition of the law, it 
js obvious that, for the reason above men- 
tioned, findings given on the questions of 
yeuni.n the alleged Will by the father 
. of the parties, the family settlement and 
the like were prot, , in reality, essential for 
' the decision of the suit in question. From 
this point of view, therefore, it cannot be 
said that the decreeor final order neces- 
sarily involves a claim or question relating 
'to property worth Rs. 10,000 or over. 
The remaining property belonging to the 
efamily is, in reality, not involved at all 
in the present suit which was tried in a 
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Court of Subordinate Judge with ajuris- ` 


‘diction limited to Rs. 10,000 only. It is not 
in dispute that the value ofthe estate or 
. even of the share whicheither party to 
this preceeding may lay claim to, would 
be worth more than Rs. 10,000. There- 
fore, in our opinion, it cannot be said that 
the decision of the case by this Court in 
any way, necessarily involves the remaining 
question of the property. 

It has even been urged in this Court 
that the value of the 2-anna 8-pie share of 
Mouza Dhaba would be worth more than 
Rs. 10,000. This contention is an utterly 

impossible one on the pleadings and evi- 
' dence on record and requires no serious 
discussiog. 

.The next contention urged is that the 
decision of this Court was not an affirm- 
ing one. We are also unable to accept 
this contention. It is true that Findlay, 
J. O., made some trifling account ad- 


' justments ia the matter of interest and. 
the like, but the judgment, on all essen-. 


tial points, agreed with the findings of 
the Court belowon the merits and, in our 
opinion, the present judgment must, there- 
fore, be treated as an affirming one. We 


are aware of the decision in Bhagwan Singh’ 


Allahabad Bank, Ltd., (2) which so 
. far supports the contention urged on 
behalf of the applicant, but the present 
case is, in our opinion, in thiseconnection 


(1) 21 Ind. Cas. 617; 35 A. 445; ILA. L. J. 654. 


(2) 64 Ind. Cas. 3; 43 A. 220; 2 U. PLL. R. (A) 363; 


(239 A. LJ. 3. 
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much more parallel to the decision of 
the same High Court in Kamal Nath v. 
Bithal Das (3). The modifications made 
in the decree in this Oourt were trifling 
ones in favour of then appellant and 
now applicant. In any event, however, 
we are inclined to the view taken by 
the Calcutta High Court in this cênnec- 
tion: . cf. Chaitanya Charan v. Mohammad 
Yusuf (4) and Raja Sree Nath Roy Bahadur 
v. Secretary of State for India (5). What 
the applicant desired to do is to appeal 
to their Lordships against the decision 
of this Court so far as it affirmed the 
decision of the first Court. This is, in 
substance, the real motive of the present 
application and, from this point.of view, 
therefore, the decree of the Oourt must 
be held to be an affirming one. 

No argument has been offered before us 
to the effect that thecaseis one which 
should be certified as afitone for appeal 
to His Majesty in Council under s. 109 
(e) of the Civil Procedure Code. I do 
not think it necessary to discuss in detail 
the argument offered as to there being 
any substantial question of law involved 
in the present case. It was suggested 
in this connection that Findlay, J. O., 
was incorrect in holding that a statutory 
liability rested upon the applicant as 
Lambardar to keep and render accounts, 
and the like, but we cannot see that 
any question of law arises in this connec- 
tion in the present case; only pure ques- 
tions of facts were, in reality, involved. 

As regards the arguments that the 
findings as regards the re-unien, thefamily 
settlement and the like involve questions of 
law, we have already pointed out that 
these questions were, in reality, immaterial 
in the present suit and, from this 
point of view, therefore, there cannot 
be any question of allowing the present 
application in any such connection. 

The grounds given in the application 
are verylargelya pure attempt to contest 
the various findings of fact arrived at 
by the Judge of this Court and ii is 
ratherunnecessary to consider these grounds, 
For the above reasone we are of opinion 
ihat the present application has no sound 
basis and must be dismissed. We order 


(3) 64 Ind. Cas. 916; 44 A. 200; 20 A*L. J. 9; A.I 
R. 1922 All. 89. * N ' 
(4) 66 Ind. °Cas. 407; 34 O» L. J. 299; A. LR. 1922 


Cal. 316. 
(5) € 0. W. N. 294, * 
sone PES 
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accordingly. The applicant must pay the 
nonmapplicant's costs. We fix Rs. 75 as 
Pleader's fees, 

G. E, D. Application dismissed. 


má agi 


6 

LAHORE HIGH COURT. 

First Crvin APPRAL No. 2704 or 1923, 
June 9, 1997. 

Present:—Mr. Justice Tek Ohand and 

. Mr. Justice Agha Haidar. 

NUR MUHAMMAD AND orners—~ 

PLAINTIFFS—AÀ PPELLANTS 
versus 

QAIM AND orEERS—DEFENDANTS— 

. RESPONDENTS. 

Waste lands--Ownership—Presumption—Value of 
entries in settlement papers—Burder of proof of 
adverse possession. 

Though there isa presumption of the correctness 
attaching to settlement entries, banjar lands, the 
title to which is proved to be with a particular 
person, cannot be considered to belong to another 
merely because the lands have been erroneously 


entered in the latter's name in the Settlement papers. 


[p. 858, col. 1.] 

Waste lands must be considered to be in the 
“possession of the real owners until overt acts of 
"adverse possession are proved, [ibid.] 


First appeal from a decree of theSenior 
Sub-Judge, Shahpur at Sargodha, dated 
the 14th August, 1923. 

Messrs, Nanak Chand and Devi Dial, 
for the Appellants. 

Dr. Nand Lal and Mr. Amolak Ram, 
for the Respondents, 


JUDGMENT. 

Tek Chand, J.—The plaintiff-appel- 
"lanta instituted the suit, out of which this 
appeal has arisen, for possession of763 kanals 
of land comprised in specific Killa numbers 
in squares Nos. 81 and 91, situate at 
Mauza Bhabra in the Bhalwal Tehsil of 
. the Shahpur District. The suit has been 

dismissed and the plaintiffs appeal. 
The plaintiffs’ case is that the land 
in suit was allotted to the defendants 
by the Revenue Officers atthe time of 
the “killaband: in 1922 in lieu of the 
land which was shown as Nos. 1601, 1608, 
: 1612 and 1613in Mr, Hailey's Settlement. 
They contend that these Khasra Nos. 
corresponded to Khasra Nos. 2632, 2639, 
4290/2641 and 4230/2641 respectively of Mr, 
"Wilson's Settlement of 18999, in which 
had been ineluded by mistake 763 kanals 
„of land out of Khdsra No. 2238/2 min 
which had been allotted to the Plaintiffs’ 

ry . 
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partition of the villaga 
shamilat effected in 1878.79. They contend 
that the land was banjar waste till the 
advent of the danal "n 191819 and it 
was not till 1922 that plaintiffs were 
forcibly dispossessed of it by the Revenue 
Authorities, when the *kilabandi system 
was not introduced. They, therefore, claim 
that the land in suit, which had been 
given to the defendants at the rectifica» 
tion in March 1922 in lieu $f the lend 
which originally belonged to the plaintifís, 
but which had been wrongly taken out 
of their possession is really she plaintifis' 
property and possession thereof should be 
restored to them. 

The defendants denied that any land 
of the plaintiffs had by mistake been 
entered as, the defendants’ property in 
1891-32 and contended that the land com- 
prised in Khasra Nos, 1601,1608, 1619 
and 1613 of Mr. Hailey's Settlement had 
been shown in the revenue papers as 
owned by the defendants since 1891-99 
and has been in their possession since 
as owners. They did not admit that 
this land was a partof No. 2238/2 which 
had fallen to the share of the plaintiffs 
in the partition of 1878-79, They also 
raised pleas of limitation and bar by 
adverse possession, 

The first point to be decided is, as to 
who were the real owners of the land 
shown as Khasra Nos. 1601, 1608, 1612 
and 1613aforesaid, After hearing at length 
Mr. Nanak Chand forthe appellants and 
Dr. Nand Lal for the respondents and 
going through the documentary evidence 
on the record and the statement® of the 
Patwart and Special Kanungo, I am of 
opinion, that it is satisfactorily proved 
that village shamilat land was partitioned 
in 1878-79, when 365 kanals and 16 
marlas of banjar qadim land to which 
No. 2238/2 min was assigned at that 
time was allotted tothe ancestors of the 
plaintifs, and similarly 305 kanals and 
2 marlas (also banjar qadim) described 
as No. 2238/2 min fell to the share of 
the defendants. The entriesin the Settle- 
ment of 1891-92, however, showed 
that the land allotted to the plaintiffs 


"was 289 kanals only, i.e, there was a 


reductfon of 76 kanals 16 marlas, On’ 
the *other hand the land which had 


fallen to the share of the defendants in 


1878.79 in the adjoining field No. 2839/3 


. min increased frém_ 308. kanals 2 marlas 


. kanals. 


"3 


tn 4098 kanala 4. e, an inorease of 104% 
The defendants have. given no 


. explanation whatever for this enormous in- 


oreasein their helüing or for the deficiency 


. in the plaintiffs fields. It is admitted 


that the increase was not the result of 


. any alienation by*way of purchase, exchange, 


gift, inheritance etc. -On the other hand, 


the Special Kanungo has placed materials 


. on the record which indicate that the 


increase in the. defendants’ land was due 


. to the inclusion in their holdings of an 


area partly belonging to the defendants 
and partly*to third parties to whom No. 


.9954 had been allotted in 1878-9 in both 


of which there was & corresponding de- 
crease, As most of the land was banjar 
and incapable of physical possession and 
of no immediate use to the plaintiff 
the mistake was not noticed till the land 


. became irrigated about the year 1918. It 


' jamabandi and the 


is, no doubt, true that the entries made 
in 1891-92 were repeated in the subsequent 
settlement of Mr. 
Hailey in 1906-07; and there is a pre- 
sumption of correctness attaching to these 


. entries, to rebut which the onus lies 


heavily on the plaintiffs, After fully 
considering the matter, howevér, I have 
reached the conclusion that the plaintiffs 
have succeeded in rebutting this pre- 
sumption with regard to the land in 
Khasra Nos. 1601 aud 1613. From Ex. 
P-16, which is a statement prepared by 
the special Kanungo and which contains 


. a detail of the entries relating to the 


land in suit from 1879 to 1918-19 it is 
clearly established that the land in these 


. two numbers was originally partsof 2238-2 


min which was, as already stated, allotted 
to the plaintiffs in the partition of 1878-79. 
This land continued to be banjar qadim 
til 1918-19 and it has not been shown 
how the defendants acquired it, Title 


. being originally with the plaintiffs and 


the land being banjar, they must notwith- 
standing the erroneous entries from 1891 
to 1918 be considered to be owners of 
it, unless overt acts of adverse possession 
extending for a period longer than 12 
years are established. No such acts on 
any date anterior to 1918-1919 lave been 
alleged much less proved with regard to 
these two fields. The suit was instituted on 
the 3rd of January 1923, and, therefofe, the 
defendants’ possession does not extend over 
a period beyond, 4 or,5 years. Dr. Nand 


‘ Lal contends that the suit is barred under 
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Art. 142 of the Limitation Act, but having 
regard tothe-nature of the land, it must be 
held that possession was with the real 
owners the plaintiffs till 1918-19. The 
guit of the plaintiffs is, therefore, clearly 
within time and no adverse possession 
extending over the statutory period has 
been established. I must therefbre, hold 
that the plaintiffs have- established a 
right to recover 28$ kanals in Khasra 
M 1601 and 38 kanals in Khaera No. 

The land comprised in the other two 
numbers 1608 and 1612 of the Settlement 
of 1906 has been: proved to correspond 
to Nos. 2639 and 2641 respectively of 
the ‘Settlement of 1891-92. The plaintifis 
have also succeeded in proving that this land 
was in actual possession of the plaintiffs till 
1918-19, they being shown in cultivating pos- 
session of it in the revenue papers andthe 
defendants being shown as the proprietors. 
Mr. Nanak Chandcontends that the plaintiffs 
never attorned to the defendants and 
never paid them any rent and their posses- 
sion was really as owners, On the other 
hand Dr. Nand Lal relies on the entries in 
Mr. Hailey's Settlement showing that in 
the year 1908 07 at least the plaintiffs 
paid rent by way of batai in the ratio 
of 2:5 to the defendants. It is, howeyer, 
not necessary to determine which of the 
two respective contentions is correct, as 
Iam not satisfied that the land com- 
prised in Nos. 2639 and 2641 of the 
Settlement of 1891-92 was really pari of 
the land that had been allotted to the 
plaintiffs in the partition of 1878.79 and. 
which was at the time deseribed as Khasra 
No. 2238/2 min. In the statement filed 
by the special Kanungo (Ex. P.-16) the 
previous Khasra numbers corresponding to 
Nos. 2639 and 2641 are shown as No. 
2241 min and No. 2244 and not 2238/2 
min, Sofar as these fields are concerned 
the plaintiffs have, in my opinion, failed 
toshow that they havea part of the land 
allotted to tilem in 1878-79. I must,,there- 
fore, hold that the plaintiffs’ claim fails 
in respect of them, 

The result is that* the plaintiffs succeed 
only with regard to 38 kanals of land of 
Khasra No. 1813 and 281 kanals of land 
Khasra No. 1601 of Mr, Hailey's Settlement 
or 664 kanalsinall. - 

In their amended plain? the plaintiffs 
claimed a decree for possession of specific 
killa numbers out of squares Nos. 81 and 91 

d 6 
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Bs demarcated in the hillabandi of 1921-93. 
‘As the plaintiffs have succeeded only with 
"regard toa part of theclaim and it is not 
' possible to say on the record which of the 
: killa numbers were allotted at the rectifi- 
"eation in lieu-of that part, a decree for pos- 
` session: of specific fields could be passed 
“in thfir favour. In these circumstances 

the relief to which the plaintiffs are entitled 
‘isa decree for joint possession with the 
` defendants for 663 kanals.outof . the land 
"comprised in squar€s Nos. 81 and 91. It 


will be for the Revenue Authorities to 
< decide on the spot. which particular killa ` 


` numbers are to be allotted to the plaintiffs 
for 66$ kanals of land that has been 

` deereed in their favour. For the foregoing 
reasons I would accept the appeal, set aside 

' the judgment and the decree of the lower 

' Court and pass z decree in favour of the 
plaintiffe-appellants- for joint possession 
- of 66$ kanals ofland of squares Nos. 81 
and 91. As neither party has succeeded 
in full, parties shall bear theirown costs 
throughout. 

~ Agha Haidar, J.—I agree. 

A, N. A. Appeal partly accepted, 


LAHORE HIGH COURT. 
Second O1vin APPRAL No. 2618 or 1927. 
April 10, 1928. 
Present:—Mr. Justice Jai Lal. 
AMIR-UD-DIN alias KAKA-—DEFENDANT 
7 APPELLANT : 
versus . 
Musammat KHAIRI—PELAINTIFF AND 
AZIZ AHMAD—DzrENDANT— Rzgs PONDENTS. 
. Civil Procedure|Code (Act V of 1908), s. 1? —Possession 


of property given to decree-holder— Suit by judgment- 
debtor for its return, competeney of. 

A judgment-debtor is not 
suit for recovery from the pro- 
though 
of the 


of the 

1 30th 

May, 1927, reversing that of the Subordi-~ 

nate Judge, Fourth Olass, J ullundur, dated 
7 


Jant. 


Dr. Muhammad "Alam, for Respondent 


No. I. | 
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in execution 


R59 
JUDGMENT.—The appellant obtained 


& decree for possession of immoveable pro- 
perty against the respondent. In execution 
of that decree possessiore was actually given 
to the decree-holder of three fields which 
had not been decreed in his favour. The 
present suit was instituted by the judgment- 
debtor for possession of those three fields, 
The District Judge has found that the 
land in suit was not covered by the decrea 
of which possession "was 
actually given to the decree- holder. He 
has, however, found that as a matter of 
fact possession was so given. The trial 
Oourt dismissed the suit. The District 
Judge, however, on appeal has decreed 
it merely onthe ground that the land in 
suit was not covered by the decree. 

This decree of the District Judge is 
attacked in this second appeal on the 


` ground that under s.47 of the Civil Pro- 


cedure Code the respondent was not en- 
titled to institute & suit for recovery of 


: the property from the decree-holder posses- 


sion whereof had admittedly been given 
to the latter in execution of the decree, 
I hold that s. 47 clearly bars the present 
suit, Sharfu v. Mir Khan (1) is an authority 
in support of that proposition. | 

The respondent then asked me to con- 
vert this suit into an application under 
8. 47, Civil Procedure Code. Having re- 
gard, however, tothe fact that the present 
suit was instituted in a different Oourt 
to that in which the execution proceedings 
took place, I have decided not to adopt 
this course. I leave it to the plaintiff, 
if so advised, to apply to the competent 
Court under s. 47, Oivil Procedure Code. 
It will then be for that Court to decide 
whether benefit should be given to the 
plaintiff of the provisions of s. 5 of the 
Indian Limitation Act owing to the pendency 
of the suit out of which this appeal has 
arisen. 

I accept this appeal, set aside the decree 
of the District Judge and dismiss the 
plaintiffs suit but leave the parties to 
bear their own costs. 


R L. Appeal allowed. 
(1) 1 Lah. L. J. 230. 
e. 
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OUDH CHIEF COURT. 
XxzcerroN Drorza Appgat No. 21 
edP 1928. 
July 25. 1928. 
Present :—Mr. Justice Misra , 
and Mr. Justice Nanavutty. . 
ABDUL RAUF-—ORBJjEOTOR—ÀPPELLANT 
versus 
. RAHIM BAKHSH AND OTBERS— 
JUDGMENT-DEBTORS AND OTAERS—DEOREE- 
HorpErs—RESPONDENTS. 
Civil Procedure Code (Act V'of 1908), s. 66—Sale 
proclamation—igorigage as well as decree not mention- 
ing certain lands—Power of Court to include such 


- lands in sale proclamation. 


Where a mortgage as well as the decree for sale 
passed thereon do not make any mention one way 
or the other of certain lands which are alleged not 
to have formed the subject of the mortgage, the sale 
proclamation should not make any mention’ of those 


lands. [p. 861, col. 1.] 
Appeal against an order of the Subordi- 


nate Judge, Mohanlalganj, Lucknow, 
4th February, 1928. ae 
. Messrs. Ghulam Hasan and Mohammad 
Ayub, for the Appellant. 
Mr. G. N. Mukerji, 
Nos. 1 to 3. 
: JUDGMENT.—This is an appeal aris- 
ing out of an objection filed by a judg- 
ment-debtor which has been decided 
against him by the lower Court. It arises 
in this way that Muhammad Husain and 


for Respondents 


` Fazal Ullah were two brothers who owned 


a lanna share in village Ghuskar, District 
. Lucknow. This l-anna Share was purchased 
by two persons named Nur Ahmed and 
Mansur Ahmad at two auctions sales, a 4- 
pies share in 1898 and the remaining 8- 
‘pies share in 1899. At the time of the 
‘second sale 73 bighas of land situate 
within the l-anna share were exempted 
from sale since it had been previously 
mortgaged to Raja Shaban Ali Khan of 
, Balempur who was in possession of those 
lands. It would thus be clear that Nur 
. Ahmad and Mansur Ahmad were owners of 
, the entire Mahal Muhammad Husain con- 
sisting ofl-anna share with the exception 
of thesaid 73 bighas of land. Then arose 
a.difficulty and it is this that instead of 
these 73 bighas of lands which were ex- 
empted from sale béing shown as part 
and parcel of the l-anna share they were 
entered in the revenue papers as an finder- 
proprietary holding of the original owhers 
of the l-anna share. 

On the 8th June, 1911, Nur Ahmad and 
Mansur Ahmad purchasers of l-anna share 
mortgaged the said share to one Kareem 
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Bakhsh who is now represented by 
his heirs Rahim Bakhsh, Rahman 


Bakhsh and Musammat Zainab, respondents 
Nos. 1 to 3. In this mortgage-deed besides 
Nur Ahmad and Mansur Ahmad, Abdur 
Rauf, who, itis now admitted, is the ree 

Presentative of the original owness of l- 
anna share, also joined in the deed and 
the property that was mortgaged was 

shown in the mortgage-deed as l-anna 
share Mussallam Mah&l Muhammad Husain 

which was to be treated as equivalent to 

16 annas mahal. Onthe 22nd September, 
1925, a decree was obtained by the above- 

mentioned heirs of the mortgagee for sale 

of the property mortgaged. The property 
mentioned in thedecree in respect of which 
the sale was ordered was specified to be 

16 annas Mahal Muhammad Husain situate 

in Mauza Ghuskar, District Lucknow. 

At the time of sale the proclamation 
which was prepared by the Court executing 
the deeree showed the proprietary rights 
of the 73 bighas of land asone of the pro- 
perties to be sold as included in the l- 
anna share mortgaged. This gave rise to 
objection on the part of Abdur Rauf who 
was one of the judgment-debtors in tbis 
decree. His objection was to the effect that 
the decree should operate only to l-anna 
share which had now been converted by 
partition into 16-annas of Mahal Muhammad 
Husain and should not cover the proprie- 
tary rights of the 73 bighas of land which 
according to his allegation were never 
included in the mortgage of the 8th June, 
1911. 

The learned Subordinate Judge has over- 
ruled this.objection having held that the 
l-anna share which was mortgaged by 
Nur Ahmad and Mansur Abmad along 
with Abdur Rauf included also the 73 
bighas of land since they formed ' part of 
the l-anna share of village Ghuskar origin- 
ally mortgaged. 

The judgment-debtor Abdur Rauf has 
now come to this Court in appealand the 
main contention put forward on his behalf 
is to the effect that the mortgage dated the 

8th June, .1911, and the decree dated the 

. 22nd September, 1925, do not ‘extend to the 
proprietary rights of the 73 bighas of land 
and should notbe the subject ofsale. 

We have heatd the parties at “length and 

. are of opimion that it would enot be safe 
for us to decide the question on the exe- 
cutién side one Way or the other and our 
reason for taking that decision is thatthe 


110 I. C. 1998 


mortgage-deed dated the 8th June, 1911, as 
wellasthedecreeforsalepassed thereon dated 
the 22nd September, 1925, did not make any 
mention one way or the other of the 73 
highas of land which ‘are alleged not to 
have formed the subject of mortgage. 
We find that the mortgage-deed relates 
only to*«l.anna share. We also find that 
the decree obtained on the basis of that 


mortgage extends to the same l-anna share ' 


only. We, therefore, think that it was not 


justified for the exe@ution Court to enter | 


jnthe same proclamation and description 
of property not justified either by the 
mortgage or by the decree obtained thereon. 
As stated above neither the mortgage nor 
the decree makes any mention of those 73 
bighas of land and we are, therefore, of 
opinion that the sale proclamation should 
not makeany mention of those lands. 

1t has been pointed out that the sale has 
already taken place andthe remedy which 
we propose will not meet the difficalty. 
We do not think so. lf the sale procla- 
mation be held to extend only to lanna 
share of village Ghuskar which is now to 


be treated as equivalent to 16 annas of -ha 


Mahal Muhammad Hussain that will be 
the property which the respondents-decree- 
holders will now be considered to have 
purchased, The question whether this 


l-&nna share purchased by them, which 


was originally covered by their mortgage- 
deed and by the decree passed thereon also 
covers the 73 bighas of land in dispute may 
safely be left for decision by means ofa 
regular suit which the parties, if so advised, 
may choose to bring. We leave this point 
undecided. We do. not declare that the 
l-anna share covered by the mortgage dated 
the 8th June 1911 and the decree dated the 
22nd September 1925 includes orexcludes the 
73 bighas ofland, That point will form the 
subject-matter of a future decision. We, 
therefore, modify the order of the learned 
Subordinate Judge in the light of the 
observations made above. Inthe circum- 
stances we direct that the parties shall bear 
their Own costs both in this Court as well 
as in the Court below. 

G. H. © (Order modified. 
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LAHORE HIGH COURT. 
SgooND CIVIL APPEAL No. 2309 ov 1926, 
Februgry 14, 1928. 

. Present :—Mr. Justice Addison. 
Raja BALDEV SINGH, uu»zx COURT 
or WARDS, rHgovcg DEPUTY 
COMMISSIONER, KANGRA—Praintir 

—APPELLANT . 
versus 
RASILLA AND ANOTRER— DEFENDANTS 


— Rs8PONDENTS. * 
Custom---Alienation and succession—Ala malik and 
adna malik—Goler jagir. in Kangra Distriet— 
Ala malik or Raja, status of—Adna mgjik's rights of 


:alienation—lVidow's right of alienatiun—Alo malik's 


powers to challenge elienation— Rights of succession, 
The Roja of Golerin the Dehra Tehsil of Kangra 


‘District is an ala malik in the sense of a real pro- 


prietor and not a mere alugdar. (p. 863, col.2.] 

In the Goler jagir the Raja or the ala malik is 
entitled to succeed a sonless adna malik dying 
without heirs, near or remote Widow and collaterals, 
however, succeed before him. But he has no right 
to challenge or control an alienation of a male 
adna malik who has no sons, heirs or collaterals, 
An alienation by a widow, however, stands on a 
different. footing and the ala malik is entitled to 
challenge an alienation made by the widow of an 
adna malik in order to protect his interest as the 
widow holds a limited estate and the fact that she 
s no heirs in the proper sense of the word does 
not extend in any way her powers over her limited 
estate, [p. 864, col, 2; p. 865, col. 1] 


Second appeal from a decree of the 
District Judge, Hoshiarpur, dated the Ist 
July 1926, reversing that of the Subordinate 
Judge, Fourth Olass, Kangra, at Dharam 
sala, dated the 10th August 1925. 


JUDGMENT.—These are four ĉon» 
nected appeals in which a question of 
custom is involved. The Raja of Goler in 
the Dehra Tahsil of Kangra Distriebis the 
plaintiff in the four suits He is the ala 
malik of the land, while the defendants 
are either the adna maliks or the widows 
of adna maliks. In Appeal No, 2309 of 
1926 the defendants are  Rasilla, son of 
Jahls, and Kalu. Theoriginal adna malile 
was Piru. He mortgaged the land to Jahla 
and Kalu in 1897, He then sold it to 
Kalu and Rasilla, Jabla's son in 1914, 
Piru died later, In January 1925, the Raja 
claiming as ala malik sued Rasilla and 
Kalu for possession of the land on the 
ground that Pira died without heirs and 
thatthe land for that reason reverted to 
him, 1. e.p that he was entitled to succeed 
and toeignore the alienation made by Piru, - 
lt was further alleged that adna malika 
had no powerto alienate in dérogation of 
the ala malik’s right. The trial Cour, 
decreed possession ef the land in favoug 
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ofthe Raja, holding (1) that the suit was 
within time, (2) thatthere wasno estoppel 
as mere receipt of the rent by the Raja 
from the defendamté was not enough for this 
purpose, (3) that theala malik had a locus 
standi to sue, (4) that the defendants had 
failed to prove that they were collaterals 
of Piru,and (5) that there was no necessity 
“for the sale which appeared tobe for a 
amoun 
ion ee appeal is No, 2310 of 1926. 
In it the defendants were Sohnu and two 
widows of deceased adna maliks who sold 
the land to tife other defendants in 1922. 
The Raja in this case sued for a declara- 
tion that the sale should not affect his 
rights to succeed to the land in suit on the 
death of defendants Nos.lto 3 who had 
no heirs. Itwas established that there 
were six previous unchallenged alienations 


* of bits of the holding in which the land 


in sui comprised. These took place 
in 1893. 1895, 1919 and 19520. I mention 


file to show that there have been many 


alienations by adna maliks which were . 


lenged by the ala malike. The 
e ihe lend involved in the firat 
appeal also shows the same. The trial 
Judge held (D that the Raja had a locus 


di to sue 2 = 
a to be in existence and, (3) that there 


ad been acquiescence on the part ofthe. 


lik, in that he had not challenged 
ds wade alienations of part of the 
holding. It was also held that full con- 
sideration had passed but that there was no 
ity for th he ; 
ae Pee aleanehcs the suit was dismissed. 
The third appealis No. 2311 of 1926, In 
this case Musammat Gulabi, the widow of an 
adna malik, was in possession. She gifted 
the land in 1922 to the other defendants 
‘the sons of her daughter and of 


who are t / ! 
and's sister, This was also a. 
n ee declaration: The land was 


ale purchased without objection on the 


Raja by the widow's husband 
part OF Mile before that he held the mort- 
ies rights from 1894. There are again 


i e8 Q : : 
i engen Ur the ala maliks, The trial 


eld (1), that : : 
Sk e ies as he did not object 
tothe purchase ofthe landby the ,hus- 
band of defendant No. 1, (2) that the gift 
was valid as 
services of the 
jegal necessity, 


domees and was thus for 
(8) that the sister's son and 


* 
. E 
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daughter's son were not 


(2)that no collaterals were. 


f previous alienations nct. 


the plaintiff was. 


$t ‘was made to obtain the- 
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villages, but that 
of the husbandin existence, and (4) that 
the Raja had still a right of suit though 
he had not 
He, however, dismissed this suit on his 
findings as to estoppel and the validity of 
the gift. , 


heirs in jagir ° 
there were collaterals ' 


impleadéd these collaterals, - 


The fourth appeal is No. 2312 of 1996, : 


In this case Musammat Lahasanun, widow 


of Suba, an adna malik, gifted the land to ` 


her daughter's son. Buba 
purchased the land from other adna matike 
in 1892, afact which should again be 
noted, This also was asuitfora declara- 
tion. The trial Judge held (1) that the 
daughter's son was not the legal heir, (2) 
that there were no collaterals of Suba, and 


had himself . 


2 


(3) that the plaintiff had a locus standi to : 


sue, but 
fourth findingthat theland was gifted so 


he dismissed the suit on the ^ 


that the donee should provide for the : 
widow and that this was a necessary pura ` 


pose. : 
On appeal the District Judge held tha 


adna maliks could alienate without control : 


ofthe ala malik asthe Raja was a mere 


talugder.and not the real ownerof the soil. 


Towards the end of his judgment he fortifi- 


er En 


ed himself in his conclusion in the case of ` 


that daughter and daughter's 


the third and fourth appeals by stating ' 
son were `` 


certainly within the -line of heirs, this ^ 


being the general rule under custom. 
This, however, is nota finding of the Dis. 


J -trict Judge who in factdid not discuss. 
e sale. On the finding .this question and neglected to-see that the 


trial Judge had quoted. the riwaj-i-am of 


the district which is tothe effect that in jagir’ 


- 


villages daughters and daughter's sons are ~ 


not heirs. 


On his finding that adna maliks ' 


could alienate without the control ofthe ^ 


ala maliks he dismissed the appeals from: 


E 


the declaratory suits.which had been dis. ' 
missed and accepted the appeal in the. 


suit for possession which had been decreed 
in favour of the Raja. 
certificates for second appealon thé quesa 
tion whetheran adna malik or a gsonlesg 


He granted ` 


adna malik bada right of alienation in the `: 


presence of tho ala mtlik. On the certifi» 
cates granted these four second appeals have 
been admitted. : 


In Sardar Sarup Singh v. Sundar (1) 
two classes of ala maliks' were defined. In 
some parts they are the real proprietorg 

(1 9 P. R, 1898 l 


16 1, 0. 182: 


and the adna malik is little more than a- 
tenant with a right of occupancy. In 
other parts, the adnamaliks are the real 
proprietors and the ala malikis merely a 
talugdar receiving a certain percentage on 
the revenue. In the case then before the 
Chief Court it was held that the ala malik . 
was a nere taluqdar and that the estate did 
not revert to the ala malik on the death of 
an ádna malik without issue but to the 
collaterals of the deceased and where there | 
were no collaterals to*the pattidars of his 
paite ; , 

-The same distinction was noted in Hira - 
v. Chahnnu (2) in which it was held that - 
where the ala maliks were the original - 
proprietorsof the soil and called in out- 
siders and settled them on the land they 
were entitled to succeed on the death of- 
an adna malik without issue, the collaterals 
ofthe adna malik having no right of : 
succession when the land was not held by . 
the common ancestor of the deceased. It 
must be noted, however,that in that case 
the wajib-ul-arz was against the collaterals 
Bọ that the case was decided on its own; 
special facts, Khurshaid Alam v. Chaudhri - 
Phangu (3) was case where the ala malik . 
was held tobe merely a talugdar and it; 
was held that he did not succeed tothe 
adna-maliliat when the line of the adad 


malik became extinctin the absence ofa . 
provision to that effect in the wajib-ul-are + 


or other evidence in proof of such a` 
custom, Dal Singh v. Phuman (4)-and Labh -. 
Singh v. Ahmad Shah (5) are cases of a > 
similar nature. In Gurditta v. Jai Singh- 
(6) where the jagirdar of Dada Siba in the 
Kangra District was the plaintiff, it waa-: 
held that the defendant had failed to` 
establish a custom whereby a sister's son : 
inherited in preference to the ala malik, -. 
This was in accordance with the general-- 
rule ofcustom that a sister or her son does: : 
not come within the category ofheirs and-- 
this authority doesnot help in the decision - 
of the present appeals, : 
‘The trial Judge. and-%he District 
Judge have discussed at length certain 
remarks of various Settlement Officers 
when dealing with *the settlement of 


2) 16 Ind. Cas. 116; 129 P, L. R. 1912; 99 P, W. R. 


( 
c 79 Ind. O 5 
nd. Oag 91; 5 Lah. 382; A. T, R, 1995 Lah, 34: ^ 
1 eu Cas. 330^ 6 x ri 
0 80 Ind. O&s. 964, A. I. R. 1923 Lah. 698, 
a 97 Ind, Cas. 369; A, T, °R, 1927 Lah. 11. 
js] 72 P, R. 1907; 3h P, L, R: 4908; 150 P, WeR, 
Mh " e : A 
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ordinary jagirs of the Kangra District, 
Most of these remarks seem to me 
to be beside the point as they with 
one exception do nof coneern the jagir in 
question which was not settled till 
189192. They are also mere expressions 
of opinion. i 

The first wajib-ul are dealing with this 


jagir was drawn up in 1891-92, and the ` 


second wajib-ul-arz, which is, 
to the same effect asthe first, was prepared 
in 1911-12. Paragraph 12 of the 100 Jib-ul- 
arz is as follows; — 


practically ` 


"The Raja Sahib is the ald malik and ` 


the otherowners are the adna maliks of 


their holdings. The Raja Sahib realises ` 


talugdari dues on the whole of the land 
included in the ownership of the adna 
maliks at the rate of v5 


per cent. upon ' 


the land revenue (in addition to the . 


land revenue which he gets ag 


In this percentage all the Tights of 


the Raja Sahib whatsoever have been ` 
'ineluded, such as ban wariri, 


etc, and the Raja Sahib has 


: x receive 
full compensation with regard : 


Jagirdar), . 


gadiana, ` 


to these ' 


rights. The adna maliks have full power ' 


of sale and mortgage of their lands," 


Again, according to para. 16 of both ` 


the wajib-ul-araiz it is said that. should 
any owner of land i 
the adna maliks) die 
near or distant, 
succeed. 


It is clear from these provisions of the ` 
gen recognised . 


wajib-ul-arz that it has b 
for a long time that adna maliks have 
m power to sell or 
ands, while the ala malik has th i 

to succeed an adna malik ae TS 
out leaving an heir, either near or dis. 


“se 


(the reference is to ^ 
without heirs, either . 
then the ala malik will » 


mortgage their ` 


who dies witha ` 


tant. The ala malik is, therefore, entitled ' 


to a right of reversion in certain cireum- 
stances and is not a mere talugdar, This 
is in acoordanee with the 
Law of the Kangra District (riwaj-i-am) 
Oficer i 
1914-18. According to Question 54 a 
this riwaj-t-am, which i 


Customary i 


is applicable tg . 


the whole of the Kangra District, if a ' 


man dies without male lineal descendanty 
and leaving no widow, daughter or des 
aera through a daughter, then the 
ollowing persons are entitled to ; 

l. Donees by Will; saa 
* 2, Collaterals; EA 

3. Persons front whom the deceased 


` received the land in gift i 


. 
= | | 


B64 - 

4 Ala Maliks 

5. Dascendants of the founders of the Tika. 

This rule, howeyer, is, subject to the 
reply given in squestion 49, according 
to which daughters and their sons are 
given the right of succession in certain 
circumstances, buf the last sentence of 


this: answer is as followa:—‘“In jagir 


‘villages daughters are not allowed to 


succeed at all.” It was on account of 
this statement of custom in the riwaji- 
am which the District Judge neglected 
to notice, that the Subordinate Judge held 
that daughter®’ sons were not heirs. 

‘Tt follows from what has been said 
above that the Raja is cntitled to succeed 
a sonless adna malik dying without heirs, 
near or remote, but that widows and 
collaterals certainly succeed before him. 
Whether daughters or their sons succeed 
before him has not yet been decided 
by the District Judge,while the rights 
of the other persons mentioned in Ques- 
tion 54 of the riwaj i-am do not arise 
in these appeals. It does nof, however, 
follow (and this has been frequently held) 
that he has the right to challenge or 
control the alienations of a male adna 
malik who has no sons, heirs or colla- 
terals. This was pointed out, inter alia, 
at the end of the first paragraph on 

age 453* in Gobinda v. Nandu (T). 
t was, therefore, necessary for the plaint- 
if ala malit to establish that he had 
a right to control the alienatione of a 
heirless male adna malik who, according 
to the wajib ul arz, has full powers of 
sale and mortgage. In this connection 
the only evidence he produced was to 
Summon three judicial cases. Two were 
from his own jagir of Goler. Both were 
decided in 1919. The first was a case 
of mortgage and the Raja's rights were 
admitted by the mortgagee who stated 
that as the debt due was very small 
he had no wish to contest the suit, 
The other was also decided upon an ad- 
mission, These two cases, therefore, are 
of little value. The third case was from 
the Dada Siba jagir andit was decided 
in 1916. Therea widow gifted the land 
io & person who set up a elaifa that 
he was the son of the widow's husband. 
It, was held that he was mot the, son 


and that the ala malik had the right to. 


(7) 74 Ind, Cas. 644; 5 Lah, 450; A. I, R, 1922 Lah. 
R17. ° b 
" Toss of 5 Lah, [Hd] co. 
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contest the alienation in question. It 
mustbe noted that thealienor was the widow 
of an adna malik and not the adna malik 
proper. The case came to the Ohief Court 
where it was pointed out that the wajib-- 
-ul-arz allowed an alienation by sale or 
mortgage by an adna malik but, if he died 
lawaris, the esiate reverted to the ala*malik. 
The case of a widow was distinguished as 
she was only in possession of the estate for 
life. This instance, therefore, is not in ` 
favour of the view thàt the Raja has any 
control over an alienation by a male atna 
malik but does seem to be an authority 
for the view that he can challenge an alie- ` 
nation made by a widow,at least, in the 
absence of heirs. 

On the evidence [ haveno hesitation in 
holding that theala malik, the Raja of 
Goler, has not been able to prove that he 
has by custom the right of challenging an 
aliena.ion by a sonless maleadna malik, 
though he is entitled to'succeed to the land 
left by such a person in the absence of 
heirs, near or remote, and that a male ` 
adna malik has full power of alienation, 
which is not subject to the control of the 
ala malik, This disposes of Appeal No. 2309 
of 1926 which is dismissed with costs. 

As regards appeal No. 2310 of 1926, Sobnu, 
the near collateral of Musammat Nazko and 
Musammat Devko's husband jointly owned 
theland with the widows. This may, there- 
fore, be looked upon as a sale by a male 
adna malik. In these circumstances this 
case is not distinguishable from the first 
and I dismiss this appeal also with costs. 

There remain appeal Nos. 2311 and 2312 ` 
in which widows made gifts to their 
daughters’ sons and in one of the cases 
also toa husband's sister's son along with a 
daughter's sen. It has now to be decided 
whether the Raja has power to challenge 
these alienation. An authority very much 
in point as regards this question is Gobinda 
v. Nand (7) where it was held that a 
daughter's son was competent to ehallenge 
an alienation*made by a female, holding 
the estate of his maternal grandfather, 
ln that case ro custom was proved en- 
abling the plaintifs to"challenge alienations 
by their maternal grandfather's mother and 
their mother's sister there being no instance 
either way, and they were allowed td fall 
back upon their pereonsi lay, i. e., upon 


* Hindu Law. Thiswassobeld on theground 


thatthe estate ofa widow under Customary 
Law wag subject to the same restrictions 


.. 101 0.1928 


as that ofa widow under Hindu Law. The 
decision of the Privy Council in Collector of 
Masulipatam v. Cavaly Vencata Narrainapah 
(8 was relied upón, especially by follow 
ing remarks :—''The restrictions on a Hindu 
widow's power of alienation are inseparable 
fromther estate, and that their existence does 
notdepend on that of heirs capableof taking 
on her death. It follows thatif, for want of 
' heirs, the right to the property, so far as it 
.has not been lawfully disposed of by her, 
passes to the Orown, the Orown must 
have the same power which an heir would 
have of protecting its interests by impeach- 
ing any unauthorised alienation by the 
widow.” It is also noted in Rattigan’s 
Customary Law, tenth Edition, Remark 6, 
at page 167, that the next reversioner, how- 
ever remote, is generally entitled to object 
to alienation by a female and numerous 
rulings are given of this power. Ona 
proper construction of the wajib-ul-arz and 
the riwaj-i-am the plaintiff would be the 
person entitled to succeed in these appeals 
provided, there are no heirs near or remote, 
.inexistence, Following the above authori- 
ties I hold that, though the present case 
is governed by Customary Law, the ala 
"alikit he has the right of reversion 
in the absence of heirs, is certainly 
entitled to challenge an alienation made 
,by the widow of an adna malik in 
order to protect his interest, as the 
, widow only holds a limited estate, while 
‘the fact that she has no heirs in the 
proper sense of that word, does not extend 
in any way. her powers over her limited 
, estate. It still remains to be decided if he 
has this right of challenge in the presence 
ofheirs. It follows that the general finding 
_ of the learned District Judge that the plaint- 
' iff cannot challenge in any circumstances 
. Blienations of the widows of adna maliks is 
wrong and Appeals Nos, 2311 and 2312 must 

' be partly accepted, ^ ` : 
In the case of Appeal No. 2311 there is 

. &, finding by the trial Judge that two 
' branches of collateral are in existence, while 
there is another question not yet decided 
' by the District Judge, namely, whether 


the daughter's son isan heir, one of the: 
donees: being a daughter's son. These - 


questiong have not been gone into by the 


. District Judge in appeal. * Appeal No. 2311 : 
. must, theibfore, pe accepted and the case . 


. remanded to, the District Judge under 
.(8) 8 M, I. A, 520; 2 W, R, P, O, 61; } Suth, P,O, J, 
& 266; 1 Sar. P, O. J, 820; 19 B. R, 631, . 
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: who appeared on behalf of the 
‘lant before me conceded that the Raja 
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O. XLI, r. 23, Code of Civil Procedure to 
decide whether there are two branches 
of collaterals $n existence and whether the 
daughter's son, who is*one of the donees, 
is an heir and, if so, whether the Raja has 
the right to challenge the alienation in 
question as there are heirs in existence 
who would be entitled to succeed antl who 
have not objected or beenimpleaded. Of 
course, if this point is decided in favour 
of the Raja the other points which 'arise 
in the appeal and which have been mention- 
ed by me at the commencement of this 
judgment must also be decided by the 
District Judge. Court-fee in this Court 
will be refunded and other costs will abide 
the event. 

Appeal No. 2312 is also accepted on the 
same grounds and the case remanded under 
O. XLI,r.23, Code of Civil Procedure, to 
the District Judge to deal with the othef 
points necessary to be decided. In this 
case the trial Judge held that there was 


‘no collateral in existence, but that finding 


can be challenged before the District 
Judge. If collaterals are found to be in 
existence, or if it is held that the daughter's 


‘gon, who is the donee, is the heir, it will 


also have to be decided in thiscase whether 
the ala malik can sue in their presence, 


Seeing that they are heirs entitled to suc- 


ceed to the land and his right of succession 
or escheat has not epened out. If, however, 


‘it is held that there are no collaterals in 


existence and that the daughter’s son is 
not an heir, the plaintiff Raja has certainly 
a right of suit in this and the preceding 
appeal on the strength of Cgllector of 


- Masulipatam v.Cavaly Vencata Narrainapah 


(8) and Gobinda v. Nandu (T). I have al- 
ready mentioned at the commencement of 
this judgment the other points which arise 
if it is decided that the plaintiff can chal- 
lengs the alienation. Oourt-fee on appeal 
will be refunded. Other costs will abide 


` the event. 


I desire to note that the learned Counsel 
&ppel« 


would have no power of challenging an 
aliengtion made by an adna malik with male 
lineal descendants &nd that he only con- 
tended that he had this power in the case 
ofea sonlegs adna malik or in the case of the 
widow of an adna malik. 


R, L, ° Case remanded, 
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LAHORE HIGH COURT. 
First CIVIL Arpsas. No. 2681 oF 1925. 
April 17, 1928. . 
Present:—Mr. Justice Zafar Ali and 
Mr Justice Dalip Singh. 
OHHANKANDA, RAM AND OTHBERS— 
PLAINTIFE3—À PPELLANTS 
E g versus 
HAKAM KHAN AND OTBESS— DEFENDANTS 
- a RESPONDENTS. 

Detlaratory suit—Cause of action—Denial of title 
-—Subsequent acts of Revenue Officer based on such 
denial, whether give fresh cause of action. — 

The defendants denied the plaintifis’ title in 1907 
and succeeded in inducing the Revenue Officer to 
sanction a mode of partition in their favour. The 

artition proceedings were then held up by 
itigation on various other disputed points and the 
Revenue Officer proceeded finally to carry out what 
he had decided to do. The plaintifis made fresh 
applications to the Revenue Officer in 1907 and 
1916, which were rejected. The plaintiffs finally 
&pplied on the 11th April, 1924, to the Revenue Officer 
- to take action under ss. 116 and 117 of the Punjab 
Land Revenue Act, but this application was also 
rejected. On the 17th April, 1924, the plaintifis sued 
for a declaration of their title: T 

Held, that the cause of action of the plaintiffs 
could only be referred back to the first denial by 
the defendants of the plaintiffs’ title in 1907 and 
that the suit was consequently barred. [p. 868, col. 


Jehutom Hussain v. Saifullah Khan (1), Mahabir 
Pattak v. Jageshar Pattak (9), Ahmad v. Karmdad 
(10), Thirumala Rao v. Kadekar Durgi Shettethi 
uy and Sohawa Singh v, Asa Singh (12), followed. 

lahi Bakhsh v, Harnam Singh (2) and other cases, 
distinguished, 


First appëal from a decree of the Senior 
Bubordinate Judge, Mianwali, dated the 
i8th August, 1925, 

Dr. G.C. Narang, Messrs, Nanak Chand 

. 8nd C. LeGulati, for the Appellants. 

Pandit Sheo Narain, R. B., and Mr. S. R. 

Laul, for the Respondents. 


JUDGMENT.—The facts of this appeal 
&re as followsi-— 

By a clause in the wajib-ul-arz of village 
Harnolijprepared intheFirst Regular Settle- 
ment of 1878 any of the proprietors could 
gink a wellin the shümilat under certain 
conditions specified in the wajib-ul-aré 

“and if any proprietor did so he was 
entitled to 200 kanale of land out of the 
shamilat as sole proprietor thereof, Opiragh, 
an ancestor of the present; defendants, 
Vegan to sink a well in the shamilat which 
was completed after the Settlement of 1878, 
On the 17th of May, 1891, however, 200 
kanals of land Wwefe mutated in favour o 
Jinda son of Chiragh preshmably following 
the terms ofthefwajib-uiare, Some time 


. 
. . 
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thereafter in 1907 there was a general - 
partition of the shamilat proposed and the 
defendants contended that they were 
entitled to the shamilat proportionate to the 
extra 200 kanals that they had got in sole 
proprietorship [by the mutation of the 17th 
of May, 1891. On the -5th of April, 1907, 


the Revenue Assistant sanctioned the 
mode of partition and according to 
para. 29 of this mode the Revenue, 


Assistant directed that, Chiraghwala well 
should receive shamilat proportionate to 
the 200 kanals attached to it. Considér- 
able litigation ensued on this point because 
other claims to shamilat proportionate to 
200 kanals of land were involved. The 
partition proceedings were, therefore, held 
up for a considerable period of time. It 
appears thatin 1916 there was an applica- 
tion put in to review the mode of partition 
because certain shamilat property which 
had by consent of all proprietors been kept 
out of the partition was now by a consider- 
able majority of the proprietors desired 
to be included in the partition. The pre- 
sent plaintiffs in that review again objecte 
ed that Chiraghwala well was not entitled to 
a right to shamilat on the 200 kanals attached 
to it, but this objection was again rejected, 
Finally, on the 11th of April, 1924, an appli- 
eation was put in by the present plaintiffs 
urging thatthey had come to know that 
shamilat proportionate to 200 kanals was to 
be given to the proprietors of Ohiraghwala 
well and that land bad already been 
marked out for allotment to the defendants’ 
and the plaintiffs repeated their conten- 
tion that Ohiraghwala well was not entitled 
tothis land and that the question was one 
of title and asked the Revenue Officer to 
take action under es. 116 end 117 of the 
Land Revenue Act. On the 12th of April, 
1924, the Revenue Assistant again rejected 
the petition stating that the mode of partie 
tion had been settled on the th of April, 
1907, and that the petitioners could not raise 
this objection after such & long period 
when the partition proceedings were almost 
about to close. 

On thel7th of April, 1924, the plaintiffg 
instituted the present suit for'a declaras 
*tion that the defendants, descendants of 
Jinda son of Ohiragh: were not entitled 
to a proportionate share of the shamilat 
on the 200 kanals mutated inetheir favour 
"on the 17th of May,” 1891, which now 
measured 203 kanale 17 marlas. The 
defendants rained various objecticna. tq 
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the suit inter alia pleading thatit was 
barred by limitation and that no question 
of title was involved. Two preliminary 
iasuea were struck on this point and it 
"was held by the trial Oourt that the suit 
was cognizable by a Civil Oourt as a 
question of title wasinvolved. The trial 
Court Keld, however, that the plaintiffs’ 
suit-was barred by limitation. 

So faras the decision on the first issue 
is concerned, it has not been contended by 
either side before us that it is incorrect and 
the'sole point argued before us is the ques- 
tionof limitation. Now, Counsel for the 
plaintiffa-appellants contends that & fresh 
causeof action accrued to him on the12th of 
April, 192+,'when the Revenue Officerrejected 
his petition and refused to take action under 
ss. lló and 117 of the Land Revenue Act. 


GHHANKANDA RAM v. HARAM KHAN, 


867 


Muhammad Bakhsh v. Raman (4) and Smail 
v. Bahab (6)! are cases where the original 
cause of action was a wrong entry in the 
revenue papers and the *fgesh cause of ac- 
tion was a partition claimed by the other 
side on the basis of the wrong entry. Mu- 
hammad Hanif v. Ratam Chand (5) was a 
case where a portion of the shamilat had 
been partitioned on one basis and the 
remaining shamilat was then again sought 
to be partitioned on the same basis, and, it 
was held to constitute a fresh cause of ac- 
tion. In Allah Jilai v. Umrao Husain (7) 
there was, first, a wrong entryein the reve- 
nue papers and, secondly, an attempt to get 
rent assessed on the basis of the wrong 
entry, In Faujdar Singh v. Baldeo Singh 
(8) there was, first, & wrong entry in the 
revenue papers and,second, a denial of right 


In the plaint itself this is the sole cause of based on this wrong entry which tended 


&ction asserted by the plaintiffs. Before us 
ths Counsel for the plaintifis-appellants has 
further referred to & statement in the plaint 
that allotment had been made on this basis 
as alsofurnishing afresh cause of action. 
Various rulings have been cited on the 
point on behalf of the appellants, It 
has been contended that Ghulam Hussain v. 
Saifullah Khan (1), the ruling relied on by 
the trial Oourt,is a wrong decision in law 
and that the law has been correctly laid 
down in Ilahi Bakhsh v. Harnam Singh 
(2), which has been followed in Khem 
Singh v. Kesar Singh (8) by this Oourt, 
Bs also in Muhammad Bakhsh v. Rama 
gan (4), Muhammad Hanif v. Ratan 
Chand (5), Smail v, Bahab (6), Allah Jilai 
v. Umrao Husain (7) and Faujdar Singh 
v. Baldeo Singh (8). It was only faintly 
contended before us that Ghulam Hussain 
v. Saifullah Khan (1) was not on all fours 
with the facts of the present case, and after 
reading that ruling we are of opinion that 
that ruling is on all fours withthe present 
case and all the other rulings cited by 
Counsel for the appellants are distinguish- 
able. Khem Singh v. Kesar Singh (3), 


woe Ind, Oas. 346; 79 P. R, 1917; 140 P, W, R. 
17 


(2) A. W. N. (1898) 215, - 
(3) 7 Iud. Cas. 528; 88°P, W. R, 1910; 122 P. L, R. 


10. 
(4) 109 Ind. Cas. 169; 4 Lah. L. J. 484; 29 P. L. R. ° apply. 


56; A. I. R. 1927 Lah. 887. ° 
(5) 67 Ind. Gas. 090; 3 Lah. 43; A. I. R. 1922 Lah. 


pa. . 
as. 732; 8 Lah, 22; A, I.R. 1927 Lah, 
490. 


(o 100 Ind. 
119; 28 P. L. R. ; 
(7) 24 Ind. Cas, 535; 36 A. 492p 12 A, L, J. 810,. 
(8) 102 Ind, Cas, 172; A, I, R, 1927 All, Gg, 


to disturb plaintiff's possession. All these 
rulings are distinguishable because it is 
clear that in them there was a fresh cause 
of action which either disturbed plaintiff's 
possession or led to other injury not caps 
able of remedy without suit. 

On behalfof the defendants-respondents 
their Counsel has cited Mahabir Pattak v. 
Jageshar Pattak (9) wherein it is laid down 
that no fresh cause of action is given by 
rejection of an applieation to correct a 
wrong entry. In Ahmad v. Karmdad (10) 
it was held that an application to partition 
having been rejected a fresh application 
being refused was not a fresh cause of 
action. In Thirumala Rao v. Kadekar Durgi 
Shettetthi (11) it was laid down that the cause 
of action isa denial of the plaintiff's title 
and the action of the Revenue Officer based 
on that denialis not a fresh cause of ac- 
tion. In Sohawa Singh v. Asa Singh (12) 
the plaintiff was strictly confined to the 
terme of his plaint and was not allowed to 
presume a second denial when he had not 
asserted this second denial in his plaint, 
Counsel, of course, has also relied on Ghus 
lam Hussain v. Saifullah Khan (1). Tt seems 
to us that each case must be judged on its 
own particular facts because the law ia 
clear enough that there must be a fresh 
cause of action or the bar of limitation will 
*The difficulty is to determine what 
, 098122. Cas, 750; A. I, R. 1027 Oudh 21; 3 O. Wy 


nE P. WSR. 1908 


11) 22 Ind. Cas: 883; (1014) M. W.N. 197; 1L. W, 
12) 86 Ind, Cas. 11% A, I. R, 1925 Lah, 417; 71, 
NAT = 


s. Bi ut. e 
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constitutes a fresh cause of action, in any 
particular case, On the facts of the present 
case it is quite clear $o us that the denial by 
the defendants of the plaintiffs’ title took 
place for the first time in 1907 when they 
succeeded ininducing the Revenue Officer 
rightly or wrongly to sanction a mode of 
partition according to a certain right which 
they contended belonged to them. The 
meye fact that the partition proceedings 
were then held up by litigation on various 
other disputed points does not mean that 
when the Revgnue Officer proceeded finally 
to carry out what he had already decided 
to do the plaintiffs were given afresh cause 
of action. Nor ean the mere fact that the 
plaintiffs made a fresh application to the 
Revenue Officer which they must have known 
was certain to be rejected by him when 
similar applications had been rejected both 
in 1907 and 1916 constitute afresh cause of 
action. It has been urged that the refusal 
of the Revenue Officer to act under s. 117 
of the Land Revenue Act is what constitutes 
the fresh cause of action and, secondly, that 
the actual allotment of land also consti- 
tutes afresh cause ofaction, But the Reve- 
nue Officer is empowered to decide whether 
a question of title is involved in the applica- 
tion crnot. Itis true that he may err in 
that but thisis not to say that he has not 
inherent jurisdiction to decide the point 
fhough he may err and thereby commit 
material irregularity in the exercise of his 
jurisdiction. It, therefore, cannot be con- 
tended, in ouropinion, that the order of the 
Revenue Officer was anullity. But assuming 
thatit was the case of the plaintiffs would not 
be further advanced becausea nullity cannot 
be a fresh cause of action. Thereatter, the 
cause of action of the plaintifis could only 
be referred back to the first denial by the 
defendants of the plaintitis’ title and the 
consequent action of the Revenue Officer. 
Once the machinery of the Ocurt, namely, 
the Revenue Officer in this case, had been 
set in motion by the defendants’ denial it 
could not be held that each step of that 
machinery gave the plaintiffs a fresh 
eause of action. We, therefore, consider 
that Ghulam Hussain v. Saifullan Khan (1) 


governs the present case ana that that case S 


was rightly decided and the present? suit is 
barred by limitation. s s 

We, therefore, dismiss the appeal with, 
costs, : 
ANA Appeal dismissed, 


of "ES 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. ` 
Szoonp O1vin APPEAL No, 361-B or 1925. 
January “4, 1928. : , 
Present; —Mr, Ghulam Mohi-ud-Din, A.J. C. 
WAMAN—APPELLANT 
VETSUS t » 
Y ADO —RESPONDENT, | 

Civil Procedure Code (Act V of 1908), s. 100— 
Question of bad faith—Inference from facts proved— 
Interference in second appeal. 

If the facts established afford a sufficient and, 
reasonable ground for drawing the inference of, bad 
faith, the conclusion to which the proof tends must, 
in the absence of explanation or contradiction, be 
adopted and cannot be interfered with in second 
appeal. [p. 869, col. 1.] , 


Second appeal against a decree of the 
Second Additional District Judge, Amraoti, 
dated the 28th July, 1925, in Transfer Civil 
Suit No. 28 of 1925, 

Mr. W. R, Puranik, for the Appellant. 

Mr. D. T. Mangalmurti, for the Respond- 
ent. ` 


JUDGMENT.—The facts of this ease 
have been fully stated in the judgment 
of the lower Appellate Court and need 
be given here only in brief. The re- 
spondent, Yado, attached one-fifth share of 
field No. 93 of Malkhed also field No: 
51/3 of Khed in execution of his decree 
against Diwakar in Suit No. 32 of 1922, 
The present appellant, Waman, filed an 
objection against this attachment on the 
ground that he had previously to it 
purchased the fields for Rs. 2,300 and 
was in possession thereof at the time 
of their attachment. This objection was 
enquiredinto and was disallowed. There- 
fore Waman instituted a suit under r. 
63 of O. XXI, Oivil Procedure Code, to 
establish his right to the fields, His 
claim has been dismissed by the Oourts 
below and he now appeals to this Court. 

Grounds Nos. 1, 3 and 5 are urged 
against the lower Appellate Court's fing» 
ing that the sale was in fraud of the 
attaching creditor. The plea that fraud 
was ‘not specifically pleaded by  Yado 
was not takem in the lower Court and 
I cannot. allow it te be raised here for 
the first time. In the absence of a plea 
that Waman was the chela of Diwakar, 
evidence on the point was inadmissible, 
As required by r.2 of O. VITI read with 
r. 8 of G. VI, Civil Proced@re Code, the 
matter should have been specifically pleaded, 
But apart fromthe prodi of this matter 
it is clear that the sale pleaded by the 
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appellant was to his knowledge in fraud 
of Yádo. The lower Appellate Court has 
not relied on the status of Waman as 
the chela of Diwakar in coming to the 
- above conclusion and, therefore, I do not 
see any reason to send back the case 


to it for further consideration. The find- . 


ings &f the Courts below that the alleged 
Sale was fraudulent and not a genuine one 
are concurrent and Ido not find material 
on record to come to a different con- 
clusion. * 

As regards the lower Appellate Court's 
remark that the sale can be presumed 
to. be a fraudulent one under s. 53 
of the Transfer of Property Act, l agree 
with the view taken in Mardan Singh v. 
Karanju (1) that the facts established 
afford a sufficient and reasonable ground 
for drawing the inference of bad faith, 
the conclusion to which the proof tends, 
must, in the absence of explanation or 
contradiction, be.tadopted. It is this con- 
clusiox of bad faith which has been adopted 
` and as such it does not afford any ground 
for interference. 

Grounds Nes. 2 and 4 cannot be 
allowed to be urged as they relate to 
findings of fact which for the reasons 
given above cannot be disturbed. The 
same remark applied to ground No. 6. 

The last ground relates: to adverse 
inferences having been drawn from the 
absence of Waman, Diwakar Atmaram 
and Shankar from the witness-box. I 
find that the absence of these persons’ 
testimony has been used by the Lower 
Court along with other facts in coming 
to the conclusion it has arrived at and 
I de not see sufficient ground for in- 
terference on this account. The Oourt 
has considered the proved facts and circum- 
stances as 2 whole, and the conclusion 
at which it has arrived appears to me 
to be the correct one. 

The appeal thus fails and is dismissed 
with all costs on the appellant. 

G, E. D. Appeal dismissed. 


(1) 13 0. P. L. R. 180 at p. 187. 
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ALLAHABAD HIGH COURT. 
Firer ApPEAL rrom Oapza No. 167 
or 1927, 

May 29,1928." 

Present :—~Mr. Justice Sulaiman, Acting - 

Chief Justice, and Mr. Justice Banerji. - 

BADRI PANDEY=-Deranoaxnt— \ 
APPELLANT 
versus 
PARSOTAM SINGH—PLAINTIFF AND 
ALRAKH SINGH AND ANOTERR— V ENDRES 
— RESPONDENTS. , 

Agra Pre-emption Act (XI of 1922), s. 20—Sale 
io co-sharer and stranger—Co-sharer acquiring 
stranger's interest before date of swit —Suit for pre~- 
emption, maintainability of. 

A sale-deed was executed by defendant No.1 in 
favour of defendants Nos. 2and 3. Defendant No.3 
was a recorded co-sharer while defendant No. 2 was 
not. Defendant No.2? executed a deed of sale of his 
interest to defendant No. 3. Subsequently a suit 
for pre-emption was instituted against the defend- 


T 


ants : 

Held, that defendant No. 3 was entitled to resiste 
the claim for pre-emption even though he had joined 
with him a person who was not a co-sharer, inas- 
much as he had acquired the entire interest before 
the date of the suit. 

First appeal from an order of the Addi- 
tional Subordinate Judge, Azamgarh, dated 
the 30th of April,1927. 

Mr. P. L. Banerji, for the Appellant. 

Mr. L. M. Roy, forthe Respondents. 


JUDGMENT.—This is a defendant's 

appeal arising out of a suit for pre-emp- 
tion. A sale-deed was executed by defend- 
ant No. 1 in favour of defendants Nos. 2 
and 3. Defendant No. 3 was a reeorded 
co-sharer, Defendant No. 2is his brother, 
but not recorded as & co-sharer. Perhaps 
to avoid future complication defendant 
No, 2 executed & deed of sale of his inter- 
est infavour of defendant No. 3. This 
was prior to the institution of the present 
suit. 
The Courtof first instance dismissed the 
suit, holding that at the time the suit was 
brought the plaintiff had no preferential 
right as against defendant No. 3, who had 
by that time acquired the entire interest. 

The lower Appellate Court has reversed 
that decree, holding that defendant No, 
8, a co-sharer, having joined with him a 
person yho was not a co-sharer, has irrevo- 


* cably lost his right to resist the claim. 


We are unable to accept this view. 4 

Section 20; which re-affirms the previous 
rule, makes it quite clear that if on the 
date the suit was brought the property has 
been transferred*to a «person as against 
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whom the plaintiff has no preference, the 
claim cannot be decreed. 

The result, therefore, is that the decree of 
the lower Appellat “Court is set aside and 
that of the Courtof first instance restored 
with costs in all Courts, 

ALN. Ay " Deeree set aside. 


RANGOON HIGH COURT. 
Frest Osvin Abrzars Nos. 179 ro 190 or 1926. 
, June 22, 1927. 

_ Present:—Sir Guy Rutledge, KT., Chief 
Justice, and Mr. Justice Brown. 
SPEOIAL COLLEOTOR or RANGOON 
—APPELLANT 
versus 

KO ZI NA AND oTHERS—RESPONDENTS. 

. Court Fees Act (VIT of 1870), s. 8, Sch. I, Art. 1, 
Sch. II, Art. 17 (iv)—Land Acquisition Act (I of 
1894), ss. 18, 10—A ppeal by Collector from award of 
District Court—Court-fees. 

An appeal on behalf of the Crown against an 
award made by a District Oourt in a reference 
under the Land Acquisition Act is not taxable under 
the provisions of Art. 17.(iv) of the Second Schedule 
of the Oourt Fees Act. It is governed either by 
5.8 ofthe Act or Art. lof the First Schedule to the 
A or the Court-fee payable is ad valorem. [p. 871, 
eol. 2. 

Proceedings before the Court on a reference by 
the Collector under the provisions of s.19 of the 
Land Acquisition Act cannot be described as a suit 
to set aside an award within the meaning ofthe 
provisions of Art. 17 (iv) ofthe Second Schedule of 
the Oourt Fees Act. [ibid. 

Kasturi Chetty v. Deputy Collector, Bellary (1), 
referred to, 

Secretary of State for India v. Basawa Singh (2), 
not followed. 


Mr, Gaunt, Assistant Government Advo- 
cate, for the Appellant. é 

Mr. Christopher, for the Respondents. 

JUDGMENT.—These appeals have 
been filed by the Collector against an award 
by a District Court under the Land Acquisi- 
tion Act,and the question now for decision 
is what is the correct Court-fee to pay on 
this appeal. It is eontended on behalf of 
the Collector that the fee required is one of 
Rs.10 only, under the provisions of the 
Second Schedule to the Court Fees Act, 
item No. 17 (iv). It was held in the*case of 
Kasturi Chetty v. Deputy Collector, Bellary 
(5. that an appeal in such a case "by the 
claimant was taxable under s. 8 of the Act, 
and that Art. M (iv) of the Second 
Schedule was not,appligable. It ie, how- 


(1) 21 M. 269; Tilnde Dea ^w. 3.) 546, 


aver, contended that although a claimant 
in an appeal from an award by a Collector 
is bound to pay Oourt-fee ad valorem un- 
der the provisions of s. 8 of the Court Fees 
Act, that section does not apply to an ` 
appeal on behalf of theCrown. The section 
lays down that “the amount of fee payable 

2.5.57. 00 a memorandum of 
appeal against an order relating tp com» 
pensation under any Act for the time being 
in force for the acquisitéon of land for public 
purposes shall be computed according to the 
difference between the amount awarded 
and the amount claimed by the appellant.” 
When the person whose land is being 
acquired is the appellant there is no diffi- 
culty in applying the provisions of this 
section. But when the appeal isfiled by 
the Orown difficulties arise. The Csown is 
not a claimant and itisimpossible, thera- 
fore, to compute the Court-fee according to 
the difference between the amount award- 
ed and the amount claimed by the appellant 
without a straining of the meaning ofthe 
words. But according to the first part of 
the sections its provisions apply to all 
appeals in such cases whoever may have 
filed the appeal. That being the case it 
does not seem to us unreasonable to hold 
that in the case of an appeal by the Crown 
the words “the amount claimed by the ap- 
pellant" mean “the amount the appellant 
claims should have been awarded.” That 
is certainly not the natural meaning of 
the words, but if the section does apply 
to the case of an appeal by the Orown, then 
it appears to us the only possible inter- 
pretation of the closing words of the section 
in such a case. And the section quite 
clearly purports to apply to all appeals 
against an order relating to compensation 
whoever the appellant may be. 

In our opinion, however, it is not a matter 
of great moment whether in dealing with 
an appeal by the Crown we have to dis- 
regard the opening sentence of s.8 or to 
put a forced construction on the closing . 
words of the section. In our opinior, if 
s. 8 does not apply to the case then 
the matter comes wjthin the scope of 
Art. 1 of the First Schedule of the 
Court Fees Act. That Article isapplicable 
unless the case is otherwise provided for. 
If s. 8 does not apply then it is contended 
that this js a case of an appeal in a suit 
to set aside an award and the appeal is, 
therefore, taxable under the provisions of 
Art. 17 (iv) ef the Second Schedule. 
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This was the view taken by the Ohief Oourt 
of the Punjab in the case of Secretary o 
State for India v. Basawa Singh (2). But no 
reasons were given in that case for the 
decision on that "point. Article 17 (iv) 
prescribes the Gourt-fee as ten rupees on 
8 “plaint or memorandum of appeal in 
each of the following suits . . . , i 
(iv) to set aside an award," 


The Article is, therefore, properly appli- 
cable to the preseat case if the proceedings 
in the District Court can be regarded as 
a "suit to set asidean award." The Dis- 
trict Court proceedings certainly have re- 
ference to an award, but that is clearly not 
sufficient to bring them within the scope 
of the Article. Section 18 of the Land Ac- 
quisition Act lays down that “any person... 
who has not accepted the award (of the Ool- 
lector) may, by written application to the 
Collector, require that the matter be referred 
by the Collector for the determination of the 
Coun,” and thereupon the Collector is 
bound to make the required reference, 
The proceedings are thus instituted on 
reference by the Collector. They are not 
initiated by a plaint, and are not in the 
strict sense of the word a suit at all, Still 
less does it seem to us possible to hold 
the proceedings to be a suit to set aside 
an award, It ia true that the matter 
for the consideration of the Court in 
the proceedings is an award by the 
Collector and that if the Oourt inter- 
feres then the original award ceases to 
have any effect. But if thesetting aside 
ofthe award can be properly described as 
an object of the reference at all it is only 
a' very small part of what is desired in 
such a reference. No one in such proceed- 
ings asks to be put back into the same 
position as he would have been in had 
there been no award. Itis quite clear that 
the object of the proceedings is to have 
an award from the Oourt instead of an 
award from the Collector. When matters 
in dispute between parties are by agree- 
ment referred to arbitrators, and the 
arbitrators make an award, it is open 
to a party considering himself aggrieved 
to file a suit to set aside that award, 
and in:such a suit the Court has one 
point and one pint only before it for 
decision, whether the award should be 
ast aside It has no power to make a 


(2) 17 Ind. Ca4.1764; 57 P.R. 1913; 19 P. W, R. 1913; 
47 P. L, R. 1912 Sup, . 
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different award from the award of the 
arbitrators. Such a suit ig hardly cap- 
able of valuation and the suit would 
quite clearly come within the scope o 

Att. 17 (iv). In proceedings under the 
Land Acquisition Act the Court is not 
asked simply to avoid the award of the 
Ooelleator. The Court'is asked to take the 
place of the Colleator and itself to make 
an award and an appeal from a Court's 
order is clearly valuable at,the amount by 
which the appellant wishes the sum award- 
ed to be increased or reduced. We are, 
therefore, of opinion that proceedings before 
the Courton a reference b$ the Collector 
under the provisions of s. 19 of the Land 
Acquisition Act cannot be described as a 
suit to set aside an award within the mean- 
ing `of the provisions of Art. 17 (iv) of the 
Second Schedule of the Court Fees Act. 

It follows that if s.8 of the Court Fees 
Act is not applicable, the provisions of 
Art. 1 of the First Schedule must be 
applied, and the result will be the same in 
either case. 

We find that Court fees are payable in 
these appeals ad valorem on the difference 
between the sum awarded by the Court 
and the sum which the appellant now claims 
should have been awarded. 

A. N. A. Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deors No. 701 
oF 1925. 
January 25, 1928. 
Present:—Justice Sir Arthur Herbert 
Cuming, Kr., and Mr. Justice Mukerji. 
COURT or WARDS, DURGA PROSAD 
SEN GUPTA AND oTHERS— 
PLAINTIFFS—À PPELLANTS 
versus 
MADHAB KRISHNA NANDY AND OTHERS 
DEFENDANTS AND Pro forma DEFENDANTS 
— RESPONDENTS. 

Qo-sharers—Suit for rent by Manager of Court of 
Warts on behalf of several co-sharers—Death of one 
co-sharer—Appeal by Manager without bringing 
representatives on record, competency of. — $ 
e Where am appeal was preferred in a suit for rent 
by the Manager of a Court of Wards on behalf of 
certain co-sharer landlords one of whom had died 
before the institution of the appeal: 

Held, that the appeal wes incompetent. 

> 


. . 6 
EYE] ^ 

Appeal against a decree of the Subor- 
dinate Judge, First Court, Comilla, dated 
the 9th of January, 1925, reversing that of 
the Munsif. Second Court, Comilla, dated 
the 27th of February,” 927. , 

Babu Surendra Nath Guha and Moulvi 
Syed Nashim Ali, for the Appellant. i 

Babu Bepin Chandra Basu, for the Re- 
spondents. 

JUDGMENT.—This appeal arises out 
of a suit for rent, The plaintiffs are the 
appellants to this Court. It would appear 
that the suit was brought by & Manager 
‘under the Court of Wards on behalf of 
a number of perfons. It would further ap- 
pear that the suit was actually decided by. 


the Subordinate Judge in appeal on the. 


Sth January, 1925. On the llth January, 
1925, that is, before the appeal was 


filed in this Court which was done on. 


the 23rd March, 1925. one of these dis- 
attalified proprietors Durga Prosad Sen 
Gupta died. No attempt was made to 
bring his heirs onthe record before the 
appeal was filed; and theappeal was filed 
in his name by the Manager although at 
the time he was actually dead. An appli- 
eation was made on the 9th November, 
1925. for the substitution of his heirs. This 
application was rejected. The position, 
therefore, ia that one of the co-sharer land- 
lords is not an appellant in this appeal. 
The suit being asuitfor rent the appeal 
in its present form is incompetent. The 
appeal, therefore, stands dismissed with 
costs, ; ' 

ANA, Appeal dismissed. 
e akarana 


ALLAHABAD HIGH COURT. 
SzcoNp Orvin Arpxat No. 503 or 1926. 
June 22, 1928. 

Present :—Mr. Justice Bennet. 
Pandit BHAGWATI PRASAD AND OTHERS 
—PUAINTIFFS—ÁPPELLANTS 
versus 
Mes. E. PEGLAR AND ANOTHER— 

DEFENDANTS— RESPONDENTS. 

. Transfer of Property Act (1V of 1882), s. 111 (g) 
—Suit for ejectment on breach of condition involving 
forfeiture—Diseretion of Court—Collusive *pro- 
Ae ge Powe of Court to refuse relief of eject- 
The granting of the relief of ejectmen’ on breach 
of a condition involving forfeiture, is discretionary 
with the Court, and ewhpre the proceedings are 
collusive, the Court may refuse to grant ejectment on 
ihe ground of forfeiture, ; . 


BHAGWATI PRABAD v, D, PELAS, 


1101.0, 1958 


Seeond nopenl from a decree of tha 
Additional District Judge, Agra, dated the 
26th of January, 1926. 

Mr. N. P. Asthana, for the Appellants. - 

JUDGMENT.—Thisisa second appeal 
by the plaintiffs Bhagwati Prasad andothers 
against a decree of the lower Appellate 
Court awarding arrears of rent against 
defendant No. 2 and not against defendant 


- No. T and refusing possession by ejectment. 


The facts are that defendant No. 1 took 
two plots from the plaintiff on lease on a 
ground rent of Rs. 48 and Rs. 2 respectively. 
and built a house on those plots. In 1919, 
defendant No. 1 sold the house to defend- 
ant No. 2, and it has been found as a fact 
by the lower Appellate Court that there 
was. an agreement between the defendant 
and Bhagwati Prasad plaintiff lambardar 
that defendant No. 2 would alone he res- 
ponsible for the rent in future, and that 
defendant No. 1 would no longer be res- 
ponsible for the rent. It was argued that 
this finding was only in regard to the 
Rs. 48 rent, but clearly the finding isin 
regard to the whole ground rent, i. e. 
Rs. 50 for both plots. I am bound by 
that finding of fact. It is found that 
defendant No. 2 did not pay the rent and 
a decree for Rs. 181-8 arrears has been 
passed against bim. In second appeal it: 
was urged that both the defendants were 
responsible for the rent but as already 
pointed out the finding of the lower Appel- 
late Court is binding on that point. It was 
further urged that the decree should have 
been for ejectment. Now under s. 111 of 
the Transfer of Property Act a lease of 
immoveable property determines under 
sub-s, (g) by forfeiture where there is 
a breach of a condition for which it is 
provided that the lessor may re-enter. 
Such a provision exista in the two leases. 
But it is not stated in the section that the 
grant of the remedy of ejectment is not a 
matter for the discretion of the Court. It 
is open to the Ceurt to orderthe remedy 
of a decree for arrears which has been 
granted by the lower Appellate Court. The 
ressons why  ejeetment has not been 
decreed areas follows. Defendant No. 9 
did not pay the purchase price of Rs. 12,000 
to'defendant No. 1, and defendant No, 1 
obtained a decree agains defendant No. 2 
and is endeavourimg to gain satisfaction by 
the sale of the house in executifn. It is 
found as a fact by thelower Appellate Court 
that the-present proceedings åre collusive. 
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on the part of the lambardar, He is on- 
deavouring to obtain possession of this house 
worth Rs. 12,000 on a deeree for arrears 
amounting tolessthan Rs. 200. Those arrears 
are not due from defendant No. 1 but 
from defendant No. 2. It is found that the 
proceedings are collusive with defendant 
No. 2,as¢f the present appellants obtained 
possession of the house, defendant No 1 


would be prevented from selling the house' 


in execution sale. I see no reason to differ 
from the finding on *that point, and it 
appears to me that it would be extremely 
inequitable to grant a decree for possession 
by ejectment in the present case. 

' Accordingly theappeal is dismissed. As 
no one appears on the other side, no costs 
are granted, 


ANA Appeal dismissed. 


“RANGOON HIGH COURT. 
Frust Orvit ArPsaL No. 330 or 1927 AND 
Civit, MrsCELLANEOnS APPLIGATION 

: ' No..7 or 1928. 

t January 24, 1928. | 
Present:—Justice Sir Benjamin Herbert 
Eeald, Kr.,and Mr. Justice Maung Ba. 

AHMED RAHMAN AND OTHERS— 
APPELLANTS 
versus 
A. L, A. R. OHETTIAR FrRs—RESPONDENT. 

Court-feea—Appeal from order for final decree in 
mortgage suit—Court-fee payable—Civil Procedure 
Code (Act V of 1908), O. XXI, r.2, 0. XXIII, r.8 
—Application for final decree—Plea that time has 
been extended, whether adjustment—Agreement not 
recorded under O. XXI, v. 2, admissibility of. 

A party aggrieved byan order for a final decree 
for sale must appeal from the final decreb for sale 
and not from the order for making a final decree 
and should at ah stamp his appeal ad 
valorem, [p, 873, col. 2]: — 

An objection to the passing ofa final decree ina 
mortgage suit, that by agreement between the 
parties, the time for payment of the amount due 
- under the preliminary decres has been extended, 
cannot be considered, unless it has been re- 
corded as certified under the provisipns of O. XXI, 
r 2, Civfl Procedure Code. Such an agreement cannot 
‘pe regarded as an adjustment of the suit within 
the meaning of O. XXII, r. 3, of the Code. [p. 875, col, 
1] ° ; 

Mr. Krishnaswamy, for the Appellants. 

. JUDGMENT.—Regpondent sued ap- 

‘pellants to recover Rs. 16,141-2 due on a 
mortgage, and by «consent was given a pre- 
liminary mortéage-degree for thateamount 
with costs, subject to a condition that if 
‘appellants should pay the sum of Rs. 66,500 
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873 
with interest thereon at one pér cent, per 
mensem in two instalments, namely, ona 
of Rs. 20,000 with interest thereon to be 
paid on or before the 15t]f qf March, 1927, 
and oneof Ra, 46,500 with interest, thereon to 
be paid on or before the 31at of May, 1927, 
respondent would accept that sum in full 
satisfaction of all his claims against appel 
lants. 

On the 18th of July, 1927, respondent filed 
an application alleging that he had received 
from appellants only the sum of Rs. 28 400 
and he asked fora final mortgage-decree 
for sale of the mortgaged pr@perties to 
recover the balance of the mortgage-money, 

On the 7th October appellants filed an 
objection to that application in which they 
alleged that on the 18th of May respondent 
had agreed to extend the time for payment 
of the balance of the money, which wag 
payable under the agreement embodied in 
the consent decree, from the 21st of May 
1927, to the 31st J anuary, 1928, i 

Respondent denied the alleged agree- 
ment to extend the time and said that even 
if such an agreementhad been made the 
Court could not recognise it because ap- 
pellants were barred by limitation from 
applying to have it recorded ag certified. 

The Court accepted the view that it could 
not recegnise the adjustment because no 
application to have it recorded had been 
made within the time limited by law, and 
gave respondent a final decree for sale of 
the mortgaged properties to recover tha 
balance of the mortgage-money as stated by 
poi 

Ppellants claim to be entitled toa 
against the lower Court's order nie 
respondent a final decree for sale as if it 
were an order in execution, but it seems 
clear that it was not in fact an order in 
execution but was a jud gment in the mort- 
gage suit, and that if appellants desire to 
appeal they must appeal against the final 
deeree for sale of the mortgaged property 
and must stamp their appeal ad valorem 
This is the view teken in the Full Bench 
case of Bajrangi Lalv. Mahabir Kunwar 
(1) which was followed by the learned 
Chief Justice of Bombay in the case of 
JankibaieRamdayal v. Chimna Sadashiy 
(2) and we accept it. 


We, thtrefore, hold that before the a i 
can be‘heard ifmust be stamped ad valen 
*() 21 Ind. Oas. 


498; 35 A.*476. 
801 (F. B.). ° MI 
(2) 97 Ind. Cas. 579 ; 22 Bom. L, R 811, 
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and we give ths appellants 20 days with- 

in which tosupply the deficient stamps. 
[The appellants madé an application for 

review and their Lordships delivered the 

. following judgment ;—] 


_JUDGMENT.—Respondent holds a 


preliminary mortgage-decree against 
applicants, made in a suit for the 
recovery ‘of his mortgage-monsy by 
Bale of the mortgaged property. That 


decree was made by consent and at 
the timeewhen it was’ made it was 
agreed between the parties that on appli- 
cante paying to respondent a certain sum 
by the 31st of May, 1927, that is within 
the time allowed in the decree for pay- 
ment of the mortgage-money or of the 
amount payable under the agreement, re- 
8pondent would accept that sum in full 
satisfaction not only of the mortgage-debt 
but also ofall his claims against appli- 
cante. That agreement was by consent 
embodied in the decree. 

Applicants made certain payments but 
admittedly did not pay the full amount 
mentioned inthe agreement or the full 
amount of the mortgage-debt, 

On the 18th of July, 1927, respondent 
applied for a final decree for sale of the 
mortgaged properties, Applicants objected 
to the making of a final decree on the 
ground that before the expiry of the time 
fixed in the preliminary decree respondent 
had agreed to allow them an extension of 
time for payment of the full amount men- 
tioned in the agreement upto the 3lst of 
January, 1928, 

The lower Court said that the alleged 
agreement would amount to an adjust- 
ment of the preliminary decree and could 
not be recognised by the Court because 
applicants had not applied within the period 
of limitation to have it recorded as certifi- 
ed. The Court accordingly granted  re- 
spondent a final decree for sale of the mort- 
gaged properties. 

Applicants appealed to this Court and 
their appeal was described as an appeal 
under s.96 (1) read with ss. 47 and 2 (2) 
of the Code, that is as an appeal against 
an order made in execution proceedings. 
It was heard as such an appeal and we 
said that it was notan appeal against an 
order in execution but was an appeal 
against an ordér in the suit, and that since 
the order against whith applicants desired 
10 appeal was*an order for a final decree 
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for sale on which a final decree for sale 
had actually been made, appellants must 
appeal against the final decree and could 
not be allowed touppeal against the order 
88 an order. We accordingly allowed 
applicants 20 days within which to stamp 
their appeal as an appeal aginst the 
decree, 

Applicants now ask us to review our 
judgment on the ground that their appli» 
cation was in fact®an application made 
under the provisions of O. XXIII, r,,3 and 
that O. XLIII, r.1 (m) expressly allows an 
appeal from an order passed on such an 
application. 

The Order dealing with the adjustment 
of suits and the adjustment of decrees are 
O. XXIII, r. 3 and O. XXI, r. 2 respective- 
ly. Mortgage suits are anomalous because 
decreesare madeinthemat variousstagesand 
proceedings in the suit are not necessarily 
terminated by the making either of the 
preliminary decree or of the final decree 
for sale. Applications in:the suit can, 
therefore, be made aiter the passing of 
the preliminary decree or of the final decree 
for sale and are, of course, commonly so 
made. 

The question which now arises is whether 
applicants' application was in fact an 
application which could properly be made 
in the suit asan objection to the passing 
of afinal decreefor sale in accordance 
with the terms of the preliminary decree, 
or was in effect an application for the 
recognition of an adjustment of the prelimi- 
nary decree, 

The application alleged that on or about 
the 18th of May respondent agreed to accept, 
as payment under the agreement which 
was embodied in the decree, a payment of 
the money in fullifsuch payment should 
be made by the 31st of January, 1998, 
The date fixed for paymentin the decree 
was the 31st of May and the alleged agree- 
ment ifrecognised by the Court would 
have the effect of substituting the 31st of 
January, 1928, for the 31st of May, 1927, 
in the decree. There is no provision in 
O. XXXIV, r. 5 umder which the decree 
was made giving the Court power to extend 
the time for payment, and it follows 
that, so far as the Court was concerned, 
unless the ‘preliminagy decree had been 
adjusted as it could, of ecürse, have been 
under O. XXI, r. 2 respondent was entitled 
oh application made after the 31st of May, 
1227, to a final decree for sale, The posi- 
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tion would seem to be that because appli- 
cants had failed to have alleged adjust. 
ment of the preliminary decree recorded 
as certified within the period of limita- 
‘tion, the Court was debarred from recognis- 
ing it and was bound to regard the pre- 
liminary decree as in full force and to 
pass the final decree for salein accordance 
therewith on respondents’ application, 

The Oourt was, of course, entitled to 
consider applicant's objection tothe mak- 
ing ofa final decree, if it was an objec- 
tiort which could be entertained on the 
basis that the preliminary decree was 
still in force, but it seems to usthat the 
objection which applicants actually took 
was not an objection ofthat nature, but 
was an objection that by agreement be- 
tween the parties the terms of the pre- 
liminary decree had been altered, and that 
such an agreement could not beconsider- 
ed unless it had been recorded as certified 
under the provisiohs of O. XXI, r. 2, We 
do not*think that the alleged agreement 
could be regarded as an adjustment of the 
suit within the meaning of O. XXIII, r. 3. 
It was merely an agreement to extend the 
time given by the preliminary decree and, 
in our opinion, since the proper steps 
had not been taken to havethat adjust- 
ment of the decree recorded as certified 
by the Court, it could not be consideredas 
an objection to the passing of the final 
decree for sale. 

We, therefore see no reason to review 
our judgment and we reject the applica- 
tion for review. 

We may note that in view of our opinion 
that the applicants’ objection was not an 
objection which could properly be con- 
sidered by the Court asan objection to 
the passing of the final decree, applicants 
will probably be well-advised not to pro- 
secute their appeal further, 

The interim order for stay of sale made 
in these proceedings is hereby withdrawn. 
A.N. A. Application rejected, 
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OUDH CHIEF COURT. 
Ssoonp RENT ArbPEAL No. 40 or 1397. 
" Margh 15, 1928. . 

Present: —Mr. Jusfice Hasan and 
Mr. Justice Nanavutty. 
RAGHUBAR DAYAL —DEFENDANT- 
APPELLANT 


versus . 
Thakur SHEO BAKHSH SINGH— 
PLAINTIÉF— RESPONDENT, 

Landlord and tenant Unregistered" lease—LiabWity 
of tenant for use and occupation—Doctrine of parte 
performance. 

The defendant entered into possession of the 
plaintiffs land as a tenant und@r a contract of 
lease which, however, was unregistered and in- 
admissible in evidence. In a suit for rent it was 
contended that the lease being inadmissible in evi- 
dence, plaintiff was not entitled to recover: 

Held, (1) that the defendant was liable, independ- 
ently of the lease, to pay compensation to the 
plaintiff for use and occupation ; 

(2) that the parties having acted on the un- ú 
registered lease, the doctrine of part-performance 
applied and the defect of non-registration was cured. 

Mahomed Musa v. Aghore Kumar Ganguli (1), re- 
ferred to. 


Second appeal against a decree of 
the District Judge, Sitapur, dated the 20th 
September, 1927, reversing that of the Assis- 
tant Oollector, First Class, Sitapur, dated 
the 27th May, 1927. 


JUDGMEN T.—This is the defendant's 
appeal from the decree of the District 
Judge of Sitapur dated the 20th of Septem- 
ber, 1927, practically reversing the decree 
of an Assistant Collector of the First Class 
of the same place dated the 27th of May, 
1927. 

The plaintifi-respondent is the landlord 
of the lands in respect of which the rent 
in suit is claimed and it is also admitted 
that the defendant is the tenant of the 
same lands. The defendant entered into 
the possession of these lands under a 
contract oflease which, however, was not 
registered. T'he claim wasfor rent at the 
rate of Rs. 300 per annum. Ltwas admitted 
in defence that the rent atthe rate of 
Rs. 200 per year was originally agreed to 
but it was pleaded that subsequently when 
the defendant discovered thatthe rent of 
Rs. 300 a year was excessive he entered 
into tlfe possession of the lands on the 
footing of an agreement as to rent at the 
rate of Rs 200 per annum. 

The Court of first instance accepted this 
plea on merits and made a decree in 
favour.efthe plaintiff fora small amount 
of Rs. 17 caleulating tke rent at the rate 
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of Ra, 200 per yonr, 


On appeal by the 
plaintiff the lower 


Appellate Court has 
granted a decree to tha plaintiff in full 
at the rate of Rs. 300 per annum for rent. 
In appeal before us it is argued that 
the lease and the counterpart thereof not 
having been registered are inadmissible in 
evidence. The lower Appellate Court has 
accepted this argument but has decided 
the case in favour of the plaintiff on two 
distinct groufids: (1) Thatthe defendant 
is liable for use and occupation of the 
plaintiff's lands and that the reasonable 
rate of rentis Rs. 300 per annum and (2) that 
the parties having acted on the unregistered 
lease the defect is cured. 
' We are of opinion that both the grounds 
are sound inlaw. As to the first ground 
there is ample evidence on the record out- 
side the lease and the counterpart thereof, 
indeed it is admitted by: the defendant, as 
already said, that the rent at which the 
settlement asto the occupation of the plaint- 
ifs land was made was that the former 


‘should hold it at therate of Rs. 300 per 


annum. Independently of the lease, there- 
fore, the defendant is liable to pay com- 
pensation to the plaintiff for the use of his 


‘lands and the reasonable amount of com- 


pensation is the one found by the Court 


‘below on relevant evidence. The second 


ground on which the decision of the lower 
Appellate Court restsis also good, In sup- 
port of this view we may refer to the deci- 
sion of their Lordships of the Judicial 
Committee inthe case of Mahomed Musa 
v. Aghore Kumar Ganguli (1). 

The appeal, therefore, fails and is die- 
missed with costs. 

ANA 





ALLAHABAD HIGE COURT. 
SrconD OIVIL Apruar No. 284 oF 1996. 
May 23, 1928. 
Present :—Mr. Justice Dalal.” 
` PIARE LAL—DEFENDANT— 
APPELLANT À 
Versus 

KISHAN LAI—PrarmTIFE—BRESPONDENT. 
Civil Procedure Code (Act Y of 1908), s. 42, O. XXI, 
. 9—Inclusion in sale*of property net covered by 
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nalintatinabla--Objeetion, tn execution bu | wêpresentad 
m of judgment-debtor, whether falla within s. M. — . 
An objection taken by a person who has become 
the representative of the judgment-debtor in the 
course of the execution ofe decree to the effect that , 
the property attached in satisfaction thereof is his . 
own property, and notheld bv him as such repre- . 
sentative, is a matter cognizable only under s, 244 
(now s. 47) of the Code of Civil Procedure gnd not 
the subject-matter of a separate suit. [p. 878, col: 


"puta v. Shib Lal (1), Seth Chand Mal v. Durga Dei 
(2) and Prosunno Kumar Sanyal v. Kali Das Sanyal. 
(3). followed. Lm ote A $ 

Fraud which consists in publishing for sale pró- 
perty uot included in the decree falls witbin the 
purview of O. XXI, r. 90, Civil Procedure Code, and 
a separate suit is not maintainable to set aside a 
sale for such fraud. [p.878, cols, 1& 2.] 

Second appeal from a decree of the Dias 
trict Judge, Bnlandshahr, dated the 15th 
of January, 1926. 

Mr. Panna Lal. for the Avpellant., 

Mr. G. Agarwala, for the Respondent. 


JUDGMENT.—On 6th July, 1917, the 
appellant, Piare Lal, obtained a deeree for 
sale againat certain persons including one 
Ganga Sahai. Ganga Sahai was made a 
party as transferee of part of the mortgaged 
property. After his death Kishan’ Lal was 
a party to the proceedings. This decree 
was absolute. A certain property was put 
up to saleon 26th September, 1922, and 
purchased by Piare Lal decree-holder 
himself. The sale was confirmed, and 
Piare Lal was put in possession on 4th 
February, 1923. Subsequently Kishan Lal 
objected under s. 47 of the Code of Civil 
Procedurein the execution department on 
the ground that the property sold con- 
tained bis own proverty of which he was 
purchaser and which was not included in 
fhe absolute decree for sale passed on 6th 
July, 1917. This application was dismissed 
and an appeal from the order of dismissal 
was rejected by this Court. While the 
appeal from the decree in tbe execution 
department was pending here Kishan Lal 
filed the present suit on 12th December, 
1923. for a deglaration that the property 
specified at the foot of the plaint was “not 
included in the decree absolute for eale, that 
it was not liable to sale in execution of 
that decree, and for cancellation of that 
“sale and possession of the property. An 
ancillary relief for mesne profits was also 
desired. The appeal in thaexecufion depart- 
ment was dismissed by this Ceurton 16th 
“May, 1994. "Tbe Suberdinate Judge of 
Bulzodshahr dismissed thé present suit on 


-eeree Separate suite to set aside ` sale, whether 14th Jannary, 1925, as being barred by «the 
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provisions of s. 47 of the Code of Civit 
Procedure. As has already been noticed 
action under s. 47 had been taken prior 
. to the institution of the present suit, so no 
question arises of the plaint being turned 
into an application in the execution depart- 
ment gj objection tothe sale. The ques- 
tion at issue before the Subordinate Judge 
and before the lower Appellate Court was, as 
it is here, whether a separate suit would lie 
under the circumstaaces of the case. 

If the plaintis read the main basis of 
the claim will be found to be the allega- 
tion that property not including in the 
mortgage was sold at auction in execution 
of the decree. In the decree property 
entered in the mortgage-deed was ordered 
to be sold. This allegation is made in 
para. 7 of the plaint and again repeated in 
para, 11. In only one place in the plaint 
any mention is made of fraud, thatis in 
para; 9, where the, plaintiff stated: “The 
plaintif’s father" (meaning Ganga Sahai) 
“came to know of the fraudulent and dis- 
honest proceeding of defendant No. 1 at 
the time of sale." No specification of 
fraud is given, and the alleged proceeding 
of selling property not included in the 
sale is fraudulent and dishonest simply 
for the reason that property not in- 
cluded in the deeree was wrongly sold 
at auction by order of the Court. The 
remarks of the trial Court» on this 
portion of the plaint allegation are 
just. Hesaid, “No fraud on the part of 
the decree-holder was specifically alleg- 
ed and described in the plaint, and nothing 
of that sort against him was proved, and 
the plaintiff himself, though present, was 
not even produced to prove any fraud 
having been practised upon. him by the 
decree-holder in the execution proceed- 
‘ings.” The proceedings were public pro- 
ceedings within the notice of the plaintiff 
and his father, and there is no allegation 
anywhere that through some act of the 
decree-holder the plaintiff was kept ignorant 
‘of the proceedings or misled into believing 
that the proceedings were other than 
what they were. ,In. the mortgage-deed 
the property was described ‘in shares 
(sthams) and naturally this description had” 
.to be turned into‘a description of the 
actual land by mahal, patti and area, for 
: the purposes of sale. All thig was done 
to the knowledge*of the plaintiff Kishan’ 
„Lal's father and after him of Kishan Lal. 
` ^ Fhe learned Judge of the dower Appellate 
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Court decided in favour of fraud by the. 
same train of thought adopted by the 
plaintiff in his *plaint. First of all that 
Court proceeded to inquire whether the 
property ofthe present suit was included 
in the mortgage or not, and after arriving 
at a decision that the property was not 
80 mortgaged he presumed fraud om the 
part of Piare Lal defendant. Such a 
presumption in the absence of evidence, 
or even of allegation was wholly wrong. 
"Fraud" is defined in the Contract Act and 
the definition may be gengrally applied. 
It means and includes certain acts com- 
mitted by a party with intent to deceive 
another party such as the suggestion, as to 
a fact, of that which is not true by one who 
does not believe it to be true the active con- 
cealment of a fact by one having knowledge 
or belief of the fact; a promise made without, 
any intention of performing it; or any other 
act fitted to deceive. The act which would 
probably apply to the circumstances of 
the present case would be an active con- 
cealment of the fact by one having know- 
ledge or belief of the fact. In the plaint 
it isnot alleged that Piare Lal knew he 


“was putting up to sale property other than 


the one ordered to be sold, nor is conceal- 
ment of such knowledge from Kishan Lal or 
his father alleged. 

The question of fraud may be considered 
more particularly later. Taking the case 
as it stands, where no fraud is proved, 
there can be little doubt that a suit is bar- 
red by the provisions of O. XXI, r. 92 (3), 
of the Civil Procedure Code. At r. 85 
provisions for the sale of immoveable pro- 
perty commence. Atr. 89 commence pro- 
visions as to what is to happen after sale, 
Under r, 89 directions are given as to how 
& Sale is to be set aside on deposit of 
money. Rule 90 deals with application 


to setaside a saleon the ground of irre- 


gularity or fraud. Finally the conditions 
are given in r. 92 as to when a saleis to 
become absolute, or is to be finally set aside. 
In the present ease order was passed making 
the sale absolute on 13th December, 1922, 
This is the order referred to in cl. (3) of 
r. Uo. set aside which no suit is per- 
mitted. This direction is definite and 
mustebe obeyed. = ce 
We have seen that disobedience to this 
rule on the ground of fraud cannot be 
permitted as no fraud ‘is proved, Another 
argument was that the plaintiff was party 
to the execution procetdings ag a trans 
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feree, and not ad one owning any property, 
and the allegation being that property 
owned by the plaintiff himself, and not 
one of which he' was a prior or subse- 
quent mortgagee, was sold, the finality of 
the order will notbind him. This matter 
was set at zest by a Bench ruling of 
this Court in Dulla v. Shib Lal (1). The 
Bench held that an objection taken by 
a person whos has become the representa- 
tive of the judgment-debtorin the course 
ofthe execution of a decree to the effect 
that the propgrty attached in satisfaction 
thereof is his own property, and not held 
by him as such representative, is a matter 
cognizable only under s. 244 (now s. 47) 
of the Code of Civil Procedure, and not 
the subject-matter of a separate suit. 
This principle was recognised by this 
Court as far back as 1885 in Seth Chand 
Mal v. Durga Dei (2). ‘Their Lordships of 
the Privy Council desired to give the pro- 
visions of s. 244 of the previous Code o 
Civil Procedure the widest application 
in Prosunno Kumar Sanyal v. Kali Das 
Sanyal (8): “It isof the utmost importance 
that all objections to execution sales 
should be disposed of as cheaply and 
as speedily as possible. Their Lordships 
Bre glad to find that the Oourts in India 
have not placed any narrow construction 
on the language of s. 244.” In that case 
the sale was sought to beset aside on the 
ground offraud. According to their Lord- 
ships the caseof the plaintiff was that 
the judgment-creditor broke his alleged 
agreement with the plaintiff and that the 
other persons alleged to have been im- 
plicated being aware of the circumstances 
took some part in the transaction. Even 
so, it was held that the question which 
the plaint sought to raise in that suit 
could onlyhave been determined by the 
order of the Oourt which executed the 
decree, and that a separate suit for the 
purpose of setting aside an execution sale 
is expressly forbidden by s. 244 of the 
Civil Procedure Code, . 
The fraud alleged, if any, is one in 
publishing and conducting the sale. It 
is alleged that property not inelgded in 
the decree was published for sale. Such 
d cade is provided forin r. 90. Accord- 


(1) 36 Ind. Ous, 281; 14 A; L. J. 816; 39 A. 47. 
(2) 12 A. 313; A. W.N. (1890) 137; 6 Ind. Deo. (N. 8.) 
6. . e 
MO fo 0. 683; 19 T, 4. 106; 6 Sar, P. O, J, 209; 9 Ind, 
Deo, (x, s.) 898, 
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ing to thatrule, any person whose in- 
terests are affected by the sale of immove- 
able property in execution of a decree may 
apply to the Court executing the decree , 
to set asida the sale on the ground of 
material irregularity or fraud in publishing 
or conducting the sale. It was, therefore, 
open to the plaintiff to take proceedings 
even on the allegation of fraud in the exe- 
cution department, 

In the result I set as&de the decree of the 
lower Appellate Court and dismiss the 
plaintiff's suit with costs of all the Courts. 

A. N.A, Appeal allowed. 


MADRAS HIGH COURT. 
Sgcoup CivinL APPEAL No. 311 or 1920. 
September 26, 1927. 
Present:—Mr. Justice Srinivasa Ayyangar 
and Mr. Justice Curgenven., 

8. V. L. SEVUGAN OHETTIAR— 
PLAINTIFF—AÀPPELLANT 


versus 
Tun SEORETARY or STATE ror INDIA 
in COUNCIL REPRESENTED BY THE 
COLLECTOR or TANJORE at TANJORE 


—DEFENDANT— RESPONDENT. 

Madras Irrigation Cess Act (VII of 1865), s. 1, ` 
proviso—Inamdar's right to free  irrigation—No 
increase in grea of cultivation or alteration in size 
of tank or capacity of supply channel—Second crop 
on single crop lands and wet crop on dry lands, raising 
of, effect of—Liability to pay cess. 

The question of the liability of a zemindar or 
inamdar for the payment of cess to Government 
for water used for purposes of cultivation depends 
on the extent to which he is entitled to supply of 
water free of charge and the extent to which he is 
go entitled to such free supply is, in the absence of 
a clear and definite arrangement or engagement, 
determined at the accustomed supply of water at 
the time of the grant. (p. 879, col.1.] 

The right to free irrigation must be measured b 
the physical conditions such as the size of the channel, 
or the nature and extent of the sluices and weirs 
governing the amount of water which enters the 
channel, and not by the purposes for which the 
grantor or his tenants have been accustomed to uss 
water from the clfannel prior to the date of the grant, 
Lp. 881, col. 2.] : 

Where thére has been no alteration in the size or 
capacity of the supply chagnel or of the tank capa- 
city, and the original tank area as shown in the 

* inam register has nob been increased, the mere fact 
that the wet crop has been grown on dry lands and 
a second crop on wet lands in excess of the re« 
cognised double crop area is not suffidient to render 
an iad Liable to water cess, |p. 89, col. 2; p. 881, 

* ool. 2. . , 

Second appeal, against pa decreé of the 


District Court, West Tanjore, at Tanjore, in 
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A. S. No. 113 of 1924, preferred against that 
‘of the Courtofthe District Munsif, Pattukota, 
in O.S. No. 50 of 1923, 

Messrs. S. Varadachariar and S. Ranga- 
chariar, for the Appellant. 

Mr. P. Venkataramana Rao, Government 
Pleader, for the Respondents. 


JUDGMENT. 


Srinivasa Ayyangar, J.—Hav- 
ing been afforded ghe opportunity of 
perusing beforehand the judgment of my 
learned brotherin this second appeal, I 
have deemed it unnecessary to deal at any 
great length with the arguments in this 
case or the decisions that were cited. 

The question of the liability of a 
zemindar or inamdar or as for that matter 
anyother land-holder for the payment of 
cess for water used for purposes of cultiva- 
tion depends undoubtedly on the extent to 
which he isentitled to supply of water 
free of charge. The extent to which he is 
so entitled to such free supply is, in the 
absence ofa clear and definite arrange- 
ment or engagement, that is to say, in most 
cases, determined at the accustomed supply 
of water atthe time of the grant. In some 
‘eases and where there are noother means 
of determining such extent, the pieces of 
land which are entitled to supply of water 
for wet cultivation and the number of 
crops for which such plots are entitled to 
suchsupply willundoubtedly be the true 
measure, Butsucha measure can be re- 

arded as proper, generally speaking, only 
fa cases where the irrigation of the lands 
in question is directly from the source of 
irrigation belonging to the Government. 
But wherever having regard to the physical 
conditions or situation, the lands are ir- 
rigated from an immediate source of 
irrigation which can be regarded only as 
belonging to the land-holder, then the 
extent of the accustomed supply by Govern- 
ment can properly and reasonably be 
measured only bysuch intermediate means, 
If such intermediate means ŝhould be a 
channel taking its rise from a Government 
source of irrigation, then it may be meag- 
ured by the sizeof the sluice, ‘hours of 
passage of water or thesize of the channel, 
and in the caseof a tark by the size ofthe 
tank, In these latter {cases there being no 
question of weturrt to the Goyernment 
source, of the water passing to or through 
the land-holder's means of irrigation, the 
proper measure of the accustomed gupply 
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80 far as the Government is concerned is 
only the tank or the channel and in such 
cases the proper measure has no relation to 
or bearing upon the extent of the 


land cultivated or of the number of crops 
thereon. 


e 

Oa the finding, therefore, of the lower 
Appellate Court that there has been no 
alteration in the size or capacity of the 
supply channel or of the tank capecity, 
it follows that the lower Appellate Court 
was wrong in taking the extent of the wet 
crop cultivation in the village gs the true 
and proper measure. I, therefore, agree 
with my learned brother that the second 
appeal should be allowed and that the 
decree of the District Munsif should be 
restored with costs throughout. 


Curgenven, J.—The plaintiff, who 
describes himself as the managing trustee 
of the Iluppakudi Devastanam and as the 
.proprietor in that capacity of the shro- 
triem village of Alappirandan in Tanjore 
District, which isan inam village belong- 
ing to the said Devasthanam, sued the 
Secretary of State for India in Council 
for the refund of asum of Rs. 197-8.5 ag 
water cess illegally levied from him 
under the Irrigation Oess Act, VII of 1865, 
He pleaded that there was an engagement 
between the inamdar and the Government 
according to which he was entitled to claim 
exemption from this charge. 

The case for the Government, as sot 


"forth in the written statement, was that the 


plaintiff was entitled to free irrigation only 
in respect of a wet crop grown, on the 
mamul wet lands and of the double crop 
grown upon a certain limited area of those 
lands, and that the water cess was leviable 
because he had grown and irrigated a wet 
cropon a portion of the dry lands and had 
raised asecond crop on a portion of the 
wet land in excess of the recognised double 
crop area, As thus set forth, the case 
was that free irrigation was allowed only 
in respect of that portion of the inam 
which is classified as mamul wet. But the 
learned Government Pleader has argued 
the alternative case that water cess ig 
-chargeaBle because an area in excess of tha 
origina] wet area has been irrigated. The. 
charge was levied under s. 1 of Madrag 
Act VII of 1865 (as amended by Madraa 
‘Act V of 1900) and the pleimtiff claims that 
it was improperly made because it , in« 
fringed an engagement letween himself 


‘for by the ‘first 
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and the Government such as is allowed 
proviso to that section. 
The relevent pertion of that proviso re- 
‘cites that “where a zemindar or inamdar... 
..is by virtue of engagements with the 
Government entitled to irrigation free of 
separate charge, no cess under this Act 
shall be imposed for water supplied to 
the extentpf this right and no more.” 


‘The question thusis, what is the extent 


of the inamdar's right to irrigation free 
of separate charge? There is no sanad now 
fortheomin® to show upon what terms 
theinam was granted; nor indeed is it 
likely it would have referred in any de- 
finite terms to water rights. We have to 
rely upon an extractfrom theinam regis- 
ter; compiled in 1863,for any light upon 
this question, The entries in this register 
show that at that time there was a wet 
area of 321.94 acres, and that there was a 
tank area of 344,40 acres. These figures, 


‘it may be said, afford two rough criteria of 
-the extent to which the inamdar's right to 


‘might show whether or not the right had, 
been exceeded, and ifso, .by how much. 
"The question in 


take water was recognised or, in other 
words, of the actual amount of water 
which he was then receiving free of charge 
one being the quality required to supply 
tank water spread of the given area and the 
other being the quantity required to irri- 
gate wet crops up te the specified acreage. 
A comparison of each of the two areas with 
the corresponding present-day figures 


this case, as in many 
similar cases previously decided, is which 
of these two tests to apply? It is plain that 


they are only approximate, and may even 


be fallacious, tests, As regards the former, 
while the tank area may remain the same, 
the quantity of water actually taken may 
be increased by replenishment as earlier 


. supplies become reduced, orieven by deep- 


ening the tank. Asregards the latter a 


` greater area may be irrigated from a tank 
- of fixed capacity by a more economical 


"y 


use of the water, or by fully utilizing 
water which had previously not been needed 
and had run to waste, Indeed, the only 


< gatisfactory measure of the right would ke 


: water admitted 


TET eal ai! 


ual computation of the volume of 
ae d into the ja&nk." Neither, 
however, have we any sueh figures nor, so 
far as has been shown hasthere been any 
express pronouncement by the Govern- 
ment either a$ thetime of the inam settle- 
mont or at any other time, sato what is 

a 
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the precise nature of the engagement 
between themselves and the landholder 
upon this subject gr upon what data it 
should be based. It has accordingly been 
left tothe Courts, in cases of this class, 
by a construction of such records as are 
available, to endeavour to elicit 8 the true 
principle on which claims to impose water 
cess should be decided. 


The course of deeisions in this Court 
shows that sometimes the one test and 
sometimes the other has been adopted. 
For an example of a charge which was 
deemed to have been rightly levied be- 
cause the wet area under cultivation was 
in excess of that recorded at the inam 
settlement, the Jearned Government 
Pleader has referred us to Chidamabara 
Rao v. Secretary of State for India (1). It 
maybethat that case is distinguishable 
on the facts from the present one because 
the irrigation was derived not as here, 
from a limited tank area within theinam 
but from the Kistna anicut. It maythave 
been fair to infer that any increase in the 
extent of the area irrigated necessarily in- 
volved an increase in the water .used. In 
Secretary of Statefor India v. Perarulala 
Ramanuja Jeer Swamigal (2) the point 
does not seem to have been argued whe- 
ther the method of charging water cess 
upon the areairrigated in excess of the 
mamul wet was the correct one, so that the 
ease does not afford much guidance, It 
will serve no useful purpose further to 
discuss this class of cases becauseI am 
unable toresist the conclusion thatthe 
judgment of the Privy Council in the 
Urlam case | Kandukuri Balasurya Prasadha 
Row v. Secretary of State for India (3)] 
requires us to adopt the principle 
followed in an early Madras case, Sec- 
retary of State for India v. Perumal 
Pillai (4), thatthe extent of the right 
should be ascertained by the dimensions 
of the irrigation system available to the 
landholder. The judgment in the *Uriam 
case (3) reversed the decision of thia Oourt 
Kandukuri v Secretary of Statefor India (5) 


(1) 26 M. 66. 
(2) 30 Ind. Cas. 605; (1915) M. W, N. 636. 
(3) 41 Ind. Cas. 98; 40 M. 886; 33 M. L. J. 144; 72 


M. L. T. 76; 15 A. L. J. 697;°21 C, W, N, 1089; (1917) 
M. W. N.*536; 19 Bom. L.R. 751; $L.W.340; 2 P.L. 
W. 260; 26 O. L.J, 290; 44 I. A. 166 (P. Q.). 

o(4) 24 M. 279; ILM. L, J. 114, 

(5) 8 Jad, Cas, 67; 34 M. 205; (1010 X. W, Ny 
609; 8 M, L, T, 989; 20 M. L, d, 325. y 
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in which the test applied was the 
increase of acreage under irrigation. It is 
true that that case dealt with zemindart 
and not inam lands, and an attempt has 
been made to show that for that reason it 
showld not be adopted as authority here. 
This has been the view taken by the 
learned District Judge in reversing the 
judgment of the District Munsif, who 
following the Uflam case (3) gave the 
plaintiff a decree. The District Judge dis- 
coveratwo grounds for not applying the 
decision, one being that there is nothing 
in the present case corresponding to the 
kabuliyat relied uponin the Urlam case 
(3) and the other that the plaintiff cannot 
invoke the policy ofthe Government that 
was invoked in that case. As regards the 
former of these attempted distinctions I 
find from their Lordships’ judgment that 
no mention of water rights was to be 
foundtin the Urlam kabuliyat. It istrue 
that it alludes to the advantages likely to 
accrue tothe zemindar and to his people 
by the fixing of the levy ona permanent 
basis. But I do not think that a general 
observation of that nature would have been 
taken asa ground for dismissing the 
Government's claim to impose water cess 
hadit been found that the original right 
to take water had been exceeded. Then the 
learned District Judge argues that theeffect 
of the Permanent Settlement was to vest 
the channelin the zemindars within whose 
gemindaris they are situated but that cir- 
cumstanceissurely paralleled in the pre- 
gent case by the fact that the tanks from 
which the inamdar draws his supply lie 
within theinam. Nor although the policy 
of the Government towards inamdars may 
not have been announced in the express 
terms used towards <emindars, is there 
reason to suppose that,if announced it would 
have difered in any substantial respect. 
The essential basis for the decision ap- 
pears to meto lie in the e circumstance, 
adverted toat page 904*, that the owner- 
ship of the channels ete., passed to the 
Jandhelder under the sanade. The argu- 
ment used is that obviously some right or. 
easement of taking water from the river, 
i. e., the Government source, must pass and 
similarly in the present case: some right 


or easement “must pass to the itamdar of- 


taking water into his tanks. The only 
question their Lordships’ say “is asto the 
measure of thig right" and they continue 
P KPage of A9 M.—LEd.] 
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‘in their Lordghips’ opinion, the right must 
be measured by thé e physical conditions 
such asthe size of the channel, or the 
nature and extent ofthe sluices and weirs 
governing the amounf of water which enters 
the channel, and not by the purposes for ` 
which the grantor or his tenants have beón 
accustomed to use water from the channel 
prior to the date of the grant.” Applying 
this principle of measurement here, the 
lower Courts concur in finding that the 
original tank area as shofninthe inam 
register, has not been increased and accord- 
ingly the presumption must be thatthe 
right or easement has not been exceeded. 
In a recent case ‘Yahya Ally Saheb v. Secre- 
tary of State for India (6)} also relating to 
an inam, Ramesam and Madhavan Nair, JJ, 
had asimilar question to decide and of 
the authority of tbe Urlam judgment, 
which they deemed it equally applicable to 
the case of an inam decided it in the same 
manner. Following these decisions I cons 
clude thatthe second appeal must be allowed 
and the District Munsif’s decree restored 
with costs of the plaintiff throughout. 

Time for satisfaction of the decree by 
Government, three months. 

V. N. Y. Appeal allowed. 

106 Ind. Cas. 377; 39 M. 


(6) L. T. 508; 53 M. L. d, 
760; A. I. R. 1928 Mad. 97. 


ALLAHABAD HIGH COURT. 
Oıvıu Revision No. 164 or 1927. 
June 5, 1928. 
Present:—Mr. Justice Mukerji and 
Mr. Justice Banerji, 
MAHADEO PRASAD ano oTBERS 
—PLAINTIFFS— APPLICANTS 
versus 
Firm BADRI DASS-RAM SARUP 
* AND OTHE&S—DEFENDANTS— 
n n eu "—- 
D» " ure Code ct 0 > 8 145, 
wae ee aes (1), 15 () (c) — Otherwise. intalid, 
meaning of —Objection that reference itself was in- 
competent, whether can be entertaitted Revision, com- 
petency of- Resignatien of argitrator—Power of Court 
to induce arbitrator to withdraw resignation, 
The words ‘or being otherwist invalid’ in para. 15 
(1) (e) of the Second Schedule to the Civil Procedurg 


. t 


-ê 
832 

Code do not inelude the question whether there was 

a valid reference to arbitration, [p.*883, col. 2.) 

_ It is opento the High Court, where an award is 

impeached on the ground that the very reference is 

incompetent, to revise the proceedings and if neces- 


sary, set aside the order ®f reference with the neces- 
pe result that the award will fall through, [p. 883, 


gol 1. 

Kanhya Lal v. Jagannath | Pershad-Hanuman 
Pershad (3) and Ggpai Das v. Baij Nath (4), followed. 

Ajedhya Prasad v. Badurul Husain (1) not fol- 
lowed, 

A Court cen ask arbitrators who have resigned 
to re-consider their position and try fo persuade 
them to effect the®arbitration. [p. 885, col. 2.] " 

Maharajah Joymungal Singh Bahadoor v. Mohun 
Ram Marwaree (5) and Har Narain Singh v. Bhagwant 
Kuar (6), relied on. 

of the 


Civil revision from an order 
Subordinate Judge, Basti, dated the 14th 
of June, 1927. 

a Mr. P. L. Banerji, Dr. K. N. Katju and 
Dr. K. N. Malaviya, for the Applicants. 

Bir Tej Bahadhr Sapru, Kt., Messrs. Har- 
nandan Prasad and 9. P. Sinha, for the 
Opposite-Parties, 


JUDGMENT. 


Mukerji, J.—This is an application 
-on the revisional side of the High Court by 
the plaintiffs of a certain suit against a 
decree made on l4th June, 1927, by the 
Subordinate Judge of Basti. 

It appears that two plaintifs, one of 
whomis an applicant in this Court and 
the other of whom, having died, is now 
represented by the remaining two appli- 
cants in this Oourt, instituted the suit out 
of which these proceedings have arisen for 
recovery ofa large sum of money amount- 
ing to nearly Re. 20,000 from the defend- 
ants. After the trial began, the parties 
agreed to refer their differences to the 
arbitration of three gentlemen, namely, 
Jokbai Ram Jainarayan Ram and Ram 
Kumar Marwari (the latter being the 
President of the Board of arbitrators). An 
order of reference to the arbitrators was 
made by the learned Subordinate Judge on 
the day the petition was filed, namely, 28th 
January, 1927, 26th of February, 1927, was 
fixed by the Judge for the submission of 


theaward. Bya petition dated the 23rd, 


February, 1927, and signed by the President 
Ram Kumar Marwari, the arbitratofs sent 
pack the order of reference and the p&pers 
sent with it to them, to the Court. 
petition they said that the parties had been 
summoned and asked to compromise the 
ease, but they did not agree to do so and 
that es the arbitrators had no time to 
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devote to the arbitration, the papers were 
being returned. On tha 24th February, 
1927,the Subordinate ‘Judge ordered the 
report to be put up on the date fixed, 
namely, 26th February, 1927. On the 
latter date, the Court took down the gtate- 
ments of the prominent parties, one on each 
side. It recorded, in the proceeding of 
the day, that, according to the plaintiff, 
the arbitrators had retumed the papera as 
they had notime to spare for arbitration 
and asthe parties had failed to come to 
terms. The proceedings proceeded to note 
thatthe defendant's version was that tbe 
plaintiff had prevented the arbitrators 
from deciding the case and had forced them 
to return the papers. The defendant sug- 
gested that the Court should summon the 
arbitrators and enquire from them whetber 
they were really willing to arbitrate. The 
Court accordingly ordered that the 
arbitrators should besummoned to appear 
personally before it on 12th of March. 

Oa 12th March, the arbitrators ap- 
peared andon being questioned by the 
Court, they stated that they were willing 
to arbitrate. On the same day, one of 
the plaintiffs, viz., Tribeni Ram, made two 
applications before the Court. By the 
first he said that as the arbitrators had 
definitely refused to arbitrate, there was 
nothing about which an enquiry could be 
made fiom the arbitrators themselves. Oh 
this, the Court made the remark that he had 
already given the reasons in his order 
dated the 26th February, 1927, as to why 
he had summoned the arbitrators. It 
noted further that on the said 26th Feb- 
ruary, 1927, the applicant Tribeni did not 
object to the course adopted by the Court 
and that because the arbitrators were 
present, it was desirable to enquire whether 
they were-willing to arbitrate, Evidently, 
it was after the disposal of this application 
that questions were put to the arbitrators 
and they expressed their willingness to 
arbitrate. By the second application, 
Tribeni, one of the plaintiffs made various 
allegations against the arbitrators. The 
Judge recorded an order stating that there 
was no sufficient reason for superseding 
the arbitration and if'there were any other 
sufficient grounds for, impeaching the 
award, the plaintiff wopld be eheard indue 
time, i: e. after the award had bean made. 

The arbitratofs, thereafter, made ab 
award. The plaintifis filed objection to 
theawatd, The learned Judge heard the 
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objections and dismissed them. There- 
upon he ordered that a decree should fol- 
low the award. It is against this decree 
* that the present application in revision has 
been filed. 

The only ground on which exception has 
been (ken to the award is that the learned 
Subordinate Judge could not, in law, send 
back the caseto the arbitrators after they 
had, by their report dated the 23rd 
February, 1927, refurned the papers and 
that, therefore, the whole award was vitiat- 
ed. The first six grounds of the petition 
of revision are concerned with this point. 
The 7th ground which related to the mis- 
conduct of the arbitrators and certain ir- 
regularities said to have been committed 
by the Court below, was not pressed. 

A preliminary point is taken on behalfof 
the defendants-respondents that a petition 
in revision is not competent and that the 
decree which has followed the award cannot 
be impeached, 

On this preliminary point the latest 
cases in this Court seem to have held that 
where the award is impeached on the 
ground thet the very reference was incom- 
petent, this Oourt can revise the proceed- 
ings and if necessary, set aside the order 
of reference with the necessary result that 
the award willfall through. An argument 
to the contrary is based on the last four 
-words of the sub-cl. (c) of cl. (1) of para. 15 
of the Second Schedule of the Oivil Proce- 
dure Code, viz, "or being otherwise 
invalid". Paragraph 15 of the Second 
Schedule which deals with arbitrations lays 
down that no award shall be set aside 
except on oneof the grounds mentioned in 
Bub-els. (a) to (c). The question whether 
the grounds of Objection to an award that 
itis bad on account of a bád reference 
comes within the words “or being otherwise 
invalid" has been some times debated in 
this Court. We are of opinion that on princi« 
ple and on authority, the four words 
quoted do not and cannot over an award 
where the reference itself is bad. The 
Court is required to consider whether an 


award is good or bfd. The finding of the. 


Judge on the pointis final and cannot be, 
impeached inappeal, The examination of 
the grounds on which an award may be set 
aside will show that théy -all relate to 
something which has been done“ either by. 
the parties or by the arbitrators. There is 
nothing, if we omit the Words “Orsen 5... 
-ényalid” for. moment, to suggest that 
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the Court is called upon to examine its 
own procedure and to pronounee whether 
its own procedure was good or bad. If 
a reference to arbitration is bad,it is so 
beeause the Judge's order was not justified 
in the circumstances eof the case. If a 
Court has to pronounce an opinion as to 
whether its own act,in making the refer-. 
ence, was justified or not, it is not to 
be expected ordinarily spes$king, that its 
own opinion on its own conduct should 
be allowed to have that finality which, 
for good reasons, are allowegl to an award. 
On principle, therefore, the words “or 
being otherwise invalid" should not be 
taken as including the question whether 
there was a valid reference to the arbi- 
tration. 

Coming to authorities in this Court, 
while the case of Ajodhya Prasad Vi. 
Badurul Husain (1) per Piggott, J., and 
Hari Shankar v, Ram Pyari (2) support 
the view that the question of the validity 
of the reference is one of the matters to 
be enquired into by the Judge under 
para, 15, cl. (1) of Sch. II of the Civil Pro- 
cedure Oode, and his opinion should be 
final on the point, the following cases ese 
tablish the contrary view. 

(4) Kanhya Lal v. Jagannnath Pershad 
Hanuman Pershad (3), (ii) Gopal Das v, Baij 
Nath (4) and (iii) Tej Singh v. Ghasi Ram 
(F. A. No. 248 of 1924 decided on 31st 
March, 1927.) 

We are of opinion that 8 revision is 
competent. On the merits, the point to 
be decided is really very short, 


The facts have been all giv$n above, 
The argument for the applicant is that 
when the arbitrators refused to act, the 
course that was open to the Court was 
indicated by para. 5, cl. (1) of Seb. If 
of the Civil Procedure Code, The course 
was not to “coax” the arbitrators to re- 
consider their position and to persuade 
them to effect the arbitration. It 18 argued 
that the Court should have accepted the 
resignation sent in by the arbitrators by 
their ‚report dated 23rd February, 1997 
&nd should have allowed the parties to 
nomin&te other arbitrators and in their 
default to do so, the Court should bither 


q al Ind. cu i Vo A, 489; 15 A, L. J, 427, 
p nd. Cas. 834; 21 A. L.J. 326; A, IR, 1992 
Al 2202,48 4 441, V 4 e >. ) LR 19833 
(3) 60 Ind, Cas. 853; 19 A. 4, J, 33; 43 A, 30 
(4) 91 Ind. Cas, 930; 24 A, QJ. 249; A, 
AJI, 238; 48 A, 239, DE Hi 
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have itself appointed arbitrators or should 
have superseded the arbitration and pro- 
ceeded with the casé. 

On the other hand, the argument for the 
respondents is that the refusal of the 
arbitrators to arbitrate was not a final 
decision arrived at by them, that it was 
“open to them to re-consider their position 
and to agreg to arbitrate in the matter 
referred to them. Two cases have been 
cited by the respondents’ learned Counsel 
in support of their contention. Before 
we consider*the authorities it will be 
proper to examine the Code itself. 

According to the provisions of the Civil 
Procedure Code, when an application is 
made to the Court stating that the parties 
have agreed to refer their difference to 
arbitration, the Court is bound to make 


e.a, reference, accordingly. Where a refer- 


ence is made the Court’s jurisdiction is, 
temporarily ousted and the arbitrators, if 
they accept the arbitration, become seized 
ofthe subject-matter in dispute, But the 
arbitrators may not accept the position 
assigned to them, or may be incapacitated 
by death or other circumstances from 
acting. Provision, therefore, had to be 
made asto what was to be done in those 
circumstances. The law, therefore, says 
that in the case of death or refusal of 
the arbitrators to act, the Court has to 
give a chance to the parties to nominate 
fresh arbitrators and in the case of 
their default, the Court may either itself 
nominate arbitrators for the purpose or 
may supersede the arbitration and in the 


` Jatter case the Court, is to decide the 


case itself. It must be reasonably clear, 
therefore, that the Court has to’ decide 
the question of fact whether a contin- 
gency mentioned above has occurred and 
whether it should give the parties a 
. chance to appoint fresh arbitrators. In 
this particular case the arbitrators’ report 
was received a few days before the date 
fixed, and the only order proper was one 
to put it up before the parties, on the 
date fixed in the case. When the report 
of the arbitrators was taken up, the plaint- 
iff present stated that the arbitratots were 
not inclined to take the trouble of deciding 
the case. The defendant present stated that 
the arbitrators were quite willing to arbi- 
trate but that theelaintiff present in Court 
had put obstructiops and.had indueed them 
-to give up the arbitration. The Court, 
therefore, had two versions before it, as 


a 
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to why the proposed arbitration was going 
to fall through. It is clear that no party 
to a reference to arbitration is entitled 
to resile from the arbitration or has a - 
right to nullify the reference by doing 
some improper act. The Court was, there- 
fore, not only entitled, but was bond to 
enquire into the truth of the allegations 
of the parties. The Court accordingly 
sent for the arbitrators. When the arbi- 
trators arrived, the plaintiff Tribeni put 
in a petition stating that the arbitrators 
should not be questioned. The application 
was properly disallowed. The arbitrators 
on being questioned, expressed their will- 
ingness to proceed with the arbitration. 
The result was that the order of reference 
held good and time was extended to the 
arbitrators to enquire into the matter 
and to formulate their award. No sug- 
gestion has been made anywhere that 
the Court took up any'improper attitude 
towards either of the parties or towards 
the arbitrators with regard to the re- 
ference. On plaintifi behalf our atten- 
tion has been drawn to the statement 
of the President of the Board of arbitra- 
tors, namely, Mr. Ram Kumar as to what 
happened on 12th of March, 1927, when 
the arbitrators appeared. Mr.Ram Kumar 
was examined during the course of the in- 
vestigation into the objections filed by 
the plaintiffs after the award was made. 
Mr. Ram Kumar stated that when the 
Oourt asked whether they were prepared 
to arbitrate, he said that he should have 
two hours’ time to consider the matter, 
The time was granted. Ram Kumar cen- 
ferred with his colleagues, Messrs, Jaina- 
rain and Jokhai Ram, as to whether they 
should really devote (the word actually 
used is "waste") some of their time over 
the investigation of the affair. They all 
agreed that they might devote sometime 
to the arbitration and, thereupon, they 
agreed to accept the reference. This gentle- 
man was examined and cross-examjned 
at great length, but no suggestion what- 
goever was made that anything improper 
-was done:to persuad® the arbitrators to 


» accept the reference. 


The position, therefore, is this. At one 
time the arbitrators thought, that they 
should induce the parties to come to termes 


“ and thereby save themselves the trouble 


of enquiring into the megits of the case. 
This was, probably a natural desire. In 
this ccuntry, nobody. wanta to decide a 
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case as an arbitrator with the prospect 
of making the losing party his enemy. 
ihare ia nothing on the record to 
indicate that previous consent of the 
arbitrators had begn obtained before the 
reference to arbitration was made. The 
arbitrators, therefore, at one time, were 
unwiMing to devote time to enquire into 
the merits of the case. Later on, without 
any improper inducement, they were per- 
suaded to accept the reference and to make 
au award. There vas, therefore, no case in 
which a definite refusal to arbitrate was 
made. If there had been such a refusal 
the Court had no alternative left but to 
allow time to the parties to nominate fresh 
arbitrators and in the case of such nomina- 
tion to make a reference afresh. In 
default of such fresh nomination of arbi- 
trators, the Court could either nominate 
arbitrators of its own or could proceed with 
the case, after formally recording an order 
ofsupersession. NO such thing happened. 
Therefore, we must take it that this is not 
a case in which the arbitrators can be said to 
have “refused to act.” 


Coming to the authorities, only two have 
been cited before us. The case of Maharajah 
Joymungal Singh Bahadoor v. Mohun Ram 
Marwaree (5)isa Privy Gouncil decision. 
It appears that a reference to arbitration 
was made and there were two arbitra- 


tors appointed. The arbitrators made - 
an award but it was signed by the 
arbitrators on different dates. From 


the decree that followed the award, an 
appeal was taken to the High Oourt. By 
reason of the fact that no 10 days time 
had been allowed to take exception to the 
award and by reason of the fact that the 
arbitrators had signed the award at different 
times and not in the presence of each other, 
the case was remanded by the High Court 
and adirection wasgiven that the arbitrators 
should come to gether and sign the award. 
When the case back before the 


District Judge, 
: Bandys, 
-do not know 
tion to the District Judge inthe fellowing 
language. “ 
alternative t 
submit my resignation." 
The learned District Judge was very un- 


errr ec 
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- his resignation, 
-as a matter of fact, he had all along 


Bas 


willing toaccept the resignation and induced 
Mr. Sandys to withdraw it. Mr. Bandys 
did withdraw and the two arbitrators ther 
signed the awaxd befgre the District Judge. 
Their Lordships of *the Privy Council 
expressed the opinion that in the cireum- 
stances of the case, Mr. Sandys was not 
funetus officio and he had “never for- 
mally divested himself of his character 
of arbitrator.” The case before us is 
parrallel in principle to the ease before 
the Judicial Committee. The arbitrhtors 
in this present case, sent in their re- 
signation, ostensibly on the ground that the 
parties did not compromise he case. If the 
parties were going to compromise the case, 
there was hardly anything about which 
the three gentlemen could arbitrate. In 
view of the conflicting reasons given by 
the parties before the Judge, as to the 
motive which persuaded the arbitrators 
to send in their resignation, the learned. 
Judge made an enquiry and found that 
the arbitrators were willing to take up the 
responsibility, which had been thrown 
on them. In the words of the Privy 
Oouneil judgment. “The Judge was very 
unwilling to accept that resignation and 
induced...... to withdraw it." The action 


Singh v. 

case, Janki 
had, at one stage of the case, sent in 
but it was found that, 


been taking part in the arbitration pro- 
ceedings. It was held that the proceed- 
ings were not in any way vitiated because 
of the resignation. The learned Judges re- 
ferred to the case decided bythe Privy 
Council and reported as Maharajah Joymun- 


“gal Singh Bahadoor v. Mohun Ram Mar- 


waree (5) and upheld the award. 


On authorities, therefore, the reference 
to arbatration continued to be vaild in 
spite of the ‘resignation’ dated 23rd 
Febru&ry, 1927, sentin by the arbitrators. j 

The result is that the application fails 


: wo 104, 137; A, W, N, (1888) 28; 6 Ind. Dec. (v. 5) 
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lonthe merits and 1s hereby dismisse 


with costs. 
Banerji, 


y=} concur. 
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alone appealed, The 


following pedigree will serve to illustrate 
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. `° OUDH CHIEF COURT. 
First Orvin Appuan No. 102 or 1927. 
, * May 7, 1928. 
Present :—Mr. Justice Raza and 
Mr. Justice Nanavutty. 
'BRIJLESHABI PRASAD—DEFENDANT— 
i APPELLANT 
' Versus i 

-KASHI PRASAD AND OTAERS— PLAINTIFFS 


— RESPONDENTS. 

Hindu Law—Joint family property—Separation, 
essentials of —Conduct of members of family proving 
separation in status and in’ interest—Separation, 

ewhether proved—Agreement restraining partition, 
legality of. 

‘What may amount to a separation or what con- 
duct on the part of some of the members may lead 
_ to disruption of a joint undivided family and con- 
vert a joint tenancy into a tenancy-in-common must 
depend on the facts of each case, anda definite and 
unambiguous indication by the one member of inten- 
tion to separate himself and to enjoy the share in 
geveralty may amount to separation, but to have 
that effect the intention must be unequivocal and 
clearly expressed, and the intention to separate may 
be evinced in different waya either by explicit 
declaration or by conduct, and it is for the Court to 
determine whether the conduct of the parties showed 
that there was euch unequivocal and explicit intention 
to separate. [p. 887, col. 2.) 

(Their Lordships held on the facts of the case that 
separation was proved.] 

. Bishunnath Kumar v. 
yelied on. 

An agreement absolutely taking away from the 
members ef the family their inherent right to have 
& partition effected as owners of the joint family 
property, thereby depriving them of one of the in- 
cidents of ownership, is void and is legally un- 
enforceable. [p. #89, col. 2.] 

Krishnendra Nath Sarkar v. Debendra N ath Sarkar 
(2), Kantee Chandra Mukerji v. Al-i-Naba (3), 
Rajender Dutt v. Sham Chund Mitter (4), Chandar 
Shekhar v. Kundan Lal (5) and Sri Mohan Thakur v. 
Macgregor (8), referred to. 

Firet appeal against a decree of the 
Subordinate Judge, Gonda, dated the 30th 
April, 1927. } 
3s Mr. M. H. Qidwai for Mr. A. P. Sen, for 
the Appellant. 


Sheo Bahadur Singh (1), 


Messrs Bisheshar Nath, Aditya Prasad, 


and B. N. Rey, for the Respondents. 

“ JUDGMENT.—This is an appeal from 
a judgment and decree of the Coutt of 
the Subordinate Judge of Gonda decreeing, 

. whe plaintiffs’ suit for possession by parti- 
jou? with costs," The “defendant No, 2, 


wr 


a 


the relationship existing between the par- 
ties ;— 


, 1925) 
b 
Bbairon 
Prasad, 

a 


| 


vent in 1918) 
Balendar Prasad, 
defendant No. 8. 


defendant 
No. 4, 


(died) 
| 


rain, 


Paspat Prasad, 
defendant No. 4 
(ad judged 


insol 


| 
s) e 


| 
Ajodby& 
Prasad, 


Musammat 


| 
Lachmi Na 
Janak Dulari, 


(died 15th March. 
| 
b Prasad. 
defendant 
(died. 
childles 
(widow) 
defendant No. 3. 


Jagannat 
No. 10. 


No. P 
Bachcha, 


| 
defendant 
LJ 
Prasad, 


Shambhu Datt, 


died childless on 
Prasad 


fendant No. 2, 
appellant) 


Rikhi Ram 


| 
Brijleshri 


(de 


th June, 1925). 


( 


TIRBENI PRASAD 
Tramkeshawar 


27 


defendant No. 7. 


1 


; Laa 
No. 9. 


Jagdis 
defandant 


unda Mal, 
(alias 
Prasad, 


( 
Ganga Ram, 
(died childless). 
Ambika 
defendant No. 


f 


Kashi Prasad, 
(plaintiff). 


e. 

The plaintiff, Kashi Prasad, came*into 
Court on the allegations that his uncle 
Shambhu, Dutt was the proprietor of ihe 
zemindari shares specified in the plaint, 
that the said Shambhu Dutt executed a 
Will on the 15th May, 1925, in respect 
of his entire property in his (Kashi Prasad's) 
favour, that subsequently on €he 15th June 
1925, Bhambhu Dutt executed also a deed, 
of gift in respect of this¢very same zemin- 
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dart property in favour of the plaintiff, 
that Shambhu Dutt died on the 27th June, 
1925, in a state of separation without leav- 
ing any issue or widow, that on the basis 
of the deed of gifthe (Kashi Prasad) ap- 
plied for mutation of names in his favour 
in the Revenue Court, that defendants 
Nos. 1, 4and 3 filed objections, and the 
Revenue Oourt upheld their objections 
and tordered mutation of names on the 
death of Shambhu Dutt in favour of all 
his heirs, that two years before his{death 
Shambhu Dutt separated from his family, 
that Paspat Pras$d the son of Bhairon 
Prasad, having been adjudged an insolv- 
ent the Receiver appointed to manage his 
estate sued for partition and obtained a 
decree in his favour on the 8th of April, 
1924, whereby the share of each member 
of this family was determined and sepa- 
rated, that prior to this suit by the Receiver 
Lachmi Narain and the defendant- 
appellant filed a suit for partition against 
Shambhu Dutt and other members of the 
family which alto broke up the jointness 
of the family, that Ajodhya Prasad died 
before Shambhu Dutt and that, therefore, 
his widow Musammat Janak Dulari (de- 
, fondant No. 3) was not entitled to any 
share inthe family property. Upon these 
allegations he prayed fora decree for pos- 
session of 5/6ths out of the share mention- 
ed in the plaint in his favour against the 
defendants, The defendant No. 2, whois 
the appellant before us, in his written 
statement denied the material plaint allega- 
tions and averred that by a deed of com- 
promise dated the 3rd July, 1914, the family 
yemained joint during the lifetime of 
Lachmi Narain and Shambhu Dutt and that 
the parties were bound by that compromise, 
Upon the pleadings of the parties the 
learned Subordinate Judge framed four 
issues and decided that Shambhu Dutt was 
separate from Lachmi Narain, that the 
institution of the suit for partition by 
Lachmi Narain caused a severance of rights 
and broke up the jointness of the family, 
that the decision in the case of Musam- 
mat Chaurasi had no affect on the pres- 
ent suit, that the Will (Ex. 1) and the 
deed of gift (Hx. 1) were genuine and 
executed by “Shambhu .Dutt after 
fully understanding their effect and that 
he was competent to make these transfers 
because he was separate in status frem 
the other members of the family. He 
. further found «that there*was no evi- 
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dence that‘ Shambhu  Dutt'had mada 
any“ oral Will and gift to defendant No. 3 
and he held that the compromise of the 
3rd July, 1914, (Ex. A-7) did not preclude 
Shambhu Dutt from separating and trans- 
ferring his share to, the ‘plaintiff Kashi 
Prasad and that it wag unenforceable as 
against him. Upon these findings the 
learned Subordinate Judge decreed the 
plaintiff's suit with costs. Dissatisfied with 
the judgment and decree of the -lower 
Court thedefendant No. 2 Brijleshri Prasad 
has alone appealed. e 

We have heard the learned Oounsel for 
the appellant at some length. In the first 
place it was strenuously argued before us 
that the compromise of the*3rd July, 1914, 
(Ex. A-7) prevented Shambhu Dutt from 
separating from the other members of his. 
family and that this rendered the deed of 
gift and the Will executed by him in favour 
of the ‘plaintiff invalid. The second line 
of argument advanced before us was that 
Shambhu Dutt was in fact joint and nest 
separate when he executed the deed of 
gift in favour ofthe plaintiff. 

We will first take up the question of 
the jointness or separateness of Shambhu 
Dutt from the other members of his family, 
It is laid down by a Bench of this Court 
in Bishunnath Kunwar v. Sheo Bahadur 
Singh (1), that what may amount to a 
separation or what conduct on the part 
of some of the members may lead to 
disruption of the joint undivided family 
and convert a joint tenancy into a tenancy- 
in-common must depend on the facts of 
each case, and that a definite and unambi- 
guous indication by one member of inten- 
tion to separate himself and to enjoy his 
Bharein severalty may amount to separa- 
tion, but to have that effect the intention 
must be unequivocal and clearly expressed, 
and that the intention to separate may be 
evinced in different ways either by explicit 
declaration or by conduct, and that it was 
for the Court to determine whether the 
conductof the parties showed that there 
was such unequivocal and explicit inten- 
tion to separate. In the present case the 
allegation made in para. 10 of the plaint 
that Shambhu Dutt separated from the 
other members of his family two years 
befqre his death is not proved by any 
direct evidence except the statement of, 
Shambhu Dutt himself in the mutation 
* (1) 104 hd, Oas. 587; 40. W. N. 550; A. I. R. 1997 
Qudh 265. 4 
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caro (Ex, 0) but the documentary evi- 
denee on therecord, coupled with the con- 
duct of the members of the family clearly 
proves that there was separation in status, 
Ambika Prasad,. defendant No. 1, and his 
Bon Jagdis Prasad,défendant Ne. 9in the 
present suit, brought &suit for partition 
in 1912 against Lachmi Narain, Shambhu 
Dutt, Kashi Prasad,Bijleshri Prasad and 
other .members of the family. That suit 
was compromised (vide decree Ex. A-10). 
Again in 1922 Lacbmi Narain and his son 
Bijleshri Prasatl, the present appellant, 
and his mother MusammatChaurasi brought 
a suit for partition (vide Ex. 7). In para. 4 
of their plaint im that suit they alleged that 
: *plaintifis are no longer willing to remain 
joint and consequently they seek for par- 
tition”. This was a clearintention to sepa- 
rate on the part of the present appellant and 
his parents. In faetin para. 4 (a) ofthis plaint 
(Ex. 7) the present appellant andhis father 
and mother declared that Paspat Prasad 
had actually separated from their family 
and had no share in the family property. 
Exhibit B3is a copy of proceedings in 
Suit No. 200 of 1922 brought by the appel- 
lant and his father and mother in which 
they applied for permission to withdraw 
their suit for partition with liberty to 
bring a fresh suitif so advised. Exhibit 
10 is a copy of the deed of gift executed by 
the appellant’s father in favour of the 
appellant's mother. Thepreamble to this 
deed of gift runs as follows:— 
. “Whereas, lÜor 15 years ago, Ambika 
Prasad alias Ganda Mal, who is the third 
gon from my second wife, broughta suit in 
the Oourt of the Subordinate Judge of 
Gonda, agpinst me and the other members 
of the joitt family, for partition of the 
joint family property, whereas, from the 
time of the said suit and thereafter, the 
said joint family became a divided family 
and its entire property was divided 
whereas in the zemindari property given 
below, my share is as per detail given 
below, over which I am in possession and 
enjoyment asan owner and over which I 
have all sorts of proprietary powers and 
those of transfer, whereas, & suit for pos- 
session by partition is also pending in the 
Court of the Subordinate Judge of Gonda 
in respect of the said zemindari property 
‘on behalf of me, Bijleshri Prasad and 
Musamrmtat Ohaurasi, and wheregs,I have 
the power, in every’ way, to transfer my 
ghare.-..... Pus e o 
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Thia too clearly shows that the appellant 
and his parents considered themselves 
separate from the rest of the members of 
the family. and is & clear indication of 
separation in status if not of actual parti- 
tion by metes and bounds. Exhibit. A3 is 
a copy of a deposition of Shambhu Dutt 
in a criminal casa made in 1925 in which 
itis admitted that the members of the 
family were not on visiting terms with one 
ancther for 2 or 3 years. That too is an 
indication that the members of this family 
considered themselves separate in status. 
Exhibit 8 is a copy of an agreement 
between Ambika Prasad and Bijleshri 
Prasad, the present appellant, dated 19th 
March, 1925, which defines the equal shares 
of the parties to this agreement in certain 
property and is very clear proof of separa- 
tion in status. Exhibit 3 isa copy of the 
judgment in the suit for partition brought 
by the Receiver of Paspat Prasad’s property 
in 1921. The finding on issue No. 3 in that 
guit determines the respective shares of 
the parties to that suit and isa very eclear 
proof ofseparation ofthis family to which 
the appellant belongs. In the preamble to 
the deed of gift executed by Shambbu 
Dutt in favour of Kashi Prasad (Ex. 1) 
Shambu Dutt recites that the joint family 
had been broken upand no longer existed. 
Exhibit ll is a copy of the plaint filed by 
the present appellant's mother Musammat 
Chaurasi in a suit for partition brought by 
her in 1925. The appellant as well as the 
plaintiff-respondent in ihe present appeal 
were parties to that suit for partition. 
In para. 5 of the plaint Musammat Obauraei 
asserted that her husband Lachmi Narain 
was not a member of a joint Hindu family 
along with the defendants. Bijleshri 
Prasad in his written statement in the 
suit for partition brought by his mother 
admitted the correctness of para. 5 of his 
mother’s plaint (vide Ex. 9). After bis 
conduct on his part it does not liein the 
mouth of the appellant to allege that they 
all are still members of a joint Hindu 
family. Exhibit P. W. No. 3 isa copy ofa 
mortgage deed executed by  Bijleshti 
Prasad in favour of Gayha Prasad. In this 
mortgage deed the appelant alleges that 
he is mortgaging 2 1 anna 4 pies share out 
of his 8 annas proprietary right in the 
villages entered in the mortgage deed, and 
that these villages are in his proprietary 
possession “without the co-parcemerehip and 
interference of any one”. í This -clearly 

. "x . 
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Shows that the appellant considéred him- 
self an exclusive owner of certain property 
which he now declares in the present suit 
to be joint family property. Similarly 
Ex. 14 is another mortgage deed executed 
by Jagannath Prasad, “brother of the ap- 
pellant, in favour of Asa Ram and others. 
The conduct of the appellant and of the 
other mambers of his family as evidenced 
by this” mass of documentary evidence 
clearly proves that there was separation 
in status and in interest if not actual parti- 
tion by metes and boumds. The document- 
ary eyidence set forth above shows that the 
members of this family transacted business 
separately and made separate transfers of 
definite shares and alleged that they enjoy- 
ed separately their own share of the once 
joint family property. We have, therefore, 
no hesitation in holding that Shambu 
Dutt was separatein status from the other 
members of the family at the time when 
he executed the deed of gift and Will in 
favour of his nephew the plaintiff Kashi 
Prasad. We, therefore, uphold the finding 
of the learned Subordinate Judge om all 
parts of issue No. L. 

We come now to discuss the effect of the 
compromise of the 3rd July, 1914, (Ex. A7). 
It was argued by the learned Counsel for 
the appellant that the compromise Ex. A7 
did not postpone partition to any indefinite 
period, but only postponed it till the 
deaths of Shambhu Dutt and Lachmi 
‘Narain, and that, therefore, this compro- 
mise was binding on Shambu Dutt. In 
support of his contention he has relied 
upon the cases of Krishnendra "Nath Sarkar 
v. Debendra Nath Sarkar (2), Kantee 
Chandra Mukerji v. Al-t-Naba (3) and 
Rajender Dutt v, Sham Chund Mitter (4). 
He also argued that the rulings reported 
as Chandar Shekhar v. Kundan Lal (5) and 
Sri Mohan Thakur v. Macgregor (6) were 
distinguishable and were not really against 
the contention of the appellant. We are 
not prepared to accept the argument of the 
learned Oounsel for the appellant on this 
point. The fact that thedeathe of Shambu 
Dutt 4nd Lachmi Narain were inevitable 
and were bound to take place sometime or 
other does not make the agreement not to 
partition the family property an agreement 

(2) 19 0. W. N. 793, 


(3) 9 Ind. Cas, 935; 33 A, 414; 8 A. L. J. 199. 
(4) 6 C. 106; 3*Ind. Deg. (N. 8.) 70. ° 


(5) lInd. Cas. 4; 3 $ ` 4 A 
AT. TG. + A; 3; A. W. N. (1908) 259; 5 
(6) 28 C. 7691 s 
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fora definite period of time. Bo far ag 
Lachmi Narain and Shambhu Dutt are 
concerned the agreement absolutely took 
away from them their inherent right to have 
a partition effected às owners of the joint 
family property. It wa8, therefore, an 
agreement which deprived them of one of 
the incidents of ownership and, as 
such, theagreement was void. The agree- 
ment moreover only prohibited actual 
partition” of the family property. It 
did not,and could not touch tle status of 
the members, for the intention to separate 
in interest was an act of volition which 
theagreement did not purpor&to restrain. 
The compromise (Ex. A7) did not provide 
that the members of the family could not 
separate in status even. All that it 
postulated was that the family property 
should not be actually partitioned by metes 
and bounds It did not check the members 
from separating and conld not prevent 
them from expressing an intention to 
separate in status. if they so desired. We, 
therefore, uphold the finding of the learned 
Subordinate Judge that this compromise 
(Ex. A7) did not prevent Shambhu Dutt 
from separating and from gifting and 
willing his share to the plaintiff, and that 
the compromise was legally unenforceable 
against Shambhu Dutt. 

The plea of res judicata taken in the last 
ground of the memorandum of appeal 
was not pressed before us. 

The result is that this appeal fails and 
we accordingly dismiss it with costs. 

G. H. Appeal dismissed. 


MADRAS HIGH COURT. 
FULL BENCH. 

REFERRED Oases Nos 21 anp 22 or 1996, 
March 30, 1928, 
Present:—Sir Murray Ooutts-Trotter, Kr., 
Chief Justice, Mr. a netics Ramesam, 
Mr. Justice Wallace, Mr. Justice Beasley 
and Mr. Justice Tiruvenkata Achariyar. 

e Tue COMMISSIONER or INCOME TAX, 
MADRAS—REFERRING OFFICER ¢ 

à e -` versus 
A. L. S. P. P. L. SUBRAMANIAN 
CHETTIAR AND OTHERE—ÅRSESSRES. 
Income Tax Act (XI.of 1928), ss. 10 (2) iih fi 
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papital, interest on, whether must be deducted in 
computing profits of partnership—Findings of fact 
of Commissioner based on misconceptions of law, 
binding nature of. 

. Where a partner as partner lends money beyond 
the initial capital the partnership at an agreed 
yate of interest and the money is used for capital 
expenditure, the interest paid by the partnership 
to him in the year of assessment must be deducted 
in computing the profits or gains of the partnership 
within the meaning of s.10 (2) (iti) of the Income 

Tax Act. [p, 892, col. 2.] " 

- Tt is only where interest is paid that the deduction 
eontemplated ley s. 10 (2) (iii) of the Act is permissible. 
P&yment need not be actually in cash but may be 
by adjustment of accounts, but in whatever manner 
it is done it must be a real out-going. Where no 
interest has begn paid butis only due, the partner- 
ship cannot ask for deduction. of interest merely 
on the ground that itis due. [p. 892, col. 1) 

The findings of the Income Tax Commissioner 
where they are based on misconceptions of law cannot 
be accepted as findings of fact binding upon the 
High Court on reference under s. 66 of the Income 
Tax Act. [p. 891, col. 2.] 

Per Ramésam, J.—Whether the money lent to a 
partnership is capital or a mere loan really depends 
on the use to which it is put and not on the person 
from whom it was borrowed. Tf it is used for 
purposes similar to those for which initial capital is 
used, then it is capital in the handg of the partners 
by reason of the use which it is put to, though it 
was money borrowed from the partners. [p. 891, col. 


All sums lent to the partnership are loans who- 
ever the parties and whatever the purpose for which 
they are lent. After being borrowed if they are used 
like capital they become borrowed capital and if 
they are not so used they continue to be mere loans, 
the expenditure not being in the. nature of capital 
expenditure. [ibid.| 

Per Wallace and Beasley, JJ.—To entitle the 
partnership to the deduction, it must be proved 
there was a genuine borrowing of capital from the 
partner at the prevailing market rate of interest 
and not a mere device to evade the Act. [p. 892, col. 


: ber Tiruvenkata Achariyar, J.—It is a question of 
fact in each case whether the further advance made 
by a partner over and above the capital agreed to be 
put in by him is really aloan by him to the partner- 
ship oran increase of his capital in the business 
made with the consent of the other partners. [p. 893, 
cols. 1 & 2.] 

Cases stated under ss. 66 (3) of Act XI 
of 1922 by the Commissioner of Income 
Tax, Madras,in the matter ofthe assess- 
ment of (1) A.L.S P.P. L, Subramanian 
Chettiar and (2) A. R. 8. S. P. Subramanian 
Ohettiar in the one case and in. the matter 
of the assessment of (1) A. L. S. P. P. L. 
Subramanian Chettiar and (83)P.S8. A. R. 
Lakshmanan Chettiar in the othgr, referr- 
ing for the opinion ofthe High Court tht 
fol4owing question, viz., ] e 

“Ifa partnerin  addition* to thee sub- 
scribed capital lends to the partnership 

of which hefs 4 member, a certain sum 

e . ° 
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of money on the distinct understanding 
that in respect of this loan he is to receive 
interest from the partnership whether or 
not theinterest paid tothe partner is a 
legitimate item of business expenditure 
within the meaning „of s. 10 (2) liti) of the 
Indian Income Tax Act.” inn 

Mr. M. Patanjali Sastri, for the Com- 
missioner of [Income Tax, Madras, : 

Messrs. K. S. Krishnaswami Myyangar 
and V. Rajagopala Ayyar, for the Assessees, 
in both the cases. 

JUDGMENT. 
REFERRED Case No. 21 or 1928. 

Coutts-Trotter, C. J. and Rame- 
sam, J.—This case has been referred to 
us under s. 66 (3) in pursuance of an order 
ofthis Court requiring the Commissioner 
of Income Tax to state a case and refer it, 

The facta of the case are as follows:— 
According toadeed of partnership dated 
99th July, 1921, Ex. A, A. L.S. P. P.L. 
Subramanian Chettiar and A. R.B. 8. P. 
Subramanian Ohettiar entered into a part- 
nership according to'the terms of which 
theformer contributed Rs.15,750 ag'his three- 
fourth share ofthe capital and the latter con- 
tributed Ra. 5,250 being one-fourth share of 
the capital, the initial capital agreed being 
Rs. 21,000 and they wereto share the profit 
and loss in the ratio of 3 to 1. The 
document also contemplates that if neces- 
sary furthersums may be contributed by 
either party towards the additional capital 
of the business and that interest should be 
charged on it. The Commissioner hag’ 
found that the senior partner advanced 4 
sum of Rs. 4,01,251 as additional capital in 
parts at various times and that the junior 
contributed comparatively a very -small 
sum. The amount of interest on the senior 
partner's advances comes to Rs. 40,757 and 
the interest on the junior partner's advances 
to Rs.78. Itisnow claimed on behalf of 
the partnership thatthe total of these two 
amounts of interest paid to the partners 
for sums advanced by them should be de- 
ducted in estimating the amount on which 
the partnership should be assessed for 
income-tax ° under s. 10 (2) (vii), The 
Assistant Commissioner held that the 
whole of the additional sums advanced by 
the partners must bè regarded really as the 
capital of the firm. On appeal the Oom- 
missioner in his onder conceded that a 
partner may, sometimes ocpupy a dual 
capacity, that is, he may lend a definite 
sum of money to the frm on s formal 

. . é 
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document in which case it would be regarded 
asa loan; butinthe present case the sums 
advanced by the partners cannot be re- 

arded as loans but as ‘surplus capital’, 

he question to be decided by usis whe- 
‘ther the sums advanced by the partners 
should be regarded as “capital borrowed 
for the purposes of the business" within 
the mening of s. 10 (2) (i) In the 
argument before us the learned Vakil 
who appeared for the Commissioner ad- 
mitted that the sugs advanced by the 
partners were capital, but he denied that 
it is capital “borrowed”, The proposition 
of lawfor which he contended is that 
though a partner may make aloan to the 
partnership he cannot lend capital to the 
partnership and that additional capital re- 
quired for the purposes ofthe partnership 
can be borrowed only from outsiders, in 
other words, though capital may be borrow- 
ed from outsiders, capital cannot be 
borrowed from a partner. He cited no 
authority for this proposition. The sub- 
clause itself does not contain any limita- 
tion as tothe person from whom capital is 
to be borrowed. Once it is conceded that a 
partner can lend monty just like any other 
third person it is difficult to see why he 
cannot lend capital also. Whether the 
money lent is capital or a mere loan really 
depends on the use to which itis put and 
not on the person fram whom it was borrow- 
ad. Ifit is usedfor purposes similar to 
those for which initial capital is used, 
then itis capital in the hands of the 
partners by reason of the use which it is 
put to, though it was money borrowed 
from the partners, Itis not the character 
of the lender that determines whether the 
sum borrowed is capital or not. The 
Commissioner seems to think that if a sum 
of money is deposited with the partner- 
ship temporarily for reasons unconnected 
with the business it is a loan, butifit is 
invested for a much longer time than the 
business required it, theinitial capital being 
insufficient then itbecomes surplus capital 
and not a loan. We are ndt able to follow 
these distinctions of the Commissioner. 
Allsums lent to the partnershiv are loans 
whoever the parties and whatever the pur- 
pose for which tbey are lent. After 
being borrowed if they are used like 
capital they become borrowed capital and 
if they ara not'so used théy continue to 
be mere loans, thé expenditure not being 
io the nature ef capital, expenditure—(vide 
. " x e 
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cl. Dof the same sub-section). In the 
present cass the Oommissioner himself 
found that it was capital and thereis no 
doubt also that itewas borrowed from the 
partners. That being s0,«ve are of opinion 
that s. 10 (2) (iii) applies. 

It issaid that there is a finding of fact 
by the Commissioner that the sums in 
question in this ease are not capital 


borrowed within the meaning of theelause ° 


in question. The so-called finding of facte 
is really based upon certain facts pure 
and simple as to which there is no 
disputeand which are accepted on all 
hands plus certain supposed*legal princi- 
ples on which the Commissioner relies 
but for which there is really no authority. 
Wherever asum is borrowed and it is 
afterwards used for capital expenditure 
itis not open to the Commissioner to find 
that it is not borrowed capital as there is no 
such principle of law as is contended be- 
fore us on behalf of the Commissioner. 
It is also said that there is a finding that 
the initial capital was nominal and from the 
beginning additional capital was intended. 
Here again there is nodisputeaboutthe facts. 
The initial capital consisting of two amounts 
which the parties were bound to con- 
tribute, is known. So far as additional er 
surplus capital is concerned no partner is 
bound to advance any particularsum, Allthat 
the deed provides is that ifa partner chocses 
to advance certain sums he will be 
entitled tointerest, but heis not compell- 
able to do so. It is clear, therefore, that 
what is called surplus capital has different 
characteristics from the initial capital and 
it is not opento ignore this difference. 
The fact thata large business was con- 
templated for which the small initial 
capital would not be enough and additional 
capital would, therefore, be required has 
really no bearing on the legal aspect of the 
question, additional capital having differ- 
ent incidents from initial capital. More- 
over, however high may be the proportion 
one partner may contribute in the form of 
additional capital relatively to the other 
partner, it will have no bearing on the 
proportion in which the profits are to be 
taken. This again shows that it is not 
open*to regard additional capital as really 
initial capital. The Commissioner's findings 
being based on misconceptions oflaw can- 
not be accepted as findings of fact binding 
upon us. . >. 


The*only other question is whejher ine 
IN 


te . 
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Bep. * 
terest paidon the sums advanced ‘oan be 
said to be in any way dependent on the 
earning of profits. It is clear that the 
clause “where the payment of interest 
thereon is not ineany way dependent on 
the earning of profits” relates to the pay- 
ability of interest, that is, the clause ex- 
cludes cases where interest is payable in 
Some manner dependent on the earning of 
profits, lf interest is payable, whether 
profits are earned or not the clause applies. 
The learned* Vakil for the Commissioner 
argued that the seheme of the Act showed 
that whatever profits are earned, they were 
jatended toebe wholly assessed and the 
construction we are placing on this clause 
is inconsistent with the scheme of the Act. 


There is no such general scheme in the. 


Act. Inthisrespect the law in India seems 
to be different from that in England and 
the English cases mentioned by the learned 
Vakil for the Commissioner have really no 
bearing on the construction of the Indian 
Act and need not be refered to. It is hard- 
ly necessery to observe that, when interest 
is deducted from the earnings under this 
clause by the partnership as its expenditure, 
it is really profit earned by the individual 
partner who takes the interest and it will 
be added to his income in assessing him 
jndividually, The actual rate of assessment 
and to what extent the state is profited 
or loses by the change in the assessee de- 
pends really on the actual income of the 
jndividual partner for the particular year 
and in the case where he has lost in his 
trade in any year the transfer of the 
amount as his income may merely reduce 
‘his losses and may not result in any assess- 
ment. But these are all accidental cireum- 
stances whieh may vary year after year. 
One year the State may lose and another 
year the partnership may lose. Gain or 
Joss to the State is really irrelevant for our 


purpose. 


There is one further observation to be 


made. It is only where interest is paid 
that the deduction contemplated by s. 10 
_(2)Gii) is permissible. Payment need not 
be actually in cash but may be by adjust- 


ment of accounts; but fn whatever manner : 


it is done it must be a real out-going. 
In the present ease the Commissiomer has 
found that interest has been paid as the 
question referred to us shows. There may 
.be cases where no interest has yet been 
paid but may þe, due only. In such a 
“gase the, partnership cannot ask for,deduc- 
: ° 
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tion of interest merely on the ground thaf 
it is due. Therefore, no question arises 
before us on this aspect of the matter. 

We, therefore, answer the question res 
ferred to us as follows:— 

Where a partner as partner lends money 
beyond the initial capital to the partner- 
ship at an agreed rate of interest and the 
money is used for capital expendithre, the 
interest paid by the partnership to him in the 
year of assessment must be deducted in 
computing the profits or gains of the part- 
nership within the meaning of s. 10 (2)(iiz). 

Costs Rs. 500 will be paid by the Commis- 
sioner of Income Tax to the assessees. 

The above judgment represents the joint 
view of Ramesam, J., and myself and was 
drafted by him after full discussion be- 
tween us. 


RerurRep Oasu No. 22 or 1926, 

This is governed by‘our opinion in the 
other case. ; 

Costs Rs. 100 will "be paid by the 
Commissioner of Income Tax to the asses- 
Bees. ; 

Wallace, J.—I agree with the statement 
of the law applieable to this ease as ex- 
pounded by my learned brother, the case 
being one where, on the facts found, there 
was a genuine borrowing of capital at the 
prevailing market rate of interest. I only 
wish to guard myself against the supposi- 
tion that in other cases it will not fall 
to be decided as a point of fact whether 
the alleged borrowing of capital was not 
a genuine loan but a mere device to evade 
the Act. To take an extreme case: Where 
two partners agree on anominal capital and 
then each lends additional capital at a 
fancy rate of interest calculated so high or 
with so little relation to the market rate, 
as to be obviously designed to absorb all 
probable profits, and thus enable them to 
submit a nill profit return, it would surely 
be open tothe Commissioner to find that 
there was no genuine borrowing of capi- 
tal. I agree thet the presentosse falls an- 
der s. 10 (2)(zi7) of the Indian Income Tax 
Act. i 


n 
Beasley, J.— I agresand make the same 
reservation as Wallace, J 


Tiruvenkata Achariyar, J.—The 
answer to the question ‘referred to the 
ull Benclt depends upon the meaning 
which should be ascribed tg the expression 

. a ce . 
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‘capital borrowed for the purposes of the 
business’ in s. 10, cl, 2 (iiij of the Indian 
Income Tax Act. It was argued by the learn- 
.ed Vakil for the Cofnmissioner that any 
sum of money which a partner puts into 
the business of a firm for being used as 
capital eannot be treated as a loan from 
him to the partnership, even though the 
firm purports to borrow the amount from 
him as a loan; in other words a firm cannot 
legally borrow its ca®ital from its partners. 
This proposition would be quite correct if 
by ‘capital’ is meant the sum which a 
partner contributes under the agreement 
of partnership for the purpose of commenc- 
ing or carrying on the business and 


which is intended to be risked by him in | 


the business. Thatis the true sense of the 
word ‘capital’ and so far as the contributions 
made by a partner relate only to capital 
so understood, he is not acreditor of the 
firm, He has no right to sue the firm for 
the recevery of such contributions or ad- 
vances and he can only get back his capi- 
talon the dissolution of the firm, out of 
any surplus assets which may remain after 
meeting all its liabilities. But in the clause 
we have to construe, the word ‘capital’ 
‘appears to be used not in the sense ofa 
partner's contribution as capital which as 
pointed out cannot be treated as borrowed 
capital but as meaning sums borrowed 
for capital expenditure. Such a borrowing 
by a firm whether from an outsider or from 
one of its partners cannot have the effect 
of increasing the capital of the firm, As 
observed in Lindley on Partnership: “If 
a firm borrows money so as to be itself 
liable for it to the lender, the capital of 
the firm is no more increased than is the 
‘capital of an ordinary individual increas- 
ed by his getting into debt". So itis the 
‘advances made by a partner to à firm over 
‘and above the amount which he has agreed 
‘to subseribe towards the capital of that 
business, cannot be treated as an increase 
of his capital but asa loan made by him 
and" if such advances are made for being 
used for the same purposes for which the 


original capital was intended to be used ` 


they will be capital borrowed for thepurpose 


of business within the meaning of s. 10, cl. ° 


(iii) and if the other requirements of that 
clause are Satisfied the payment of interest 
on sueh bovrowings should be deducted 
from the profits of the business. lt is a 
question of factin each«ase whether the 
further advance made by & partner over 
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and above the capital agreed to be put 
in by him is really a loan by him tothe 
partnership or ait increase of his capital 
in the business made with the consent of the 
other partners. So far as the present case 
is concerned the question referred treats the 
&dvances in question as loans made by the 
partner to the firm for being utilised as 
capital and there seems to be novalid ground 
for questioning that fact. I, therefore, agree 
that the question should be answered in the 
affirmative, 


V. N. Y. Question answered in the affirmative, 





NAGPUR JUDICIAL COMMIS. 
- EE COURT. 
ISCELLANEOUS OIVIL APPEAL No. 11 
April 25, 1928, ud 
Present:—Mr. Findlay, J.Q. 
RAMRAO-—A»PPRLLANT 


versus 
NM WASUDEO—RESPONDENT. 
rovincrat insolvency Act (V of 1920), s. 1 
— Order of discharge, effect of, on dtu mobo & 
not proved—Attachment before adjudication—Attach- 
ng creditor, whether secured creditor, 

The effect of an order 
Provincial Insolvency Act 
is to release him from all 
Act except those that are 


even ifthe creditor deliberately chooses not. 
his debts in the insolvency 4 es not to prove 


The mere factum of attachment b i 
the insolvent's property be AE E 
not bring him within the 
creditor, as the attachment, 


& species of temporary lien, which cont i 
the insolvency petition has been admitted, PRU GEM 


Miscellaneous appeal against 
in the Court of the District’ J ndas, Nasrat 
dated the 25th November, 1927 'in Civil 
Appeel 2 No, 124 of 1927, : 

r. K. P. Vaidya, for the Appel 

Mr. G. R. Deo, for the Ree 

JUDGMEN T.—Admittedly,in this case 
@ Receiver was appointed ag far back 
as the lst of May, 1916, in execution of 
a money decree and he was placed in 
possession of four Occupancy fields op 
3rd February, 1916. From that date pays 
ments had been made to the present ap; 
pellané towards the satisfaction of his 
decree. Wlten the Paben ên applies to 
insolvent,” in ly? 
appellant was the only creditor, s 
in the &pplicatidn. THe appellant, how. 
ever, did not want to* be shown, aS & 


$2 
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scheduled creditor and claimed a priorright 
under his attachment.  , . : 

The appellants position is that a lien 
was created by tne attachment in his 
favour and that he was, to all intents and 
purposes, a secured creditor and that the 
order of the Insolvency Court discharging 
the respondent could not aifect the appoint- 
ment of the Receiver who must continue 
unsilthe appéllant's decree is fully satisfied. 
I donot think the appellant's position in 
this connection is a correct one, ‘The effect 
of s, 44 (2)*of the Insolvency Act is 
that the order of discharge, dated the 
23rd December, 1926, released the in- 


Solvent from all debts provable under. 


the Insolvency Act. Turning tos. 34, sub- 
s. (2) of the Insolvency Act, there can 
be no question but that, during the 
insolvency proceedings, the balance of 
the claim due to the present appellant 
under his decree was a debt provable under 
the Act. That the appellant deliberately 
chose not to have ıt proved is quite 
another matter and it seems to me, in 
these circumstances, that automatically the 
respondent was released from the balance 
of the debt in question which clearly 
could not come under either of the four 


classes mentioned in sub.s, (1) of s. 44 
of the Act. i 
I may add that I do not think the 


mere factum of attachment was sullicient 
to bring the appellant within the cate- 
gory of securea creditor. The attachment, 
at the most, only creates a species of 
temporary len which continues until the 
insolvency petition has been duly admitt- 
ed. In this connection the provision con- 
tained in s. 5) of the Insolvency Act is 
ignificant. 
: Tipline aa I do, therefore, that the 
debt was wiped out by the order of 
discharge passed by the {nsolvency Court 
ex natura rei the appointment : of the Re- 
-ceiver lapses. In those circumstances, the 
orders of the lower Courts are correct. The 
appeal accordingly fajls and is dismissed. 
Appellant must bear respondent's costa 
in this Court. { fix Rs. 20 as Pleader’s 
Costs in the lower Oourts as*already 


fees, : 
ioni D, Appeal, dismissed. 
e ° . e. . 
e. 
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MADRAS HIGH COURT. 
Secon» Civit Arprats Nos, 122 AND 463 
or 1925. 
Novembér 30, 1927. 
Present: —dJustice Sir William Watkin 

Phillips, Kr., and Mr. Justice Ramesam. 

In Áe?PEZAL No. 122 or 1925. 6 
VADLAMUDI SASTRULU AND otapes— 
—DEPFENDANTS—À PPELLANTB 
versus 
THALLURI VENRATASESHAYYA 
AND OTHERS—PLaINTIFFS AND DEFENDANTS— 
RESPONDENTS. 

In AÁPPzaL No. 463 or 1925. 
VADLAMANATTI SRINIVASA 
DIKSHATULU AND oTHESS—DEFENDANTS— 

APPELLANTS 
versus 
THALLURI VENKATASESHAYYA 

AND OTHERS—PLAINTiFFS AND DEFENDANTS 

— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 11, 98 
—ARes judicata—Suit under s. 14, Religions Endow« 
ments Act (XX of 1868)—Subsequent one under O, I, 
T. 8, Civil Procedure Code, whether between same para 
ties—‘Gross negligence’, meaning of—Swit under O. I, 
7. 8, Civil Procedure Code, to declare property as ben 
longing to trust—Trustee setting up private rights in 
temple—Sutt whether falls under s. ¥2—Maintainability 
of suit without sanction—Limitation Act (1X of 1908), 
Sch. I, Arts, 184, 144—Suit to set aside invalid lease 
of temple property—Limitation, 

A guit under s. 14 of the Religious Endowments Act 
is as mucha representative suit as one filed under 
8.92, or O, I, r.8, Civil Procedure Code, asit ig 
equally brought in, and as it affects the rights of, all 
those interested in the religious endowment and all 
such interested persons become in the eye of the law 
parties to such à suit, [p. 899, col, 1.] 

aA decision in a suit under s. 14 of the Religious Ens 
dowments Act and a later one under O. I, r. 8, Civil 
Procedure Code, in respect of the same endowment by 
persons interested must be held tobe between the 
Same parties, [ibid] 

Where the dharmakarthas of a temple or some of 
the worshippers sue for the purpose of establishing 
the rights of the idol, the decision is binding upon 
those interested in the endowment unless the plaints 
itis are proved to be guilty of fraud, collusion op 
gross negligence in the conduct of the litigation. [p, 
$99, col, 1.) . 

The mere non-production of even some important 
documents does pot necessarily show want of dili« 
gence or want of interest in the conduct of a Pitiga. 
ton, [p, 900, col. L] 

Where the trustee of a temple sets up the conx 
tention that the temple is fot a publie one and that 
the deities were intended for his exclusive family 
worship and the properties are not public endows 
ments, a suit under U.1,*r. 8, Civil Procedure Code, 
by the worshippers to establish thg title of the 
temple to the *property and éo have it restored to 
e the trusteesis one that falls unders, 92 inasmuch 

as the prayer to get the properties restored to tha 

trustee 15 a futile ope withoutg prayer for appoint. 
. mentof a grustes and is, therefore, not maintainable 


f. without sanction, [P 900, cal 2; Pa 901, col 1] * 
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A suit to set aside an invalid sale of the property 
of a public endowment whether voluntary or in 
exécution of a decree is barred if instituted more 
than 12 years from the date of transfer. In the 
case of a lease, if it is of a temple, the trustee 
having no beneficial interest, Art, 134 of Sch. I of 
the Limitation Act will apply and ifof a mutt, 
Art, 144 would apply and in the latter case there 
is no adverse possession from the date of lease. 
Whether there is adverse possession after the death 
ofthe lessor would be a matter dependent on the 
particular facts of each case and no general observa- 
tion can be laid down. [p. 904, col. 2.] 

[Oase-law fully considered.] 

Per Ramesam, J.—It is not a matter of import- 
ance whether the manager ofa temple or chatram 
can be properly described as trustee, for if Art, 134 
does not apply Art. 144 would apply and there 
would be adverse possession from the date of the 
alienation, Since the manager of a temple is one 
who has no beneficial interest and a permanent 
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lease on improper terms granted on behalf of a. 


temple by its manager can be set aside by a suit 

properly framed for the purpose by worshippers if 

not by the trustee himself, adverse possession 

begins from the date of the lease itself in the case 

of a temple as opposed tothe case of a mutt, [p. 903, 
e 


col, 1. 

Per Phillips, J.—The decision in Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (15) must be 
confined to itsown particular facts, as otherwise it 
ts difficult to reconcile it with the subsequent deci- 
sion of the Judicial Oommittee in Srinivasa Chariar 
y. Hvalappa Mudaliar (16), and the earlier decision 
in Abhiram Goswami Mohant v. Shyama Charan 
Nandi (14). [p, 905, col. 1.] 


Second appeals against a decree 
of the Court of the Subordinate Judge, 
Masulipatam, in O. S. No. 37 of 1923. 

Messrs. S. Varadachariar, V. Krishna 
Mohan and M. Ramachandra Rao, for the 
Appellants, 

The Advocate-General, Messrs. V. Surya- 
narayana, A, Krishnaswami Ayyar, K. 
Kamesvara Rao, A. Venkatachalam, Ch. 
Raghava Rao and P. R. Ganapathi Ayyar, 
for the Respondents. 

f JUDGMENT. 

Ramesam, d.—These appeals arise 
out of asuit brought under O. L,r.8 of 
the Code of Civil Procedure by five plaint- 
ifs claiming to be worshippers of five 
temples in Vellatur, Repalle Taluk, Guntur 
District (formerly Kistna e District) for 
certain reliefs in respect of the suit pro- 
perties which are alleged to belong to the 
idols of the suit tefhples. "The. Subordi- 
hate Judge has given a decree in favour 
‘of the plaintiffs Appeal No. 122 was 
filed by defendants Nos. 2 to 44 and Appeal 
en was fled» by defendants Nos. 45 
to " . * 
` The facts of fhe case may now be briefly 
ptated, Early in the last. cenjury ^ one 
Fhadikonda Sashayya, grandfather of the 
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first defendant's father, who was originally 
anativeof Vellatug went to Hyderabad and 
after acquiring much wedlth in the Nizam's 
Dominions returned to his native place 
where he built the suit five temples for 
the deities of Sidhi Ganapathi Swami, 
Rajeswara Swami, Bhimeswara Swami, 
Authi Seshachala Swami and Kameswari 
Maharani. During his lifetime he was 
conducting the festivals and the other 
affairs of the temples. It is said that he 
left a Will of the year 1826 directing his 
widow to make permanent “endowments 
for the temples and for this purpose he 
directed her to spend asum of Rs. 70,200 
out of his properties. Afterwards two 
sets of properties in the villages of 
Kowthavaram and Peda Pulivaru were 
purchased by his widow AuthiLakshmamma 
and another set of propertiesin the village 
of Vellatur were given by the zemindar 
of Narasaraopet as endowments for the 
same temples. The widow was conduct- 
ing out ofthe lands purchased by her 
the affairs of the temples and afterwards 
made a formal gift of the lands to the 
idols. In the year 1838 his sons Sidhi 
Ganapathi Doss and Nagabhushana Gajana 
Doss executed a document recognising the 
gift, Ex. F. The defendants do not admit 
the genuineness of the document, but it 
is clear that even ifthe particular docu- 
ment is not genuine, the history of the 
connection between the suit lands and 
the temples must be somewhat in the 
manner set forth in this document. 
Inthe year 1857 the elder brother Sidhi 
Ganapathi Doss died. Soon after Ris death 
there were some disputes about the dharmaa 
karthaship of the temples between hig 
widow Mahalakshmamma and the younger 
brother Nagabhushana Gajana Doss. The 
lands in all the three villages were dealt 
with by the Inam Commissioner in 1859 
to 1864 and inam title-deeds were issued 
for the lands in all the three villages 
A house-site with a building known as 
Bhimeswara Vilas, because god Bimeswara 
Swami when carried in procession was 
made to rest on this site for some time 
was also purchased by Sidhi Ganapathi 
Doss. It was then seld in execution for 
certaih debts due by his widow Maha- 
lakshmamma and purchased by V. Val. 
labarayudu who in his tara sold it to N 
GajanaDoss by gale-degd, Ex. XH, of the 
year 1866. This site way also given “away 
by N, Gajana Doss to Sidhi Ganapathi 
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Swami, the first of the five idola under 
a gift deed, Ex. N. It appears that N. 
Gajana Doss fegan to contract debts 
either because he was living an extrava- 
gant life or hę was carrying on the 
temple affairs in au extravagant manner, 
or for some other reason. 

First, wê have got a simple bond, Ex. V-O, 
dated 16th duly, 1867, for Rs. 1,500. Under 
the document one of the title-deeds, namely, 
Ex. B., for the lands in Kowthavaram was 
deposited with the creditor as security. On 
26th August, 1873, for the  balanoe of 
amount due under Ex. V-e, for the amount 
due ‘on a hundi and for asum of Rs. 684 
‘borrowed on that date a mortgage-deed, 
Ex. V, wagexecuted by N. Gajana Doss by 
which the lands in Kowthavaram were 
mortgaged to the same creditor, V. Rama- 
8wami, V.Ramaswamihad ayounger brother 
Venkataramana and in the family parti- 
tion the debt fell to the shareof the latter. 
Venkataramana died leaving a son Gopala- 
krishnamma. Towards the balance due 
under Ex. V and for further sums borrow- 
ed for meeting the expenses of the temples 
and for executing repairs to the buildings 
connected with the temples a mortgage- 
deed, Ex. V-a, was executed in favour of 
Gopalakrishnamma represented by his 
mother and guardian in 1881 mortgaging 
the lands in Kothawaram as before. Exhibit 
V-a was renewed by Ex. V-b dated 15th 

: January, 1887, for a sum of Rs, 8,000 
consisting of the amount of principal and 
interest due on Ex. V-a and a sum of 
Rs. 2,032 due on a promissory note of 
December, 1886, and a sum of Rs, 975 
borrowed on that date for repairing some 
of the buildings attached to the temples. 
This mortgage was a mortgage with posses- 
sion and the mortgagee was given posses- 
sion of the lands in Kowthavaram. On 6th 
December, 1888, a permanent kath 
(muchilika), Ex. II, was executed by Gopala- 
"Krishnamma in favour of N. Gajana Doss 
"py which the lands in Kowthavaram were 
permanently leased te him for an annual 
rent of Rs. 802. The consideration for 
this permanent lease was the digcharge 
of Ex. V-b, the mortgage for Rs. 8,000. On 
10th®December the landlord's righteunder 
the permanent lease was mortgagede for 


Rs. 2,000—consisting of the debts already . 


‘contracted for the'expenses of the temples, 
festivals and othewaffairs of the témples— 
Rs, 700 and a sêm of Rs, 1,800 borrowed 
. from others for the same purpose, Inthe 


e 
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year 1891 two persons obtained leave of 
the District Court of Kistna under s. 18 
of the Religious Endewments Act, XX of 
1863, and filed a suit O. S. No. 4 of 1891 
under 8. 14 of the Aot against Naga- 
bhushanam and his son Seshayyaalleging 
that the various sums borrowed by Naga- 
bhushanam for which Ex. V series were 
executed were not spent for the expenses 
of the temples andethat the permanent 
lease was wrongly executed and preying 
forthe removal of the defendants from 
the office of dharmakarthas, for the appoint- 
ment of afresh dharmakartha and for such 
other proper reliefs Ex. I-b. The defend- 
ants filed a written statement stating that 
the temples were not publie temples but 
private temples belonging fo the defend- 
ants who were the owners and not dharma- 
karthas and that the public had no rights 
in the suit temples—Eixs. I-c and d. The 
lessee V. Gopalakrishnamma was after. 
wards added as the 3rd defendant and 
he supported defendants Nos, 1 and 2— 
Ex, Le. Nagabushanam died soon after, 
Issues Nos. 1 and 2 in the case were: 

1. Whether the lands were irrevocably be- 
stowed upon this temple, and 

2, Whether it is a private foundation or 
a public endowment? 

On these issues the District Judge, 
Mr. Mackenzie, says “Iam unable to say 
that these five temples in Vellatur are 
public temples and I find that the landa 
were not irrevocably bestowed upon 
these temples, that they are a private 
foundation and that Act XX of 1863 does 
pot apply.” There was an appeal to the 
High Court which came on before Oollins, 
O.J. and Shephard, J. The oral and 
documentary evidence of the plaintiffs was 
not printed in the appeal. They observed 
that they saw no reason to differ from 
the judgment ofthe District Judge and 


mentioned an additional circumstance, 
namely, that, the gods kept in these 
temples were in the habit of bting 


taken in the houses of the defendants 
and there kept on cegtain oceasions; and. 
they dismissed the appeal. Seshayya, son 


* of Nagabhushanam, continued in the foot- 


steps of his father. Under Ex. Ala, dated 
the 22nd February, 1894, he *mortgaged 
for Rs. 1,400 the lands at Veléatur and the 
houss known as Bhimeswara Vilas. A, 
guit*was brough$ on this! mortgage O. S, 
No. 395 sf 1856 .on the file of the District 
Munsif's«Oourt of Bapatla; Thg motheg 


S 
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Mahalakshmamma filed a suit for a de- 
claration that her son Seshapa. had no 
right to mortgage the properties and the 
mortgage was not binding on her, Ex. 
XIIL-b. The mortgagee pleaded that the 
temples were private temples belonging 


to the 2nd defendant Seshayya—Ex. XIII.c.: 


The District Munsif of Bapatla relying 
on the former judgment in O. 8. No. 4 


. of 1891 found on the Ist issue that the 


tem ple to which the suit inam was dedicat- 


. ed was a private*temple of the family of. 
. the plaintiff and the 2nd defendant. 


On 
3rd issue he found that the plaintiff also 
had a right of control over the affairs of 
the temples and that the 2nd defendant had 
norightto alienate the properties without 
her consent during her lifetime and on 


. this ground he have a decree declaring 


that the mortgage was not binding on 
the plaintiff. There was an appeal (No. 
230 of 1899) to the Subordinate Judge of 


, Kistna and he feund relying on ihe former 


. fore, 


judgtwents in O: 8. No. 4 of 1891 that 
the 2nd defendant was the full owner of 
the lands and he also found that the suit 
was barred under Art. 120 and he, there- 
dismissed the suit, Seshaya next 


~ mortgaged for Rs. 4,000 his rights in the 


wn‘ eo’ 


Kowthavaram lands subject to the perma- 
nent.leage and the Vellatur lands under 
Ex. XI, dated the 3rd. November, 1900, in 
favour of one Vadlamannati Srinivasa Dik- 
shet who is now the 45th defendant, He 
filed a suit O. S. No. 29 of 1911 to recover the 
amount due on the mortgage and this was 


. decreed by the District Judge of Kistna, 


' Ex. XV. 


The ist defendant in this suit 


: was Subbamma the widow of Seshayya 
- who died in the interval and she pleaded 
. that the properties formed the endowments 

' of the temple at Vellatur and the mort- 


"a, 


gages were not binding. Apparently the 
plaintiff met this contention by saying that 


Jit was barred -by ves judicata by the 


decrees in O. S. No. 4 of 1891 and its appeal 
and the decree in A, S. No. 280 of 1399, 


' The second issue raised ethis question of 


' pes judicata, 


The District Judge said 
nothing about the 2nd issue and he 
decreed the plaint#ii's suit. Meanwhile Sub- 


' bamma filed another suit in 1908 in ths 


District Court of Guntur—it was after- 
wards numbered as 84 of 1910 in the Bub- 


' Court of Guntunfcer a deélaration that the 


< mortgages*and alienations madè by her hus- 


' Piksahatulu, 


band were not valid. In thie suit'Srinivasa 
plaintif" in the mortgage 


- : 
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suit, was the 15th defendant. This suit 
related only to Vellatur lands and did 
not relate to the Kowthavaram lands. The 
12th issue in that euit' was ‘Whether 
the 15th defendant's mortgage-debt is 
valid and binding on the plaintiff, even 
though it was executed for the personal 
purposes of her husband?" The Sub- 
ordinate Judge found that the lands in 
the suit, namely, the Vellgtur lands, were 
public endowments to the temple ofSidhi 
Ganapathi Swami and that the 15th de- 
fendant’s mortgage-debt was binding upon 
the plaintiff in her capacity as the 
heir of her husband but not binding 
upon her in her capacity as the here- 
ditary  dharmakariha of the temples 
and it was not binding on the land of 
Vellatur included in that mortgage. He 
made a remark that the lands in Kow- 
thavaram stood on a different footing 
and gave no decree in respect of those 
lands. There were appealsto the High Court 
inbothsuits, A. S. No. 11 of 1913 was an 
appeal against O. 8. No. 29 of 191land A.S, 
Nos. 213 and 278 of 1913 were cross appeals 
against O. S. No. 84 of 1910. Theappeals 
came onfor hearing before Sankaran Nair 
and Oldfeld, JJ. T'heir Lordships observed 
that Subbamma's contention thatthe temples 
were not private temples but were public 
temples and that the properties in the 
suit formed the endowments of these tem- 
ples was not res judicata by reason of the 
decision in O, S. No. 4 of 1891. At the 
same time they construed the judgments 
of the District Judge and the High 


‘Court as showing that lands at Kowtha- 


varam formed private propérty of her 
husband's family but the Vellatur lands 
were public endowments and the morte 
gage was not binding on the temples, 
In the result they exempted the Vellatur 
lands from the mortgage-decree which 
remained bindingon the Kowthavaram 
lands. There were other litigations in 
1913 and 1916 which need not be referred 
to at present. In 1819 Subbammal’s adopte 
ed son Koteswara Rao filed a suit (O. 
8. No. 46 of 1918) for a declaration that the 
mortgage-bond, Ex. in favour of 
Srin’vasa Dikshatulu and the decree obe 
tained on its basis were not binding 
evel as to Kowthavaram lands—Ex, XIII-8. 
The suit was dismissed, on the ground 
that it was barred bye O. II, r, 2—Ex, 
XVIiL—and this judgment was confirmed 
on appeal to the High Court by SV allis, 


ba . 
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C. J., and Krishnan,J.—Ex. XVIII-a. The 
present suit was filed in August, 1923. 

The contesting defendants in both the 
appeals have repqated the old contention 
that the temples arenot public temples, 
‘and whatever the true view may be, 
they contend that the point is res judicata 
by reason of the decision in O. 8. No. 4 
eof 1891. They also plead that the suit 
is barred ty limitation either under Art. 
134, or Art. 144. They also contend that 
the suit is not maintainable, that it is 
jn essence a suit under s. 92 of the 
Code of Civil Rrocedure and that thatsection 
could not be evaded by merely framing 
the suit in a formto which s. 92 would 
not be applicable. All these contentions 
have been repeated in appeal. The 4th 
issue relates tc the question whether 
the suit temple was a public or private 

temple. After hearing the appellants’ argu- 
ment on this question, we did not think 
it fit to call upon the respondent as we 

. were not prepared to differ from the 
findings of the Subordinate Judge, It 
is true that the names of the five idols 
in the temples are somewhat uncommon 
in South India, for instance Sidhi Gana- 
pathi Swami is uncommon in South India 
though it isone of theidols to which every 
Hindu paysa visit when he goes to Benarea 
and it is perhaps more honoured in Nor- 
thern India. Similarly Rajeswari Swami is 
unknown in South India, thcugh a female 
deity Rajeswati is well known, Bbimes- 
tara Swami isnot uncommon, Authi Besha- 

. Chala Swami and Kameswara Maharani are 
also very rare in South India, But this may 
be explained by the factthat the founder 
Thadikonda Seshayya lived for some time 
in the Nigam’s Dominions, The mere fact 
that he brings in the names of the deities 

. better knownin that part of the country 
does not mean that the temples he bulit are 

rivate temples. The inam register for 
WAN atur lands, Ex. O, shows that-the grant 
of the lands was made by a eemindar and 
that the lands were described in the inam 
register ae Devadayam—facis which make 
it more probable that the temples were 
public temples, A zemindar is not likely 
to make a grant to a private tempe, In 
Gglumn 8 of Ex. O the inum is described to 

' be for the support of the pagoda, It Bhows 
that there was a, Dumbala of the year 1810. 

Mr. MakenzZie, in le91 was very much 
impressed by the dqminant part takeh by 
the Tifadikonda fgnilyin cohneetion with 


e .* 
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these temples. In the height of thel! 
devotion they seem to have identified them" 
selvcsso much with the temples that this 
conduct proved the domestic character of 
the temples. 
in this part ofthe country private temples 
are somewhat unusual. If there was oral 
evidence at that time that outsideés were 
coming into the temples with the permission 
of the Thadikonda members, the evidence 
now isthat the public used them as publie 
temples. Thetemples fave got a number 
of Vahanams and other paraphernalia. See 
schedules to Ex. 1-d. Itis also noteworthy 
that the decisions in O. S. No. 4 of 1691 
and its appeal have been construed by a 
Bench of this Court to mean not that the 
temples were private temples but ihat the 
Kowthavaram lands which were the subject« 
matter of that suit formed. the private 
property ofthe Thadikonda family. Their 
finding as to Vellatur lands practically 
amounts to holding that the suit temples 
were public temples. Itis unnecessary to 
repeat the other circumstances mentioned 
by the Subordinate Judge in his judge 
ment. We think, therefore, that the suit 
temples are public temples. But a mere 


finding of fact to this effect does not 
dispose of this question completely, 
for the next question arises how far 
is this point res judicata in this suit, 


So far as the 45th defendant and his 
sons, defendants Nos. 46 and 47, are cons 
cerned there can beno res judicata on thig 
question for the judgment of the High 
Courtin A. S. No. 278 of 1913 as I hava 
already pointed out, amounts to saying that 
the suit temples were public temples. If 
there is any res judicata it isin favour of 
the plaintiffs and against the defendants} 
but when we come to defendants Nos, 2 to 
44 who are the representatives of the 
permanent lessee under Ex. III the ques« 
tion is a little more difficult. They wera 
not parties tothe later litigations and sd 
far as they are concerned we have to deal 
with the judgntentsin O. 8. No. 4 of 1891 
by themselves and not as construed by tha’ 
later judgments of the High Court, Tha 
first question is, do tHe plaintiffs in that 
ease represent the present plaintiffs. For 
this purpose we have toanalyse under what 
right the present plaintifis are. litigating 
and under wHat right the former plaintifis 
‘were litigating. Thee present plaintiffs 
claim, tô be worshippers pf the temples, 
They sey thet they and other worshipper, ` 
Š i 


t- ~ 


It must be remembered that * : 
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of the temple are entitled to a declaration 
that the lease is not binding on the temples 
and as the bedy of worshippers is a large 

- and numerous body, five plaintiffs claim to 
represent the general body of worshippers 
under O. I, r.8; so that wecome to this; that 
the suigisby the general worshippers of 
the temple, which again means on behalf. of 


the idols, and: they .seek to have the pro-: 


perty of theidola restored to the idols so 
that worship might We properly kept up. 
The former suit was also by two persons 
who were interested in the temples and in 
the performance of the service and wor- 
ship thereof and, therefore, in having the 
properties of the temples which had been 
wrongfully alienated restored to them (ss. 14 
aod 15 of the Religious Endowments Act). In 
either case the suit is really on behalf of the 
idol. In Alagappa Chettiar v. Muthiah Chettiar 
(1) Sadasiva Ayyar,J., observed: “A suit 
unders. 14 of Act XX of 1863 is, in my 
opinion, as much a representative suit as 
one brought under s, 92 of the Civil 


Procedure Code or some of the suits under . 


O.I,r.8, of that Oode, as it is equally 
brought in and as it affects the rights of 
all those interested in the religious endow- 
ment, All such interested persons become 
intheeye of the law parties to such a 
suit.” I agree with this observation, In 
my opinion both the suits were filed to 
protect the same interests and, therefore, 
they were between the same parties. 

. . Itis then said that the old suit was con- 
duoted with gross negligence and, therefore, 
.the finding init does not bar the present 
.ooRtention as res judicata, Assuming that 
“the idol is in the position of a minor and 
that the dharmakarthas of the temple or 
some of the worshippers suing for the 
purpose of establishing the rights of. the 
idol are to some extontin the position of 
guardians and, therefore, where they are 
guilty offraud, collusion or gross negli- 
gence in the conduct of the litigation the 
findings in the course of such litigation 
might not be res judicata (See Lalla Sheo 
Churn Lal v. Ramnandan Dobey (2) followed 
in Chunduru Ponniyy@ v. Rajan Viranna 
(3)] Westill have to see whether there has 
been such negligence in this case as to 


(1) 41 Ind, Cas. 745; 4% M. 23? at p. 240; 3 M. L. J, 
173; (1917) M. W. N. 740. e , 

(21:22 0. 8; 11 Ind. Deo. (x. B.) 7, ; 

(8) 72 Ind. Cas. 668% 45 M. 425 at p, 428; 15 L, W, 
32; (92) M, W. WN, 213; A. I R. 1922*Mad, 872; 42 M. 
P Ji 429, ° a ES E a. 
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come within the scope of that rule. In the 
first place, it is said that some of the docu- 
ments connected with'the nam inquiry 
were not filed in that suit. We now have 
Exhibits Ex. A-1, inam statement, Ex. A, 
register, and Ex. B, title deed for the 
Kowthavaram lands, Ex. G, register -for 
ihe Peddapulivaru lands and Ex. O and 
O-1 the inam register and statement for the 
Vellatur lands. None of these documents 
were filed inthe former case. Though the 
inam statement and register for tha 
Kowthavaram lands, namely, Ex. Aand A-1, 
do not show the lands to be Devadayams, 
but only personal inams, still it may be 
said that cols. 16 and 17 refer to the 
manager for the time being of the pagodas, 
At any rate, the title deed shows that it was 
issued in favour of the manager for the time 
being of the pagodas and fe title-deed 


.refers to the Devadayam inam. Exhibit O, 


the register for the Vellatur, is stronger for 
itrefers to the inam as Devadayam and 
Shows a grant by a zemindar to these 
temples, which is not likely unless they are 
public temple. At first sight it strikes one 
that the non-filing of these documents was 
a great defect in the plaintiffs’ case as it 
was conducted in 1891, But as against this 
fact if must be remembered that the 
essential facts disclosed by these documenta 
were before the District Judge on the 
former occasion. In para,10 of his judge 
ment Hx. I, Mr. Mackenzie says: “Thug 
when the Inam Commissioner held in his 
inquiry into the inam lands which the 
family had purchased, thefamily did not 
ask that the title-deeds be given if their 
name but asked for title deeds to the 
dharmokarthas of  Qanapathi Swami's 
temple.” The fact that the title deeds were 
issuedin tbename ofthe dharmakartha was 
before him, but he was looking at 
it from a different angle. He was explain- 
ing it away on the footing that it was the 
result ofthe extreme devotion of the mema 
bers of the family as a result of which 
they identified all their activities with the 
idols of the temples. He previously 
observed: “Through devotion to tha 
god Gantpathithe whole family property 
stood in the name of the god. All ghe 
members of jhe family took that name 
and it is inseribed on tha domestie 
utensils. Even the houses they livein 
bear the name of the god , Again in*pgra. 
ll he tefers to the plaingifie’ contention 
that the entry of the iname in the name 
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' of the dharmakarthas is a most important 
admission. "In para, }3 he refers to the 
defendants" ples that the entry of the lands 

` inthe name of the dharmakarthas can be 

- explained as a private act of devotion to that 

' deity with which the public has no concern. 

. 1A para. lt he says “The mostidificult point 
for 2ad defendant to explain 18 the entry of 
the lands ig the name of the dharmakarthas 

" was done because of a domestic devotion to 

: Ganapathi. When lands are entered in 

c the name ofthe dharmakarthas ofa temple 

: it creates a- presumption that the lands are 

‘ the property ofa public temple. Bat the 

‘ explanation given is that this family had 

-Bo much devotion to Ganapathi that they 

t placed everything under god's name and 

“kept no’ account of any sums spent upon 

* these temples. The circumstances are 
..unusüal and the explanation is peculiar, 
but I am disposed to acceptit. There is 
- strong evidence on behalf of the defendants 
‘that these temples maintained a domestic 
- eharacterand that visitorseutered thetemples 
only by permission". Reading with all 
* these passages 1t seems to me that the non- 
‘filing of the inam papers really did not 
“make any difference, seeing that the facts 
Gontained in them were really before 
Mr, Mackenzie; they did not make any 
"impression on him because of the oral 
‘evidence of the defendant which he was 
disposed to accept, and evenit. the (mam 
papers had been filedthey would nothave 
‘made any impression on him because he 
“was igclined to accept the oral evidence of 
'.£he defendants explaining the conduct of 
‘the Thadikonda family. Anyhow it is 
'elear that the plaintiffs in that case were 
not guilty of fraud or collusion, nor even 
of gross negligence, having regard to the 
facts above pointed out. The lease-deed, 
Ex. III, mentions the fact that the lands 
were in the possession and'enjoyment of 
Thadikonda peopleas dharmakarthaé of the 
temple and the title-deeds were issued in the 
.mameof N. Gajana-Doss as dharmakartha, 
In Madhavaya v. Kerala Varma (4) Benson 
and Bashyam Ayyangar, JJ., held thatthe 
fact that certain harars were nof produced 

* jnethe former litigation did not necessarily 
show wantof diligence or want of interest 
in the conduct of the former litigation, 
They pointed cut that the former litigation 
wes actively andl earnestly progecuted and 
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I think it very possible that this : 
- think that this amounts to gross negligence. 


"ihe appellants 
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the plea found on the evidence of karara 
was strongly pressed by the plaintiff. 
These observations apply in this suit also. 
The contention that the title-deeds were 
issued in the name of the dharmakarthas 
was certainly very earnestly pressed and 
the fact that the documents were nat actual- 
ly produced made no difference. As to the 
not printing of the plaintiffs’ oral and 
documentary evidengein appeal Ido not 


Mr. Mackenzie was impressed by the defend- 
ants evidence and it is this evidence that 
had to demolish in the 
Appellate Court and that it is the evidence 
which had to be put beforethe Judges of the 
High Court, commented on and, if possible, 
gotover. They made the attempt honestly, 
but failed, The case cannot be worse 


‘than if they never had filed the appeal. 


In my opinion, therefore, there was no gross 
negligence in the cohduct of the former 
litigation. Therefore, the finding that the 
temples were private temples is res judicata 
between the present plaintiffs and defenda 
ants Nos. 1 to 44, 

Another point pressed for the appellants 
is that the suit as framed under O. I, r. 
of the Civil Procedure Code is not maintain- 
able, It has been held-in Madras that in 
the- case of a temple where the suit isto 
establish the right of the temple to pro- 
perty in the hands of alienees,to recover the 
property and to have it restored to the 
trustee, it is maintainable under O. I, r, 8, 
See Kelyana Venkataramana Aiyangar v, 
Kasturi Ranga Aiyangar (5) which is the 
case of a temple and Chidambaranatha 
Thambiran v.  Nallasiva Mudaliar (6) 
which is the case of a mutt. Similar 
decisions have been passsd in the Caleutta . 
High Court. But itis said that this suit is 
really to evade the provisions of s. 92 of tho 
Civil Procedure Code. In the present 
ease we have got the fact that the trustee 
of the temples, namely, the ist defendant, 
dces not support the plaintiffs. Hecantend- 
ed that the temples were not publie templca 


-and that the deities were intended for 1L'e 


worship of the fafbily exclusively. If so, 
heis not fit and proper to be the trustee df 
these temples. Assuming that they wee 
really publie temples, it Igoks as if it ig 
òf the plaintiffs gfter getting a 
declaration that, the suit: temples are 

(B) 38.Ind. Cas. 73; 40 M. e 31M. L. J. 777; 20 
M. L. T. 490; 5 L. W, 625; (1917) M. W. N, 400, , 

(8) 42 Înd. Chs. 866; 41 M, 124; 33 M, L. Je 357; aq 
M L. Te218; GL. W, 666, "x ` 
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public temples to get fredh trustees appoint- 
ed and then prima- facie it is for the new 
trustees to take. steps to recover possession 
ofthe alienated property. Such a ‘suit 
-would lie only undef s. 92 of the Civil 
Procedure Oode. By framing a suit 
not as- ons for appointment of fresh 
trustee, gesing that the Ist defendant dis- 
claimed his capacity of trusteeship for the 
Buit temples, but merely for the purpose of 
getting the property restored to the 
temples it strikes $ne that there is an 
attempt to evade s. 92. of the Civil Pro- 
cedure Code, In Ali Jafar v. Fazal Husain 
Khan (Tjit was observed: ‘Those reliefs 
have obviously been framed in order to 
avoid the operation ofs. 92 ofthe Codeof 
Civil Procedure. We entertain the gravest 
doubts whether a suit of this nature ig 
maintainable at all", In the present case 
also’ the reliefs claimed are such as are not 
strictly covered by 5.92; but as I have 
already pointed out*the suit temples have 
no propet trustee and any prayer to get the 
properties restored tothe trustee seems to 
be futile prayer without having a proper 
'trustee appointed, and a suit to get a 
proper trustee appointed would fall under 
s. 92. I agree withthe observations in 
Ali Jafar v. Fazal Husain Khan (7) and 
I am of opinion that the suit is not 
maintainable as evading the provisions of 
g. 92. 


The next point we have got to consider, 
which isthe most important point, is the 
question of limitation with respect to the 
properties covered by Ex. IIL On this 
pointit will be convenient torefer to a few 
decisions bearing on this matter. I will 
refer mostly to the decisions of the Privy 
Council only. But as a necessary introduc- 
tion to them I will have to refer to two 
Madras decisions. In Mahomed v. Gana- 
pati (8) it was held that where the 
dharmakartha of a temple granted a lease 
the cause of action for the successor ran 
not from the date of the lease but from the 
date ef succession to the office. It was 
observed: “Subject to the lawof limitation, 
the successive holders of an office, enjoying 
for life the property attached to it, are at 
liberty to question the dispositions made 
by.their predecessors and it is equally clear 
that time runs against the guccessor who 


(7) 67 Ind. Cas. 659; 44 A. 622; 20 A. LI, 
U.P, L. R. (A) 131; ALT. R. 1922 AIL 349. 

(8) 13 M. 271; 4 Ind, Deo. (x, 8.908... " 
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challenges ‘his predecessor's disposition, 
not from the date of the disposition, but 
from the date, of the ..predecessor'& 
death, when only the sucéegsor became entitle 
êd to possession", In Velu Pandaram v. 


‘Gnanasambanda Pandara Sannadhi (9) it 


was held following thia decision that whera. 
the hereditary trustee of a katalat alienates 
the offca and the properties belonging * 
to the katalai, the successor can bring a 
suit to recover all these properties within 
12 years of the suceession as it may be- 
said that there was a succession of lifes 
estates and the suit was, therefore, not 
barred though it was brought more than 
12 years after the date of alienation, This: 
decision was reversed by the Privy Oouneil 
in‘ Gnanasambanda Pandara Sannadhi v, 
Velu Pandaram (10). It was held that there 
was no such thing like succession of life- 
estates in the office of trusteefhip and the e 
cause of action arose immediately after the 
alienation which was void according to the 
decision in Rajah Vurmah Valia v. Ravi 
Vurmah Kunhi Kutty (11) and that the suit 
was barred; so far as the office was concern- 
ed Art. 124 was applied and so far as the 
properties ‘were concerned Art. 144 was 
held to apply. In Damodar Das v. Lakhan 
Das (12) the facts were: There were two 
mutts belonging to the mahant; on his death 
there was a dispute as to succession and 
there was a compromise by which one of’ 
the claimants got one mutt and the other 
claimant got the second mutt. The successor 
of the former afterwards refusing to 
recognise the validity of this compromise 
brought asuit to recover the second mutt 
on behalf of the idol in his mutt. Sir*Arthur 
Wilson in delivering the judgment of the 
Privy Council held that the suit was barred 
agreeing with the High Court of Oaleutta. ` 
No particular Article wasireferred to in the 
judgment of the Privy Council. The High 
Court relied on Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram (10) and see- 
ing thatthe Judicial Oommittee agree 
with the High Court we must take it that 


(3) 19M. 243; 6 M. L. 1.39; 6 Ind, Dec. (x. s.) 


(10) 23 M. 271; 2 Bom. L. R. 597; 4 O. W. N. 329; 27 
I. A. 69; 10 M. L. J. 29; 7 Sar. P. O. J. 671; 8 Ind. Dec. 
(x. 8.) 591 (F. O.). 

(il) 1 M. 235; 1 Ind. Jur. 134; 4 I. A. 76; 3 Sarg P. + 
Q. J. 687; Suth. P. C. J. 382; 1 Ind. Dec. (N.B) 156 
. Q). 

Mts 7 Ind. Cas. 240; 37 O. 885; 1f O. W.N. 889; 
12 C. L. J. 110; (1910) M. W. N. 303;*7 A. L. J. 791; 8 

L. T. 145» 20 M.L. 4. 624; 42 Bom. L, R. 002 37 
41 (P. O) a 
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lt was held that adverse possession began 
from the date of the compromise, The 
High Court referred to the defendant's 
adverse possession for 27* years. In Iswar 
Shyam Chand Jiu* v, Ram Kanai Ghose (18) 
the Rajah of Pachakote brought a suit as 
the shebait of certain Hindu deities in 
1901 within three yearsof the death of his 
. predecessor-in-title toset asidea mokurari 
lease granted by such predecessors in 1872 
and to recover possession of debuttur pro- 
perty. Following the decision in Abhiram 
Goswami Mohant v. Shyama Charan Nandi 
(14 the Privy Council held that Art. 134 
id not apply as the defendants were not 
purchasers within themeaning of that Article 
as it thenstood in the Act of 1877. As 
the language of the Art. 134 has since been 
changed that decision and the decision on 
which it was founded, namely, Abhiram 
Goswami Mohqnt v. Shyama Charan Nandi 
(14) areof no more value now, There is 
no discussion about the applicability of 
Art.l44. The next decision we have is the 
decision in Vidya Varuthi Thirtha Swamigal 
v. Balusami Ayyar (15) in which the judg- 
ment of the Board was delivered by 
the Right Hon'ble Mr. Ameer Ali. By 
this time Art. 134 had been changed 
and no question whether the lessee isa 
purchaser arose and it was held that the 
word trustee in that Article was not 
applicable to the manager of a mutt. In 
that case there was a lease granted by the 
former head of the mutt and the successor 
brought a suit to recover possessionof the 
properties. It washeld that Art. 134 did 
not apply because Pandara Sannadhi was 
not a tsustee within the meaning of 
. the Artiele. In the course of thejudg- 
ment there are observations tending to 
show that not only Mathadhipathis were not 
trustees but also managers or dharmakar- 
thas of temples or of mosques were not also 
trustees within the meaning of the Article, 
though actually the case related to a mutt. 
As tothe applicability of Art. 144 the 
following observation occurs in the judg- 
(13) 10 Ind. Cas. 683; 380. 526; 15 O. W. N, 417; 9 
M. T. T. 448: 8 A. L. J. 528;13 Bom. L. R. 421; 14 C. 
L.J.238, (1911) 2 M. W. N. 281; 21 M. L. J. 1145; 38 
I. A. 76 (P. C.). 
(14) 4 Ind. Cas. 449; 36 C. 1003; 10 C. L. Js284; 6 A. 
L. J. 857: 11 Bom. L. R.1234; 19 M L, J. 530; 146. 
W. Nel; 36 I. A. 148 (P. 0O). 


449: 41 M. L. J. 246: 3 U P. L. R. (P. C 


W. 78; 30 M. L. dy 0: 3 P. L. T. 245; 48 L A. 302; 26 . 
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ment at page 855*: “He (mahant No, 2) per 
mitted the plaintiff to continue in posses- 
sion and received the rent during his life 
Such receipt was with the knowledge 
which must be imputed to him that the . 
tenancy created by his predecessor ended 
with his predecessor's life, and can, therefore, 
only be properly referable toa new tenancy 
created by himself, It was within his power 
to continue such tenancy during his life, 
and in these circumstances the proper 
inference is that it was so continued, and 
consequently the possession never becama 
adverse until his death," As Iiread tbat 
judgment there are two points decided in 
that case (1) the question of law, namely, 
that Art. 134 does not apply to transfers by 
Madathipathies as they are not trustees 
within the meaning of that Article and (?) 
the question of fact, namely, that on the 
facts of that case mahant No. 2 had in his 
power the option to get rid of the lessee or 
not at his pleasure, that he chose to exercise 
the option in favour of continuingehim in 
possession, that the lessee continued in 
possession only by the permission granted 
by mahant No, 2, that a new tenancy was 
created by the conduct of the parties and 
that, therefore, there was no adverse 
possession, In Srinivasa Chariar v.Hvalappa 
Mudahar (16) Lord Shaw of Dunfermline,’ 
in delivering the judgment of the Board 
held that the dharmarkartha of a Hindu , 
temple is no more than a manager and his 
position and his rights were never higher 
than those of a mere trustee. In Subbaiya 
Pandaram v. Mahamad Mustapha Maracayar 
(17) also adecision on appeal from the Madras 
High Court, where property belonging to 
a chatram was sold in execution of a decree 
and was purchased by the defendants and 
the suit was brought more than 12 years 


after the purchase,it was held that the 
guit was barred whether Art. 134 or Art. 
144 applied. Throughout the judgment 


the appellant and his predecessor-in-title 
were referred to as trustees and there was 
also a reference to 8. 10 of the Limitation 
Act. Having regard tothe fact that* in 


(16) 68 Ind, Cas. 1; 45 M. 565 at p. 581; 31 M. L.T. 
i31; 16 L. W. 247; 13 M. L. J9 536; 24 Bom. L. R. 1214; 
A.I.R.1923 P. C. 325; 26 O. L. J. 534; 27 O. W.N. 


° 317: 21 A. L. J. 250; 49 I. A. 237 (P. O.). 


(1T) 74 Ind Cas. 492; 46 M. 751; 21 Å. L. J. 730; A. I. 
R. 1923 P.O. 175; 45 M.L. J, 588; 25 Bom. L.R. 
1275; 18 L W.*905: (1924) M.eW. N. 65; 28 O. W. N, 
493; 2 Pat. Le R. 101; 33 M 1. T. 285940 C. L. J. 20; 
50 LA. 295 (P. O). 
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the case of a temple or a chatram the 
trustee himself has no beneficial interest 
in the property of the institution and may, 
therefore, be regarded as a trustee within 
the strictest meaning of the term and 
remembering that in the case. of mutta the 
head of a mutt has got larger power than 


thos of the manager of a temple and has. 


some beneficial interest in the income of 
the endowments and, therefore, it may be 
said that he isnot a bare trustee, it seems 
tome that the decision in Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (15) 
must beconfined only to the case of a 
mutt which was actually the subject of the 
decision and cannot be applied to the 
case of temples or chatrams in view of the 
later decisions of the Privy Council in 
Srinivasa Chariar v. Evalappa Mudaliar (16) 
and Subbaiya Pandaram v. Mahamad 
Mustapha Maracayar (17) already referred 
to. If there is alienation such as sale 
there can be no question of the alienation 
being’ valid during the lifetime of the 
person who made it and of the cause of 
action arising for his‘successor when the 
succession opened. In all such cases it 
makes no difference whether Art. 134 or 
Art, 144 applies. It is not a matter of 
importance whether the manager of a 
temple or chatram can be properly describ- 
ed as trustee, for if Art. 134 does not 
apply Art, 144 would apply and there 
would be adverse possession from the date 
of the alienation; but where instead of 
having asale we have got a permanent 
lease itis possible to say that the lease is 
not entirely void but is binding on the 
- original lessor for the rest of his lifetime 
and it is not binding only on his succes- 
sors. This is the distinction suggested by 
the Harl.of Buckmaster who delivered 
the judgment in Subbaiya Pandaram v. 
Mahamad Mustapha Maracayar (17). 
Butseeing that the manager of a temple is 
one who has no beneficial interest and seeing 
that a permanent lease on improper terms 
grented on behalf of ae temple by its 
manager can be set aside by a suit pro- 
pərly framed for the purpose by worship- 
pers if not by the*trustes himself because 
it is sometimes said that there isa pers 
sonal estoppel, I da not see why adverse 
possession, does not begin from the date of 
the lease itself in” the case*of a temple 
as opposed fo the case of a mutt’ In the case 
of mutt it is ee that there can be no 
adverse possession during the lifetime of the 
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lessor and in such a case thecause of action, 
if any, arises only on his death, and if 
the facts relating to the dealing with 
the property by hig successor are such 
that they are inconsistent with any adverse 
possession, that is, are such as will lead to 
an inference that thé possession of the 
defendant was only permissive as was found 
in Vidya Varuthi Thirtha .Swamigal v, 
Balusami Ayyar (15) there egn be no ques» 
tion of limitation at all. But if, on the 
other hand, the facts show that the succes- 
sor was able to dictate to the lessee but that 
the lessee took his stand onthe permanent 
lease and the successor of the lessor thought 
that he was bound by it and yielded to the 
olaim of the lessee wrongly,though it may 
be, in such a case there would certainly be 
adverse possession from the death of the 
lessor. This is a question to be found on 
the facts of the particular ffse; there may 
be adverse possession in one case and may 
not be in another. But there can be no 
adverse possession during the lifetime of 
the lessor if the leaseis of the property of 
the mutt. But if, on the other hand, it is pros 
perly belonging to a temple, I do not see 
why the possession is not adverse from 
the time when the lease was created if the 
lessee and his successor consistently and 
unanimously took their stand on the lease 
and prescribed under it, 

In the present case it does not matter 
whether adverse possession began from the 
date of Ex. III or from the date of the 
death of the lessor Gajana Doss, Either 
way the suit is barred by limitation. On 
the facts of this case it seems jo us that 
there has been adverse possession at least 
from 1891. In the suit of 1891 the 
lessees relied on the permanent lease, and 
notonly relied on it as a lease made for 
proper purposes but also contended that the 
temples were not publie but private 
temples. The lessees came out of it 
triumphartly. Rightly or wrongly both 
the District Judge and the High Oourt 
held that the temples were not public 
temples and the plaintiffs in the suit of 1891 
were not entitled to set aside the perma- 
nent lease. One would imagine that the 
lessees after that decision were enjoying 
the lands as permanent lessees with all the 
assertion of absolute claim which one 
could make and, on the other hand, the 
successors of the trustees have so far 
yielded to the decision, that whenin 1908 
asuit was filed by Subbamma fora declara- 
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tion that the acts of her husband and other, 
predecessors were not binding on the tem- 
ples she flinched -from filing« suit against 
the permanent ltssees and confined it only 
to the mortgagee under Ex. XI though 
it: covered both Kowthavaram and Vellatur 
lands. It shows the “conclusions of the 
successors of the trustees and-the public 
and the lesseas that their position was 
made impregnaple by the decision of 1891, 
It is impossible on the facts of this case 
to attribute either to the trustees or to the 
lesgees any conciousness that the posses- 
sion of the lesseès was permissive under 
the trustees or that there was a new ten- 
ancy created on the death of N. :-Gajana 
Doss and the succession of Subba Rao. 
There is no resemblance between the facts 


of this case and those of Vidya Varuthi. 


Thirtha Swamigal v. Baluswami Ayyar (15 
Asyhow it is ifpossible ‘to face ae 
facts of this case that Subba Rao permit- 
ted the lessees to continue in possession 
from 1891 or that the possession of the 
lessees can be described as permissive 
under Subba Rao or that there was a 
fresh tenancy created by the conduct of 
Subba Rao and of the lessees in 1891. 
That being so there was adverse possession 
of the lessees at least from 1891 if not 
from 1888, the date of Ex. II. In my 
opinion, therefore, the suit is barred by 
limitation. I will only refer to one more 
decision of the Privy Council, Lal Chand 
Marwari v. Ramrup Gir (18). Itisa case 
of a muttand notof a temple. It is not 


the case of a lease but of alienation. It: 


was held that Art. 144 applied. Lor 

BlanesburgH who delivered the desert 
of the Board observed: *Whether...the case 
is governed by the decisions of which 
Damodar Das v. Lakhan Das (12) may be 
taken as theleading authority; or by the 
line of authority of which Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (15) 
may be taken as typical. Their Lofdships 
while not pronouncing upon it, have given 
very careful consideration to this interest- 
ing and difficult question, Upon it they 
say no more than this, that they must not 
be taken to accept the view with reference 


to it propounded by the High Court. “go - 


far as they are concerned the questipn 


(18) 93 Ind. Cas. 280: 5 Pat. 312; 24 A^ A 
A. I. R. 1926 P. C. 9; (1926 M. W.N. 203 Tg pM 
16543 O L. J, 249; 50 “ML. J. 289; 3 O, W. N. 335: 

. W. N 731; om. L.R. 855; $3 I. A, 24:%2 T. 
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remains entirely open to be determined 
whenit arises,” 

My conclusion upon a consideration of 
all the cases cited above may be summed up 
esfolows: 

(1) If it isa ease of out and out transfer . 
of property whether it is'a voluntary sale 
as isin Lal Chand Marwari v. Ramrup Cr , 
(18) or a sale in execution as in Subbaiya 
Pandaram v. Mahamad Mustapha Maraca- 
ydr (17) the suitis' barred if beyond 12 
years from the date of the transfer; it is, . 
immaterial whether Art. 134 or Art. 144 > 
applies. In the case of mutis Art. 134 
does not apply but Art; 144 will apply. 
In the case of temples it does not matter 


' which Article is applied; as Art. 144 is 


only a residuary Article one would be right 
and proper in applying Art. 134, but if 
Art. 134 does notapply Art. 144 would apply. 

(2) The difficulty arises where itis a case 
of a lease, and in this casetwo sub-divisions 
have to be made (a) in the case of a tem 
ple the trustee having no beneficial in- 
terest he may be still called a trustee and 
Art. 134 will apply (and thisI say having 
regard to the decisions in Srinivasa Chariar 
v. Evalappa Mudaliar (16) and Subbaiya 
Pandaram v. Mahamad Mustapha Maraca- 
yar (17) and in spite of the observations in 
Vidya Varuthi Thirtha Swamigal v. Balu- 
sami Ayyar (15) and (b) but if it is a case 
of a mult Art. 184 cannot apply and the 
case will be governed by Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (15) 
and there will be certainly no adverse 
possession from the date of the lease. Whe- 
ther there is adverse possession after the 
death of the lessor would be 2 matter 
dependent on the particular facts of each 
case and no general observation can be 
laid down. In the present case I am of 
opinion that the suit is barred by limita- - 


'tion, whether under Art. 134 or under 


Art. 144, This disposes of the appeal 
(No. 122) of defendants Nos. 2 to 44 and: 
48. The appeal must be allowed and the 
plaintiffs’ suit disnfissed with costs through 
out. 

The next appeal to ke considered is 
Appeal No. 463. In this case the only 
greund on which the appellants can succeed 
is the ground of res judicata, There can 
be no question of adverse possession. The 
mortgage under Ex. XI was simple and 
not with possession; the sale in executicn 
of the decree obtained by the tke defendant 
No, 45-was within» 12-years before suit and, : 
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therefore, the suit ig not barred by limita- 
tion. But the defendants contend that 
the suit is barred by res judicata: be- 
cause similar relief in respect of this mort- 
gage was sought forand denied. In O.8, 
No. 46 of 1918 the present Ist defendant 


brought the suit for a declaration that ` 


the"mortgdge and the decree passed upon 
it were not binding on the 1st defendant 
and the temples. The suit was dismissed 
"on the ground that itewas barred under 
O. II, r. 2, Itisnotforus to discuss the 
question 'whether the decision in tbat 
guit was correct or not. If the decision was 
right the result was that on some ground 
or :other,legal, technical, or on the merits, 
the relief which the plaintiff sought in the 
case was denied to him, It may be that 
even if that suit was not filed the present 
suit would be barred under O. II, r. 2. So 
far as the contention based on O. II, r. 2 
is concerned, the interyention of the suit 
does not add to the situation but it does 
add to the situation in this way. The 
present suit would be barred not only under 
O. II; r. 2, but also is res judicata because 
it seeks for relief which was denied in the 
former suit on some ground or other. It 
may be thatit might have been argued in 
the former suit that Subbammal in framing 
hersuit of 1908 afterwards numbered as 
84 -of:1910 was grossly negligent in omitt- 
ing a claim as to the permanent lease and 
because of that gross negligence of Sub- 
bammal O. 8. No. 46 of 1918 ought not 
to have been held to be barred under 
O. If, r. 2. If such a contention was 
really maintainable the plaintiff might have 
carried an appeal to the Privy Council, 
but hedid not. The result was that he 
lost the suit and the relief sought by him 
was denied. Whether O. S. No. 46 of 1918 
was-correctly decided or not, it is imma- 
teria], The present suit-for the same relief 
is barred as res judicata. 

The result is that the appeal of the 
45th to 47th defendants mustbe allowed and 
the plaintiffs’ suit dismissed *with costs 
throughout. 

Phillips, J.—I agree. So far as the 
decision in Vidya Vardthi Thirtha Swami- 
gal v. Balusami Ayyar (19), is concerned, I 
agree that it must be cenfined to its own 
particular factg,as otherwise it is difficult 
to reconcile it with the subsequent decision 
of the Judicial Committee in Srinivasa 
Chariar v., vigi ken Mudaliar (16) 
and the earlier decision ° in Abhiram 

è : 
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. RANGOON HIGH COURT. 
First Ovin APPEAL No. 226 or 1926, 
January 18, 1928, 

Present :—Sir Guy Rutledge, Kr., 
Chief Justice, and Mr. Justice*Brown. 
ADAMJEE HAJEE DAWOOD & Co,, 

LT».—APPELLANT 
. versus : 
Tue SWEDISH MATOH COMPANY 
— RESPONDENT. 

Trade mark—User, what constitutes—Right to 
restrain others from using ‘Star’ markg®-Colourable 
imitation—Intention to deceive to be set up and 
proved. ; 

The plaintiffs were using labels witha three star 
mark and ‘J. T, Star mark for matches im- 
ported by them. The defendants who were also 
traders in matches began to use a five star mark 
for their matches. Plaintiffs sued for an injunction 
restraining the defendants from using the star 
mark, Fraud was neither alleged nor proved and 
the plaintiffs had been using thestar mark only for 
six -months before the defendants began to use it 
and it was further found that the dominant object of 
the defendants was to prevent plaintiffs laying claim 
to star marks of every description: 

Held, that though the plaintiffs had a right to 
obtain an injunction restraining others from imitat- 
ing the ‘Three Star’ mark or the ‘J, W. T. Star’ 
mark, they had no right to restrain others from 
using a design for matches in whieh any number 
of stars is a distinctive mark. [p. 910, col. 1.] 

The Swedish Match Company v. Adamjee Hajee 
Dowood and Co. Lid.,99 Ind. Cas. 727, reversed, 

‘Star’ is one of those few words of universal use 
in Burmese and Hindustani,as much as in English, 
which could hardly be appropriated by any in- 
dividual. [p. 907, col. 1.] i 

In re Dexter's Application (2) and Boord v. Bagots, 
Hutton & Co. (3), relied on. 

Fraudulent intention must be pleaded explicitly so 
as to give the defendants an opportunity of rebutting 
the accusation of,intent, and must be proved by 
evidence. [p. 906, col. 1.] 

Claudius, Ash Sons & Co. v. Invicta Manufacturing 
Co. (1), relied on. f E: 

First appeal against, the judgment of 
Mr. Justice Cunliffe in Civil Regular Suit 
No, 527 of 1926 on the Original Side, re- 
perted as 89 Ind. Cas. 727. 

Mr. J. K. Munshi, for the Appellants. 

Mr. McDonnell, for the Respondents. 

The facts aré fully set out in the judg- 
ment of the Court below repprtgd in 99 Ind. 
Cas. 727. 


JUDGMENT. —(Atter Bguing the fact); 


e 
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Fraud if relied on must be pleaded. As 
Lord Loreburn, L. O.. remarks in Claudius, 
Ash Sons & Co. v. Invicta Manufacturing 
Co. (1): * Whén onge you*establish the intent 
to deceive, it is &nly a short step to proving 
that the intent has been successful, but 
atillitisa step even though it be a short 
step. To any such charge there must be, 
however, two conditions, The firetis that 
it ought to be pleaded explicitly so as to 
' give the defendant an opportunity of 
rébutting the accusation of intent. The 
second is that it must be proved by 
evidence." Fraud certainly was not plead- 
ed by the pfaintifis. Mr. McDonnell urges 
that they could not plead it as they did not 
know of the letter of the llth of June, 
This letter, however, was produced by Mr. 
M. A. Bawaney (D. W. No. 27) on the 8th of 
July, 1926. The case did finish until the 30th 
of July rur judgment was reserved. 
lt was the plaintiffs" duty, if they wished to 
rely on. fraud, to have asked leave to amend 
their pleadings by inserting it. There 
» seems considerable force in the appellants’ 
argument that fraud was discovered by the 
Judge rather than by the plaintiffs and 
after examining the terms of the letter, 
Exhibit 4-J, and the circumstances existing 
between the parties on the llth of June, 
we do not consider that fraud has been 
established. The defendants were engag- 
ed in a very serious dispute with very 
formidable rivals who wished to establish 
themselves inthe Burma market, rivals who 
had sent a representative the previous year, 
Mr. Lahiri, to take stock of the match trade 
in Burma and to report as to what labels 
were likely to be most successful in attract- 
ing local customers. These rivals had 
shown themselves to be not very scrupulous 
in avoiding designs which they knew had 
been appropriated and used by their rivals, 
‘They knew that the defendants had used a 
“Tiger” mark for years, Ex. 14, but this 
did not prevent them using and continuing 
to use the “Tiger” label, Ex. 15. They 
knew that the defendants hada “Horse " 
mark, Ex. 16. This did not prevent their 
using a “Horse” mark, Hx. 17. Defend- 
ants used a“ Bird” mark with outspread 
wings, Ex. 18, and plaintiffs, knowing 
this, used a “Bird” mark with out-Stretch- 
ed wings under the name of “ Phoenix” 
brand, Ex. 19. The same remark applies 
to the “Deer” or “Antelope .” brands, Exs. 


12 and 13. ° o 
(2) (ple) 29 R, P. O, 469 at p. 415, 
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Ata later period it would seem that whila 
they relinquished their use of the other 
marks, they still persisted, according tq 
the statements of Advocates at the hearing 
on appeal, in their'usage of the “ Tiger" 
mark.. Itis true that the defendants have 
not sued plaintiffs for an infringement of 
their rights ja respect of the " Tigey" mark, 
butat the same time itseems clear that 
defendants do claim exclusive right to that 
mark and have filed a suit for infringement 
-which is still pending! (See O. R. No. 77 of 
1925 filed on 14th February 1925). Whether 
the‘‘Tiger” mark is a.common one, as tha 
plaintiffs allege, their user of it as new- 
comers in the Burma market, knowing 
that it had been used by the defendants for 
years, does not impress us favourably. The 
defendants in June, 1925, mayshave been 
perfectly bona fide in objecting to plaint- 
iffs’ assertion of ownership of all labela 
identified with a star and they may well 
have considered that so long as they 
distinguished their mark from’ any of 
plaintiffs marks, they would put a stop to 
plaintiffs’ claim to a monopoly of stars of 
every .kind. On this subject, certain 
observations of the late Mr. Justice Wright 
Inve Dexter's Application (2) have some 
relevance: “I think it is not calculated to 
deceive the public unless Messrs. Wills 
havea monopoly of the name of ‘Star’ and 
of the figure of a star, and can claim that 
monopoly as to stara of every kind. No 
specific evidence has been brought forward 
to shew that Dexter’s intended trade mark 
bears such a resemblance to either of Wills' 
trade marks, that, on thatspecial ground,and 
apart from the use of the word ‘Star’ or the 
figure of astar, the public would be deceiv- 
ed. t rests, therefore, upon this that 
Messrs. Wills have always claimed, and 
continue to claim as far as they can, the ex- 
clusive right of using the word ‘Star’ and the 
figure of a starin relation to the sale of 
tobacco. To my mind that claimis clearly too 
wide, and, quite apart from the evidenze in 
this case, I shegild have thought that „the 
word ‘Star’ was one of those few words of 
universal use which could hardly be appro- 
priated by any oneeof mankind, that it 
must be a part of the common stock-in-trade 
‘for naming artic'es, and especially for 
naming them with a view to praise them,” 

We may mention that this viów was ap- 
proved by Lord Haldane fa Boord v. 

(2) (1893) 2 Ch. 262 at p. 266; 62 p J, Ch, 545; 68 Lr 
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| | ° i 4 . 


110 1, G. 1920 


Bagots, Hutton &Co (3). Mr. McDonnell urges 
that Mr. Justice Wright's conclusion rested 
on the peculiar meaning of the word “Star” 
in English ag meaning pluperfect or par 
. excellent and that the word would not have 
the same connotation ia Burmese or 
Hindustani. No doubt the last words 
quoted show that this meaning was present 
dn, the? learned Judge's mind, but “Star” 
js “one of those few words of universal 
use" in Burmese and Hindustani, as much 
as in English, which could hardly be 
appropriated by any individual. The 
motive in June 1925 could scarcely be said 
to be to steal the plaintifis’ trade. That 
trade was only beginning and admittedly 
was very small,  Defendaats' trade had 
been going on for years and so far as 
concerned the output of their Rangoon 
Factory had been carried on for about a 
yearand a half, This bears out our view 
that the dominant motive of the defendants 
in ordering the,mark Ex. E was to 
prevent plaintiffs laying claim to “Star " 
marks of every description. An examina- 
‘tion of the labels shows that it would be 
. difficult to imagine two labels more 
dissimilar than Ex.B and Ex. E. With 
regard to Ex, A, the point of resembl- 
ance is that the three stars on this 
label as well as the five stars on Ex. E 
are both red in colour and have six points. 
Otherwise there seems to be no point of 
similarity. The background in Es. A 
is pale yellow. The predominant back- 
ground on Ex. E consists of red rays 
over yellow, suggestive of sunlight, as in 
fact this was taken from a “Sunlight” 
label. There are four medal figures at 
each corner of Ex. E. The outstanding 
feature of fix. E isa bar of five stars 
crossing alarge circle. On the circle is 
“ Safety Matches Best Quality " and inside 
the circle in small letters is “Printed 
in Japan. Damp Proof". On Ex. A 
there are in large letters in yellowon a 
black ground “ Three Stars Safety Matches” 
and inside in small letters “Made by 
Joakoping Vulcan Ooy.JonEoping Sweden.” 
Bo far as get-up is concerned, we consider 
that no rational pgrson could confuse the 
one with the other,and we consider that, 
so far as the plaintiffs case rests upon 
colourable get-up and passing off on the 
strength of such, colourable get-up, it 
completely efail Nor, indeed, was this 
- (8) (1916) 2 A. O. 382 5t p. 396; 85 L. J. Qh. 605; 118 
L. T 345; 33 R, P. 42. 357; 32 T. L. R., 683, PE 
. 2 095 7 
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part ofthe case very strenuously pressed, 
The case, as we understand it, is this that 
the plaintiffs. goods were placed on the 
Burma market for several months before tha 
12th of September 1925 and became widely 
known as "Star" mark goods and that ontha 
principle of the case of Seizo v. Provezende 
(4) the defendantscommitted an infringe- 
ment of the plaintiffs’ rights in putting. 
goods on the market withe the “Five 
Star” label about the 16th ef September’ 
1925 and were likely ta mislead pur- 
chasers into buying their goods for those 
of the plaintiffs. But there seems to 
be a long cry between a “peculiar Por- 
tuguese proper name such as “Seixo” on 
the English market and a universal word 
like "Star" on the Burmese market. We 
may quote from Lord Oranworth, LC, 
in Seixo's case (4 ) the following passage at 
page 196* on which NA DO gents strongly 
rely: “I do not consider the fetual physical ° 
resemblance of the two marks to be the 
sole question for consideration, If the 
goods ofa manufacturer have, from the 
mark or device he has used, become 
known in the market by a particular 
name, I think that the adoption by a 
rival trader of any mark which will 
cause his goods to bear the same nama 
in the market, may be as much a viola- 
tion of the rights of that rival as the 
actual copy of his device.” As we have 
already noted, the word “Seixo” in the 


‘English market, was a very unusual and 


peculiar word. It had been used by the 
plaintiff since the year 1848, that is about 
eighteen years at the time of judgment. 
As Lord Cranworth observes a litiJe later: 
“The plaintiff had adopted a device or 
trade mark which had caused his wines 
to obtain celebrity under a name de- 
scriptive of that trade mark. The defend- 
ants have adopted a trade mark which could 
not fail to lead purchasers to attribute 
to the wines so marked the same name 
as that urfder which the plaintiffs wines 
were known, and so to believe that in 
purchasing them they would be purchas- 
ing the wines of she plaintiff. Against 
the use of such a trade mark, the plaintiff 
has, I think, a right to have the injunc- 
tion df this Court." This was a definite 
finding offact that the name had become 
80 associated with the plaintiff's wines 

(4) (1866) 1 gh; A. 192; 12 Jur.*(x. s.) 215; 14 L. T. 

d . e . 


314; 14 W. R. 


*Page ef (1800) 1 Gb. A,—[éid. | ° 
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+ defendants! wine, using 8 similar 
ns ood be mistaken for plaintiff's.- | 

In Wotherspoon v. Currie (5) the main 
question turned upgnsiho nime Glenield. 
At page 512*, Lord Hatherley says: Glen- 
field' is not a town like Burton-upon- 
Trent, from which ale is named, and in 
which there are many manufacturers of 
fhe -so-called "Burton d oo he 

ich has’ any special Circ f 
PAATI wi it (although something 
was attempted to be said about the water 
used in the manufacture) which would 
the star à € 

Ps good. ` But it- simply hap- 
pened that this starch was manufactured 
at the place called : Glenfield, which is 
really only a place of about 60 - inhabitants. 
It. is not a parish, it 18 not 8 hamlet, 
it is nota district of any special character, 
but it was arm,estate of that name upon 
which some people seem to have erected 
some houses OT manufactories and upon 
which now some sixty people are living. 


There was, 


to. give particular celebrity to the name 


‘Alenfield' so connected with the starch 
oF tory beyond the fact that the 
appellants have manufactured an article 
known by that name, and having a very 
large sale under that name. It was also 
found as a fact in this case that there 
had been long user and that a deliberate 

ff had been proved. In 

no ussful analogy um E 
een the use of so peculiar anc 

SR mod as “Glenfield” and so uni- 


d common a word as ‘Star.’ 7 
"n Tespéndents rely upon the' Red Star 
case V In re La Societe Anonyme de Verreries 
de I’ Étoile (Trade Marky] (6). That was a a 
of an action to expunge from the register the 
name “Red Star” as applied to glass, It was 
pointed out that a Beligan firm had sold for 
nine years glass marked with a "Red Star 
device. In these circumstances, Sterling, 
J. expunged from the register the de- 
fendante' mark. But. this seems to us 
to be clearly distinguishable from a case 
like the present. There; by registration, 
the defendants gought to have exclusive 
use of a name which was proved to have 


her firm for nine years. 
been used by snothe! y 3 
were registration of marks, in 
If thez® er g ; n 


and the defendants 
Burma 5H. L. 568; 42 L. J. Oh. 130; 27 L. T. 
. v e 


395. 
6) (18949 1°Ch. 61. l 
P E of (1873) 9 H, LEd] 


eh manufactured there par- - 


therefore, nothing whatever - 


e. 3 e - "iy 
` KDAMJEE HAJBE DAWOOD & OO, V, EWBDiRH.MATOH CO. — 110, 0, 1928 


for registration and’ exclusive use:of.the 
"Star Mark," there is-no doubt 
facts before us that their application would 
have to be refused. . : 


Both sides have- relied strongly on. the. . 


ease of Johnston v. Orr Ewing (7). The 


on the. 


respondents rely on it to establish ‘the. 
principle that. actual. misleading of.-a.. 


-purchaser: is not necessary for -the. re- 
Straining of the use of a trade mark 


- which is ealoulated to mislead. purchaser, 
-and that what a Court has to.look.to . 


e 


is- whether the ultimate purchaser and... 


not the ‘immediate one 


the appellants in that emphasis was laid 


is. likely to. ' 
:be-deceived. This ease is -relied on “by: 


[3 


in. the - several judgments. on the fact- 
that two elephants appeared on both marks... 


As" Lord. Blackburn: observes. at page 
928*. "And. there is overwhelming evi- 
dence that such yarns had .come to “be 
known and asked for in those Eastern. 
markets as. “Two Elephant’ yarns, 
some other similar name, which P con- 
sider important as evidence. that .two 


"E 


Or . 


-elephants were, in the minds -of pur... 


chasers, the characteristic feature, or 
-at- least a very characteristic feature of 


v 


this trade mark. The defendants have.: 


‘tried but totally failed to prove that any- . 


we 


-one else had ever used any trade mark . 


-for yarns with two elephants on it at 


all; certainly not to such an .extent.as 


NL ie 


:'to. be known in any Eastern markets.” : 


-Then on page 230*, he adds, “Why ther - 


did they come so near the plaintiffs’ , 


„ticket ? 
al, unless 


Why use the two elephants at . 
in the hope that incautious . 


purchasers might mistake one ticket forthe . 
other? The defendants were both called . 
as witnesses and had every opportunity ` 
given them to explain this and neither : 


could give any answer. Their Counsel 
argued that the plaintiffs had no mono- 
poly of elephants, and that their clients 
had a right to use them. So they had. un- 
less they used them so as to mislead or. at 
least be likely to mislead purchasers a 
to whose the good’ were." 


Orr Ewing did not, like the plaintiffs ' 


in the present case, claip & monopoly of 
elephants, but only of two elephants. 


“Elephant? is after all not so widely. 


universal a symbol as “Star” and so far 
we can find there is no, principle to be 


found in this cabe which would hęlp plaint- . 


ey AEN OR 


(7) (1882) 7 A. ©. 219; 51 L. J. Oh, 797; 46.L. T. 216;. . 


t t 
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' ifla. in entitling them to a monopoly of 


. the facts in the case before us and we ' 


a star or stars of every description. : 

A great number of cases have been 
cited before us on *ither side, the specific 
facts of which-differ very materially from 


do npt consider that it is necessary to 
make any detailed reference to them. 


A considerable amount of argument has 
been addressed, ug,as to the length. of time 
necessary to acquire ownership by user 


, and reputation in a particular market. 


Mr. McDonnell on the strength of Hall 
v. Barrows (8) argued that only the 
very shortest period is necessary. Lord 
Romily observes at page 551*: “ The 
interference of a Court of Equity cannot 
depend cn the length of time a manu- 
facturer has used it. If the brand or 


.mark be an old one formerly used, but 


Bince discontinued, the former proprietor 
of the mark undoubtedly cannot retain 


“such a property in it or prevent others 
-from using it, but provided it has been 


‘of the learned Judge in this passage is, 


originally adopted by a manufacturer and 
continuously and still used by him to 
denote.his own goods when brought into 
the market and -offered for sale, then I 
&pprehend, although the mark may not 
have been adopted. a week and may not 
have acquired any reputation on the market, 


‘hig neighbours cannot use that mark." 


We must confess that the reasoning 


not very clear. If the user was only 
for one week, it could hardly be' said 
that "the mark had originally been adopted 
by a manufacturer and continuously and 


‘still used by him to denote his own 


goods.” An examination of the facts of 
that case shows that they were peculiar 
and the question there was whether .in 
the case of the sale of partnership assets, 
the right to use the initial letters of the 
three original partners with the device 
of a "Orown" formed part of the saleable 
esete of the business.” It was not in 


-dssue in that case whether a week's user 


of the: initials <B. H.H.” and a Orown 
sould establish sufficient user so as to 


-greate ownership by reputation. “There 


initials of partners with a Orown" con- 


stituted. a very specific and definite brand 
-or mark end the case appears to, us.re- 


levant on the -question as to the length 
of time necesgary to have little to establish 


e (8) (1863) 32 L: J. Oh. 548° ` 


`. "Page of (1808) 93 a J, CLER] , 
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'"Three Star" and "One Star," 
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a claim to the exclusive uge of general 
word such as “Orown” or “Star.” We 
have been referred on ‘behalf of the 
appellants to Licensede Victuallers’ News- 
paper Co. v. Bingham (9) where a circu- 
lation for three days with a small sale did 
not entitle the plainfiff to exclusive use 
of a name. As Bowen, L. J., remarks at 
page 143*: “To go from a stigk of liquoricé 


.to a newspaper, the publisher of a news- 


paper has no right to the exclusives use 
of its name till he has so used it that 
it is known as denoting his newspaper. 
For an action to restrain® the use of it 
to succeed, the plaintiffs must show that 
the defendant is doing something calcu- 
lated to deceive—that people are likely 
to buy the defendant's newspaper in the 
To 
show that to be the case there must 
have been such a sale ae? will establish 
in the mind of the public a connection 
between the nameand the plaintiff's news- 
That can only be after a reasonable 


It is admitted that no case has been 
proved where defendants’ goods have in 
fact been passed off as plaintiffs’ goods, 
As regards whether there is a likelihood of 
their being passed off, there has been a great 
volume of evidence, about 35 witnesses 
for the plaintiffs and 49 witnesses for the 
defendants, having been examined. The 
main point which the plaintiffs’ witnesses 
are called to prove is that plaintiffs’ goods, 
irrespective of mark Ex. A “Three Star" 
or Ex, B the “J. W. T. Star,” are 
known and sold on the markas "Star" 
mark in English, “Tara marka” in Hine 
dustani, and "Kyee tazeik" in Burmese, and 
the defendants' goods would also be sold 
under the same denomination. Defendants' 
evidence, on the other hand, seeks to 
establish that plaintifis' goods would be 
sold respectively under the names of 
while the 
defendants’ goods would be sold under 
the name of "Five Star." The plaintifis' 
evidence as was haturally to be expected 
consists mainly of their agents in Moula 
meis, Mandalay and elsewhere and retail 
customers of these agents. lt is not dis- 
puted that the plaintifis' sales weree mainly 
of the "Three Star” label and the ‘J. W.T." 


‘label. The sales of the*'T wo Star” Ex.O 
. (9) 9888) 38 Op. D. 139; 58L. J. Oh, 36; 58 L. T, 
187; 36 W. R. 433, * 


oT OS ee ad 
*Page of (1868) 38 Oh, D. [Ed.] 
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anl “One Star” Ex. D were small and 
were not persisted in. 

From a perusal of the evidence, we 
make no dobt that customers at times 
may askin their own language for “Star” 
matches without &pecifying "Three Star," 
"One Star" or ‘Five Star," but we are 
not'*Satisfied that it bas been established 
“that they will so ask for “Star” matches 
"meaning ang wanting Swedish matches. 
Oustomers very often merely ask for "a 
box of matches," and only whenthe vendor 
asks them "What kind of matches" do 
they specify @oy particular brand. 

Plaintiffe' “J. W.T. Star" began to arrive 
on the 20th of February, 1925. By the12th 
of September, 1925, when the defendants 
put their "Five Star" on the market, about 
1,020 tins or 270 cases had arrived; 30 
tins or 5 cases each of "One Star" Ex. D 
*and "Two SW" Ex, O had arrived. Of 
the “Three Star" Ex. A about 1,00 tins 
had arrived. For the appellants it has 
been pressed on us that this represents 
the goods which arrived ez wharf and 
that a considerable time must be allowed 
before these goods could reach the hands 
of the retail customers and that, aceord- 
ing to the law, it is the retail customers’ 
chance of being deceived that must be 
looked to. While bearing this in mind 
and checking these figures with those of 
deliveries to the several agents and the 
evidence of the several witnesses ag re- 
gards sales, weare of opinion that the 
plaintiffs have established a considerable 
“user and reputation of their two brands 
“J. W.T. and "Three Star.” But we do 
not consider that such a user was long 
enough or wide enough to establish that 
a person asking for Star’ marks in Burma 
must be taken to mean Swedish matches, 
or to establish in the minds of the public 
puch a necessary connection that "Star" 
mark meant ‘Swedish manufacture.” In 
other words, we areof opinion that the 
plaintifis have established sufficient user 
of "Three Star" and "J. W. T. Star" label 
es would justify us im restraining any 
other competitor in Burma from a colour- 
able imitation of either of these marks, 
but they have not, in our opinion, establish- 
ed. a mghtto restrain alland sundry from 
using a design fer matches in which any 
number of stars is adistinctive mark. As 
we have'already itditated, we are of opinion 
that the "defendants label Ex, E does 
pot infringe any ofthe plaintiffs’ labels, 
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That being so,the appeal must be allowed 
and the plaintiff-respondents’ suit dismissed. 
A N.A. Appeal allowed. 


LAHORE HIGH COURT? .¢ 
Fiast Civin APrgaL No. 526 or 1924, 
April 23, 1928. 

Present :—Mr. Justiee Zafar Ali and 
Mr. Justice Dalip Singh. : 
Mzssgs. MUL CHAND GANGA BISHEN— 
DEFENDaNTS—APPELLANTS 
versus 
Mzssas. R M. DOWNIE & Oo. Lro., 
PraINTIFFS AND Messes. RAM 
CHANDRA-KANHAYA LAL anp MESSRS. 
BAIJ NATH KANHAYA LAL 
— DEFEND i nTS—ReESPoNDENTS. 

Civil Procedure Code (Act V of 1908), O. XXII, 
v. 6, O. XLI, v. 22—Abatement of appeal—Cross- 
objections, whether can be hearll—Appellant becoming 
dnsolvent— Official Receiver refusing to chtinue— 
Abatement. 

In a case of abatement of appeal eross-objeotions 
cannot be heard. .[p. 912, col. 1.) : 

i Murugappa Chettiar v. Ponmuewami Pillai (5), tol- 
owe 

An appeal abates where the appellant becomes 
insolvent and the Official Receiver declines to con- 
ian the appeal and to furnish security. [p. 911, col, 


First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 2¥th 
November, 1923. 

Mr, J. N. Bhandari and Lala Sardha Ram, 
R. S., for the Appellants. 

Messrs. Ram Kishore, Bishen Narain, 
Jagan Nath Aggarwal, D. C. Ralli and Hem 
Raj, for the Respondents, 

JUDGMENT.—Plaintiffs in this case 
sued defendant No. 1 for the price of certain 
goods which the plaintiffs alleged the de- 
fondant had contracted to buy from them, 
and they sued defendants Nos. 2and3 as 
acceptors of certain drafts for the price of 
the said goods which defendants Nos. 2 
and 3 finally refused tohonour, The trial 
Oourt granted the plaintiffs a preliminary 
decree holding that defendant No. 1 had 
contracted to buy the said goods from the 
plaintiffs, that the property in the said 
goods had passed, but asthe plaintiffs had 
sold some portion of the goods on their 
own account they were entitled to, damages ' 
from defendant No. 1 fdr the difference in, 
price by re-sale and for ethe pfioe of the 
goods still unsold which wag io be deter« 
mined “after ots as enquiry, It refused & 
decree ngailst defendants Nos, 8 and Y 


(J 
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holding that the property in the goods had 
passed to defendant No. landthe drafts 
were against shipping documents or against 
goods which the plajntiffs were not in a 
` position to deliver to defendants Nos. 2 and 


3. 

Defendant No. l alone appealed from the 
dCi aa. the plaintiffs, as respond- ` 
nots No. 1 and defendants Nos. 2 and 3 
pro forma respondents, as respondents Nos. 
2 and3 The appeal was lodged in this 
Court in 1924. The plaintiff respondent 
No? 1 lodged cross objections against de- 
fendant-respondents Nos.2 and 3o0n the 
12th of March, 1926. On the 26th of Janu- 
ary, 1928, when theappeal came on for 
hearing before a Division Bench Counsel 
for the appellant stated that his client had 
been adjudicated insolvent. Under O. 
XXII, r. 8, Civil Procedure Code, the Divi- 
sion Bench ordered notice to the Official 
Receiver directing him to take steps to 
continue the appeal if he wished to do so, 
They also ordered that if he decided to pro- 
ceed with the appeal he should furnish 
security for the costs of the appeal within 
two months from that date, namely, the 26th 
of January, 1928. ` 

The appeal has now come on for hearing 
and the.Offieial Receiver has notified that 
he is unable to givesecurity as the Insol- 
veney Court will not allow him todo so. 
Counsel for the defendant-respondent No. 
8 has putin a petition under O. XXII, r, 


8 (1) and (2), Civil Procedure Code, praying : 


' that the appeal be declared to have abated’ 
B5 the Official Receiver is not continuing 
the same and has not furnished the requir- 
ed security, and further that the appeal 
be ordered to be dismissed and costs award- 
ed to tbe petitionerrespondent No. 8 
againstthe estate of the insolvent. Oounsel 
for plaintiff-respondent No, 1 has contend- 
ed that the appesl does not abate. He 
has referred to the history of the section 
and pointsout thatin the Civil Procedure 
Code of 1889, the word ‘abatement’ is defi- 
fitely used. In the Civil Procedure Code 
of 1882, he contends that there was no 
abatement but only, dismissal of the suit: 
He contends that under O, XXIE, r. 8 the 
only course open in & ease where the ap-. 
pellant has come inselvent and the Official 
Receiver declines to, continue theappeal and 
to furnish gecurity is for the'defendant to 
bpply for a dismissal ofthe suit with costs, * 
and ifhe does got do so, the appeals doek 
not, abate but remainssuspended, In supe 
e. $ $ 


Mit, DHANG -GANGA SIGHRN v. B. X»DOWINR & Co, LTD; 


811 
port of his contention he has cited Khunnt 
Lal v. Rameshar (1), Lekhraj-Chunilal v. 
Shamlal-Narrondgs (2) and-. Kissen Gopal 
Karnani v. Suklal Kanani (8). Counsel for 
defendant-respondent No. 3 hascited Ibra- 
him v. Abdul Rahiman (4). 

After considering all these rulings we are 


of opinion thatthe section itself, namely, 


O. XXII, r. 8 (1) is too clear to admit of 
any debate on the point, (That sections 
states that the appeal shall not abate unbess 
certain contingencies happen, clearly imply- 
ing thereby that if those contingencies 
happened the appeal shall abate. Counsel 
for the plaintiffs-respondents has contended 
that the section is badly drafted and con- 
tends that in O. XXII,r.1 similar words 
occur but are followed by O. XXII, r, 3 in 
which it is definitely stated that the appeal 
shall abate, whereas in sub-s. (2) of O, 
XXII, r, Git is stated that WA appeal shall 
be dismissed, and in O. XXII, r. 9 are- 
medy is provided both for abitement and 
for dismissal. The section ceriginly does 
not seem to be very happily drafted, for in« 
stance, it is pointed out by Counsel on both 
sides that whereas in the first portion of 
the section the words are that the Official 
Receiver may neglect or refuse to continug 
the suit or to furnish security, in sub-s, 
(2) the wordsare the ‘Official Receiver' refuseg 
or neglects to continue the suit and to 
furnish security.. Whatever may be tha 
exact effect of the use of the word ‘and’ in 
the second portion of the section it is clear 
that the two sections cannot be read as if 
the words ‘shall not abate’ had no means 
ing whatsoever. Why in sub-s (2) the 
word ‘dismissal’ is put for ‘abate’ is'certainly 
not very clear, but be that as it may 
we are of opinion,that the appeal does abata 
even without the defendant's application 
for dismissal with costs. In this particus 
lar case the defendant has applied both 
for dismissal and for costs, as wellas fora 
declarations that the appeal has abated, and 
we accept hiscontention and declare that 
the appeal has abated and is dismissed ag 
abated with costs against the insolvent'a 
estate. We have ascertained. the ccsta 
of the defendant-respondent No. 3 and 
of plaintif-respondent No.1 and we allow 


(1) 6f Ind. Ons, 52; 48. A, 621: oat 
ine AIL 381. A. 621; 19 A, LJ. 686; A, T, 


(2) 16 B. 404; 8 Ind. Dee, (x. &.) (19 

(3) 98 Ind. Oas, 781; 53 C, 844: 31 ¢ T 
R. 1927 Cal. 76, — 6 ai Hefe : FA 

(4) 12 B, H, O, R, 257, . 


is 
defendant No. 3 Rs. 23.4 for printing and 
Rs. 100 as Counsel's fees. We allow plaint- 


` .iff-respondent No. 1 who has also orally 


applied forecosts Rs. 159-2 for printing and 

. Rs. 875 as Counsel's fees. 
Counsel for the plaintiff-respondent No. 
l next contended that his cross objections 
against defendants respondents Nor. 2 and 


. 3 could proceed although the appeal has 
. been held tohaveabated. Hecites O. XLI, 


.». 22 on ttis point and contends that the 


change inthe section, i e., the omission of 


the words “upon the hearing" and the 


< change in sub-s. (3) by which for the word 


»-Bubstituted shows that any 
- may now urge 


4 'appellant' the words 'the party who may 


. be affected by such objection' have been 
respondent 


sross-objections against 


;^Bny other co-respondeht without refer- 


- ence to the. fate of the 


appeal  pro- 


`. vided an *wppeal hes been duly lodged. 
That is to say, he admits that in the case of 


. however, 


'. gn appeal barred by limitation the cross- 
> objections could not 
. tends that sub-s, (4) 
> and an appeal which has abated 
- in existence and, therefore, is no bar to the 


be heard. But he con- 
is merely illustrative 
was once 


hearing of the cross-objections. It might, 


. words ‘upon the hearing’ were omitted from 


. peal, and this view is 


E T 


we 


+ &nt-respondent 


, pubs. (1) of O» 


the insertion of sub-s. (4) and that sub- 


. B. (4) is exhaustive ofthe cases in which 
- -6rogs objections may be heard even though 


the appeal is not heard. The form of the 
draft Seems to us to suggest that the latter 
view is the more correct one and that ex- 


; cept for the cases provided -in sub-s, (4). 


-objections share the fate of: the ap- 
Sad supported by the 
authority brought to our notice, name- 
‘ly, Murugappa Chettiar v. Ponnuswamt 
Pillai (5). There it was definitely held that 
in a case-of abatement cross-objections 
could not beheard. It is, therefore, un- 
necessary for us to go into all the points 
which were urged by Counsel for defend- 
No. 3asto whether the cross- 
objections -against eo, respondents could be 
urged in the circumstances of this par- 
. ticular case. It is sufficient for us to hold 
that the appeal has abated in the present 


, 


- only 


cage and the cross-objections, therefore, can- 


5 


tbe heard. We, therefore dismiss the 
Pross-objeotians and allow R$. 100 eóbts to 
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as well be contended that the. 
XLI, r. 22 because of. 


L] 
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Counsel for defendant-respondent No: 3 in 
the same. 
Appeal and cross-objections dismissed. 
BL. & A. N. A. 
LAHORE HIGH COURT. 
- Oryin Petirion No. 213 or 1v28. 
(Oivit AepuaL Casu No. 829 cr d 920.; 
May 4, 1928. -+ 
Present:—Mr. J ustice Bhide. 
SHAM SINGH- PETITIONER 
versus 
Musammat THARRI—Responpens, 

Civil Procedure Code (Act V of 1908), s. 151— 
Order appointing guardian—Appeal—High Court's 
inherent power to stay transfer of minor's custody 
pending appeal. 

A High Court has inherent power to pass an order 
staying .the transfer of the custody of a minor 
to the guardian appointed by the lower Court pend- 
jng the decision of appeal to the High Court. 

Panchanan Singha Roy v. Dwarka Nath Roy (1), 
relied on. . 

Petition, under O. XLI, r. 5, Civil Proced- 
ure Code, praying that the execution pro- 
ceedings in the lower Court be Ordered to’ 
bestayed and the minors be ordered to 
remain where they are and to live with 
their grandmother pending the decision of 
the appeal case noted above by the High 
Court. 

Mr. Ram Chand Manchanda, for the Peti- 


"toner -> 


Mr. Akbar Ali, for the Respondent. 

ORDER.—A preliminary objection is 
raised on behalf of the respondent that 
this Court has no power to stay proceedings 
under the Guardians and Wards Act. But 
as held in Panchanan Singha Roy.-v. ` 
Dwarka Nath Roy (1) this Appellate Court 
has inherent power to pass such an order 
which is merely ancillary to the power of 
hearing the appeal. 

In view of the facts of the case, it seems 
tome desirable that the custody of the 
minor should not be allowed to be transfer- 
red pending decision of the Court. I 
understand the case is already fixed for the 
14th of this month and shall, in the ordinary 
course, be deeided soon. " 

The order as to stay of proceedings 
pending decision of the appeal is made 
absolute, subject t8 the appellant filing 
security of Rs. 1,000, with one surety for 
production of the minor before this or. the 


-lower Court when required. The security 


should be filed within*one week (i. e., on, oy 
before tife llth instant.) - 


m < m M. 898; 13L, Wa 705; (1921) - E. LE: Proceedings stayed, 
Ki La fel Md. J, 304. (f 3040. 7.39. f g : t 
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us VOLUME 110—1928. . 
Abatement. . Acts —General—«neld, 
See CO. P. O., 1908, 0. XXII, r.8 910 Act 1899—IX. See ARBITRATION ACT, 


See ©. P. C., 1908, s. 2 281 
Absence of Gounsel—Party's right to have case 
passed over. See ALLAHABAD Hieu Cover Runes, 
Onar, VI, RR 5, 8 772 


Accomplice —Evidence of aceomplice—Corroboration. 

It is not illegal to convict on the wneorroborated 
testimony of an accomplice, but it is highly unsafe to 
do so unless it is corroborated in material par- 
ticulars by impartial and reliable evidence. livi- 
dence in corroboration must be independent 
testimgny which affects the accused by connecting 
or tending to connect them with the offence. But it is 
not necessary that an approver should be corruborat- 
ed as regards every single statement which he makes. 
C SoREsH OHANDRA BaN&ERJEE V. IIMPEROR, 47 G LJ. 
471; A. I. R. 1928 Jal, 300; 29 Or. L. J. 703; LOA I. Or. 
R. 371 449 
Accomplice and Informer, distinction between. 

Sea EvipENOE Act, 1872, s. 133 676 


Accused —Good antecedents, effect of. 

The mere fact that a person has enjoyed the con- 
fidence of his sup2riors or that he had in fact led a 
ite of hoasaby iu ths past, is no reason to suppose 
hit hə will not su:zu nb to temptation at the close 


of his career, but before a man of this type and such. 


antecedents is adjudged guilty the evidence against 
him must be of an unimpeachable character. L AANGAT 
Rar v. EMPEROR, A. L. R. 1926 Lah. 647; 29 Cr. L. J. 
740; 10 Lah L. J. 262; 10 A. 1. Or. R. 519 676 
Acknowledgmsnt by one of several mort- 


gazors, validity of, as against person acknow- . 


ledging. See LIMITATION Act, 190g, 88. 19, 20, 21 561 
Acts—General. 


Act 1800—XLV. See PENAL Cong. 

——— 1863—XX See RzL1GI10US ENDOWMENTS Aor. 
—— 1867—Ill. See PUBLIO GAMBLING ACT. 

—— 1869—1V. See Divorom Act, 

——- 1870—VII. See Court Fees Act. 

—— 1871—IV. See Coroners’ AOT, 

—— 1872—I. See EvipENCE AOT, 
.—e- 1872—IX. See Contract Adr. 

—- 1873—X. See Oatus ACT, 

-— 1875—IX. See MAJORITY Aor. 

—— 1877—I. See Seecerio Reuse ACT, 

—— 1879—X VII. See LEGAL Practitioners AOT. 
—— 1881—-XXVI. See NEGOTIABLE ÍNSTRUMENTS ACT?’ 
——- 1832~—IV. See TRANSFER OF PROPERTY AOT. 

— 1887—IX. See ProTON Suatu OAuss Courra 

e Aor. ° , 

—— 1890—VMI. See GUARDIANS AND Warns Aor. 
—— 1380—IX. See R&tuwars Aor. : 

—— 1891—1. See, Lanp Aogursitron Aor. Š 

L 1898—V. Se CRIMINAU Pnoqgpuna Oone, 
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—— 1903—VII. See INDIAN Works or DEFENCE ACT, 
—— 1908—V. See Orvin PgocgpuR& Gonz, 

—— 1908—IX. See LIMITATION Aor. 

—— 1908—XVI. See REGISTRATION Aor. 

—— 1909—III. See Parustpznoy Towns Insotvenay 


Aor. 
—— 1913—VII. See COMPANIES Act. 
—- 1911—VIII. See Motor VgRIOLES AOT, ° 
—— 1918—V. See  Restricrion or HABITUAL 


OFFENDERS ACT. 
—— 1918--VlL See Income Tax Aor. 
—— 1920—V. See PROVINOIAL INSOLVENCY Aan, 
—— 1922—XL See Income Tax Acr. 
—— 1925—XXXIX. See Sucoesston Act, 
—— 1928 —XL. See Pnourssony Notes (STAMP) Aor. 
—— 1926—XXV. See Divoros (AMENDMENT) ACT. 


Acts—Bengal. 


——~ 1876—ViT, See LAND REGISTRATION Act, 
—— — 1885— VIII. See BENGAL TENANOY AOT. 
——  1897—YV. See EgrATES PARTITION AOT. 


Acts—Bihar and Orlssa, 


—— 1908-—VI. See Onora Nagpur TENANOY AOT. 

—— 1922—11L See Bimar AND Orissa ViLLAGB Áp-, 
MINISTRATION ACT. 

—— 1922—VII. See BIHAR AND Orissa MUNICIPAL Aor, 


Act—Bombay. 
—— 18/4—III. See Bousay HEREDITARÝ Orrioss ACT. 


Acts—Burma. 
—— 1876—II. See Lower BURMA LAND AND REVENUB 
Act. 
——- 1997—VI. See Burma VILLAGE Act, 
—— 1920—VII. See Raxcoon SMALL Oavusn Courts 
ACT. 


Acts—G, P. 


—— 1917—ĪI. See O. P. Lanp REVENUS Aor, 
—— 1920—1. See OC. P. Tenancy Aor, 


Acts—Madras, 


—-— 1864—IL See Mapnas RevENUE Recovery Act, 
—— 1865—VII. See MADRAS IRRIGATION ÜESS Act. 
—— 1889—I. See MapRas VILLAGE Courts ACT. 
—— 1f95—IIL See Mapras Herepirary VILLAGE 
OFFICES Act. : 
—— *930—1. See MALABAR Tenants’ Inpr8vewents 
e e . ACT. 


——— 1908—I. See MADRAS “Estates LAND Act. 
——  1920—V. See MapRaSeDieTRIOT MUNIOIPALITIRS 


. e ÀCT. a 2 
—— 1920~KIV. See MADRAS Locat Boarps cr. 
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Acts—PunJab. 


Acor 1883— XX. See PUNJAB DISTRICT Boarps Aor. 
— 1887—XVI See PUNJAB TENANCY Act. 

—— 1887—XVII. See PUNJAB Lanp REVENUE Act. 
—— 1911—III. See PUNJAB MuNIOIPAL Act. 

—— 1913—I. See PUNJAB PRz-EMPTION Act. 

—— 1914—1 See PuNJaAm, EXCISE Act. 

—— 1918—VI. See Punsan Courts Act. 

> 1925 —VIIL See Siku GURDWARAS ACT. 


* Acts—U. P. 


—L. i886—XXIL See Oupm Rent Aor. 
—— 1901—II. See Aara TENANOY Act. 
— — 1922—XJ. See AGRA PRE-EMPTION Aor. 


Regulatlons. 


Reg.1819—YVIIL See BENGAL PATNI TALUKS REGULA- 
TION, 
—— 1828—VI]. See MADRAS SUBORDINATE CoLLEOTORS 
AND REVENUE MALVERSATION 
REGULATION. 


Statute. 


1926—(16 & 17, Gro. V, c. 40) See INDIAN AND 
e * COLONIAL DIVOROR JURIS- 
DIOTION ACT. 


Action for passing-off of goods. See ©. P. O., 1908, 
O. VI, x. 17 763 


Administration sult—Suit by creditor on death of 
shebait, competency of. See Ruvicious d 
Suit for land—Land situate wholly outside 
Madras City—Decision as to title, competency of. 
See O. P. O., 1908, O. XX, n. 13 : 276 
Suit by Muhammadan widow for payment of 
mahar, for administration and for partition, whether 
administration suit. See C. P. C., 1908, O. XX, id 
276 


Admission—Aceused's written statement—Conviction 
based on partial statement, legality of. 

It is settled law that the case forthe prosecution 
must be proved by the evidence of the Grown wit- 
nesses and cannot be based upon the partial ad- 
mission of the accused in his defence. A written 
statement filed by the accused is either to be 
accepted in foto or to be rejected in toto and a 
portion of the contents of that statement cannot be 
used to base the conviction of the accused. O RAMESH- 
war v. Eupzror, 5 O. W. N. 601; 29 Cr. L. J. 763; A. I. 
R. 1928 Oudh 373 795 


Adoptlon—Keittima son—Publicity and notoriety, 
See Burmese BUDDHIST Law 306 
Adoption of only son. See HINDU Law 665 


Adverse possesslon—Stranger allowed fo remain in 
joint possession as co-parcener under mistake of law 
-—Acquisition of right to co-parcenership by adverse 
possession. : 

Two sons of.a watanda? one of whom was 
born before the adoption of the watandar and the 
other born afterwards, lived together for more than 
12 years in the adoptive family of their father 
enjoying the family properties incommon under 
theewrong belief that both were entitled to an gqual 
share in those properties: . . . 

Held, that the son, born before adoption did not 
acquire aright to an, undivided moiety by adverse 
possession, B Kzsmav RAGHUNATH DESHPANDE v. Govixp 
OnuxazwDfÉsupaxpz, 30 Bem, L. R? 509; A. 1.8. 1998 
Bom. 287 [4 303 
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Agra Pre-emptlon Act (XI of 1922), 8. 20—Sats 
to co-sharer and  stranger—Co-shaver acquiring 
stranger's interest before date of suit —Suit for pre- 
emption, maintainability of. 

A sale-deed was executed, by defendant No.1 in 
favour of defendants Nos, 2 and 3. Defendant No. 3 
wasa recorded co-sharer while defendant No. z was 
not, Defendant No.2 executed a deed of sale of his 
interest to defendant No. 3. Subsequently a suit 
for pre-emption was instituted against the dgfend- 
ants : M ° 

Held, that defendant No. 3 was entitled to resist 
the claim for pre-emption even though he had joined 
with him a person who was «pt a co-sharer, inas- 
much as he had acquired the entire interest before 
the date of the suit. A BADRI PANDEY v, PARSOTAè 
SINGH, A. I. R. 1928 All. 697 869 


Agra Tenancy Act (ll of 1901), s. 57—Agricultural 
lease— Tenant erecting lime-kilns—Landlord's right 
to eject—Landlord contracting out of privileges— 
Construction of lease. 

The plaintiff gave a lease to the defendant for 
agricultural purposes. Under the lease the defend- 
ant was given power to build houses according to 
his needs (hasb zarurat). It was further provided 
that the defendant was liable to ejectment for non- 
payment of rent and on that ground only. The de- 
fendant erected two lime-kilns and a pound on this 
land and the plaintiff brought a suit for ejeetment 
under s. 57 (b) of the Agra Tenancy Act. The suit 
was dismissed on the ground that the plaintiff had 
contracted out of his rights under s. 57 of the 
Aet: . 
Held, having regard to the terms of the lease 
that the plaintiff had not contracted out of the 
privileges conferred on a landlord under the provi- 
sions ofs.57 of the Agra Tenancy Act. A MasoopUr- 
ZAMAN v. Raza HUSAIN, A. I. R. 1928 All. 698 750 


Agricultural jease—-Tenant erecting lime-kilna— 
Landlord's right to eject—Landlord contracting out 
of privileges—Construction of lease. See AGRA 
Tsenanoy Act, 1901, s. 57 750 


Allahabad High Court Rules, Chap. VI, rr. 5, 8— 
Absence of Counsel—Party's right to have case passed 
over. 

Under the proviso fo r. 8 of Chap. VI of the 

Allahabad High Court Rules, no party 3s entitled to 


- have a case put out of its place in the day's List 


more than once on account of the absence of his 
Advocate, Attorney or Vakil. A MHaRNANDAN LAL v. 
Suyam Lar, A. I. R. 1928 All. 718 772 


Amendment. See O. P. O., 1908, O. VIL, 2.17. 763 


— ——— Order by Appellate Court directing amend- 
ment subject to limitation—Power of trial Court to 
consider question of limitation. . . 

When an Appellate Court allows a plaintiff to 
amend the plaint afd remands the case to lower. 
Court with a direction that the plaintiff be permitted 
to amend his plaint subject to the Law of Limitation 
it is open to the lower Court,to consider the ques- 
tion whether at the time when the amendment was 
atlowed a new suit on the cause of action would be 
barred by limitation or not. O AxksHoy Ccomar Gorg 


v. KALI Narayan ROY 529 

Appeal, . . ° 

«See AWARD * E . 298 
See C. P..C., 1908, s. 2 (2) . 41 
See Ge P. C.. 1908, s. 4 t E 


See O. P, O.,R908, s. 151 - 
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Appeal—concld, 


See C. P. O., 1908, O. XLI, r. 23 692 
See EXECUTION oF DEGREE 246 
Dismissal of suit'on account of abatement— 

Decree. See O. P.O., 1908,3 2 281 

Tight of—Vested right—Change of law re- 
lating to period of limitation for appealing—Retros- 
pectine effect. 

* Though a right of appealisa substantive right no 
one has a vested right in a period of limitation pre- 
scribed for preferring an appeal. A BAIJNATH v. 
DooranEY Hassam, A. I. 1928 All 708 719 

Suit by members of firm—Appeal against 
seme members alone, competency of. 

A suit was instituted by three persons as members 
ofa firm and a decree was made in their favour. 
The defendant appealed impleading only one of the 
members of the firm as respondent: 

- Held, that the appeal was improperly constituted 
and liable to be dismissed on that ground. C SHRIRAM 
v. MUKE RAM ÁGAEWALA 432 


Arbitration. See O.P. O., 1908, Sca. II, Para. 1 343 
Arbitrator failing to decide some poinis— 
Court presuming decision of points against party 

urging—Material irregularity—Revision—Civil Pro- 

cedure Code (Act V of 1908), s. 118. 

Whenean arbitrator does not decide some of the 
points urged by a party, a Court acts with material 
irregularity in not Yemitting the award to the 
arbitrator on the erroneous ground that if an arbitrator 
does not decide some of the points referred to him, he 
must be deemed to have decided them against the 
party who had urged them. L JHANDA RAM v. Musa, 
29 P. L. R. 531; A. I. R. 1928 Lah. 574 738 


Grounds for setting aside award—Manifest 
error either of fact or of law—Wrongful admis- 
sion or rejection of evidence—Award against weight 
~ of evidence—Misconduct, 
, The award of an arbitrator acting - within his 
Jurisdiction isnot in general set aside unless it is 
shown that the arbitrator proceeded on an erroneous 
view ofthe law, or that there was no evidence on 
which the award could properly be arrived at, or 
that there was soma manifest error leading to the 
result. There might also, of course, be some other 
matter in the conduct of the proceedings such as the 
wrongful admission or rejection of evidence which 
might vitiate the result. But, as a general rule, the 
Court does not aet aside an award merely on the 
ground that it is against the weight of evidence. Of 
course, an award may also be set aside on the ground 
of misconduct, in the popular sense of the word,on 
the part of the arbitrator, 
, An award will not, however, be set aside where, 
it does not on the face of it disclose a manifest error 
either of fact or of law on the part of the arbitrators. 
P C ALEXANDRA Lacoste v. EDMS Rapips Me. & 
Pow£s Co., A. I. R. 1928 P. O. 267 251 
. Private enquiry by arbitrator— Misconduct. 
P. O., 1908, Scu. VL Para. 1 (15) (a) 833 


Arbitration Act (IX of 1899), s. 9—Arbitrator í 
refusing to act—Appointment by party of his arbitra- 
tor to act as sole arbitratr—Validity of award. 

A Policy of Insuranca contained the following 
arbitration clatise ;—*" Lr day dilferenc¢ arises as to the 
amount of anydoss or damage such difference shall . 
independently of ali other questions be referred to the 
decision of an arbitragor, to be agpoiated in writing by 
the parties in difference, or, if- they ganno®agree upon 

. e * 








See C. 
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a single arbitrator? to the decision of two dis- 
interested persons as arbitrators, 8f whom one shall 
be appointed in writing by each of the parties 
within two calendar months after having been 
required so to doin writingeby the other party. In 
case either party shall refuse or fail to appoint an 
arbitrator within two calendar months after receipt, 
of notice in writing requiring an appointment, the 
other party shall be at liberty to appoint a sole 
arbitrator; and in case of disagreement between, the 
arbitrators, the difference shall be referred to the 
decision of an Umpire, who shall have been appointed 
by them in writing before entering on the reference 
and who shall sit with the arbitrawers and preside at 
their meetings”. The policy contained no provisions 
to meet the contingency of one arbitrator after ap- 
pointment refusing to act. 

Disputes having arisen between the parties, the 
respondents on the 5th August, 1926, nominated one 
Mr. Irwin their arbitrator and called upon the 
appellants to nominate theirs. On the 13th 
September, 1926, the appellants accordingly appoint- 
ed their arbitrator and on the 27th September, the twoe 
arbitrators appointed an Umpire. Thereafter, the 
arbitrator appointed by the appellants declined to 
act. The respondents then requested the appellants 
to appoint another arbitrator, and this not being 
done, they appointed their arbitrator (Mr, Irwin) a8 
sole arbitrator in accordance with the provisions of s. 6 
of the English Arbitration Act, 1869 corresponding to 
8. 9 of the Indian Arbitration Act, 1899) and notified 
the appellants of the fact. Mr, Irwin, accordingly, pro- 
ceeded to act alone and on the 20th December, 1926, 
published his award in which he found that the 
sum of £4,300 should be paid by the appellants, 

In an action brought by the respondents on the 
award to recover the said amount: 

Held, that s. 6 of the English Arbitration Act, 1889, 
being, under the circumstances of the case, inappli- 
cable, the proceedings taken in the arbitration wers 
irregular and in consequence there was no valid 
award, P G Soure British Insurance Co, Lip v, 
Gaucut Bros, & Co, 290 


Autre fols acquit, plea of—Accused's right to raise 
the plea at any stage—Tests. See Cr. P. C., 1&98, 
8. 403 792 


Award—Decreein excess of or. notin accordance with 
award— A ppeal—W hole case, whether re-opened, 

The only ground on which an appeal against a 
decree based on an award isentertainable is that it | 
is in excess of, or not in aceordence with. the award 
and the only portion open to attack is the part 
which is in egcess of, or is notin accordance with, 
the award and it is not open tothe appellant to re- 
open the whcle case. LBanst Lan v, Goran Lar, A. 1. 
R. 1928 Lah. 849 298 


Benami transactlon*-Presumption of  benami 
whether exists in Burma. : . 
Among Burmans the practice of benami is not 

indigenous andis comparatively uncommon — Even in 

cases where the money with which the property waa 
boughtewas provided by the person who clains tht 
bene§cial ownership, the presumption that the pur- 
chase taken in the name of the ostensible owner of 
the legal title, was a benamis transaction is, weaker 
in Burma than in other paris of India, and in 
particula? cases tite presumption maf ee too 
weak to displace the presumption of advancement 
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which would arigg in the absehice of a presump- 


tion that the” transacPion was benami R Martxa 
Kyaw Ps v. MAUNG Kyr, 6 R. 203; A. L R. 1998 Rang. 
220 646 


Bengal Patni Taluks Regulation (Vill of 1819) 

§.10—Girbidar, position of—Lease by patnidar— 
« Lessee, whether entitled to eject girbidar. 

The position M a girbidar is the same as that of 

mortgagee ineypossession under a usufructuary 
mortgage, and a patnidar isnot entitled to disturb 
his possession by granting a lease to other persons. 
C Tata Inox & SrEgL Co., LTD, o. Rapav MONI Dasr 
A. L R. 1928 Oal. 896 644 


Bengal Tenancy Act (VHI 0f1885),s. 52 Reduce 
tion of rent for reduction in area—Rule whether 
applies to permanent tenancies--Cess, determination 
of—Entry in Settlement Khatian, value of. 

À tenant holding under a permanent tenure is 
entitled to claim a reduction of the jama if there is 
a reduction in the area of the holding, in the absence 
of a clear agreement to the contrary between the 

* parties. * 

The rate as laid down in the Cess Act isnot the 
only factor in determining the amount of cess, 
ieee is another fact also, namely, the valuation 
oll, 

The rate of cess found in the Settlement Khatian 
must be presumed to be correct. C KEAGENDRA Pra- 
BANNA SEN v. Sasr Moman TankasasTRI, 47 C. L.J. 
4864; A, I. R. 1928 Cal. 406 340 


ss. 69, 70—Absence of final order—Land- 
lord, whether entitled to ignore Proceedings and 

sue in Civil Court—Proper course—Duty of parties 

to object to nazir's report before Collector—Objec- 

tion in Civil Court, whether maintainable— Notice 

ne s. g atre of- 

e tact that no final order has been made under 
8. 70, cl. (d) of the Bengal Tenaney Act does Bob 
in itself entitle the landlord, where proceedings have 
been taken under s, 6Y, to sue for rent ignoring the 
proocedings which have been taken, 
ilst proceedings are pending under ss, 

70 of the Bengal Tenancy Act, it would be T Beo 
plete answer to any suit brought by the landlord 
for rent to plead that the matter was the subject of 
adjudication by the Collector, ff the proceedings 
before the Colector have ended and no final order 
has been passed, then the proper course for the plaint- 
iffs isto apply to the Collector to pass a final order 
which would enable them to receive their share of 
the produce from the persons in whose custody it 
has been deposited. Until the plaintiffs can show 
that they have attempted and failed to get their 
share, they cannot invoke the assistance of the Civil 
Court, and ihe Court has no power to ignore the 
wuk proceedings and try,the case afresh asa rent 
suit, . 

The only notice required under s, 70 of the Beng 
Tenancy Act is that prescribed by duce (9) d 
when notice has been issued under sub-s* (2) both 
partles must be presumed to be aware of the pro- 
teedifgs and itis the duty of any party hating any 
objection to the action of the officerewho has*made 
the division or aypra&isement lo go wi 
elas epe Colleges, go without undue | 

‘Lhe question of the accuracy of the nasir. 
in suh" proceedings s a S d whic: : ‘ae 
questioned by objecfton taken Lefore the Collector 
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and if the parties, or either of them, after dua 
notice of the proceedings do not raise any objections 
to the report at the proper time. they are not entitled 
iodo so in & subsequent suit for rent. Pat ÀJAB 
Lan MuspER v, NARESH Moran THAKUR, 7 Pat, 667; A. 
I. R. 1925 Pat. 627 i 145 


e 
——— 88. 69, 70, 7i—Proceedings for appraise? 
ment of erops—Crops removed by tenant —Power of 

Collector io make appraisement in accordance with 

s. 71 (4). . 

Section 71, cl. (4) ofthe Bengal Tenancy Act is 
applicable to proceedings before the Collector, end 
& Collector has jurisdiction to make a division of 
the eropsin accordance with the artificial rule laid 
down in the said clause where the tenant has re- 
moved any portion ofthe crop soas to prevent the 
due «livision thereof. 

There wasa dispute in certain proceedings before 
the Collector whether the tenant had removed n 
portion of the crop. The landlord, instead of submit- 
ting to the jurisdiction of the Qollector, allowed the 
matter to go by default and the Collector passed 
an order under s. 70 of the Bengal Tenancy Act accept- 
ing the division made by the Amin: 

Held, that the Collector had jurisdiction go decida 
the question whether the crop bad been removed 
and to divide orappraise the crop according to his 
decision, and the order passed by him under s 70 
was Bnaland enforceable asa decree. Pat, BHUNESH- 
WARI KUER v. SUKEDEO SINGE, 9 P. L. T. 106; 7 Pat. 281; 
A. I. R. 1928 Pet.252 93 


ss. 85, 170—Occupancy tenant—Perpetual 
lease, grant of— Sale of occupancy tenancy—Lessee, 
whether entitled to make deposit—‘Voidable on the 
sale", meaning of. 

The expression "voidable on the sale" in s. 170 (3) 
ofthe Bengal Tenancy Act does not mean an interest 
injuriously affected by the sale but an interest which 
subsists and whichis to be avoided after the sale, 
thatis to say, interests coming within the descrip- 
tion of an “encumbrance” which, unless steps are 
taken to avoid them, subsist after the sale. 

A perpetual lease granted by an occupancy tenant 
cannot be registered in view of the provisions of 
sub-s, (2) of 8,65 of the Bengal Tenancy Act and by 
reason of the provisions of sub-s. (1) of that section 
the sub-lease is not valid as against the landlord. 
Even ifsuch a document is admitted to registration 
it is not operative against the landlord and the 
interest which it creates is not one which has to be 
avoided by the purchaser of occupancy rights. 
Therefore, such a lessee is not entitled to make a 
deposit under s. 170 (3) of the Bengal Tenancy Act. 
G JNaxENDRA OnaNDRA GHOSE v. ROYMAN SHEIKH, A. I. 
R. 1927 Cal. 513; 41 C. W. N. 580 130 


LA 

— ——- 8. 103B—Entry in Record of Rights— 

Presumption of correctness— Finding im disregard 

of such  presumpiion-elnterference in second 

appeal, ` 

An entryin the Record of Rights must be pre- 
sumed to be correct until jt is proved by evidence to 
be incorrect. 

A finding of fact arrived sit in disregard of such 
presumption, is liable to be set Aside gn second appeal, 
C MADHAB CHANDRA MaxpaL® TILOTTANA Dasi, A. 1. R 


1928 Cal 751 * 445 
—— M s ,170., Set Bxxcar TÉsaxcr Acr, 1885, 5 85 
. e's 
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Blhar and Orlssa Municipal Act (VII. of 1922), 
S. 259, cl. (1) (xlv) —Use of oil engine for flour 
mill—Liabiluy—Ou engine, whether “manufacture 
or process"—Resolution under s. 259—Publication, 
necessity of—Prosecugion before publication of 
resolution, legality of. 

The words "manwfacture, process or business" in sub- 
el. (xiv) of cl. (1) of s. 259, Bihar and Orissa Municipal 
Act, do not contemplate the mere use of an oil engine. 

Itis necessary for the Munieipal Authorities, when 

* they come to a resolution under s. 259, Bihar and 

Orissa Municipal Act, to notify it to the publie in 

“some manner. 
if an offence is to be created by a bye-law or order 
-or notice, then it is necessary for those who have 

power under the Act to create such offence to 
publish the fact so that the public at large may 
know that such an offence has been created, and no 
one can be prosecuted for contravening such bye- 
law, order or notice, ifit has not been notified to 

the publie in some manner. Pat. Tat SINGH v. 

AnBAH MuwIOIPALITY, 29 Or. L, J. 750; A. I. R. 1928 

Pat. 506 788 


Bihar and Orlssa Village Administration Act 
(IIl of 1922), s. 53— Case triable by panchayat— 
Complaint before Magistrate— Trial by Magistrate— 
Validity of trial—Procedure to be followed by 
Magistrate, . 

Whe»e a panchayat is competent under the Bihar 
and Orissa Village Administration Act, to take 
cognisance of an olfence, a Magistrate before whom a 
complaint for such offence is made is bound to 
transfer the complaint to the panchayat or to record 
a reason for his not doing so under the proviso to 
8.53 of the Act. A trial held by a Magistrate with- 
out complying with the requirements of that proviso 
is bad. Pat. SmgoxaTH OJHA v Emperor, 29 Or, L.J. 
726; 10 A. I. Cr. R. 383 582 


Bills of Exchange Ordinance (Hong Kong) 
1885, S. 64, corresponding to Negotiable In- 
struments Act (XXVI of 1881, s. 87—Material 
alteration—Change due to pure accident—Aceidental 
ee of number of Bank-note—Liability of 

ank. 

Section 87 of the Negotiable Instruments Act, 
1881 (providing in effect that a material alteration 
of a negotiable instrument vitiates the document) 
relates only to alterations effected by the will of 
the person by whom or under whose directions 
they are made, and it does not apply toa change 
due to pure accident. The alteration contemplated 
by the section is one to which all parties might 
assent : 

Held, therefore, onthe construction of the cor- 
responding Ordinance in Hong Kong, that a Bank 
was notrelieved from liability ona note issued by 
it merely because the number of such note had 
been accidentally defaced, the identity of the 
mutilatetl document as a note ef the Bank being 
otherwise well-established. The accidental oblitera- 
tion of the number was not an ‘alteration’ within the 
meaning of the section 

The number is no part of the operative portion 
of a Billof Exchange or promissory note. P C Hong 
Kone AND SHANGHAI BANKING Corporation v. Lo LER 
Sal, A.J, R. 1928 P. O. Lf; 55 M. L. J. 627; 28 L. W. 
8x0 Š A 127 
Bombay Hereditary Offices Ac? (Hof 1874), 5. 

10— Power Sf Collecjor to issue certificate in respect 

of decree to which watandar is not party~-Decrees 

: between strangeSs, whetherecan be set aside. 

. 9 - . : 

+b rr] ii ` 4 
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Althoughs 10of the Bombay Hereditary Offices Act, 
1874, only requires*that the own ship or beneficial 
possession should pass into the hands of a person 
other than an officiating watandar for the time 
being, and although it does not in express terms 
require that the possessior*should so pass under a 
decree against the watandar. yet the object of s. 10 
is to give practical effect to the prohibition against 
alienations by watandars as provided by ss. 5 and 7 
are strange 
8. 10 of the Act has no application. B MAHADAJI Aupt' 
KULKARNI v. COLLECTOR OF STATE, 30 Bom, L. R. 434; AT 
I. R. 1928 Bom. 181; 52 B. 213 697. 
Buddhist Law—Inheritance—Physical or mental 

defect, whether ground for exclusttn from inheritance 

Under the Buddhist Law a child who is physically 
or mentally incompetent or defective is entitled to 
his full share of inheritance. R MavNa Paw QvAw v. 
Ma Bern, 6 R. 128; A. I. R. 1928 Rang. 130 729 


Building contract—Unpaid builder, whether entitled 
to lien over building. 

In India an unpaid building contractor has no lien 
upon the building in his possession for the balancg 
due to him under the building @ntract. RN. P A. 
Custriar Fira v. H, C. Sear, 6 R. 87; A. I. R. 1998 


1 


Rang. 145 433 

Burden of proof. 
See HINDU Law 273 
See MUHAMMADAN Law 428 
See PARDANASHIN LADY 260 
See PRACTIOE 21 
See SUCCESSION Acr, 1925, s. 237 283 
See WASTE LANDS 5 
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Burma Village Act (VI of 1907, as amended by 

Act (lof 1921), s. 20-A— Rules under s. 20-A, 

T. 1 (a)—Bona fide money-lender taking pawn of 

goods and . chattels -Offence—Conviction by Magis- 

trate—Deputy Commissioner's power to revise, 

The conviction and sentence of a person for an 
offence made punisheble by the Burma Village Act 
or Rules made thereunder is not ‘an order made 
under the Act within the meaning of s.93 of the 
Act, nor is a Magistrate when exercising his juris- 
diction as such ‘an authority subordinate to’ the 
Deputy Commissioner within the meaning of the 
said section. 

A conviction and sentence bya Magistrate for an 
offence under the said Act cannot, therefore, be 
revised by the Deputy Commissioner. 

Persons genuinely carrying on the business of money- 
lending and advancing money on a promissory note or 
other document are exempted from the operation of the 
rules made unders. 20A of the Burma Village Act, 
and cannot be convicted for taking goods and 
chattels in awn for loans of money. R EMPEROR 
v. Muru ALAGI, 6 R. 108; A. I. R. 1928 Rang, 158; 99 
Or. L. J. 616; 10 A. I. Or. R. 400 102 


Burmese Buddhist Law—Adoption—Keittima son 
— Publicity and notoriety—Conduct inimical to adop- 
tive parents. 

According to the Law of Burma, no formal 
ceremony is'necessary to constitute adoption, The 
fact of adoption may be inferred from a course ,of 
conduet inconsistent with any other suppositfon: but 
in that case the pub'ieity or notoriety of the relation- 
ship must be satisfactorily proved. 

Held, on the evidence, that ehe relationship be- 
tween the. plaintiff and his adoptive pargnts "must 
have bedh notoriou$ and ptblicly known", 6 
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In Burmese Law, an adopted son loses his right 
to inherit to his ‘adoptive parents on account of 
conduct unfilial œ inimfeal towards them, as for 
instance, where he keeps away intentionally from 
his adoptive parents, or intentionally neglects to 
look after them during, illness, or by failure duly 
to perform their funeral ceremonies, or is guilty of 
any ather acts which, if proved, according to 
Buddhist Law, would disentitle & child to inherit: 

Held, that in” the present case, it was not es- 
thblished on theeevidence, that the plaintiff, as 
adopted son, had been guilty of any unfilial or 
inimical conduct which would deprive him of his 
right of inheritance. P C Maune Ba Pr v. Mauna 
Suwe Ba, A. I. R. 1928 P. O. 197; 55 M. L. J. 95; 28 L 
W. 129: 43 C. L. 3.477; 6 R. 520; 33 C. W. N. 70 306 
Cause of action. See Custom 693 


C. P. Land Revenue Act (Il of 1917), s. 203— 
Division of abadi of mahal into pattis- Right of 
tenant in one patti to hold house site in abadi 
of another patti. 

. Where the abadi of a mahal has been divided 

into pattis so that each pattidar has his separate 

@badi for the tenar&s or agriculturists of his patti 

the agriculturists or non-agriculturis:s of each patti 

have no right to look to another patti or its abadi 
for fesidential quarters. 

The cessation of a tenancy works out an automatic 
forfeiture of the right to occupy the house site which 
at once escheats to the landlord. N DAYARAM GANPATSA 
v Dasarati RaTIBAM, 10 N. L. J. 202; A. I. R. 1928 


Nag. 86 834 
C. P. Tenancy Act (I of 1920), s.49. See Oox- 
` ppact Act, 1872, 8 65 351 
Charge. See MAINTENANCE GRANT 56 


Chota Nagpur Tenancy Act (VI of 1908), ss. 

41, 139, cls. (4),(4) (a)—Tenant inducted under 
registered lease—Suit for ejectment after expiry of 
lease—No alternative relief for rent claimed—Juris- 
diction of Civil Court. 

Under the Chota Nagpur Tenancy Act where a 
tenant has been admitted into the land under a 
registered lease for a term, he is liable to ejectment 
under s, 41, cl, (d) upon the termination of that 
period. e (4) of s. 139 of the Ch 

Clause of 8. of the ota Nagpur Te 
Act applies to the ejectment of poredne to whom 
ele. (a), (b), (c) and (e) ofs. 41 are applicable. It 
does not apply to a person who has ceased to be a 
tenant and who has become a trespasser and is 
holding adversely to the landlord. Under cl. (4) (a) o£ 
8.139, the Act provides for the ejectment of a tres- 
passer if the landlord claims as an alternative relief 
that the defendants shallbe declared l$able to pay 
rent for the and, and enacts that in that case the 
suit is exclusively triable by the Revenue Court. The 
jurisdiction of the Civil Court is not ousted in a case 
Ey no e ee xelief has been asked 
Pat RIKHI NATE KUARI v. Raxco MAHTO :9 
pat en , 7 Pat. 675; 9 


s, 72 (4)—Surrender of holding b i 
—Land'erd's right to De Pi icd en 
Anderwaiyat's vights—Dispossession of wundereraiyat 
—Criminal trespass—Bona fide claim of right— 
Penal Code (Act XLV of 1860), ss. 426, 447 
Under the Ohota Nagpur Tenancy Act when a 

raiyat surrenders his holding the landlord acquires 

a right & *nter upon tho land afid he oan “do soin 
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spite of the land being in the possession of an under- 
raiyat brought on theland by the raiyat. He is 
not bound to bring an ejectment suit against the 
under-raiyat. 

A roiyat surrendered his holding tothe landlord. 
The latter took possession of the land dispossessiug 
an under-raiyat who had been brought on the land 
by the raiyat and uprooting the seeds sowneby the 
under-raiyat. ‘Che landlord was convicted for" 
criminal trespass and mischief: 

Held, that after surrender the position of the 
under-raiyat was that of a grespasser so far as the 
landlord was concerned and the action of the land- 
lord being a bona fide claim of right, the conviction 
was ilegal Pat HAR Prasad SINGH v. HurLsAN 
CHAMAR, 29 Cr. L. J. 642; 9 P. L. T. 728; 10 A. I. Cr. R. 


420 98 
— — —-— 5, 139, cis (4), (4) (a). See Cuota NAGPUR 
'TrwANOY Act, 1908, s. 41 494 


Civil Procedure Code (Act V of 1908),s 2 
O. XXII, r 4—Abatement— Suit or appeal against 
dead person— Proper procedure—Dismassal of suit 
on account of abatement—Decree—A ppeal. 

A suit or appeal abates under O. XXII, r. 4, Civil 
Procedure Code, against a defendant or respondent 
if he wasalive at the time tvhen the suit or appeal 
was instituted and has since died. Thecdse of a 
person who had died before the institution of the suit or 
appeal and who was erroneously impleaded as a party 
does not fall within the purview of O. XXII, Civil 
Procedure Code, and in such circumstances no ques- 
tion of abatement arises. In such a case the suit 
cannot proceed against the dead person and the 
proper order for the Court to pass is to strike off 
his name from the record and then tosee whether 
the suit can or cannot proceed against the other 
defendants because of non-joinder of the deceased. 
If the deceased was a mere pro forma party, the suit 
might proceed against the other defendants in the 
ordinary way If, however, the deceased was a 
necessary party the Court should see whether 
amendment of the plaint can be allowed to bring 
his heirs on the record and if this cannot be allowed 
it should determine whether the suit can proceed 
against the other defendant. It cannot dismiss the 
suit forthwith without examining this aspect of the 
suit. - i 
Dismissal ofa suit on account of abatement under 
O, XXII, Civil Procedure Code, amounts to a 
determination of the rights of parties to the suit 
within the meaning of s. 2, Civil Procedure Code, 
and is, therefore, a decree and appealable as such. L 
Roop OHAND v. SARDAR Kuan, A. 1. R, 1928 Lah. 359; 
9 Lah. 526; 29 P. L. R. 626 , 281 
———— ss. 2, 104 (f) —Decree—Order filing or 

refusing to file award, whether decree. i 

An order filing op refusing to file an award is not 
a decree because it is appealable as an order under 
cl. (f) of s, 101, Civil Procedure Code, L KANHAYA LAL 
SITA Ram v. DAULAT RAM-NAUBAT RAI 302 

ss. 2 (2), 47, 92—Suit relatingto public 

e trust—Scheme—Orders relating to election under 
scheme—Appeal. s E f 
Where the Court reserves to itself the right to 

confirm elections held under,9 scheme framed by it 

and where application for confirmation 18 made by 
parties on one side in the suit and i _ opposed by 
parties onthe other side, the order which the Court 

makes is not ly, ane order in gexecution but isa , 

f : 
t . . ë i e, 
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decree in the suit itself and is, therefore, appealable as 
a decree under the Civil Procedure Code. R U Ba PE 
v. U Po Sem, 6 R, 97; A.L R. 1928 Rang. 168 41 


8. 2 (2), O, XXII, rr. 1, 3—Death of plaintiff 
—Application by heir for being entered as legal 
Tepresentative— Court deciding that right to sue has 
coma to an end—Order, whether appealable—'Decree', 

e meaning of —‘Matters in controversy in the suit" 
significance of. 

Where on the death ofa plaintiff his heir applies 
under the provisionsgof O. XXII, r. 3, Civil Pro- 
cedure Code, to be entered asa legal representative 
of the deceased and to continue the suit and the 
Court, while recognizing him to be legal represen- 
tative of the deceased, arrives at the conclusion that 
the right to sue had come to an end with the 
death of the deceased and decides under the pro- 
visions of O. XXII, r. 1, of the Code, that the 
had abated, the order conclusively deter- 
mines his right in regard toa matter in controversy 
in the suit and is a decree within the meaning of 
8. 2 (2), Civil Procedure Code, and an appeal lies 
against it, . 

Per Hasan, J.—‘Matters in controversy in the suit" 
are not merely matters which arise on the face of 
the plaint as at first’ presented. They may include 
matter which are of vital importance between the 
parties but which may come to arise and in respect 
of which the parties may be at controversy at a 
subsequent stage of a suit and a question as to 
whether a right to sue survives or not within the 
meaning of r. 1 of O. XXII of the Code of Civil 
Procedure is such a matter, RAMPAL SINGH v. ABDUL 
Hamip, 5 O, W. N. 633; A, I. R. 1928 Oudh. 362 826 


S. 9—Suitto recover share of sishyadayam 
offerings—Jurisdiction of Civil Court. 

A suit bya plaintiff to recover his portion of 
sishyadayam offerings collected by the defendant, an- 
other member of the plaintiff's family, is not main- 
tainable in a Civil Oourt inasmuch as the offerings 
are purely voluntary in their nature and not attached 
to temple or other institution and inasmuch as no 
suit willlie against the disciples themselves for 
enforcing the payment of such offerings. M BHASHYAN 
ROoNAYAMMA v, DHASHYAM RaNGAOHARAYULU, A. I. R. 1928 
Mad. 851 782 
- S. lO—Agreement that suits should be 

brought only in particular Court—l1nstitution of suit 

in another Court—Stay of suit. 

Section 10 of the Oivil Procedure Code does not 











. prevent a Oourt from enforcing an agreement be- 


tween the parties toa contract that suits in respect 
of certain transactions shall be instituted only in a 
particular Court. B TiLAKRAM CHAUDHURI v. Kopu- 
MAL JETHANAND WapHwa, 30 Bom. L. R. $46; A. I. R. 
1928 Bom. 175 727 


. 
= 8. 10—Stay of suit—Points to be determined 
by Court. 


Before an order noder 8. 10 of the Civil Procedure . 


Oode staying a suit is passed, the Oourt must see 
that all the different conditions in that section age 
present in the case, namely, that the matter in issue 
is also directly and sdbstantially in issue in the 
previous syit, which, is between the same parties 
and in the same oreny other Courtin British India 
having jurisdiction tagrant the reli8f claimed. M 
KUNDANLAL v. DULA : 418 

8, 11. See Oo-owners f . 60 

* e 
. ? E 4 
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S. 11—Res judicata between co-defendénts— 
Principles —Decrée granting religf beyond original 
plaint, effect of —Ex parte défendants how far bound, 
For the purposes of a decision operating as res 
judicata as between co-defendants there must have 
been aetually a conflict oreissue raised as between 
them and such conflict or issue must have been 
necessary for the determination of the plaintiff's 
case or claim. Ifthe decree embodies some further 
right beyond the pleadings, and, gives some relief 
not appropriate to the plaint, ffo question pf res 
judicata can arise as between co-defendants. 
Inasmuch as the principle of res judicata can only 
apply to a matter which has been substantially in 
issue between the parties, an éssue raised by a 
defendant which is not strictly appropriate to the 
pleadings in the plaint cannot be held to have been 
& matter substantially in issue between that defend- 
ant and another defendant who elected to remain 
ex parte after perusal of the plaint alone M GopaLa 
PATTER v. GOPALAKRISHNA PATTER, (1928) M. W. N. 321; 
A. I. R. 1928 Mad. 630 596 


S. 11—Res judicata—Finding against prg 
forma party. ° 
A finding cannot operate as res judicata against 
a defendant who was only apro Jorma party in the 
previous suit. L Docar SINGH v. Duantr, 10 Lh L 
J. 239; A. I. R. 1928 Lah. 493 394 


—-—— S$. 11—Res judicata—‘Former suit, meaning 
of—Withdrawal of previous suit, whether operates 
res judicata. 

If a party goes to trial on issues, but fails to 
produce evidence in respect of the same, and his suit 
is consequently dismissed, the dismissal may operate 
as res judicata. But the case of withdrawal stands on 
a different footing and cannot operate as res judicata 
inasmuch as the basic principle of ves judicata is 
that there should have been a final adjudication on 
merits and when a plaintiff withdraws his suit, 
there is no necessity for any finding on the issues 
and the suit is dismissed without any finding being 
recorded. 

The expression ‘former suit’ in s. 1l, Civil Prc- 
cedure Code, denotes a suit which has been decided 

rior tothe suitin question whether *r not it was 
instituted- prior thereto. L Rama Mar v. UPENDRA 

Dorr, A. I. R. 1928 Lah. 710 818 


$8.11, 92—Res judicata—Suit under s. 14, 
Religious Endowents Act (XX of 1863)— Subsequent 
one under O I,r. 8, Civil Procedure Code, whether 
between same parties—'Gross negligence’, meaning of 
—Suit under O. I,r. 8, Civil Procedure Code, to 
declare property as belonging to trust—Trustee 
setting up private rights in temple—Suit whether falls 
under s.92—Maintainability of suit without sanc- 
tion. 

A suit under s. 14 of the Religious Endowments Act 
is as much a representative suit as- one filed under 
8.92, or O. I, r. 8, Civil Procedure Code, asit is 
equally brought in, and as it affects the rights of, all 
those ¢nterested in the religious endowment and all 
such interested persons become in the eye of the law 
parties to such a suit. ° > 

& decision in a suié under s. 14 of the Religious En- 
dowments Act and alater one under O. I, r.8, Civil 
Procedure Code, in respect of tha same endoyyment by 
persons interested must be held to be hetween the 

e 


same pirties, — * t 


int 
E 


e 
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Where the dharmakarthas of a temple or some of 
the worshippers sue for thp purfose of establishing 
the rights ofthe füol, the decision is binding upon 
those interested in the endowment unless the plaint- 
iffs are proved to be guilty of fraud, collusion or 
gross negligence in the cenduct of the litigation. 

The mere non-production of even some important 
documents. does not necessarily show want of dili- 
gence or want of interest in the conduct of a litiga- 
tign. 6 
here the trustee of a temple sets up the con- 
tention that the temple is not a public one and that 
the deities were intended for his exclusive family 
worship and the properties are not publie endow- 
ments, a suit unde O. J, r. 8, Civil Procedure Code, 
by the worshippers io establish the title of the 
temple to the property and to have it restored to 
the trustee is one that falls under s. 92 inasmuch 
as the prayer to get ‘he projerties restored to the 
trustee is a futile one without a prayer for appoint- 
ment of a trustee and is, therefore, not maintainable 
without sanction. M VADLAMUDISASTRULU V. THALLURI 
VxNKATASEBHAYYA, A. I. R. 1928 Mad. 614 $594 


9. 8,11, 0. XLf, r. 25—Remand—Trial Court, 
omission of,to give finaings on particular point— 
Appellate Court, whether bound to remand. : 
Where the trial Court doesnot give a finding 
with regard toa point in the view it took of the case 
on other points, the Appellate Court is not bound 
to remand the case to the trial Court for fresh 
findings but is entitled in law to come to any find- 
ing of fact by itself. M  RANGARAWMI NADAR v, 
SUNDARAPANDIA THEVAR, A. I. R. 1928 Mad. 635. 548 
8.17—Part of properties outside jurisdic- 
tion of Court, effect of. É f A 
The fact that some of the properties comprised in 
the plaint are situate outside the jurisdietion of the 
Court does not bar the maintainability of the suit 
in that Court. Section 17 enables such a suit to be 
maintained. M VACLAMUDI BHIMAYYA v. PUTCHA 
LAESBMINARAYANA, A, I. R. 1928 Mad. 820 672 


$s. 22, 23— Power of High Court to transfer 

case to Court subordinate to another High Court 
Under ss. 22 and 23 of the Code of Civil Pro- 
cedure a Higa Court has jurisdiction to direct a 
caseto be tried bya Court subordinate to e High 
Court other than the High Court by which such 
direction is made. Pat Naxp RAM Cuotay Lat v. 
Manapzo LaL, A. I. R. 1928 Pat. 640 : 699 
8. 24. See PROVINCIAL SMALL Cause COURTS 
Aor, 1887, s. 25 493 


8, 35, O. XXXII, r. 11—Costs—Suit on mort- 
gage executed by guardian of minor,-Guardian 
party on record—Court, whether competent to direct 
guardian personally to pay costs. 

In asuitona mortgage executed by the guardian 
ofa minor, the guardian isa proper party to the 
suit and it is competent to thé Court, acting under 
s, 35, Civil Procedure Code, to direct such guardian 
to pay the costs of the suit. 

Order XXXII, r.. 11, Civil Procedure Code is a 
special provision whereby a guardian ad litem who 
js mot ow record may be ordered to pay costeand 
cannot be said to restrict the provisions of s. 35 «o 
faras they relate to parties on record. M VEMULA- 
PALLI KRISHNAYYA v. Pria. A KRAxavya, (1928) M. W. 


N. 318; A... R. 1928 Mad. 590 310 
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Art. 182 (5)—Decree transferred to another Court 

for executicn—Application for ve-transfer, p10, er 

Court for presentation of. e 

Where a decree is transferred, for execution to 
another Court, an application for re-transfer of the 
decree to a third Court csn ke validly mede to 
the Court which passed the decree. M Mcuauvcm PEG 
v MOHAMMAD MEERA, A J. R. 1828 Mad. 493 * 829 
—— S. 47. See C. P. O., 1908, s. 2 (2) 41 


S. 47- Execution of decree—Application 
dismissed for want of prosegution— Fresh applica- 
tion for further proceedings rejected—Order of rejec- 
tion, whether appealable. e 
Where an application for execution is dismissed for 

want of prosecuticn and an appliestion for furiher 

preceedings on the previcus applicaticn is rejected 

with theremark that ihe decree-bclder shculd file a 





fresh ay-plicaticn fcr executicn, the cider rejectis e tle. 


applicaticn fcr further preceedings is nct appealable 
under s. 47 cr any other section o rule of the Cede of 
Civil Prccedure. O NIIKANIH v UMANATH BAKFEH 
Sixcu,50. W N. 529- A I. R. 1928 Ouch £29 175 
— S. 47— Objection in execution by rerpresenta- 

tive cf judgment-deblor, whether falls within s. 47. 

An objection taken by a peyson who bas beccme 
the representative of the judgment.dcbtor jn the 
course of the execution of a decree to the effect that 
the property attached in satisfaction therecf is his 
own property,and not held by him as such repre- 
sentative, is a matter cognizable only under s, 244 
(now s. 47) of the Code of Civil Procedure and not 
the subject-matter of a separate suit. A PJARE IAL 
v. Kisuan LAL, A. I R. 1928 All. 704 876 
—— S. 47 — Possession of property given to decree- 

holder— Suit by judgment-debtor jor its return, com- 

petency of. 

A judgment-debtor is not entitled to institute a 
suit for recovery ficm the decree-lolder of pro- 
perty possession whereof bad been admittedly, though 
wrongly, given to the latter in execution of the 
decree. LAmir-up-Dinv. KHAIRI, A, I. R. 1928 T ah. 
936 859 


SS. 47, 68— Execution by Collector—Ap- 
plication for adjournment of sale— Proper Court 
—Second appeal from order in application, compe- 
tency of— Order for stay—Sale before receipt of 
order— Vélidity of sale. 

Where the execution of a decree is transferred by 
a Civil Court to the Collector for execution under 
8. 68 of the Civil Procedure Code, an application for 
adjourning the sale should be madetothe Collector 
and not to the Civil Court. 

It is difficult to lay down a principle as to the 
moment of operativeness or otherwise of the order 
of an Appellate Court for stay of sale, and whether 
the operativeness of the order datesfrom the time 
it is signed or fromthe time it is communicatéd, 
& great deal depends upon the nature of the order 
the question of good faith and other facts. 

On the day on which a m@mlatdar, to whom a 
Civil Court had transferred a decree for execution, 
was holding the sale, the judgment-debtor deposited a 
portion ofthe decretal amoumt in the Civil Court and 
obtained an order for adjournment cf tbe sale. The 
sale was, however, htld before the order could be 
communicated te the momlatdar,and tl judgment- 
débtor applied for cancellatiot of the sale on the 
ground that'it was void as it wag held after the 
order for Stay hgd been phssed: ` i 





' 
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Held, (1) that the application to adjourn the sale 
ought to have been made to the Collector and not 
to the Civil Court and that the original application, 

* therefore, did not fall within s 47 of the Civil 
Procedure Code and nó second appeal lay; 

(2) that thesale was notliableto be set aside B 
Ruprappa ViRAPPA MENSINKAI v. BASHETTAPPA CHANDA- 
$APPAA NezLI, 30 Bom. L. R. 465; A. I. R. 1928 Bom. 
189; 52 B. 290 710 


——- $. 47, O. XXI, r. 95—Order relating to deli- 
very of possession to degree-holder purchaser, whether 
falls within s. 47, Civil Procedure Code— Decree- 

{ Adider purchaser, whether ‘party'—Appeal. 


An order passed on an application made under 
the provisions of r.95 of O.XXI of the Code of 
Civil Procedure against a judgment-debtor in favour 
of the auction-purchaser, who was also a decree- 
holder, is not an order under 9, 47 ofthe Code aud is 
not appealable. 

Obiter—W here a personis a party to the suit in 
which the decree is passed, he or his representative 
“is still to be considered a party to the suit even 
although in subsequent proceedings the representa- 
tive is setting up a title inconsistent with his pre- 
decessor's title, aad thus appearing ina character 
other tha& character of party. O Gaya Baxasy SINGH 
v, Kuar RazENDRA BAHADUR Sıxan, 50. W.N. 108; A. 
I. R. 1928 Oudh 199; 3 Luck, 182 8s 


— — — 58, 63, 73—Altachment by Courts of differ- 
ent grades—Realisation of assets by Court of higher 
grade— Right to rateable distribution — Decree-holders 
of Court of lower grade, whether bound to apply to 
Court of higher grade before realisation of assets. 


Under s. 63 of the Civil Procedure Code, the 
assets are held by the Court of higher grade not 
only on its own behalf but also on behalf of the 
other attaching Courts and so far as attachment and 
realisation of the property is concerned, the former 
Court exercises both its own jurisdiction and that of 
thelatter Courts. Consequently, where property has 
been attached in execution of decrees of Courts of 
different grades it is not necessary for those credi- 
tors who have obtained decrees in the Courts of the 
lower grade to make application for execution to 
the Court ofthe higher grade before realisation of 
the assets, to entitle them to rateable distribution. R 
Kwat ‘Tone Ker v. LIM CHAUNG (HER, 6 R. 131; A. I. 
R. 1928 Rang. 157 744 


S, 66—Sale proclamation—Morigage as well 
as decree not mentioning certain lands—Power of 
Court to include such lands in sale proclamation. 
Where a mortgage as well as the decree for sale 

passed thereon do not make any mention one way 
or the other of certain lands which are alleged not 
to have formed the subject of the "mortgage, the sale 
proclamation should not make any mention of those 
lands. O ABDUL Racr v. RAHIM Bakusu, A. I. R. 1928 
Oudh 491 e 860 
i 8.68. See C. P. C., 1908, 5.47 ` 710 


. 
— ss. 68 to 71, 72, O. XXI, r. 90—A pplica- 
tion of ss. 68 to 71 to Punjab —Transfer of decree for 
execution te Collector, provision of law for—Ap- 
plication of g. 72-*Collector's poilers under s. 72, 
nature of—QObjectionseto sale of land Reld by Collec-. 
tor, forum of—Punjab Land Revenue Ac& (XVII of 
~ 1887), s. 1,1—Coll&ctor’s powes to sell land in *execu- 
tien of decree, nature of, * : be 
ec € : 4 
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Sections 68 to 71, Civil Procedure Code, do not 
apply to the Punjat? as no ,notificdtion by the Local 
Government has been issued sueh ais contemplated 
bys 68 ofthe Code. The only provision of law 
under which decrees are sent to the Collector in the 
Punjab for execution againsteland is s. 141, Punjab 
Land Revenue Act. 

Objections with regardto proceedings connected 
with the sale of land which have taken place in * 
pursuance ofan order of a Civil Court under s. 141,, 
Punjab Land Revenue Act, must l& made to the 
Court and not to the Collector because the Colle&tor 
in such cases is acting merely as a ministerial officer 
of the Court and does not perform any judicial 
functions. e 

Section 72, Civil Procedure Code, applies to cases 
where the Collector represents to the Court that tho 
public sale ofthe land attached is objectionable 
and that satisfaction of the decree may be made 
within areasonable time by atemporary alienation 
of the land and the Court agrees with the representa- 
tion of the Collector and authorises him to provide 
for such satisfaction inthe manner recommended 
by him. When acting under s.72 Civil Procedure » 
Code, a Collector acts judicially and all objections 
relating to the proceedings before him must be 
disposed of by him. L Cuanan RAM v, Devi DAYAL, eh. 


I. R. 1928 Lah 475 173 
————— S. 72. See C. P. 0,1908, ss. 68T071 173 
-—-— 8.73. See O. P. O., 1908, s. 63 744 


— —-— 8, 73, O. XXI, rr. 11, 63 (2)—Rateable dis- 
tribution—Decree not transferred— Right to rateable 
distribution. 

An application for rateable distribution of assets 
cannot be rejected merely because the applicant had 
not obtained a transfer of his decree to the distributing 
Court at the time of making the application. NR. S. 
KuoLsvTE v. Tukaras Kuns, A, I. R, 1928 Nag. 332 


524 

—————- s. 92. 
See O P. C.,1908, s. 2 (2) 41 
See O. P. O., 1908, s. 11 894 


—— —— S. 92— Appointment of mutawalli, whether 

falls within s. 92. 

It eannot be laid down as a broad proposition of law 
that every case in whiehthe power of aJudge is 
invoked forappointing a mutawalli comes within the 
purview of 8.92 ofthe Code of Civil Procedure. 

The words “where the direction of the Court is 
deemed necessary for the administration of any such 
trust” in s. 92 of the Civil Procedure Code must 
be interpreted as meaning that where the Court 
has to give directionin the nature of framing a 
scheme or oésherwise for the administration of the 
trust. The mere appointment of a mutawalli is not 
such adirection as is contemplated by the section. 

The expression ‘new trustee’ in s. 92 (1) (b) of the 
Code of Civil Procedure means a trustee in place of 
an old trustee. C ABDUL ALIM AnED v.*ABIR JAN BIBI, 
32 O. W. N. 835; A. I. R. 1928 Cal. 368 416 


— ———5 s, 92— Court Fees Act (VII of 1870), Sch. IT, 
Art. 17, cl. (vi)—Suit under s. 92—Prayer for mak- 
ing aver property to another trustee— Court-fag. © 
Aesuit was ánstituted under s 92, Civil Procedure 

Oode, for the settling of a proper scheme for the 

management of a public trusj agd for the following 

reliefs: that the Mahant may be removed-and a 

new MaRant may Be appeinted in his plece; that 

along with the Mahant so appBinted a committee may 
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be formed tofulfil the objects of the trust; the pro- 
perty of the trust may be made over tothe new 
Mahant and the eewly $ppointed committee; and a 
list of the said property may be prepared: 

Held, that there was nothing in the reliefs claimed 
which would take the case out of the purview of 
Art. 17, cl. (vi) of the Court Fees Act and that a Court- 
fee of Rs. 10 alone was sufficient. L BELI Ram v, ISHAR 


* Dass, 8 Lah. 730; 29 P. L, R. 97; A. I. R.. 1928 Lah. 113 


264 
ss. 98,4] O3— Difference of opinion in second 
atppeal on question of fact—Reference to third Judge, 
Per Mullick, J.—It is the rule of the Patna High 
.Court that where there is along cursus curio es- 
tablished in the High Court of Calcutta, the Patna 
High Court wil? not depart from that course unless 
strong reasons exist. 

Under s.103 of the Code of Civil Procedure the 
VUourt of second appeal may decide the question 
upon the evidence onthe record; and if there is a 
difference of opinion between the Judges of the 
Division Bench on this question of fact the point 
can be referred under cl. 28 of the Letters Patent. Pat 
UMESHWARDHARI SINGH v. NEMAN SINGE, 9 P. L. T. 357; 
A. I, R. 1928 "Pat. %10; 7 Pat. 690 469 


s. 100— Finding of fact—Omission to con- 
important document—Interference—Second 








aider 

appeal. 

Where in considering whether a person was or 
was not the karnavan of a tarwad at a particular 
time, the lower Appellate Court had recorded a 
finding that he was only an anandravan without 
even adverting to an old judgment in which the 
matter was considered and decided in the presence 
of all parties long before the contest arose : 

Held, that the omission to consider that import- 
ant piece of evidence  vitiated the finding. M 
Narayanan NAIR v. PARU AMMA, 5t M, L. J. 600; 27 L. 
W. 827; A. T. R. 1928 Mad. 826; I. L.T. 40 Mad. 259 

593 


s. 100—Punjab Courts Act (VIof 1918), 
8. 41—Second appeal—Pre-emption suit—Sale or 
mortgage—Question of fact. 

The question whether a transaction isa sale or a 
mortgage is one of fact when it does not involve 
the simple*question of the proper construction of a 
document but of inference to be drawn from the 
deed and other evidence as to the intention of the 
parties tothe transfer and cannot be gone into in 
second appeal. L MUHAMMAD Dim v. NUR AHMAD, A. I. 
R. 1928 Lah. 930 . 762 


s. 100— Punjab Courts Act (VI of 1918), s. 41 
—Second appeal—Sale or mortgage — Question of 
Fact, 

The question whether a transaction is a mortgage 
or a sale is one of fact and not of law where it does not 
depend merely upon the construction of the terms 
of the document butalso upon the surrounding cir- 
cumstances, L Gur MUHAMMAD Kuan v, GHULAM 
Dastair, A. I. R. 1928 Lah. 667 428 


S. 100—Question of bad faith—Inferen 
from facts proved—I eae epee a wd 
wif the facts established atiord a sufficient and 
reason@ble ground for drawing the inferencée’of bad 
faith, the conclusion to whicli? the pro&8f tends rhust 
in the absence ef explanation or contradiction, be 
adopted, and canno& be interfered with in second 
appeal: N, Wasan v. Yano . e 868 











OASES, ' [1928 
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— 8.103. See O. P. O., 1908, 5° 98 469 
— —— 8,104 (f). See O. P. C., 1908, 6.2 302 


——— — $8,105, 109—Appeal to Privy Council— , 
Order of remand, whether ‘final order—Failure to 
appeal from order of remand-—Rightto challenge 
correctness of order in. appeal from final decree. 

In a suit for pre-emption the question whether 
the plaintif had a legal right to pre-efhpt was 
decided in the plaintif's favour by the High Court 
on appeal, and the case was remanded for trial on 
the merits. The case was eventually decreed in. 
favour of -the plaintiff by fhe trial Court and this 
decision was confirmed by the High Court. ,The 
defendant applied for leave to appeal to the Privy 
Council not only from the final decree made by the 
High Court but also from the order of remand 
although the period of limitation for appealing from 
the remand order had long expired : 

Held, that the order of remand was a ‘final order’ 
from which an appeal could have been preferred to 
the Privy Council, and it was not competent to the 
defendant to challenge the correctness of that order, 
in anappeal against the final decree, R Sep KEAN ` 
v. Syep Hpranim,6 R. 169; A. I. B. 1928 Rang, 132 

386 

—-— s. 105, O. XLIII, (1){q)—Appeal from order 
of remand after disposal-of suit by trt&l Court, 
competency of. 

A party who desires to appeal from an order of 
remand ought to do so before the final disposal of 
the suit. He cannot be permitted to wait until after 
the final disposal of the suit by the trial Court and 
then to appeal against the orderof remand with- 
out appealing from the decree in the suit. 

Section 105 of the Code of Civil Procedure, 1908, 
has not altered the law in this respect. OC SALIM v, 
Hasira Brat, 55 O. 506; A. I. R. 1928 Cal. 325 347 


—  — s. 105, Sch. Il, paras. 8,16—Setting aside 
award—Defect or irregularity affecting ^ decision— 
“Making the award,” meaning of—Award written 
and signed but not announced—Court's power to 
extend time. 

The words ‘making the award' in Sch, II 
of the Civil Procedure Code include the announce- 
ment of the award and the award cannot be 
deemed to have been ‘made’ till it is announced, and 
one way of announcing it is by filing it in Court. 
The Court is, therefore, competent to extend the 
time if the award has not been: filed in Court or 
announced to the parties even ifthe arbitrator has 
finally made up his mind how to decide the dispute 
and even if he has recorded his views and signed 
such record. 

An order setting aside an award may be a defect 
or irregularity affecting the decision ofthe case 
within the meaning ofs.105, Civil Procedure Code, 
and may be set forth as a ground of objection, ina 
memorandum of appeal from the decree passed in the 
L HARBHAJAN SINGH v. MEWA SINGH, A. I. R. 1928 


case. 
Lah. 753 748 
———s. 109, See 0. P. Ù., 1908, s. 105 386 


*_____s, 109 (c)—Leave to appeal to Privy Council 
—-Substantial question ojlaw.’ 

A question in order to be a substantigl question of 

law for purposes ‘of grant 9of, leave to appeal to 

, Privy Oouncià must be a question o®law in respect 

of which there may be a difference of opjnion. A 

question of law which has been gefinitely settled by 

(d . 


Yel. 110] ' 
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their Lordships of the Privy Council while there is 
no authority holdiug a contrary. view cannot be said 
io be a substantial question of law. L Ferroze 
* Din Kuan v. Nawan Kuan, 22 P. L. R. 529; 9 Lah. 581 
5 . 258 

Ss. 109, 110— Leave to appeal to Privy 

Council —A ppellate decree modifying decree of lower 

Court Appeal from affirming portion—Vulue of 
* elaim less than Rs. 10,000—Incidental findings 

affecting property worth more than Rs. 10,000— 

Leave, whether can be granted. 

If the modifications made by an appellate decree 
in the decree of the trial Court are trifling ones 
andthe judgment of the Appellate Court has agreed 
on all essential points with the findings of the Court 
below, it cannot be said that the decree of the 
Appellate Court is not one ‘affirming’ that of the 
trial Court within the meaning of s. 110, Oivil Pro- 
cedure Code, 

No leave to appeal to the Privy Council can be 
given in such a case if the appellant desires to 
appeal from the decree of the Appellate Court so 
far as it has affirmed that of the first Court 

If the value of the estate which either party to 
proceedings under s 109 of the Civil Procedure (lode 
lays claim to is less than Rs.10,000 the fact that 
findings which were not essential for the decision of 
the main points have been given affecting property 
more than Rs. 10,000 will not make the case a fit one 
within the meaning of s, 109 of the Civil Procedure 
Code for leave being granted to appeal to the Privy 
Council. N S. R. PaupiT v. W. R. PANDIT 855 


—— — — S8. 109, 110—Privy Council, leave to appeal 
to—'Substantial question of law’, meaning of. 

To bea substantial question of law for purposes of 
leave to appealto Privy Council the question need 
not be one in respect of which there may be differ- 
ence of opinion. It need not be even one of im- 
portanpe but must bea substantial question of law 

etween the parties and must be one affecting the 
substance of the case and not one which merely 
arises incidentally to the case. L GODHA MAL v. PREM 
SINGH, A. I. R. 1928 Lah. 560 179 
: S. 110. See Limitation Act, 1908, Scu. I, 

ART. 182 433 
— s. 115. 

See ARBITRATION 738 

See EvIDENOE 490 

S. 115 —Misinterpretation of agreement of 
reference to arbitration — Revision. 

Misinterpretation of & document referring the dis- 
pute to arbitration is a good ground for revision. | 
Nesa RAM v. KHOTA Ram, A. I. R.1928 Lah. 550 833 


: 8.115—Objection that reference itself was 
incompetent, whether can be entertained—Revision, 
compentency of. 
| Tt is open to the High Court, where an award is 
impeached on the ground that the very reference is 
incompetent, to revise the proceedings and if neces- 
sary, set aside the order of reference with the neces- 
sary result that the a@ard will fall through, A 
"MaHADEO Prasan v. BADRI Dass-Ram Sarup, 26 A. L. J. 
1009; A. I. R.1928 AIL. 740 881° 
S. 115—Prelintinary — finding—Revision— 
Interferenge, when justifiable--Mistuke of law, whe- 
ther good ground, e ° MED 
An erroneof& view eof law taken by the lower, 
Oourt 18, per se no reason for interference by way of 
revision. 3 
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It isextremely undesirable that, whenever any of 
the lower Courts gives a preliminary decision, wh1C 
a party to the suit concerned gonsigers an erroneous 
decision in law, recourse should be had to. the 
Revisional Court, except under very exceptional 
circumstances, as it is open to the party aggrieve 
to contest the finding in appeal when the final decision 
of the suit is arrived at. N RAMCHANDRA JAIRAM Paxve 
v, PURSHOTTAM ANANDRAO JOSHI 78 





1908), Sch. I, Art. 16L~—Substituted® service under 0. 

V, v.20, whether due service. M 

Substituted service effected under O. V, r. 20, Civil 
Procedure Code, is as effectual as if it had been made 
on the defendant personally and mast be deemed to 
amount to due service within the meaning of Art. 164 
of Sch. I of the Limitation Act. M SHARIBA BEEBY v. 
ABDUL SALAM, (1928) M. W. N. 49; A. I.R. 1928 Mad. 
815; 28 L, W. 513; 51 M. 860; 55 M. L. J. 565 490 


——— — 8. 115, O. IX, r. 13—Execution application — 
Papers ordered to be filed by fixed date—Dismissal 
by noon of suchday for non-compliance, whether 
competent— Revision filed four years after date of 
order—Intervening proceedings "m respect of same 
order—Delay, effect of —“By", meaning of. 


Where on an application for execution, the Caurt 
ordered sale papers to be filed by a specified date 
and the petition was called on the forenoon of that 
day and on the papers not being filed and the 
execution creditor and his Vakil being absent, the 
petition was dismissed : 

Held, that the Court was not entitled to call up 
the case on the forenoon of the very day the whole 
of which the petitioner had for the purpose of com- 
plying with the order of Court and there being no 
default in the compliance of the order the dismissal 
of the petition was without jurisdiction. 

The word "by" when used with reference to time 
indicates either ‘in the course of or ‘on’, 

An execution petition was dismissed for failure to 
file certain papers and for default of appearance. It 
was restored to file on an application for restoration 
without notice-to the opposite party who, when 
appraised of it on notice on a later application for 
amendment of the petition, applied to*vacate the 
order of restoration. The order was accordingly 
vacated. On appealit was held that the order of 
restoration was properly made. In second appeal 
the High Court held that the order of restoration 
was incompetent. Thereupon, more than four years 
after the date of dismissal, an application for revi- 
sion was filed against the original order on the 
execution petition dismissing it for failure to file 
apers: ° 

Held, (1) that the result of the various proceed- 
ings and appeals was to leave legally subsisting the 
original order of dismissal of the execution petition 
against which a revisionpetition properly lay; 

(2, that, inasmuch as the petitioner'was not guilty 
of any laches or negligence inthe matter, and was 
throughout the period engaged in prosecuting or 
defendifg the proceedings which had for their 
object the very thing for which he had filed tbe 
revisioh petition, the mere lapse of time, c&uld not 
be faken int8 considfration and the petition dis- 
missed on the mere ground ofe delay, M Murau 
OnETTIAR v. NARAYANA CHETTIRR, el. I. R. 1928° Mad. 
528; 65 Me L. J. 274; al M. 672; 28 L. W. 297, b. 63 


s.115.0. V, r. 20—Limitation Act (IX of, 


e 
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$.131—Rules framed by High Court—Date 
on which such mules come into force. 

Under s. 131, Cavil Pyoĉedure Code, rules made by 
‘the High Court have the force of Jaw only from the 
date of publication if no other date is specified. A 
BAIJNATH v., DOOLAREY HAJJAM, A. 1. R. 1928 alt T08 
——~ s. 151—Inherent powers of Court—Order 
e obtained by misrepresentation—Power of Court to 

direct party to make good loss. o 
'* A Court has got power under s. 151, Civil Pro- 
cedre Code, when its process has been abused by a 
` party, to direct that party to make good the loss 
which has been caused by such abuse or to restore 
to the other side the benefit which it has obtained 
by getting an order by misleading the Court. M 
MEENAKSHI AMMAL v, Rama AYYAR, A. I. R. 1928 Mad. 
610 535 


— s.151—Ovder appointing guardian—A ppeal 
—High Court's inherent power to stay transfer of 
aninor's custody pending appeal. 

A High Court has inherent power to pass an order 
staying the transfer of the custody of a minor 
*to the guardian appointed by the lower Court pend- 
“ing the decision of appeal to the High Court. L SBAM 

SINGH v. THARRI, A. I. R. 1928 Lah. 912 912 


s. 151, O. XXIII, r. 3—Application for dis- 
missal of appeal without costs, whether application 
for withdrawal or for recording compromise— 
‘Lawful’, meaning of—Compromise brought about 
by undue influence, whether lawful—Inherent power 
of Court to refuse to record compromise. | 
An application to an Appellate Court stating that 

there has been a compromise between the parties 

under which the appeal has to be dismissed without 

costs and that the appeal may, therefore, be so 

dismissed, is not an application for withdrawal of 

the appeal but one to record -an adjustment or com- 
omise. 

P The word ‘lawful’ in O. XXIII, r. 3, Civil Pro- 

cedure Code, refers to agreements which, in their 

very terms or nature, are not ‘unlawful’ and may, 
therefore, include agreements which are voidable at 
the option of one of the parties thereto, because 
they have keen brought about by undue influence, 
coercion or fraud. if 
Assuming that, independently of O. XXIII, r. 3, 

Civil Procedure Code,a Court has inherent juris- 

diction unders. 151 ofthe Code to refuse to record 

a compromise which has been brought about by 

undue influence, a Courtis not bound to exercise it 

where the person who is said to have been subject- 
ed to undue influence did not repudiate the com- 
promise before his death, and the question of the 
alleged undue influence will involve an elaborate 

and lengthy enquiry which cannot be made in a 

summary proceeding. A KADRI JAHAN BEGAM v. FAZL 

Anman, 26 A. L. J. 691; A. L R 1928 All. 494; 59 A. 

748 . 573 


O. |, r. 8—Suit by adopted son to set aside 
alienations by guardian—Misjoinder of parijes and 
causes of action. : 

A suij by an adopted son to set aside a large 
number" of alienations eflected by bis adoptive 
mother and guardian is not pid for misjoinder” of 
parties and causes ofaction. M VWACLAMUDI Buraarya 
v. PUTOHA“LAKSAMINAHAYASA, A. I. R. 1928 Mad. 820 
^ e. ° e 672 
© . 
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(————— Q.V, r. 8. See C. P. C.,1908, 8. 11 894 
O. lr. 9, applicability of. See JURIDICAL 
PERSON 384 
—— —— O, Il, r. 2. See Cé-owNers 60 . 


O li, r. 2—àÀlorigage-deed providing for 
principal and interest as independent obligations— 
Suit for interest —Subsequent suit for principal whe- 
ther barred. e. A 
lfa mortgage-deed provides for the payment of 

principal and interest 8s independent obligations, 
O. IL r. 2, Civil Procedure Code, does not preclude 
the mortgagee from suing te recover the principal 
by reason of his having previously sued for a personal 
decree for the interest due. L Marara Das v. NIHAL 
SINGH 206 
- O. Il, r. 2— Suit for possession by landlord— 

Suit for compensation for contumacious holding— 

Causes of action, whether separate. 

A suit for recovery of compensation by a land- 
lord against his tenant for contumacious holding 
over ofthe demised premises, is not barred under 
O. II, r. 2, Civil Procedure Code, by a previous 
suit for possession of such premises the cause of 
action in tha two suits being quite separate and 
distinct. L MOHAR SINGH v. DaULAT-RAM, A. I. R. 1928 
Lah. 534 . 491 


—— ——- O. |, r. 2—Suit forrent at old rate—Sub- 
sequent suit for recovery of enhanced rent for same 
years—Abandoument of claim—Competency of suat. 
After the publication of the final rolls the plaintiff 

instituted proceedings under s. 105 of the Bengal 

Tenancy Act for assessment of fair rent. While 

this litigation was pending the plaintiff instituted a 

suit for rent at the old rate for certain years and 

obtained a decree. The proceedings under s. 105 

ended in the plaintiffs favour, enhancement being 

allowed, and the plaintiff instituted a suit for the 
additional rent due for the years for which he had 
obtained decree at the old rate. It was contended 
that the suit was barred by O. 1I, r. 2, Civil Procedure 

Code: 

Held, that the suit was not barred. 

The cause of action for enhancement of rent is 
different from that for recovery of arrears of rent at 
the old rate. © Des Narain BHAKAT v. JAGADISH 
Cuanpra Deo, 32 O. W. N. 870; A. I. R. 1928 Cal. 681 

395 
O. Il, r. 2, O. XXI, rr. 58 to 63— Unsuccess-. 
ful claimant, suit by, for declaration in District 

Munsif's Court—-Subseguent suit for possession in 

higher Court—Bur of O. IT, r. 2—Res judicata 

Order II, r. 2, Civil Procedure Code, is directed to 
securing the exhaustion of the relief in respect ofa 
cause of action, and not to the inclusion in one and 
the same action different causes of action, even 
though they arise from the same transaction. 

An unsuccessful glaimant under r. 58 of O. XXI, 
Code of Civil Procedure, may sue under r. 63 of 
that Order to establish the right which he claims to 
the property attached without praying for recovery 
of possession, even when Ñe is out of possession 
and is able to sue for that relief, s. 42 of the" 
Specific Relief Act not being applicable to such a. 
case. $ 

The suit contemplated under O. XXT, r. 63, Civil 
Procedure Code, iea "suit to esfaldish the right which 
the plaintiffcleims in theclaim petitio and the cause 
of action in the suit must be the cause. of action: 
comprised in the claim petition. ¢ . aà 
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Dispossession of a claimant after the right to set 
aside the order on the claim petition has accrued 


* cannot be held to be a part of his cause of action 


for a suit under O.*XXI, r 63 so as to attract the 
provisions of O. II, r.2, Civil Procedure Code, aud 
bar the institution of subsequent suit for possession. 
e ln preceedings for attachment in execution of a 
deeree the plaintiff, claiming as purchaser from the 
judgment-debtor, put ina claim petition which was 
rejected. The decree-holder subsequently became the 
purchaser. The claimang filed a suit in the District 
Munsif's Court to set aside the order on the claim 
petfion and succeeded, the Court holding that the 
attachment wasinvalid A suit for possession was 
subsequently filed by the plaintiff in a Subordinate 
Judge's Court asit was beyond the competency of 
the District Munsif : 

Held,(1) that the plaintiff was not bound to sue 
for possession before the District Munsif's Court, and 
O. IL, r. 2, Civil Procedure Code, did not bar the 
present suit ; 

(2) that the question as regards the validity of 
the plaintiff's sale-deed was not ves judicata by 
reason of the decision in the suit filed by him to set 
aside the claim order. M YELLAMARAJU VENKATASUBBA 
Rao v. Goretr Vicneswaraup, (1928) M. W. N. 336; 
A. Y. R. 1923 Mad. 810; 28 L. W. 82 554 


——— Q. V, r.1. See C. P. O, 1908, O. XVII, nn. 2, 
3 377 


O. V,r. 20. See O.P. C., 1908, s. 115 490 
—— —— O. Vl,r. 4. See Couraxies Aor, 1913, s. 243 
299 

————— O. VI, r. 4—Undue influence—Duty of 
plaintiff to state particulars in plaint—Undue influ- 
ence of one kind set up vejected—Undue influence 
of another kind found—Substantial error—Second 


appeal. 
4, Civil Procedure Code, the 





Under O. VI, x. 
plaintiff is bound to state in his plaint the par- 
ticulars of undue influence which he wants to set up. 
A case of undue influence which has not been stated 
in the pleadings and the details of which have not 
been given by the plaintiff cannot be entertained. 

Where particulars of fraud or undue influence 
alleged are wholly rejected and evidence disbeliev- 
ed and a vague and a different kind of fraud or 
undue influence is held to have been probable on other 
circumstances and doubts and conjectures, there is a 
substantial error in procedure resultingin a finding not 
according to the pleadings and evidence and not sus- 
tainable in law, 

Although a mortgage for ample security provides 
for excessive and usurious interest, no presumption 
arises that it was induced by undueinfluence in the 
absence of proof by the mortgagor that the mort- 
gagee was in a position to dominate his will. O SURAT 
BakHsH SINGH v, AJUDHIYA SINGH, 5 O. W. N. 435; A. 
1. R. 1928 Oudh. 330 91 


—— — 0. VI, r.17--Amendment—Action for passing- 
off of goods—Fraud whether necessary element— 
Amendment of plaint, to include allegation of fraud, 
whether permissible, e 
Inan actign for passing-off, fraud is not a neces- 

sary element of the? right of section. That the 
defendant's c@nduct is caleulated to mislead is tha 
foundatjon of the action, although fraud on the 
defendant's part gelps the plaintiff in provieg that 
there isthe probability of deceptions 

° . e 


. 
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If a charge of fraud is to be made at the trial, it is 
essential that it should be pug fomvard clearly and 
prominently in the pleadings. 

An amendment of a plaint will not be generally 
allowed for the purpose of adding a plea of fraud, 
except where strong grounds exist. 

The plaintilf, the publisher of a Journal known as 
“Ananda Bodhini", sued the defendant who had, 
started a periodical under the name of "Ananda Guna 
Bodhini” alleging thatthe use of this name wae 
calculated to deceive and to cause the defendant's 
goods to be taken for the goods of the plaintiff. 
The plaint did not contain a specific charge of 
fraud. But it appeared from affidavit filed in 
interlocutory stages that the plainfiff did intend to 
allege fraud On the defect being discovered at an 
early stage of tho trial of the case an application for 
amendment of the plaint was put in: . 

Held, that the omission to refer to fraud in the 
plaint was due toan oversight and that in the 
interests of justice, the amendment ought to be 
allowed. M MUNISAMI MUDALIAR v. KAJAGOPALA MUDA- 
LIAR, 54 M, L. J. 611; A. I. R. 1928 Mad. 759; 28 L. W. 
367 e 763° 


O. VI, r.17—Amendment of plaint in second 
appeal—Prayer to include new cause of action 
barred by limitation, whether can be allowed. | 
A plaintiff cannot in second appeal in the High 

Court for the first time be allowed to amend his 
plaint soas to includea prayer really based on an 
entirely new cause of action which on that date had 
become barred by limitation, M VEDAGIRI SESHACHARLU 
v. Ovvgri VENKATA ScnpA Row, (1027) M. W.N 781; 
A. I. R. 1928 Mad. 828 775 


O. VII, r. 10, application of, to Punjab— 

Date of presentation of plaint defined. 

There is nothing in the Punjab Courts Act to 
show that O. VII, r. 10, Civil Procedure Code, has 
been overridden or mado of no effect in the Punjab 

When a plaint has reached tho Court of the 
Judge who has to dispose of it, the date of pre- 
sentation for purposes of limitation and kindred 
matters is taken to be the date on which it was pro- 
sented to the distributing officer in the first instance. 
But this isnot thesamething as saying that it is 
instituted in the Court of such distributing officer; 
for, once he or any other officer takes cognizance of 
a plaint and makes the necessary entries in the 
register he remains seized with that plaint and can- 
not send it elsewhere unless and until it is trans- 
ferred by competent authority. L SHARAM SINGH v. 
SADHU SINGH, A. 1. R. 1928 Lah. 484 293 


—--— O, WII, r.14, O. XIII, r. 1—Documents not 
filed with plaint—Trial Court, discretion of, to 
admit at later stage—Interference by Appellate 

' Court. t 
Order XIII, r. 1 ef the Civil Procedure Code 

requires the parties or their Pleaders to produce at 
the first hearing of the suit all the documentary 
evidenge of every description in their possession or 
power on which they intend to rely, but it does 
not exclude the discretion ofthe Court to recejve 
any, such dogumentary evidence at any subsequent 
stage. 

Ordinarily where a document has been so admitted 
which supports the case of ene*«ide or the etlter, the 
Appellate Court ought not Jightly to interfere with 
tho discretion of the trial Cogrt which adnfitted the 
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document. Pat. HARI Ram v. KORI Ram, 7 Pat. 589; 
A. I. R. 1928 Pat. 355 e 536 


° : 
— — — O, IX, r. 4— Limitation Act (IX of 1908), ss. 5, 
1j--Application to set aside dismissal of suit for 
default—Mistaken progeedings by way of appeal 
against decree—Time between dates of dismissal and 
filing of appeal, whether can be excluded. 
* Onan application to excuse delay in prosecuting 
application fo set aside an ex parte dismissal of a 
guit, itis nota psoper order for a Court to merely 
state’“‘suit restorea to file"; there must be some- 
thing in the order to indicate that the Judge has 
applied his mind to the law and facts. 

A suit was dismjssed for default of appearance on 
27th July, 1926. Phe plaintiff applied for copies on 
29th July, 1926, and got them on 5th August, 1926. 
He appealed against the decree on 2nd September, 
1926, and was informed on 27th October, 1926, that 
his remedy was to proceed under O. IX, r. 4. On 
l8th November, 1926, he applied for setting aside the 
ex parte order, and for excusing delay in making the 
application : : 
e Held, (1) that the period between 27th July, 1926, 
and 2nd September? 1926, could not be reckoned as 
time during which the petitioner was prosecuting 
“ with due diligence another civil proceeding in a 
Court of incompetent jurisdiction ; | 

(2) that since s.5 ofthe Limitation Act had not 
been applied to applications under O. IX, r. 4, Civil 
Procedure Code, the Court had no power to excuse 
delay. . 

When once a proceeding has been initiated in the 
Court of first instance, the period allowed by law 
before presenting an appeal from its decision may 
be reckoned as time occupied by due diligence. But 
the principle cannot be extended to some period before 
the proceeding is begun. M KoGanTI VEERAYYA v. 
Narra SREESILAM, (1928) M. W, N. 239; A.I. R.1928 


Mad. 556 47 
O. IX, r. 13. 


See O. P. C., 1908, s. 115 63 
See O. P. O., 1908, O. XVII, RR. 2, 3 377 


O. IX, r. 13—Restoration of suit dismissed in 
default or decreed ex parte—Counsel's mistake, whe- 
ther sufficint cause. ` 
It is not an inflexible rule of law that a Oounsel's 

mistake is nota sufficient cause for restoration ofa 

case dismissed in default or decreed ex parte. 

Whether the mistake does or does not amount to a 

sufficient cause must depend upon the facts and cir- 

cumstances of each case. NEN 
Where by mistake the Counsel noted in his diary 
the date of hearing as 23rd April, instead of 23rd 

March, and owing to this mistake neithet he nor his 

client appeared on the latter date and the suit was 

dismissed in default: ] 
Held, that the mistake on the part of the Counsel 

was a sufficient cause for restoration of the suit. L 

FAZAL ILAHI v. MUHAMMAD ISMAIL KHAN 444 

O. XIII, r. 1. See C. P. O., 1908, O. VII, n. t4 

e 936 


O, Xill, rr. 1, 2—Madras Civil Rules of 
Practi®, r. 6,— Production of documents—No time 
fixed for production of documents or «filing of sist 
Court, whether cogpetent to reject documents pro- 
duced»at, trial. e c 6 
Whereeeither under O. XIII, r,l, Civil Procedure 

Gode, or €. 64 of the Madras CivifRules of Practice, 
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no orders have been passed by the trial Court fixing 
any date for the production of documents and there 
is no direction for the parties to produce their docu- 
ments or to filea list of them, jt is not competent 
to the Court to refuse to receive documents tendered 
by the party in the course of the trial on the ground 
that they had not been produced at an earlier stage, 
especially where such documents are certifi copigse 
of public documents. M RAMASWAMI CHETTIYAR v. 
TYAGARAJA PILLAI, 27 L. W. 520; A. I. R. 1928 Mad. 516; 
55 M. L. J. 31; 51 M. 472 16 


e 
O. XIII, rr 1, 2, scope of—Admission of 
documents produced late, principles relating fo— 

Effect of failure to reject when produced —Subsequent 

rejection, legality of —Object of O. XIII, rr. 1 and 

2, to prevent manufacture of evidence not to pena- 

lise parties—Improper exercise of diseretion—In- 

terference in second. appeal. 

Rule 2 of O. “XIII of the Civil Procedure Code 
gives a discretion to the trial Court either to 
receive a document or to reject it if filed after 
the date of the first hearing of the suit; but ifthe 
Judge comes to the conclusion that the document 
so filed should not be received he should at once 
pass an order rejecting it. The effect of not reject- 
ing a document when produced for the first time by 
a party is that the Court has in effect received it 
and it no longer lies in the power of the Court 
afterwards to reject the document on the ground 
that it was not produced in time. 

The main object of O. XIII, r. 1 of the Civil Pro- 
cedure Code isto prevent parties from manufactur- 
ing evidence pending the trial to meet unexpected 
exigencies. If there be no ground for believing 
that the document tendered has been manufactured, 
then the Judge exercises his discretion improperly 
in rejecting a document on the ground that it 
was produced too late, for the rules to be found in 
the Uode of Civil Procedure were not enacted for 
penalizing the parties but to secure a fair trial of 
the case. The High Court can interfere with such 
wrong exercise of discretion in a matter of this 
nature in a second appeal. Pat Hart Ram Goenka v. 
Lucum! SINGH, A. I. R. 1928 Pat. 537 821 


O. XII, rr. 4, 5—Documentary evidence-— 
of Courton admission, to make necessary 


Duty 
such 


endorsement—Duty of Counsel to see that 

endorsement is made. 

A Judge should strictly comply with the provisions 
of O. XIII, rr. 4 and 5, Civil Procedure Code, in 
dealing with documentary evidence. It is also the 
duty of the Counsel engaged in the case to see 
that the documentary evidence which he relies upon 
is properly tendered in Court and proved, and that 
when admitted in evidence, the Judge places upon it 
the endorsement required by O. XIII, rr. 4, 5, Civil 
Procedure Code. L Iwau-up-Di v. Set Raw-PrRfHU 
Diar, 9 Lah. 4; I. L. T. 40 Lah. 60; A, I. R. 1928 Lah. 
143; 29 P. L. R. 331 832 


e 
O. XVI, r. 10 — Failure to issue proclamation 
eand attachment order—F'ine, imposition of. 

Order XVI, r. 10, Oivil Procedure Code, comes 
into operation only where a person has failed to 
attend to give  &vidence oreto prodtce a docu- 
ment which has been summoned fro him on the 
fxed date. Neither the issue *of a proclamation nor 
an order for attachment of propepty isa condition 
precedefit to the imposition ofa fite for non-attend- 
e 
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ance ofa person who has been summoned to attend 
a Civil Court as a witness. L SuxpER SINGH v. Enx- 
PEROR, A. I. R. 1928 Lah. 469; 29 Cr. L. J. 704; 10 A. 
i. Or. R. 423 336 


O. XVI, r. 10 (3)—Recalcitrant witness —Issue 
-of warrant—Duty of Court to order attachment. 

If a Oonrt adopts the procedure laid down in 
pæra 3 of O. XVI, r. 10, Civil Procedure Code, to 
enforce the attendance of a witness and issues a 
warrant, it is obligatory on it to make an order for the 
attachment of the property also. Pat SHAHZADI 
BeGUM v. MunauMaD QasiM, 7 Pat. 312; A.I. R. 1928 
Pat. 356 756 


——— 0. XVI, r. 12— "Such person," meaning of— 
Fine without disobeying proclamation, legality of. 
“Such person" described in O. XVI, r. 12, Civil Pro- 

cedure Code, is the person referred to throughout the 

two preceding rulesand that person cannot be fined 
unless and until there has been a. proclàmation which 
he has disobeyed. L AMIR Onanp v. JOWAHIR SINGH- 

HARBHAJAN SINGH, A. I. R. 1928 Lah. 473 853 


O. XVII, rr. 2, 3, O. IX, r. 13, O. V, r. 1— 
Appearance—Pleader | for plaintiff asking for 
adjournment—Refusal— Party present in person 
repeating request—Dismissal of suit—Restoration. 
During the trial of s' suit the plaintiffs Vakil 

applied for an adjournment which was refused and 
then took no further part in the case. The plaintiff 
who was present in Court repeated the request 
which was also rejected. The suit was thereupon 
dismissed. On an application to restore: 

Held, (Madhavan Nair, J., dissenting), that inas- 
much as there was nothing to show that the Pleader 
was instructed only for the specific purpose of 
applying for an adjournment, he must be deemed 
to have continued to represent the plaintiff and there 
was, therefore, no default of appearance so as to 
render an application for restoration maintainable. 

Per Madhavan Nair, J.—To constitute 'appear- 
ance’ within the meaning of O. IX of the Code of 
Civil Procedure by a Pleader it must be shown 
that the Pleader is duly instructed and able to 
answer all material questions relating to the suit. 

When & Pleader asks for an adjournment which 
is refused and does not take any part in the trial, 
it being obvious that he cannot help his client as he 
knows nothing about the ease, there is no appearance 
and the mere attendance of the Pleader is insufficient. 
` Per Curgenven, J.— When the party is represented 
by a Pleader, the test of the party's ‘appearance’ 
whether he be present in person or not, is whether 
the Pleader is in possession of full instructions to 
conduct the case so faras it can be conducted at 
that hearing, and, if so, whether he acts upon these 
instructions and does not either withdraw or de- 
monstrate in some other manner his,unwillingness to 
proceed further. 

Where, however, it does not appear that the Pleader 
was instructed only for this specific purpose, but it 
appears that up to some® stage of the -hearing at 
lest, he fully represented his olient, it muet be 
Shown that he did or omitted to do something which 
negatives the ordinary inferbnce that he continued so 
to represent hi, - 

The mere circumstanes that the paft taken by the 
Pleader was limied to ag unsuccessful eapplication 
for an adjournment is immaterial. M  NAMPERUMAL 
Naru v. ALWAR Narve, A. I. R. 1928 Mad. 831 377 
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——— 0. XX, r. 1—Pronouncing judgment to 

Counsel's clerk, legality of. "n 

Civil Procedure Code “dese noterecognise the 
status of a Counsel's clerk. Therefore, Counsel's 
clerk is not the proper person under O. XX, r. 1, 
Civil Procedure Code, in whgse presence a judg- 
ment is tobe pronounced. L Hedo SUTHERLAND & Co. 
v. BAHADUR Cuanp, A. I. R. 1928 Lah. 541 177 


O. XX, r. 4—Judgment of Ceurt of Small 

Causes, contents of. 

A judgment of a Court of Small” Causes whigh 
does not contain the points for determination and 
the decisions thereon is not a proper judgment. 

Where a judgment merely stated: “I disbelieve 
the defence. Claim proved and decræd with costs:" 

Held, that the judgment was not a proper judg- 
ment. A Darro v. Jacan Lar, A. I. R.1998 All. 688 

818 


0. XX, r. 13—Administration suit—Suit by 
Muhammadan widow for payment of mahar, for 
administration and for partition, whether adminis- 
tration suit—Letters Patent (Mad), cl. 18—4Ad- 
ministration suit, whether ‘suit for land'—Land 
situate wholly outside Madras City®-Decision as to 
title, competency of. 

It is open to a litigant in India claiminig a share 
ofa deceased's estate to filean administration suit. 
As a result of the administration by the Court, it 
may ultimately direct the residue of the property to 
be given overeither to the sole heir (where thera 
is only one) or to be distributed among several 
heirs (where there are several). Thus, partition may 
be an incident but is nota necessary incident of the 
administration of a deceased person's estate. 

There is no authority for the very broad proposi- 
tion that the heirs ofa deceased Muhammadan can 
never file an administration suit. In the case of 
Mussalmans, what would bea partition suit, if the 
parties were Hindus, ought often to take the form of - 
a suit for the administration of the estate of a 
deceased person. 

A suit for administration of an estate is not a suit 
for land within the meaning ofcl. 12 of the Lettera 
Patent, Madras, so that where the land comprised 
in an estate is wholly situated beyond the Original 
Jurisdietion of the High Court, the High ®ourt has 
jurisdiction to entertain the suit where leave to sue 
has been granted. 

In an administration suit, where the land is wholly 
outside jurisdiction, a complete enquiry necessarily 
implies determination of title to immoveable pro- 
perty and the Court is bound to decide questions as 
to ownership of such property—whether situate 
within or outside jurisdiction—as an incident of 
the administration of the estate. 

Where the widow of a Mubammadan filed with 
leave of Court a suit in the Original Side, High 
Court, in respect of her deceased husband's estate 
consisting of large assefs of moveables within the 
city and a few items of immoveable property out- 
side its jurisdiction and prayed for payment of her 
mahar, fog an account ofthe deceased's estates and 


"ascertainment of properties available for decision, 


for its ag ministration and for partition among thes 
rightful heirs : 
Held, (1) thaf the suit was one for administration; 
(2) that it was not a suit for ‘land within the 


"meaning of cl. 12 of the Letter$ Patent of the Madras 
e 
. 
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(3) that it was competent to the Court to decide 
questions of tjtle regarding the immoveable pro- 
perties. comprised if the estate even though they 
wore situate entirely outside the jurisdiction of the 
‘Court. M AMIR Br v. ABDUL Rasim, A. I. R 1928 Mad. 
760; 55 M. L. J. 266; 29L. W. 583 276 


—,—— 0. XXI, r. 2—Execution of decree—Adjust- 
ment not formally certified —Plea of adjustment by 
way of obj&tion within 90 days—Executing Court's 
power to recognise adjustment. 

8o long as a judgment-debtor applies under sub- 
r. (2) of r. 2, O. XXL, Oivil Procedure Code, within 
the time allowed for him to doso he has the right 
to have his application heard. The Court cannot 
refuse to inquire intothe alleged adjustment if he 
hasapplied within time merely onthe ground that the 
application was made only by way of objection to the 
decree-holder’s application for execution. R Mauna TIN 
v. Ma Mr, 5 R. 833; A. 1. R. 1928 Rang. 62 123 
— — —- Q, XXI, r. 2—Uncertified adjustment —Ea- 

ecuting Court's power to inquire into fact of adjust- 

ment, 

A Court executing a decree is barred by the pro- 
visions of gub-r (3), r. 2 of O. XXI of the Civil 
Procedure Code from trying the question of the 
gatisfaction or adjustment of the decree when such 
s&tisfaction or adjustment has not been certified to 
the Court under sub-r. (1) or (2) of the same rule. 
O JaanaNI Kugr v. Moona Kurr, 50. W. N. 452 244 


— O. XXI, r. 2, O. XXIII, r. 3—Application for 
final d&cree—Plea that time has been extended, 
whether adjustment—Agreement not recorded under 
0. XXI, r. 2, admissibility of. 

An objection to the passing ofa final decree ina 
mortgage suit, that by agreement between the 
parties, the time for payment of the amount due 
under the preliminary decree has been extended, 
cannot be considered, unless it has been re- 
corded as certified under the provisions of O. XXI, 
r. 2, Civil Procedure Code. Such an agreement cannot 
be regarded asan adjustment of the suit within 
the meaning of O. XXIII, r. 3, of the Code. R AHMED 
Ranana v, A. L. A. R. OHETTIAR WIRU, 6 R. 285; A. 1. 
R. 1928 Rang. 194 : 873 
——— ©. XXI, r. 11. See C, P. C., 1808, s. 73 524 
—— —— Q. XXI, r. 35. See LIMITATION Aor, 1908, 

Son. I, Art 142 70 
— O, XXI, r. 58. 

See O. P. O., 1908, O. II, R.2 554 

See Q. P. O., 1908, O. XXI, n. 63 511 


O, XXI, rr. 60, 63—Attachment in execution 
—Claim—Scope of inquiry—Suit for declaration— 
Claimant, whether bound to prove fitle—Mere pos- 
session, effect of. 

Under O. XXI, r. 60, the Court has to investigate 
whether the property attached was at the time of 
the attachment in the posgession of the judgment- 
debtor or of some person in trust for him or in 
the occupancy of a tenantor other person paying 
rent tohim If these conditions exist the attaca- 
ment would be unjustified and the person én posses- e 
sion would be entitled toa declaration that property 
ts nosaleable under the attachment, evene though 
he is not able to prove his title. A Raa BARAN Das v. 














Cuuorz Lar, A 1. R. 1928 All. 668 365 
.XXI, 1,63, z 

SeeeQ. P. O., 1908, O. II, n. 2 554 

See €). P, O., 1908, O XXI, R. 50 e: 365 


INDIAN CASES. 


(1928 


Civil Procedure Code—1908—contd. 


——— 0. XXI, r, 63—Morigage-decree—Attachment 
unnecessarily made, whether void—Claim petition, 
order on, binding natue of—Claimant mortgagee 
praying only for priority—Dismissal of claim— 
Mortgage, whether wiped out. 

Where there is an attachment, even if it is passed 
in execution of a mortgage-decree, such attachment 
cannot be said to be wholly void and inelfeetive, and 
where a person puts in a claim by reference to 
such attachment, the order on the claim can be made 
binding on him and it must be set aside within one 
year. e 
Where a person claiming to be the prior en- 
cumbrancer files a claim which is resisted by afiother 
encumbrancer on the ground that he is entitled to 
the priority, all that the dismissal of the claim would 
entail would be to make the decree-holder who 
attaches and wants to execute the decree, the prior 
encumbrancer for the purposes of adjusting the 
rights between the parties. The mere dismissal of 
the claim cannot wipe out the original mortgage, 
especially where there is no dispute between the 
parties as to the mortgage itself. M SANKUBATRI 
Donavya v. GovixpARAJuLU NARASIMHAN, A, I. R. 1928 
Mad. 525 567 


——— 0. XXI, r. 63—Wtthdrawal of claim petition 
—Suit beyond one year, whether barred-* Judgment- 
debtor not party to petition, whether bound by order 
A judgment-debtor who has not been madea party 

to claim proceedings under O. XXI, r. 58, Civil 

Procedure Code, is not bound by the order made 

therein. ; 

Order XXI, r. 63, Civil Procedure. Code, has no 
application to cases where a claim has not been 
disposed of on the merits or rejected as being too 
late, All other modes of disposal are treated is 
modes of disposal which do not entail on the party 
on whom an adverse order is made the duty of filing 
a suit to set it aside. : 

Accordingly, where a claimant applies to withdraw 
the claim petition, and it is dismissed, a suit filed 
more than a year from the date of the order is not 
barred under O. XXI, r. 63, Civil Procedure Code. M 


LINGAMA NAIDU v. OFFICIAL Receiver, MADURA 511 
—— —— O XXI, r. 63 (2), See O. P. O., 1908, s. 73 
. 524 


O. XXI, r. 66—Sale proclamation—Duty of 

Court to notify tribe of judgment-debtor therein. 
There is no authority for the proposition that it is 
the duty of the Executing Court to insert in the 
proclamation of sale the fact that the land to be sold 
belonged to a member of an agricultural tribe L 
DHANNU RAM v. UMAR 337 


—-—— 0. XXI, rr. 69, 90—Adjournment of Court 
sale —Omission to specify hour and day—Mere irregu- 
larity. 

Under O. XXB r. 69, Civil Procedure Codg, the 
adjournment ofa Court sale is in the discretion of 
the Oourt, but when it does adjourn, it ought to be 
to a specified day and hour : ; 

Though this is an important provision of the 
Code which ought to be followed by the Oourt&, a 
sale cannot be set aside, merely on the ground of 
violation of this rule without proof that substantial 
injury has been eaused thereby. Me AMBI AIYAR v. 
SUNDARESA AYYAR, A. I. R. 1928 Mad. 883 . 779 
— — — QJXXI, rr. 84, 9G—Faiture to deposit 25 per 

cent. ‘of sale price—Validity of sale--Executing 

Court's pqwer to sepaside sale efter confirmation, 

. . . 
x e 
L] - Š 
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Failure to deposit 25 per cent. of the purchase- 
money immediately as required by O. XXI, r. 84, 
Civil Procedure Code, is*no more than a mere 
irregulirity within tha meaning ofr. 90 which renders 
tha sale voidible only if substantial injury has 
rasalted by reason of such irregularity. 

An Ex3cating Jourt has no jurisdiction to set 
agide a Sale whigh has once been contirmed. L 
Bigant Lau v. RAM CHAND 773 
; — OQ. XXI, r. 90. 





See O. P. C, 1908, ss, 68 To 71 173 
See O. P. O., 1998,0. XXL, r 69 779 
Sea C. P. O,1908, O XXI, r. 81 773 





— O. XXI, r, 90—Inclusion in sale of property 
not covered by decree —Separate suit toset aside 
sale, whether maintainable. 

Fraud which consists in püblishing for sale pro- 
party uot included in the decree falls within the 
purview of O XXL r. 90, Civil Procedure Code, and 
a separate suit is not maintainable to set aside a 
sale for such fraud. A Prarg Lan v. KISHAN Lat, A. 
I R. 1928 All. 704 876 


———— O. XXI, r. 9O—Material irregularity in 
publishing and conducting sale—Failure to enter 
income of property in "sale proclamation—Property 
sold for*"less than market value—Reversal of sale. 
There is no provision of Oivil Procedure Code 

under which itis necessary to enter the income of 

the property in the sale*proclamation and failure to 
do so does not amount to a material irregularity in 
publishing or conducting the sale, 

Unless there is soma material irregularity in 
publishing or conducting the sale the mere fact that 
the property has been sold for less than the market 
value is no ground for setting aside a sale. L Manna 
SINGH v. Sarie Raw, A. I. R. 1928 Lah. 918 339 


—— — O, XXI, r. SO -Objection that judgment- 
debtor member of agricultural tribe, whether enter- 
tainable. 

An objection that the property sold in execution 
could not bə sold as the julgm2nt-debtor was a 
me:nber of an agricultural tribe, could not be taken 
in an application to set aside the sale under O, XXI, 
r. 90, Civil Procedure Code, Objections under that 
rule are contined to material irregularity or fraud 


in publishing or conducting the sale. L DHANNU 
Ram v. UMAR 337 
——— — O, XXI, r. 95. 
See O P.C, 10,5 17 82 
See LIMITATION Act. 1908, Scu T, Arr. 149 0 
— O. KAI, tr, 103. See MORTGAGE 701 





—— 0. XXII, rr. 1,3. See C P.O., 1908, s 2 (2) 


826 
——— 0. XXII, r. 4. See O. P. 0,1908,8 2 


281 
O. XXII, r.4—Appeal from order in execu- 
tidh proceedings —Death of appetlunt— Legal repre- 
sentative, whether can be vrought on record. : 
Tne ordinary procedure relating to appeals will 
apply where the app:llan® dies pending,the disposal 
éf an appeal against au order arising in proceedings 
in exacutionofa decree In sucha case the l:gal re- * 
presautatives of the deceased appellant can be brought 
on record and ihe appeal continued M Avapau AMMAL 
v KRISHNA CHETTI, (1923€ M. W. "Ne385; A I R 1998 
Mad.7:2; 28 L €V. 351: 53 M L J. 497; 5b M. 858 662 
D. XXII, r. 8—"Apnellant becoming, insolvent ° 
—Official Receivererefusing to continue —Abatement. 


Ap appeal ebates where the appellent becomes 
| D ' 
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insolvent and the Offpial Receiver-declines to con- 

tinue the appeal and to fu»nish sgcurity. L Mut 

OHAND-GANGA BISHEN v. R. M. Dowine & Co., Lto, A. 

I. R. 1928 Lah. 596 910 

O. XXIII, r. 1—Compromise between parties 
duly signed —Duty of Court & pass decree in accord- 
ance therewith, 

‘Where parties have entered into a compromise 
duly signed by them, the Court is boand to pass a 
decree under O. XXIII], r, 1, Civil Procedure Code, 
in accordance therewith where no case is shown why 
adecree should not be passed in accordance there- 
with. O Ram LAL-BIHARI Lar v. SUNDAR Lat, 4 O. W. 
N.1118; A. I. R. 1928 Oudh 48 140 


O. XXIII, r. 1 -Previous suit withdrawn— 

Subsequent suit when barred. 

A second suit will not be barred in the case of 
withdrawal of a previous suit, unless the conditions of 
O. XXIII, r. 1, Civil Procedure Code, are fully satis- 
fied. L RAMA MALU UPENDRA Dott, A. I. R. 1928 Lah, 
710 818 
——— — Q. KAIN, r. 3. See O. P. O., 1908, s. 151 


573 
. O. XXVI, r.10, O. XLI, Tr. 27, 28, 29— 
Imperfect local investigation in trial Court—Duty 
of Appellate Court—Reversal and remand, pro- 
priety of—Proper procedure. 
lf an Appellate Oourtis dissatisfied with a local 
investigation made by a Commissioner and accepted 
by the trial Court, it should itself issue a Commis- 
sion or direct the lower Court to take ewidence as 
provided by rr. 27, 28 and 29 of O. XLI of the Code 
of Civil Procedure. It has no power in such a case 
to reverse the decision ofthe trial Court and order 
re-trial, O MarrIZzUDDIN BEPARI v. JELALUDDIN, A. I. 
R. 1928 Cal. 748 448 


————— O. XXXII, r. 4—Guardian ad litem, appoint 
ment of Court officer as—Procedure. 

When an officer of the Court is appointed guardian 
ad litem under O. XXXII,r. 4, Civi: Prosedure Code, 
he should be given an opportunity to communicate 
with the minor and his relatives in order to file a 
written statement in answer to the claim and to 
produce such evidence as might be considered neces- 
sary to establish the defence. He shoufd also be 
provided with funds to defray the costs to be in- 
curred by him in the performauee of his duties as 
such guardian. L BRIJ Rag BARAN v. ALLIANCE DANK 
OF SIMLA 








346 
O. XXXII, r. 11. See O. P. ©., 1903, s. 35 
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———— O XXXII, rr. 12, 13 -Defendant attaining 

"majority pending suit—Procedure—Failure to im- 

pleal as major—Validity of decree. 

A decree passed against a person as a minor 
cannot be held to be a nullity merely because ha 
had attained majority during the pendency of the 
suit and had ‘not been »npleaded as a major befora 
the passing of the decree L Umea v. BARKAT ALI, A, 
I. R. 1928 Lah. 371 f 725 
———-_0. XXXIII, r. 1—‘Means’, meaning of—Debts 

due from third persons, whether ‘means’, 

"The word 'means'in O. XXX'1I, r. 1, Civil Pro 
cedure “Vode is not confined in its meaning to funda 
in cutrent coif but indludes all forms of realisable 
assets which can be conv-rted intecash and as such 
can be used for financing litigation. L Lay CHAND 
v. Pisro, 29 P. L. R. 229; LO Lgh. L, J. 159» A I. R. 
1928 Lah. 27] ae 122 
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- O. XXXIII, r. 4—Petition to sue in forma 
pauperis—Death of petitionert—Legal representative, 
right of, to con®inue proceedings in forma pauperis. 
Where there is only an application for leave 

io sue in forma pauperis, but no suit pending in 

Court and the appligant dies before the leave 

18 granted, the right to sue as a pauper can- 
not survive in the legal representative of the deceased 
° applicant, inasmuch asthe petition for leave to sue 
i” forma pauperis isa personal application based on 
a personal ground. M Kavuri SuBBlAH v YanunsU BALA 
TRPPURASUNDARA BovauMa, (1927) M. W. M. 886; 27 L. 
W.445; A.I. R. 1928 Mad. 278; 54 M. L. J. 582; 51 M. 
697 ' $818 


O, XXXfX, r. 1— Temporary injunction—Suit 
by sons challenging compromise by Hindu father— 
Injunction when to be granted. 

In a suit by sons for avoiding a compromise 
entered into by their father with whom they form 
a joint Hindu family, before a temporary injunction 
can be granted to the plaintiffs i& is incumbent on 
the Court to record a finding as to whether the 
plaintiffs are entitled to contest the compromise 

* made by their father on the ground that it was not 
bona fide. L Ram RAKHI v, Bris Buusuaw, 29 P L. 
R. 50; A. I. R. 1928 Lah, 235 118 


. 

—— O. XXXIX, r. 1— Temporary injunction, when 
to be granted. | 

The cases in which a temporary injunction may be 
granted are where the property in dispute in a suit 
is in dangemof being wasted, damaged or alienated 
by any party to the suit, or wrongfully sold in execu- 
ri ar Renee; or where the defendant threatens or 
intends toremove or dispose of his propert i 
eis to defraud his creditors. A me 
_ A temporary injunction cannot be granted until 
it has been ascertained what preety was in the 
possession ofeach party at the commencement of the 
suit. LALBHARETHI v PANCHAYAT AKHARA 621 
——-— O. XLI, r. 4—Several plaintiffs—Appeal by 

one on behalf of all—Others not parties—Maintain- 
ability of apreal, 

One of several plaintiffs can appeal for the benefit 
of all only if the latter are made parties. L FAZAL 
Hussain on GHULAM RASUL 250 
————— O. XLI, r. 22—Abatement of a l—Cross- 

papi whether can be heard. Mi RR 

n & case of abatement of appeal cross-objecti 
cannot be heard. L Mur OmuaNp-GaxaA BURN a 
R. M. Dowie & Co. LTD, A. I R. 1978 Lah.596 910 


——— 0. XLI, r. 23—Decision on preliminary 
points involving mixed questions of fact andlaw— 
: Reversal of decree in appeal withput Teversing 
findings—Hemand, whether on preliminary point— 
Appeal—Proceuure. 
_ The trial Court disposed of a suit on three pre- 
liminary points the decision of any one of which 
against the plajntiff would Have ended in the dis- 
missal of the suit. The Appellate Court considering 
that all the three points involved mixed questions 
of fact and of law, remanded the suit, withoue revers- 
ing the findings but reversing only the decree. On 
appeal ggainst the order of remand : . 
Held, (b that the disposal qvas on a preliminary 
point an 
Procedure Code, aghinst, the order of remand; 
(2) tht inasmuch %s there was no further evidence 
aquired, i$ the case, i» decre? of the trifl Court 
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must not have been reversed but, if necessary, fresh 
evidence might have been admitted under O. XLI, 
r. 27, Civil Procedure Code. M Srinivasa RAGHAVA 
PATRACHARIAR V. SRINIVASA RAGHAVA lYYENGAR, A. lL R.. 
1928 Mad. 1200 . 692 


— O. XLI, rr. 23, 25—Order of remand, legal- 
ity of. 

The trial Court decided all the issues rafsed ina 
case except one whieh related to the amount of 
compensation to which the plaintiff was entitled, 
The Appellate Court decided the issues which were 
decided against the plainfi, in his favour, and 
remanded the case for determining the amount of 
compensation to which the plaintiff was entitled 
allowing the parties to adduce fresh evidence : 

Held, that the order of remand was erroneous and 
that the Appellate Court ought to have made an 
order under O. XLI, r.25, Civil Procedure Code, 
keeping the appeal on its own file. C BEPIN BEHARY 
DEY v. MIDNAPORE ZEMINDARY Co, LTD., 444 
— ——— Q, XLl,r. 25. See O. P. C., 1908, 5.11 548 


O. XLI, r. 27—Admission of document in 
appeal—Negligence of guardian—Sufficient cause. 
Negligence of the guardian ofa minor party toa 

suit ig sufficient reason for admitting an important 
document as evidence in appeal under O. X LL, r, 27, 
Civil Procedure Code. L TARA SINGH v. Ban Y 


————- 0. XLI, rr. 27, 28, 29. See O.P. O., 1908, 
O. XXVI, 5. 10 448 


O. XLI, rr. 27, 28, 29—U nsatisfactory local 
investigation—Duty of Appellate Court—Reversal 
and remand improper— Proper procedure, ` 
An Appellate Court has no power to set aside the 

judgment of the trial Court as a whole merely 

because the way in which the trial Court has dealt 
with the matter of a local investigation conducted 
in the case is unsatisfactory. The proper course 
for the Appellate Court under such circumstances 
would be to order a local investigation itself or 
direct the trial Court to appoint a Commission for 
making a local investigation and to proceed under 
rr. 27, 28 and 29 of O. XLI, Civil Procedure Code, C 
HARIPADA SAHA v. DEBNATH MANDAL, A. 1. R. 1928 Cal. 








749 427 
— — — 0. XLIII, (1) (d), See C. P. C., 1908, s. 105 
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O. XLIII, r. 1 (S). See EXECUTION 410 





—~— Sch. Il, para, 1—Arbitration—Reference— 
* All parties interested', meaning of—Defendant who 
has not appeared, whether necessary party. 

No general rule can be laid down whether a 
defendant who has not putin an appearance and 
who does not contest the suit is or is nota ‘party 
interested’ within the meaning of para. 1 of the 
Second Schedule tthe Civil Procedure Code. Bach 
case must be decided on its particular facts, 

A sued Band C, for partnership accounts alleg- 
ing that C had retired frem the partnership and 
that B alone' was liable. B contended that C also. 
«was liable. C did not appear in the case. A and B 
subsequently referred tha matter to arbitration. 
The award was not favourable to B and he con- 
tended that the jeference was invalid tis C had not 
joined in it :, e 
* Held, that under the circumstances of the cage, C was . 
not a necessary party tothe refeyence and “that the 
award Was bipding,on B. B MauaUtv NARAYAN NERKAR 

e 


Se 


4 
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v. Narayan DATTATRAYA SAMANT, 30 Bom. L. R. 530; A, 
IL R. 1923 Bom. 248; 52 B 408 343 
— 5 ——— Sch. 4, para. 1 (15) (a)—Arbitra- 
tion—Private enguiry by arbitrator—Misconduct. 
Unless there is a specilic provision in the agree- 
ment referring a dispute to arbitration, a private 
enquiry by the arbitrators amounts to a misconduct on 
heirf?arb and vitiates the award. L NEBA RAM v. 
Kuora Raw, A. I. R. 1928 Lah. 530 833 


——— — —— paras. 5 (1), 15 (1) (c)— Otherwise 
invalid, meaning ef—Resignation of arbitrator— 
Power of Court to induce arbitrator to withdraw 
* resignation. : 

The words ‘or being otherwise invalid’ in para. 15 
(1) (c) of the Second Schedule to the Civil Procedure 
Code do not include the question whether there was 
a valid reference to arbitration,” 

A Court can ask arbitrators who have resigned 
to re-cousider their position and try to persuade 
them to effect the arbitration. A MAHADEO Prasap v, 
Baort Dass-Ram Sarup, 20 A. L. J. 1009, A. I R. 1928 
All. 740 881 

para. 8. SeeO.P. C., 1908, s. 105 

748 

— patas. 12, 14 (a)—Arbitraters 
detegmining matter not referred —Duty of Court. 
It the Court considers that the arbitrators have 

gone beyond the scope of their authority and 

determined a matter not referred to them, it should 

take action under para.12 or para. 14 (a) of Sch, II, 

Oivi! Procedure Code. L Hanu Rax v, DHANNA SINGH 

Diwan SINGH, A, L. R. 1928 Lah. 915 401 

——— para. 16. See O, P. O., 1908, ‘Cae 


paras.18, 20—Suit by party ta 
agreement to refer to arbitration—Award given 
orally but not reduced to writing—Stay of suit, 
competency of—Award, proper procedure for dealing 
with. 

-Ina suit by a party toan agreement to refer to 
arbitration it is not competent to the other party to 
apply for stay of suit under para 18, Sch. li, Civil 
Procedure Code, when the arbitrator to whom the 
matter was referred for arbitration has given his 
award orally but has not reduced it to writing for 
want of proper stamp because the arbitrator has 
performed his duties and has become functus officio 
except for the merely clerical duty of transcribing 
his award on paper. The proper course to be follow- 
edin such a case is to apply within time under 
para. 20, Sch. II, Oivil Procedare Code, to have that 
award made the rule of the Oourt. L Kuota RAM v, 
NANNU RAM-KuANNU RAM 409 
———— — Para, 20—Award going beyond 

reference, filing of. i 

An award which determines ttera not referred to 
arbitration cannot be filed in fhe Court. L SANSAR 
Ouaxp v. PUNJAB NATIONAL Bank LTD., Lanore 745 


Companies Act (VU of 1913), 3s. 54, 81 (3) 
— He-organisation of share capital —Scheme for total 
abolition of existing shares and creation of fresh 
shares, legality of—Aligration of special privileges 
of ordinary share-holders—Confirmatory Special 
resolutions necessity epf —Decleration of Chairman, 
conclusive nature bf á 
The words ‘by thee division of its shares int 

shares “of different classes’ in s. 54 of th 

pauies Act assume? the divjeio of ope elass of 

. 


— 














shares 
e. . ° L] 
. e * 
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into shares of different classes." The section has no 
application whatever to” æ sceme which is not 
really a scheme for dividing shares into different 
classes, but a scheme for the total abolition of the 
existing classes and the qreation of fresh classes of 
shares. 

The exclusion of preference share-holders from 
participating in winding-up in sprplus assets ith- 
pliedly confers upon the ordinary share-holders kbo 
special privilege of taking the witole of those surplus 
assets, and before such a special privilege “can be 
interfered with by a scheme under s. 54 of the Compan- 
ies Act, it is necessary that any extraordinary resolution 
passed ata separate meeting of he ordinary share- 
holders should be confirmed as a special resolution 
as required by the proviso to s. 54 (1) of the Act. 

Under s. 81 (3) of the Companies Act a declaration 
of the Chairman ofa meeting on the show of hards 
that a resolution was carried is conclusive evidence 
of that fact where no poll was demanded. B Im re E. 
D. Sassoon Uniten Mitts Lip., 30 Bom. L. R. 598 a8 

6 


——— S. 58— Surrender. of pgrily paid-up shares, 
legality of, | 
Surrender of partly paid-up shares is illegal being 

in effect opposed to the provisions of s. 58, Com- 

panies Act, and the mere fact that the Articles of 

Association of the Company authorise the Hoard of 

Directors to accept such surrender cannot render it 

valid, L BaruokAND v. INDIAN Mercuants BANK, LTD. 


. 421 
——— $, 81(3). Bee Compayizs Act, 1913, s. 54 


649 
88.152, 179, 234—Offcial Liquidator— 

Power to refer to private arbitration, 

An Official Liquidator has no power to refer a 
matter in dispute to private arbitration, even with 
the-sanction of the Court, A In ihe matter of DEGRA 
DUN Mussoorie E, T. Co., Lro., 26 A.L, J. 810; 50 A 
476; A. I. R. 1928 All. 553 695 
— 8. 179. See COMPANIES Act, 1913, s. 152 695 

S, 213—Scheme of amalgamation, when not 

ultra vires—Resolution appointing Liquidators and 

imposing restrictions on their statutory power— 

General objection to every vote tendgred om a poll 

—Share-holder's right of speech at Company's general 

.meeting—Rule in “Foss v. Hurbottle’—Sutt by 

indwidual share-holders—Interference by Court in 

internal affairs of Company— Powers of majority. 

A scheme of amalgamation carried out under 
8.213 ofthe Companies Act, 1913, is not ultra vires 
the Company, even though there is no expresa 
power to thateffect in the Company's Memorandum 
of Association, inasmuch as the scheme does not 
depend for its validity upon the constitution of the 
Company; it rests solely upon Statute and the only 
question for the Court to consider is whether the 
Scheme is one authorized by s. 213 of the Companies 
Act. . 

A Liquidator in a voluntary liquidation, which is 
an essential condition of an amalgamation schema 
under,s 213 of the Companies Act, 1913, must not 
by the resolution appointing him be restricted in the 
exerqse of his statutory duties. A resoletion ape 
pointing Liquidatorg under which in terms they 
become merely ministerial officers required to have 
regard to the supervision of thg Directors of the two 
Companies in discharging their duties, is highly 
objectionable Théresolutéon ought not to@preclude 
the, Liquidators from inspe@ing the booka of, and 
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making, all proper enqtüiry into the past transactions 
of the Company, . e’ 

Ona poll being taken, it ia not competent toa 
share-holder to raise a general objection to the 
validity of every vote tendeged on the poll in favour 
of the resolution, without indieating the nature of 
the objection, and without any attempt to particul- 
arise the votes objected to 

The plaintiff, a*share-holder, having complained 
thafhe was denied a hearing at a general meeting 
of the share-holders of the Company, it appeared 
onthe evidence that "ihere'was no organized Opposi- 
tion to the plaintif; there was a very clearly ex- 
pressed indication by the share-holders present at 
the meeting that thay did not desire further to hear 
the plaintiff, and what really happened was that the 

faiutiff desisted from any further effort to make 
Timsel? heard because even he realized that no 
further speech from him would be of any avanl :" 

Held, in the circumstances, that the plaintiff had 
no legitimate grievance, 

* Plaintiffs, two share-holders, holding 105 shares in 
-a Company which had 1,000,893 shares in issue, 
brought an action s&ainst the Company, alleging 
various irregularities, In the first instance the suit 
was representative, the two plaintiffs purporting to 
sue on behalf of themselves and other share-holders 
ofthe Company. On application made to the Court, 
however, under O. I, r, 8, Civil Procedure Code, 
1908, permission so to sue was refused, aad the 
suit proceeded, as one personal to the plaintifis 
alone. In the Courts in India the plaintiffs’ suit 
was dismissed on the ground (inter alia) that the 
Court should not, accoruing to the rule laid down in 

. Foss v. Harbottle, (1843) 2 Hare 461; 62 RR. 165; 
67. E, R. 189, interfere on the ground of an irregu- 
larity in the case of acts which are valid if done with the 
approval of the majority cfshare-holders, unless the acts 
complained of are ofa fraudulent character or are 
ultra vires The Privy Council in effect, concurred 
with the decision of the Courtsin India, and after 
gorim gink on the relatively trifling amount of the 
plaintifis holdings, said :—‘It is convenient, how- 
ever, at once to advert to the extremely special 
character: of the suit. Init the individual rights of 
the pliintifis af share-holders in the "lata Bank (the 
Company in question) are alone being asserted, 
The plaintifs’ competent claims were, therefore, 
narrowly circumscribed They had, to be valid, to 
bein respeet of some right personal to themselves 
as share-holders in the Tata Bank; they must not 
be in respect of any matter which was within the 


cognizauce of à majority of the share-holders, uniess . 


in acting in tlie manner complained of, such majority 
had acted either fraudulently, tyrannicalif or arbi- 
‘trarily’ P C PARASHURAM DETARAM v, "Para Inpus- 
TRIAL Bask Lp, A. I. E. Yen P. U. 180: 28 L W. 03; +0 
Bom. L. R. 1113; 32 C. W. N. 1038; 52 B. 571; 53. M. L. 


J. 691 5 L 195 
——— & 234. See Compantes Act, 1913,s. 159 
995 


———— S$, 243 —Dissolution of Company, ground for 
_ setting @side—Civil Procedure Code (Act V of i908) 
`O. VI, r. 4—Fraud, particulavsqof. . . 
An order of disso'ution ofa Company cannot be 
set asidg for fraud unfess fraud is alleged and proved, 
By whatgver procedufe ft is sought to overthrow 
a judgmet “on the grounds of frawd, the frau@ must 
be detinitely alleged and its particulars unequivocally 
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stated. P C Tom Bozvgy DanRET? v, AFRICAN PRODUCTS 
Lr, A.I. R. 1928 P. ©. 981 " 299 


— —— — Sch. I, Table A, Art, 28— Forfeiture of 
Shares—b5uit for recovery of moneys due from share- 
holder— Limtation— Limitation Act (IX of 19605) 
Sch. 14, rts. 1.5, 116, 120, applicability of— Gem- 
pensution, uriting registerea, meanings of 
lt cannot be laid down as a broad proposition of 

law that when a plaint is returned by a Court to be 

presented tothe proper Court, agy time that elapses 
between the order directing ihe Teturn of & plaint 
and the actual withdrawal of the plaint from thee 

Court should be excluded under s. 14 of the Limi- 

tation Act. 

A proceeding by a T.iquidator to put a person 
whose shares have been forfeited more than one 
year prior tothe commencement of the winding-up 
of a Company, in the list of contributuries, is not 
such a proceeding as would fall within the purview 
ofs 1+ of the l.imitation Act and save a subse- 
quent suit by the Company against that person from 
the bar of limitation. B MANEKLAL MASSUKRBHAI 2, 
SURYAPUR MiLLS Co., Lr» , 30 Bom. L R. 549; A. J. R. 
1928 Bom 252; 5z B. 477 33 
Constructlve possession, doctrine of. cannot be in- 

voked in favour of trespasser. See Possession "569 


Contract—Sale of goods—Buyer agreeing to secure 
‘priority certificate’ ~ Failure to obtain such certifi- 
.gate—Seller's right to rescind. 

The defendants agreed to sell certain goods to 
the plaintiffs, to be delivered at Bombay. The 
plaintiffs agreed to secure the ‘priority certificate’ 
which was necessary at that time for transport of 
the goods by Railway, The plaintifisfailea to-secure 
the priority certificate and the defendants.did not 
deliver the goods. in asuit for damages: 

Held, that the defendants were absolved from 
liability for performance of the contract as the plaint- 
ifishadfailed to supply the priority certificate. L 
Basanta Mar Devi ian v. Uma Dat-Hans Ras, 10 Luh. 
L.J.211 835 


Contract Act (IX 0f 1872)—Coniract by guardian 
in his name for minor's benefit, whether binding 
on minor. 

A minor is bound by the act of his guardian done 
bono fide for his benefit in the management of the 
estate even’ though the minors name does not 
appear in the connected transaction. N BAJIRAO 
MAHAR v. RAMRAO, A. 1. R. 1928 Nag. 202 48 
—— SS. 25, 63- Evidence Acti] of 1872), s. 92 

—Agreement to accept less and in instalments for 

na consideration, admissibility and enforceability of. 

An agreement to accept a less som than what ja 
due and io accept payment in instalments for no 
consideration whatever ja a nudum pacium and 
Buch, rot binding in law, but oral evidence of such 
an agreement is not exeluded by the provisions of 
B. 2 of the Eviderce Act " 

The Legislainre bas not created in s 63 of tho 
Contiact Act an exception to the well-known principle 
embodied in s. 25 of the Act R Marxe Fu v Marka 
Po Tuant, 6 R. 191: A. I. R. 198s kang 144 612 

S. 55. See TRANSFER og PRopertyeAct, 1:82, 

s lll A e ^ 420 
———-— 5 63." See Coxtract dcr, 387228, 95 612 

~ 8. 65— Agreements void ab initio, whether 

covered by s., 65—Selesof villugeSand surrender of 
ex-proprictary siy tang—One transaction—No santa. 
, . s 
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tion of Revenue Officer—Suit for setting aside sale 

and surrender—Right to refund. of consideration 

for sale and surrender, : 

Saction 65 of the. Contract Act applies to an 
agreement which was void ab initio and was never a 
contract. : 

A void agreement must be set aside in its entirety. 
A person seeking to set aside a sale ofa village with 
the right to cultivate sir land without the sanction 
of a Revenue O.ficer as required by O P. Tenancy Act, 
8. 49 cannot be allowed to retain the considera- 
tion of the sale as also that of surrender of the ex- 
proprietary sir, whéch became the occupancy land 
onthe sale. The sale and surrender can, therefore, 
“be set aside conditionally onthe refund of the con- 
sideration therefor. N KmusHaLv. LABHAN Rao, A. I. 
R. 1925 Nag. 232 351 


——— 8.69—Limitation Act (IX of 1908), Sch. 
I, Arts. 61, 120—Maintenance holder in wrongful 
possession of estate—Debts incurred for purposes 
binding on estate —Right of reimbursement—Suit by 
creditor and maintenance-holder against reversioners 
—Plaintiffs, whether entitled to charge—Article 
applicable—Starting point of limitation. 

When a step-mother who is eatitled only to main- 
tenance and residence ‘continues to be in possession 
of the estate after the death of the step-son who was 
the last male holder to whom she is not the heir, 
her possession cannot be wrongful at least till the 
reversioners entitled assert the right to possession 
and demand it from her. 

If, while in possession ofthe estate she borrows 
moneys to discharge her husband's debts and to 
perform the marriage of her daughters, she is 
entitled to be reimbursed for the same 

No question of limitation can arise where in a 
claim by the reversioners to recover possession of 
the estate the widow in possession claims just allow- 
ances when accounts are taken in respect of such 
sums which would be lawfully payable out of the 
estate of the last male holder. 

But where the creditors and the widow sue the 
reversioners fur such sums, they are not entitled to 
any charge on the estate. 

Where the decrees satisfied by them were only 
simple money-decrees, to such a case s. 69 of the 
Oontract Act applies and the Article ofthe Limita- 
tion Act applicable is 61 and not 120 andtime will 
begin to run from the date she made the payments 
or at least from thetime the rightful person claim- 
ed the estate and her act in keeping possession of the 
estate fora larger period will not enlarge the period. 
M MUTHUSWAMI Kavunpan v. PONNAYYA Kavunpan, 
(1928) M. W. N. 393; A. I R. [928 Mad. $20; 28 L. WI 
183; 55 M. L. J. 436; 51 M. 815 613 


$. 72—Payment under mistake of fact— 
Action for "money had and received " 

* Money paid to defendant under a mistake of fact 
common to himself and the plaintiff, can be re- 
covered back in the well-known form of action for 
money had and rec@ived by the defendant for the 
plaintiff's use. PC Tos Bogvey BARRETT v, AFRIOAN 
Propucts, A. I R. 1928 P, 0. 2451 299 


s. 72—Voluntary payment—Payment to avert 
attachment. å *.4 
Where d person whose property is wrongfully 

attached deposits the decretal aincunt in Ceurt 
for payment to the decree-holder under a guarantee 
3 e 2 e ? 
e . ° ‘ 
. 
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that incase the property is held not saleable the 
amount should bg refunded to him, he is entitled to a 
refund of the same if the property is held not sale- 
able. No question of volfntary payment arises in 
such a case. A RAM SARANDAS V, CHHOTE | AL, A. L R 
1:2- All. 668 265 


e 
——— 8. 74—Interest—Interest payable on defaul 
from date of bond—Penalty—Interest claimed only 
from date of default— Power of Sourt tc award fuch 
interest, e 
Intersst which is payable aft@r default, no interest 
being payable until default, may be treated as a 
penalty if the rate of interest charged ig exorbitant. 
Where a bond provided for payment of interest 
atthe rate of 2 percent. wer mensem from the 
date of execution of the bond on a default occurring 
in payment of principal on a particular date and 
the plaintiff brought a suit for recovery of the debt 
charging interest at the said rate not from the date of 
execution but from the date of default the High 
Court allowed the full interest claimed. L Brsuew 
OHAND v. NARAIN Stag, A. ER 1925 Lah 357 311, 
S. 201. See LIMITATION Aor, 1908, Scs I, 
Arr. 89 s 875 


8. 221— Agent, position of—Managing agent 
of factory— Right to retain possession of premises 
and machinery till payment of eommission 
An agent is not in a position analogous to that of a 

mortgagee in possession and is not entitled to 
remain in possession of his principal's premises 
until the amount due to him is paid. The English 
and the Indian Law alike confine the lien claim- 
able byanagent tocommission, disbursements and 
servicasin respect of certain specified property or 
things. O Oawnrore FLoug Mitts Co, Lrp,v. K. L 
DEVELOPMENT Co, LTD 23 

S. 247—Partnership—Suit for dissolution 
—Limitation—Limitation Act (IX of 1908), Sch. 1, 
Aris. 106, 114, 120. 

A suit by a partner for dissolution of the partner- 
ship is governed by Art. 120 of Sch. [| of the Limita- 
tion Act'and not by Art. 106 or Art. lid R A, 
Kuorasany v. O Aona, 6 R. 198; A. I. R. 1928 Rang. 160 

349 
Co-owners— Partition—Property lef&out on partition 

—Second suit for partition, when maintainable 

—Civil Procedure Code (Act V of 1908), s. 11, 0. 

Il, r.2. 

If in a previous suit for partition a property 
is left out either intentionally or by mistake and no 
objection is taken by any party toa partial partition 
and the properties in that suit are partitioned a 
subsequent suit for partition of the property so left 
out and estill held in joint possession is maintain- 
able. Where properties included in the previous 
Suit were left out of partition with the consent of 
parties who agreed that they should remain in joint 
possession of the parties they may also be partition- 
ed in asubsequent suit. But where the decree in 
the previous suit dealt with the properties included 
in that suit and directed that some ofthem should * 
remfhin joint between the co-parceners, a subsequen 
suit for partition thereof cannot be maintained in 
view of the provisions of s. 11, O vil Procfdure Code. 
Consequently, if ae party institutes a suit invokiag the 
a3sistance of the Court to partition the prop -rties which 
he has held jointly with tle defendant and tite Court in 
effecting the partition holds that a certain? portion of 

e 
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the properties cannot conveniently be partitioned or 
are in their very nature indivisible and impartible 
a subsequent suit for partition of such properties 
will not lieas that high? mean a re-opening of the 
partition made in the previous suit. C Sasr Mouay 
Sawa v. HARI Nata Sana, 47 O. L.J. 436; A L R. 1928 
Cal. 459; 32 O. W. N. 1023 e 60 


Coroners’ Act (IV of 1871), s. 20— Confessions 
made to Coroner during inquest, admissibility of. 

A statement mle on oath by a suspected person 
befére.a Coroner in enquest proceedings, voluntarily 
and after due warning that he is not bound to make 
any statement and that the statement, if made, will 
be used against him at his trial, is admissible in 
evidence against him gt the trial. B EMPEROR v. AZIM- 
KHAN ZAINKHAN, 30 Bom. L. R. 84; A. I. R. 1998 Bom. 
52; 23 Or. L. J. 651; 10 A. I. Cr. 8.419 107 


Co-sharers—Co-sharer in exclusive possession paying 
entire rent—Suit for contribution against excluded 
co-sharer, whether maintainable, 

Where a co-sharer has been wrongly kept out 
eof possession by another co-sharer a suit for con- 
tribution at the instance of the latter for rent paid 
bydiim during the pesiod of dispossession does not 
lie against the former. G KALISARAN v. BIJOY GOBINDC 
485 
Suit for rent by Manager of Court of 
Wards on behalf of several co-sharers—Death of 
one co-sharer—Appeal by Manager without bringing 

representatives on record, competency of. 

Where an appeal was preferred in a suit for rent 
by the Manager” of a Court of Wards on behalf of 
certain co-sharer landlords one of whom had died 
before the institution of the appeal : 
= Held, that the appeal was incompetent. C Court or 
‘Warps v. MADHAB Krisuna Nanpy, A. I. R.1928 Cal. 
‘B24 871 
Counsel—Duty of Counsel holding brief for another 
. to inform Reader of Court. 

Ifa Counsel holdsa brief for another Counsel, it 
is his duty to inform the Reader that he does so, so 
that the Reader may know that he will argue the 
case. A HARNANDAN Lan v, SHYAM LaL, A.I. R. 1998 
All. 718 772 


Court-fees—A ppeal from order for final decree in 
mortgage suit—Court-fee payable. 

A party aggrieved by an order for a final decree 
for sale must appealfrom the final decree for sale 
and not from the order for making a final decree 
and should consequently stamp his appeal ad 





valorem, R AHMED RAHMAN v. A. L.A. R. OHkETTIAR 
Firu, 6 R. 285; A. I. R. 1928 Rang. 191 873 
————— Mode of determination. 


The nature of a suit has to be determjned, for 
purposes of Court-fees not upon the pleas taken by 
the defendant but upon the frame and scope of the 
plaint, and intention and object of the plaintiff. Pat 
“Ram NARAIN GIR v, GAURI SHANKER Lar, 9 P, L. T. 199; 
7 Pat. 402; A. I. R, 1928 Pat. 274* 191 
Question relating to. 

A question of Court-fees is not really a question 
-hetween the parties to the suit at all 1t & a 
q estion between the Court and the plaintiff. L 
Gcpu4 Mang. PREM SINGH, A. I. R. 1928 Lah. 560 179 
Ocurt Fees Act (Vil, of 1870), S.5—Decree in ejects 
: ment on payment of value of improvements— 
: Appeal by desendant disputing right to eject and 

questions ef improveiften $--Court-fec. payable. 

e* a 
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Where a defendant who files an appeal against a 
decree in ejectment on payment of certain amount 
as compensation disputes in his memorandum of 
appeal both the plaintiff's title to recover and the 
amount of compensation to be awarded, he is bound 
to pay Court-fee only asin a suit for recovery of 
possession and not on the value of improvements. 

Per Srinivasa Ayyangar,J.—In the case of an 
enactment for revenue purposes such as the Court ° 
Fees Act, it cannot be said that itis not open to 
parties to avail themselves of any camouflage that 
the law allows or does not forbid for escaping 
liability for Court-fees. M PATHUMA AMMA v. ALIYAM- 
MAKKANATH MoIDEEN, A. I. R. 1928 Mad. 929 752 


— —— ss. 7 (IV), (f), 11~Suit for rendition of 
accounts—Tentative valuation of claim—Excess 
amount awarded—Forum of appeal—Tests, 
In a suit for rendition of accounts it is the amount 

ascertained by the Court tobe due to the plaintiff 

and not the sum at which he values his claim 
tentatively and approximately, which must be re- 
garded as the value of the suit for the purpose 
of determining theforum of appeal. L BuDHA MAL 
v. RALLIA Ra, 9 Lah. 23; A. I. R, 1928 Lab. 157; 29 P. 
L. R. 320; I. L. T. 40 Lah. 90 631 


—7——— 8S. 8, Sch. |, Art. 1,SGh. H, Art. 17 ¢iv)— 
Land Acquisition Act (I of 1894), ss. 18, 10— 
Appeal by Collector from award of District Court 
—Court-fees. 

An appeal on behalf of the Crown against an 
award made by a District Court in a reference 
under the Land Acquisition Act is not taxable under 
the provisions of Art. 17 (iv) of the Second Schedule 
of the Court Fees Act. It is governed either by 
8. 8 of the Act or Art. lof the First Schedule to the 
Act, and the Court-fee payable is ad valorem. 

Proceedings before the Court on a reference by 
the Collector under the provisions of s.19 of the 
Land Acquisition Act cannot be described as a suit 
to set aside an award within the meaning of the 
provisions of Art. 17 (iv) ofthe Second Schedule of 
the Court Fees Act. R SPECIL COLLECIOR or RANGOON 
v. Ko Z1 Na, 6 R. 281; A. 1. R. 1928 Rang. 197 870 
——— 8.11. See Court Fres Act, 1870, s. 7 (iv), (f) 

631 


S. 17—‘Distinct subjects’, meaning of— Suit 
for possession of different plots against several de- 
{ fendants—Allegation of collusion and conspiracy— 

Court-fee, f 

The plaintiff sued for recovery of possession of 
certain lands in the possession of the defendants 
with mesne profits, alleging that the lands were his 
zerait lands and that the defendants had, acting in 
concert and collusion succeeded in getting their 
names recorded as vaiyats of the several plots in cne 
another's names. The plaintiff valued the lands ata 
certain sum and the nfesne profits at a certain sum® 
and paid Court-fee on ihe aggregate sum. It was 
urged by the Taxing Authorities that the plaintiff 
ought to have valued the landë and mesne profits 
elaimed from each defendant separ.tely unders. 17 
of the Court Fees Act: 

Held, that s. 17 of the Court Fees Act had no appli- 
cation as there was only one 'subject'though con- 
sisting of a number,gf*plots, and that the *'ourt-fee 
paid was sufücienj. Pat Haw NARAIN GI» v. GAURI 
SHANKAR Lar, 9 P. L. T. 199; 7 Pat.402; A. 1. R. 1928 
Pat.274 | * 2 191 

. sa F , 
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— —— Sch. l, Art. 1. See Court Fees Act, 1870, 
8. 8 870 


— Art. 13, 9ch. it, Art. 11—Revision 
from order filing orerefusing to file award—Court- 
ee —- 
bs a revision petition from an order filing or 
refusing ,to file an award the Oourt-fee payable is 
Rss 4 only where the subject-matter exceeds Ks. 25 
in value. L Kanaaya LAL-SrTA Kam v. DauLAT RAM- 
NauBAT Rat : 302 
Sch. Il, Art 17 (III) —Declaration to prevent 
impending sale—Court-Pees payable, 

Tie Court-fee payable in suit for a decree in the 
form of a declaration that will prevent the holder 
of an inalienable estate from alienating it is ad 
valorem on the market value ofsuch property, though 
it will be ten rupees only ifthe declaration sought 
for is that after the death of the present holder, the 
alienation will be ineffective as against the plaintiff 
N PRATAP SINGH v. NANHELAL, A. I. R.1928 Nag. 243 
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—————— —— — Art. 17 (iV). See Court Fees Aor, 
1870, s. 8 870 
——— Art. 17, (Vi) See C.P, O., 1908, 


8.92 264 
Criminal law—Mastefs liability for acts of servant. 
See MOTOR VEHICLES Act, 1914, s. 6 326 


Criminal Procedure Code (Act V of 1898), ss.4 
(g ih), 190,195, 476--Complaint, essentials of 
—Offence committed in respect of document in 
Court—Complaint by Presiding Officer against per- 
sons not parties to proceedings, competency of. 

There is nothing in the Criminal Procedure Code 
which either expressly or’ by implication prohibits 
the Presiding Officer of a Court to make a complaint 
about an offence committed in connection with a 
document produced in his Court when the person 
complained of is not a party tothe proceedings. 

The essence of the complaint isthe statement of 
facts relied upon as constituting the offence. It is 
sufficient that the complainant shall state the true 
facts in his own language and it is for the Magis- 
trate to apply the law to these facts. L EMPEROR, 
v Bau Moxanp, A. I. R. 1928 Lah. 510; 29 Cr. L. J. 652; 
10 A. I. Or. R. 474 108 
— ss. 4 (h), 195 (1) (b)—Penal Code (Act XLV 

of 1860), s. 211—Complaint to Police—Subsequent 
complaint to  Magistrate—Report of Police that 
complaint is false—Prosecution of complainant 
under s 211, Penal Code, before disposal of complaint 
to Magistrate, legality of. 

The accused lodged an information of arson before 
the Police. The Police reported the charge laid by 
him to be false and asked for his prosecution under 
s. 211 ofthe Penal Code. The accused filed a peti- 
tion pefore the Magistrate protegting against the 
Police and requesting that the complaint laid by 
him may be proceeded with, but he was summoned 
by the Magistrate under s. 211 of the Penal Code and 
gommitted to the Sessiond* . 

Held, that the petition filed by the accused before 
the Magistrate amounted toa complaint within the 
meaning ofs.4(h) of the Criminal Procedure Code 
which had to be disposed of beforg an action against 
‘the accused could be takeh under s. 941 of the Penal 
Code, and the%tommitment of the accused before 





the disposal of the petition was consequently illegal: " 
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tained in s. 195 is imperative and it affects the 
jurisdiction of OCourja to take cognizance of an 
offence under s. 211 except am set foyth therein. Pat 
RAMDHARI GOPE v. EMPEROR, 9 P L. T. 236; 29 Cr. L. 
J. 060; 10 A. L Cr R. 417 212 
— ——- S 29-B. See Rattways Act, 1890, s. 130 589 


e. 
s. 107— Taking different sides in Municipal 

politics—Security order, passing of. . 

The mere fact that two parties had taken different * 
sides ia Municipal politics is not sufficient for pass- 
ing an order taxing security under €. 107, Oriminal 
Procedure Code, L Kura Mat v EnPEROR, 29 Cr L, 
J.714; A. I. R. 1928 Lah. 863; 10 A. I. Cr R. 434 458 
———-$.110, See RESTRICTION OF HABITUAL OFFEN- 
t DERS Act, 1918, s. 7 è 321 

s. 110—Enhancement of sentence for theft 

—Previous convictions for criminal misappropria- 

tion and security for good behaviour. See PENAL 

Cope, 1860, s. 75 804 
——-—— S. 110— General reputation’, meaning of 

General reputation of a man is that which he 
bears amongst his fellow townsmen or in the 
neighbourhood in which he lives L RAHMAN v. 
EMPEROR, Z9 Cr. L. J. 738; 29 P. L. R. 539; 10 A. I. Cr. 
R. 529 . 674 
—— — 88.133, 137, 138, 13 9-A—Order preventing 

obstruction to public way—Denial of public way py 

respondent —Procedure—Evidence—Stay of proceed- 
ings. 

When an order is made under s. 133, Criminal 
Procedure Code, for the purpose of preventing ob- 
struction to the public in the use of a way the 
Magistrate shall question the respondent as to whe- 
ther he denies the existence of any public right in 
respect of the way. Ifthe respondent does so the 
Magistrate shall, before proceeding under s. 137 or 
8. 138, Oriminal Procedure Code, inquire into the 
matter. Ifin such enquiry the Magistrate finds that 
there is any reliable evidence in support of such 
denial he shall stay the proceedings until the 
matter of existence of such right has been decided 
by a competent Civil Court. But if he decides 
that there is nc such evidence he shall proceed as 
laid down ins. 137 or 138 asthe case may require 
L UDE NINGH v. MoHAMMADA, 29 Or. L. J. 698; 10 A. I. 
Gr. R. 398; A. I.R 1928 Lah. 856 . 330 


— —-— SS. 133, 139-A (2)—Obstruction to public 
right—Denial of such right—Duty of Magistrate to 
stay proceedings till decision by Civil. Court—Condix 
tions for initiation of proceedings under s. 184. 

In proceedings under s. 133 of the Uriminal Pro- 
cedure Code when the defendant denies the 
existence of a public right and the decision of the 
question becomes a difficult matter of law and fact, 
the proper precedure for a Magistrate to employ 
would be, under s. 139A (2) of the Code, to stay 
proceedings until the matter of the existence of such 
right has been decided by a competent Civil Court, 

in order that action may be taken under s. 133 
Oriminal Procedure Code, for the removal of an 
unlawful obstruction, the way, river, or channel 
where the unlawful obstruction is made, must be 
one of pfblic use and the obstruction must also be 
of that public use. A Munna TEWARI v. CHANDRABAL 
29 Cr, Li J.661; 10 A. I, Or. R. 201; A, I. R. 1925 AJI, 
627 ° e 2 
— — — $$.137, 138, 139-A. See Cr. P. C., 1538 


3 x e e e 330 
$139-A(2). See Op. P. O., 1898, 4 133 213 
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——- -§: 145—Disputes about joint possession, whe- 

ther within 3. 145. ` hes 

/Saetion-145, Criminal Proceduge Code, applies only 
to. disputes aboyt actuel physical possession and 
not to disputes abot joint possession. L Watt 
MUHAMMAD v. RAHMAT ALI, 29 Or. L. J. 775; A. L R. 
1923 Lah.818 , . : 807 


e 
` = S, 145 — Proceedings under s. 145—Procedure 
to be followed. 

Ta. proceediggs under s. 145 of the Oriminal Pro- 
ecodure Code what is important is that an order 
should be passed! quickly; it does not matterif the 
finding in regard to possession is wrong. N GANPAT 
Konni v. Dewasi, 29 On. L, J. 676; 10 A. 1, Cr. R. 411 

i à |: + 228 

s, 145 @)—Dispute relating to immoveable 

property—Scope of' inquiry—Magistrate’s duty to 

decide question of possession irrespective of merits of 
claim. 

Under sub-s. 4 of s. 145 of the Criminal Procedure 
Code a Magistrate has to decide the question of 








possession without reference to the merits of the 


claim of any party. Pat Hazani Gore v. BIBI AMNA, 
29 Or. L. J. 724 580 


.S147—Bispute as to right to use land as 
burial ground—Matters for consideration—Raising 
crops on burial ground, effect of- 

Where a breach of the peaceis threatened overa 
dispute in respect of the right of certain persons-to 
use a land as a burial ground, the section applicable 
is s. 117, Oriminal Procedure Code, and not s. 145. 

The impgrtant point for consideration in such a case 
is not the question of possession of.the land, but 
whether the persons claiming the right exercised that 
right when occasions arose. 5 : . 

‘The circumstance that certain vacant portions of the 
land were improperly used for raising crops does not 
necessarily affect the right to use the land as burial 
ground. M MAHAMMAD ABDUL KHUDDUS SARIB v. 
MUHAMMAD ASHROFF SAHIB, A. I. R 1928. Mad, 998; 55 
M. L. J. 40; 51 M. 522; 28 L. W. 75; 29 Cr. L.J. 644; 
10 A. I. Or. R. 368 100 


s. 154—'irst Information—Information by 

, several persons one after another—Subsequent in- 

` formations, admissibility of—Informations before 

(, and after commencement of Police investigation, 
distinction between—H ffect of wrongful admission.of 
statement. 

A chaukidar came to a Police Station and made a 
report to the effect that four labourers who had 
left their master were wrongfully taken back by 
the master through his. men and that a certain per- 
son was struck on the head and wounded on the 
occasion. The Writer Head Constable recorded this 
statement in the Police diary and semt a-constable 
to bring the wounded man. The latter was incap- 
able of making a statement. The next day, the wife 
of one of the labourers came tothe Police Station 
of her own free will and laid an information that 
her husband and sons had been carried off. There- 
after the investigation began. A few days later one 
of the labourers who had escaped in the meanwhile 
also came to the Police Staticn and “laid an 








ipformation that he and the three others had been. 


kept iti confinement by the accused. All tffe three 
statements were recorded as First lifformatioi? and 
admitted in evidence but it was found that the 
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decision was not based upon these statements but on 
the other evidence in the case: 

Held, (1) that the information laid by the wife was 
a First Information; 

(2) that the information laid by the labourer after. 
the investigation had begun was not ‘a First In- 
formation ; . “4 

(3) that the conviction of the accused was not 
illegal inasmuch as they were not in any gray pre- 
judiced by the erroneous admission of the statement 
made by the labourer as First Information Pat 
HABIB Kaan v. Euperor, 29 Cr. L. J. 728; A. I. R. 1978 
Pat. 634 ` e ': 584 


— ——— ss. 154, 157, 162— Telegram to  Pplice 
Officer complaining oJ assault —Subsequent statement 
by complainant to Police Officer, whether admissible 
in evidence—First information. 

Where a person who was assaulted sent a telegram 
to the Inspector of Police complaining of the offence 
and the Police Inspector turned upon the spot and 
recorded a statement from the complainant: * 

< Held, (1) that the telegram could not be treated as 
information recorded under s. 154 of the Criminal 

Procedure Code, nor as information ofa cognisable 

offence ; 3 
(2) that the statement taken by the Police Officer 

was not one under s. 162 ofthe (ode put was ad- 

missible in evidence as information recorded under 

8, 154 of the Code. : 

‘So far as authenticity goes a telegram stands iu 
no better position than village gossip,” M- Pusnio 
ProsEcutor v. CHIDAMBARAM, A. I. K. 1928 Mad. 791; 29 
Cr. L. J. 717; 28 L. W. 187; 55 M.L. J. 231; 10 A. T. 


Cr. R. 388 4.61 
———— 88. 157,162. See Cr. P. O., 1898, pn 


s. 162—Police  wwestigatwn—Proof of 
statements made to Police— Procedure. 

Under s,162 of.the Code of Criminal Procedure 
no witness may be asked what he said to the Police 
during the investigation, nor may any Police Officer 
be asked what a. witness said to him during the 
investigation, nor may any bystander be questioned as 
to what he heard another person say to a Police 
Officer during the investigation. But whena wit- 
ness for the prosecution is being examined if an 
accused has reason to believe that the statement 
which the’ witnessis making in Court differs: frcm 
the statement which he made to the Police, then the 
accused or his Advocate may ask the Court to refer 
to the record of any statement made by the wit- 
ness to the Police and; ifit be found that there is 
any variation between the two statements, the 
defence are entitled to & copy ofthe record of the 
statement made to the Police. ‘That copy must 
then be proved,-and the witness may be crots- 
examined on that statement under s. 145 of the 
Evidence Act an@ his attention must be drawn to 
the particular points in which his statement in Court 
differs from the record of his statement to the I'olice. 

Provisions of s. 162 of the Code must be strictly 
followed | R*BaNa SINGH v. EMPEROR, 6 R. 137; A. 4 

e R. 1928 Rang. 150; 29. Cr. L. 2.501; 10 A. I. Cr. R. 403 

g » "333 

s. 162, cl. (1)— Application e copies of 
statements made before Pobice, when to be made. 

The opporbune moment for making® an application 





accused, had not keene prejudiced thereby as the ° on behalf,of the accused for eopies of the statements 
. . 
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made by the prosecution witnesses before the Police 
is when the witnesses on behalf of the prosecution 
have been examined and before they are cross- 
examined, It is not mecessary that the accused 
should have laid the foundation" in cross-examina- 
tion for showing that the witnesses had made dilter- 


ent statements before the Police from those made in. 


Court before they could beentitled to obtain copies 
ofthoge statements, Pat SRI KRISHNA SINHA v. ÍjM- 
PEROR, 29 Or. L. J. 715; 10 A. I. Cr. R. 383; A. I. R. 
1928 Pat. 593 459 


—— — 8.164— Confession recorded without .comply- 
ing with precautiors, admissibility of. 

The precautions embodied in s, 164, Criminal 
Procedure Code, for recording the confession of an 
accused are mandatory and cannot be evaded by 
irieks, A confession recorded without complying 
with the said precautions must be ruled out as in- 
admissible, L SuLLAH v. EMPEROR, 29 P. L. R. 388; 29 
Or. L. J. 697; A. I. R. 1928 Lah. 724; 10 Lah. L. J. 311; 
10 A. I. Cr. R. 508 ' 329 

S, 165 —Ordervefusing to grant copy of record 
made by Police O fficer— Revision, 

An order of a Magistrate under s. 165 (5), Criminal 
Procedure Code, refusing to grant a copy of a record 
made by a Police Officer is notan extra judicial 
or an executive order but an order falliug within 
the pifrview of s.435 of the Code and can be revised 
by the High Court. A CHURAMANI CHATURVEDI v. 
IExPZsRoR, L. R. 9 A, 81 Or; 26 A. L.J 703; 9 A.I. 
Cr. R. 536; 29 Cr. L. J. 663; A. I. R. 1928 All. 409 


215 
——— 88, 190,195, SecOn. P. C, 1893, s, 4 (g) 
(h) 108 


S. 195 (1) (a)—Obstruction to public servant, 
offence of — Written complaint, necessity of—Report 
on warrants of Civil Court or report to Police, whe- 
ther emplaint. 

No prosecution in respect of an offence under 
8,186, Penal Code, can be instituted except on the 
complaint in writing of the publie servant concerned 
or of some other publie servant to whom he is sub- 
ordinate. Neither the report of a process-server on 
the back of a warrant, tothe Civil Court complain- 
ing of obstruction nor the report of the Presiding 
Officer of the Civil Court to the Police is a com- 
plaint satisfying the provisions of law. L DARKAN v. 
EMPEROR, 29 Or, L. J. 645; A, L R. 1928 Lah. 827; 10 
A, I. Cr. R. 486 101 
————-8$.195 (1) (b). See Cr. P. C., 1898, 8.4 (h) 

- 212 
ss. 195, 476— Complaint by Court under 

s. 476 for perjury-- Omission to state reasons, effect 

of—Prosecution for perjury—Considerations, : 

Before a complaint for prosecution is made by a 
QOourt under s. 476 of the Criminal Procedure Code, 
it is necessary thatthe Court which thinks that an 
gflence mentioned in s. 195,esub-s. (1) cl. (b) or 
cl (c) has been committed should record a finding 
to that effect. The provision is not merely directory 
but it is mandatory 

Where a Magistrate on receiving* an alleged false 
statement made a note "M has given a false affidavit. 
His allegations are denied by the Sub-Magistrate 
and by the sworn affidavit of G, Beparate action will 
be taken against him;" . 

Held, that thif was not a Sùfficient compliance 
with the pÉbvisions eof 8,476, Criminal Procedure 
Codey i : : 





. 
e > l * 
e? 


GENERAL INDEX. * e t7- 


937 


Criminal Procedure Code—contd. 


It is not every case of perjury that should form 
the subject of an enquiry; a complaint should be 
made only when the interasts of Qustice require that 
a complaint should be made. M CuapvvULU Menvu- 
SWAMI NAIDU v. EMPEROR, (1928) M. W. N 229; A. 1. R. 
1923 Mad. 783; 29 Or. L. J. 732; 10 A. L Or. R. 378 

* ^ 588 
—— — 88. 204 (3), 208 (3)— Private prosecution— 

Duty of complainant to deposit travelling expenses 

and diet money of witnesses in aslvance. 

A Magistrate has a right to refjse to issue process 
for the attendance of witnesses Tn a case ing&ituted 
on the complaint of a private person, unless the 
travelling expenses and diet money of such wit- 
nesses huve been deposited by the complainant in 
advance. O Ram DULARI v. Musi@rag AHMAD, 5.0, W. 
N. 26; A.I. R. 1925 Oudh. 220; 9 A. 1, Cr. R. 431; 99 
Cr. L. J. 664; 3 Luck. 363 2 


16 
——— 5.208 (3) See On. P. C., 1898, s. 204 (3) 
216 
———- S. 234.— Penal Code (Act XLV of 1860), 

s. 120B—Misjoinder of charges—Joint trial for 

conspiracy and several murders and other offences 

committed in pursuance thereof, legality of. 5: 

Five persons were charged wih twenty-two othera 
on eight charges. The main charge was one under s, 
120K of the Penal Code, of criminal conspiracy, The 
other charges related to various incidents and offences 
committed in pursuance of that conspiracy includ- 
ing seven murders, two attempted murders, four of 
robbery, two of grievous hurt, and eleven of dacoity. 
The petitioners were found guilty of three murders 
specified in one of the charges and sentenced to death. 
The High Court upheld the conviction holding that 
there was no misjoinder. The petitioners appliea for 
special leave to appeal to the Privy Council contend- 
ing that there was misjoinder of charges and that the 
trial was consequently illegal. Their lordships dis- 
missed the petition. P OC MUKAND SINGH v. ENPEROR, 
8 Lah 23y; A. I. R, 1927 P. O. 215; 54 L A. 45; zU Or. 
L. J. 673 225 


S. 237 - Accused charged with dacoity— Con- 
viction for voluntarily causing grievous hurt— 

Legality of conviction 

Dacoity is an offence against Property, whereas 
voluntarily causing grievous hurt ‘s an offence 
affecting human body and it is not, therefore, open 
to a Court to charge the accused under s 392/397, 
Indian Penal Code, and to convict them of an offence 
under s, 325, Indian Penal Code. O RAMESHWAR v, 
EMPEROR, 50. W. N. 601; 29 Or. L. J. 763; A. 1. R. 
1928 Oudh 373 795 


——— 5. 239— Trial for sedition—Joint trial of 
printer and publisher, legality of—Penal Code (Aet 
XLV of 1860), s. 124-A. 

The printer'and the publisher of a pamphlet 
alleged to be seditious can be tried jointly for an 
offence under s. 124-4 of the Penal Code B EMPEROR 
v SHANTARAM S. MIRAJKAR, 30 Dom. L. R. 320; A LR, 
1928 Bom. 139; 29 Cr. L. J. 683; 10 A. I. Cr. R, 367 





|——2— s. 250—Discharge of accused—Subse 
order to pay compensation, legality of. z . 
Under s. 250, Criminal Procedure Code, it is only 
the order ‘calling eupon the complainant to show 
cause why he should not pay compensation which 
is to be contained in the order of dischafge. The 


order for paymegt of compensation isengfessarily a 
e 


guent 
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subsequent order. L SAUDAGAR SINGH v. AROOR 
Sinau, 29 Cr. L J. 680; 10 AI. Cr. R. 430 232 


e 

ss, 275, 528-B—Right to be tried by 

Jury of ones own countrymen—Omission to set up 

such right before Commqgting Magistrate, effect of. 

To enable an accused person who is an Indian 
British subject to claim to be tried by a Jury con- 
sisting of majority of his countrymen, it is a con- 
dition precedent fhat he should have claimed that 
right before the Committing Magistrate who is then 
to enquire into the matter and give his finding thereon, 
which, if adverse to the accused, may be challenged 
in subsequent proceedings. An accused person is 
debarred from setting up such a plea for the first 
time at any subsequent stage. S EMPEROR v. SoOMAR 
ABDULLA, 29 Cr. L. J. 721 577 


————§. 298—Charge io  Jury—Misdirection, 
what constitutes—Judge simply stating his own 
opinion without adding safeguard—The Jury at 
liberty to form their own opinion— Principles under- 
lying summing up by Judge, 

In the course of his'summing up a Judge has a 
right to express his gpinion and if he expresses his 
opinion which is an unfair opinion and which pre- 
judices the accused, the superior Appellate Court can 
and should interfere to remove the ill-consequencer of 
such action by finding misdirection; but to this 
clear and sound rule of law it is not necessary to 
add the condition in effect that every word that the 
Judge says wherein he expresses his opinion should 
be qualified bye most elaborate safeguards. It would 
not be in accordance either with usual or good 
practice to treat a case of misdirection, if, . upon the 
general view taken, the case has been fairly left 
within the Jury's province, If the Judge attempts 
to take the case out ofthe Jury’s province by some- 
thing in the nature of imposing his own view upon 
the Jury itisa case of misdirection, but if a Judge 
simply states his opinion which the law allows him 
to state, in sucha manner that intelligent Jurymen 
‘should see for themselves that it is only his opinion 
and nothing else, it isnot necessary for him to add 
asa safeguard a- remark that it is only his opinion 
and that the Jury are perfectly at liberty to form 
their own. Onequestions of fact Judge's opinion in 
no way binds the Jury, but the Judge has a right, 
to express it so that the Jury may know what itis. O 
Drs Ras SINGH v. Emperor, 5 O. W. N. 497; A. I. R. 
1928 Oudh. 326; 29 Or. L. J.721 577 


ss. 342, 526—Ezxamination of accused, 
object of—Examination of accused amounting to 
cross-examination, legality of. 

The object of the examination of an accused 
person under s. 342, Criminal Procedure*Code, is 
only to enable him to explain any circumstances 
appearing in evidence against him. The examina- 
tion ought not to be conducted in the manner of 
eross-examination of an adverse ‘witness and a Judge 
or Magistrate is not entitled to establish a sort ofa 
e Court of inquisition to force a prisoner to-commit 
ee by making some incriminating or embarwyess- 

g admissions or statements after a series of ques- 
tions the exact effect of which he may not be ableto 
comprehend. L FAQIR SINGH v. EMPEROR, 29,Cr, L. J 
769 80 


e. 
ss. 342, 537-4 Faglure to examine accused 
again—Mere irregularity. 


The faiufe to examine ^ accused for a second 
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time under s. 342 of the Oriminal Procedure Code 
will not vitiate atrial if it has caused no prejudice 
to the accused. Pat SHEopAtTy Roy v. EMPEROR, 29 Cr. 
L. J. 771 803 


—— S. 367, 424—Judgment of Appellate Court, 


contents of. 


Though it is not necessary for an Appellate Court 


to write along and elaborate judgment, it is clearly. * 


its duty not only to éxamine the evidones but also 
to write a judgment affording a clear indication that 
the appeal has been properly tried and that the 
points urged by the appellant have been duly con- 
sidered and decided. An Appellate Court fails ia 
the discharge of the duty imposed upon it by law 
if it writes a judgment which cannot be followed 
without reference to the judgment of the. trial 
Court. L Qapre Bakusn v. EMPEROR, 29 Or. L. J. 705; 
A. I. R.1928 Lah. 863;.10 A. I. Or. R. 492 449 


— ——- 5, 403-— Penal Code (Act XLV of 1860), 
ss. 868, 366, ,98— Charge under s. 498—Acquittal— 
Subsequent charge on same facts wnder ss. 863, 366 
—Former Magistrate not competent to try charge 
under s. 866—Plea of autre fois acquit—Accused's 
right to raise the plea at amy stage— Tests. 

The accused was tried unders. 498 of the Penal 
Code on the charge that he, between the lüt& and 
31st December, 1927, took away.Rfrom the custody 
of N with intent to commit illicit intercourse with 
her and was detaining her at his house. He was 
acquitted on that charge. He was subsequently 
prosecuted under ss. 363 and 366 of the Penal 
Oode on the charge that he, on the 10th of Decem- 
ber, 1927, kidnapped Rfrom the lawful guardian- 
ship of N with intent that she may be seduced 
to illicit intercourse. The Magistrate who acquitted 
the accused on the first charge was not competent 
to try an offence under s. 366 of the Penal Code 
though he was competent to try an offence under 
8. 363: 

Held, that the accused was not entitled to 
have a verdict of not guilty entered on the plea 
of autre fois acquit as regards the charge under 
s 366 but was, however, entitled to such a verdict 
under s. 363. 

An accused person is entitled at any stage of the 
proceedings to set up the plea of autre fois acquit 
and to substantiate it if he can. 

In determining whether an accused person is 
entitled to have a verdict of not guilty entered on 
the ground of autre fois acquit where the first 
Court was competent totrythe subsequent charge 
the real test is whether the evidence is the same 
in both cases. Pat CHHANU PRASAD SINGH v. EMPEROR, 
29 Or. L.J. 760; A. I R. 1928 Pat. 577 792 
————— $.424. See Qr. P. C., 1898, s. 367 449 


—— s. 435 - Agjuittal—Disirict Magistrate 
power to move High Court for setting aside order of 
acquittal. 

A District Magistrate has nogpower to move the 
High Court to sêt aside an order of acquittal on 
revision. L Hassu v. ISHAR SINGH, 29 Cr. L. J. 672; A. 
I. R. 1928 Lah 843 : Bd 224 

s. 439 —Enhancement of sentence in revision, 

principles governing. « KA e 

High Court wil] not ordinarily ehhance the sen- 
tenee on revision merely on the groun that if it 
were seized of the trial of the accused it would 
have awarded a donger sentence of imprisonment 

e. 


. 
* . e . 
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than that awarded by the Magistrate but will inter- 
fere where the sentence awarded by the trial Court 
is grossly inadequate. L EMPEROR v, DHANA Lat, 29 Cr. 
L. J. 764; A. I. R, 1928 Lah, $51 796 


—— —— $8. 439, 561-A—Revision—Refusal to accept 
Tecommendation of Sessions Judge, whether bar to 
exercise pf revisional powers of Chief Court. 

The refusal of a Judge of the Chief Court to 
accept the recommendation of a Sessions Judge ata 
certain stage of trial to quash the proceedings on 
the ground that there was no law under which 
the Sessions Judge could take up the proceed- 
ings *atthat stage does not in nny way operate 
as a bar against the exercise of the jurisdic- 
tion of the Chief Court under ss. 439 and 561-A 
of the Oriminal Procedure Code in proceedings ini- 
tiated before itself for quashing the proceedings. O 
SHEO Saran VAISH v. JITENDRA NATH Daw, 5 0. W. N. 
357; A. I. R.1928 Oudh. 292; 29 Or. L.J. 657; 10 A. I. 


Or, R. 445 209 
— —— 8. 476, 
See On. P. O , 1898, s. 4 (g) (A) 108 
See On. P. O., 1898, s. 195 588 


S. 47 6—Complaint—Acquittal of accused— 
Prosecution of complainunt for perjury— Complain- 
ant acqu$tted—Fresh complaint against accused for 
perjury—Cycle of prosecutions, undesirability of. 
On the motion of A, two persons B and C were 

prosecuted for falsification of accounts. The Magis- 
trate acquitted B and C and complained against A 
for perjury. In the trial for perjury A was found 
to be innocent and acquitted. A then applied for 
prosecution of B and C for perjury in connection 
with the trial of A for perjury: 

Held, that it was not desirable in the interests of 
justice to continue a cycle of prosecutions for per- 
jury in such cases, and that complaint should not 
be made against B and C. A Derr Darr TEWARI v, 
Emperor, 29 Or. L. J. 784; A. I. R. 1928 All. 548; 10 A. 
I. Or. R. 442 816 

S. 488—'Last resided’, meaning of— Hus- 
band's last visit to wife at her parental house— Court 
competent to entertain application. 

The petitioner's father was a resident of the 
Gujrat District and her husband was a resident of 
the Jhelum District, The husband paid some visits 
to the petitioner in her father's house and these 
were the last occasions when the husband and the 
. wife lived together: 

Held, that the husband last reaided with his wife 
in her parents’ house within the meaning of s, 478 
Criminal Procedure Code, and consequently the 
Magistrate having jurisdiction over the place where 
the house of the petitioner's father was situated had 
jurisdiction to entertain a petition for maintenance. 
L ALLAH DiTTA v. Sakina Braz, 29 Cr. L.J. 687; A. I. R. 
1928 leah. 853; 10 A I Or. R, 490 ° 239 


8.526. See On. P. O , 1998, s 312 801 
—— $. 526—Transfen- Criminal case— Transfer 

y District Magistrate, without notice *to accused, 

egality of —HRe-transfez. 

A District Magistrate, before passing an order of 
transfer of a criminal case, Should give an oppor- 
tunity to the eccused togshow causg why transfer 
Should not be made. ° E 

Where he fails to do Sos the order is lable to be 
set aside ir revision by the High Court.. A 

An oder of tran$fer is Roe a finals order. If 





. 
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sufficient grounds gre shown, ia case once 
transferred can be re-transfermed to the same Magis- 
trate or transferred to any othér Magistrate who, in 
qhe opinion of the District Magistrate, would be the 
proper person to try the case. M In ve RawALINGA 
Opayar, A I. R. 1928 Mad. 560: 31 M, 610; 29 Or. T7 J. 
734; 55 M. L. J. 217; 28 L. W. 303 590 


———-— 8.526-—Unfounded application for transfer 

— Professional misconduct. 

An application under s. 526, Orim$nal Procedure 
Code, cannot be held to be a reckless applieatión 
involving professional misconduet on the part of the 
practitioners responsible for such application, mere- 
ly because it subsequently turns out to be not well 
founded. A Inthe matter of Vairs, A. I. R. 1928 All. 
396; 29 Cr. L, J. 750 686 
——— s. 526 (8)—Transfer of case—Duty of 

Magistrate to adjourn on notification of intention to 

apply for transfer —Refusal to adjourn—Transfer. 

Flagrant disobedience of the statutory mandate 
contained in cl. (8) of s. 526 of the Code of Criminal 
Procedure, that a Magistrate shall adjourn a case 
if the accused notifies his intention to make an 
application for transfer under the stction, is suffi- 
cient to entitle the accused to obtain a ‘transfer of 
the case. A WALIDAD KHAN v. Impgror, 29 Cr. L. J. 
671; 10 A. I, Or. R. 352: A. I, R. 1928 AIL 660 223 
S. 528-B. SeeCnm.P.O,1-98,5.975 577 
— ——— S. 537, See OR. P. O., 1898, s. 342 803 


S. 539-B—Local inspection— gistrate’s 
failure to record memo of inspection and. furnish 
copy to accused, effect of —Object of local inspection. 
A Judicial Officer conducting a local investigation 

should place upon record the result of his inspection 
at once so that the parties may have an opportunity 
of seeing what the facts are which the J udicial 
Officer considered to be established by the local in- 
vestigation. 

Where a Magistrate has failed to record a memo- 
randum of his local inspection and to supply the 
petitioner with a copy of the record, the result of 
such inspection cannot be used against the accused. 

The object of a local inspection is to allow the 
Magistrate properly to appreciate the evidence given 
atthe enquiry or trial and not for the p'rpose of 
the Magistrate becoming the principal witness in the 
case on a question of fact. L JOWALA SINGH v. EMPEROR, 
A. I. R. 1928 Lah. 479; 29 Cr. L. J, 719; 10 A. I. Cr R. 
435 463 

S. 540—Magistrate's power to summon wit- 
nesses at close of case—Discretion, exercise of. 
Section 510, Criminal Procedure Code, authorises 

a Magistrate to summon and examine, or re-call and 
examine, any person at any stage of the case if his 
evidence appears to him essential to the just deci- 
sion of the case L MaNaaT Rar v. Iimperor, A. J, R, 
1923 Lah 617; 29 Or. L. J. 740; 10 Lah L.J, 262; 10 A. 
I. Cr. R. 519 . 676 
— S. 561-A. See Cn. P. O , 1898, 3° 439 209 


-s. 561-A as amended by Act (XVIII of 
© 1928), efect of —Inherent powers of Ligh Court 
defined—High Court's inherent power to alfer or. 
reviewSjudgment in criminal cases. 
Thefe isno ifherent power in tho High Court to 
alter or review its own judgment in a criminal 
. case once it has been pronounced and signed, extept 
in cases whgre it was pgssed without jurisdictgon® or in 
default of appearance withont adjudication On the 
. 
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Procedure Code, dogg, fs to declare that such inherent 
powers as à 
been taken away or abridged 


wáajons of the Code qf 
not confer any new Y wers but merely declares that 


aueh inherent powers as the Court may possess 
shall not be deemed to be Jiken or affected by 
anything corftained in the Code. j 

The Ga Tuding words of s, 561-A, Criminal Pro- 
eSdure Oods, "or otherwise to secure the ends of 
justice", can only mean that such other inherent 
?wer as the Court possesses is likewise preserved, 
he High Court is not given nor did it ever possess 
aay ue n and undefined power to make any 
order which it might please to consider was in the 
interest of justice, , L RAJU v. EMPEROR, A. I. R.1928 
Lah. 462; 29 Or. L. J. 669; 10 A. I. Or R. 494 221 


Criminal trial—Complying with procedure, necessity 


of. 

Wile prompt disposal of a criminal case is a 
matter of importance, it is of equalor even greater 
importance to RAY proper attention to the procedure 
prescribed by law so as to ensure, on the one hand, & 
fair trial to the accused and, at the same time, to leave 
ao loophole for any failure of justice resulting 
from defects in procedure. L FAQIR SINGH v, EMPEROR, 
23 Or. L. J 769 . . , 801 
Cross-cases, disposal of, by single judgment 

—Intermizing of evidence, legality of. 
^ The efidence in two cross-cases was recorded 
‘separately but the Magistrate thought it convenient 
to dispose of them in one judgment. In his judg- 
ment the Magistrate while discussing the guilt or 
innocence of the accused in each case freely relied 
on the evidence which was led in the cross-case. 
Is also appeared that the Magistrate treated the 
evidence in two cases as if it was evidence on one 
record and had so mixed up the depositions of the 
witnesses that it was impossible to say how far the 
conviction of the appellants in each case was based 
upon what was legal evidence against them : 

Held, that the procedure adopted was contrary to 
law. L Sugo Karan v. EMPEROR, 29 Or. L. J. 734; A. 
L R. 1928 Lah 923; 10 A. I. Cr. R. 497 ..590 
Identification —Dark night—Recognition by 








voice. ; . 
* ldentiücation of the accused in a pitch dark 


night by the modulation of his, voice cannot be 
gafely relied upon for his conviction. L BHAGTU v. 
Hupsros, 29 Or. L. J. 758; A. L R. 1928 Lah. 929 790 


Local enquiry by Magistrate for obtaining 
information not appearing from evidence, legality of. 
Where a Magistrate made a local enquiry and 

used that, not for the purpose of understanding the 

evidence only, but for the purpose of obtaining in- 
formation which did not appear from the evidence of 
itnesseg : be 

Seed that ii a sense the Magistrate made himself a 

witness in the case and the procedure was quite 

irregular and in adopting that, he went beyond the 
powers which are granted to him by hé Code ofe 

*(Yri minal Procedure under which the enquiry was 

hald, and that the trial was, consequently, *yitinted. 

Pat EMPEROR v, FAKIRA MaAHANTI, 29 Ur. L.J. 656; A. 

I. R, 1928 Pat. 567; JO A. L. Or. R. 455 112 

*. Moral cnviftion as to 


Qonvietitm of accused, legality af. é 
e . 
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Moral conviction can never be a substitute for 
legal proof and cannot furnish a safe basis for the 
conviction of an accused person, L SULLAH v. EMPEROR, 
94P. L.R 383; 29 Cr. Is J. 697; A. L R. 1928 Lap. 
124; 10 Lah, L. J. 311; 10 A. 1, Cr. R. 508 329 


No offece committed— Plea of guilty, effect of. 

When no offence has been committed in the eye 
of law the plea of guilty does not avail gagainst the 
accused. L DARKAN D Emperor, 29 Or. L.J. 64:5 A. I. 
R. 1928 Lah 827; 10 A. L. Cr. R. 486 101 


Witnesses cited for defence Objection taken 
by complainunt as to veMitious nature of application 
—Procedure A 
Where certain persons were cited ns defence wit- 

nessesin a criminal case but on the application of 
the complainant the Magistrate declined to send 
for and examine witnesses who were included with 
a view to cause vexation to those witnesses them- 
selves ; 

Held, that though the Magistrate should not have 
acted on the representation of the complainant, the 
Magistrate was perfectly justified, when the matter 
was brought to his notice that certain witnesses 
were cited only for the purpose of causing vexation 
and delay, in ordering that they should not be com- 
pelled to appenr in Courte M SAMINATHA NAYINAN 9. 
Kuppusawar AYYAR, A. I, R. 1928 Mad. 652929 Cr. L. J, 
725 581 


Custom—Allenation—Necessity—Necessity mot es- 
tablished in part— Conversion of sale into mortgage. 
Where necessity has not been established only to 

the extent of one-seventh ofthe sale consideration, 

the Court will notconvert the sale into à mortgage. 

L Natuu v. FATTU 269 

——— Necessity—Sister's marriage. 

A son who succeeds his father must maintain his 
unmarried sister and get her married. Sister's 
marriage is, therefore, a valid necessity justifying 
alienation of ancestral property. L Mokga v. ALFA 432 


Allenation and succession —Ala malik 
and adna malik—Goler jagir in Kangra District— 
Ala malik or Raja,- status of—Adna malik's rights 
of alienàton— Widow's right of alienation—Ala 
malik's powers to challenge alienation— Rights of 
Succession, 

The Raja of Goler in the Dehra Tehsil of Kangra 
District is an ala malik in the sense of a real pro- 
prietor and nota mere talugdar. 

In the Goler jagir the Raja or the ala malik is 
entitled to succeed a sonless adna malik dying 
without heirs, near or remote Widow and collaterals, 
however succeed before him, But he has no right 
to challenge or control an alienation of a mnle 
adna malik who has no sons, heirs or collaterals, 
An alienation by a widow, however, stands on a 
different footing and the ala malik is entitled to 
challenge an alifination made by the widow eof an 
adna malik in order to protect his interest as the 
widow holdsa limited estate and the fact that she 
has no heirs in the progersense of the word coes 
not extend ‘in any way her powers over her limited 
estate. L BALDEV SINGH v. RAGILLA, A.T, R. 1925 Lah. 
464 . 861 
—  ——Ancestral property— Daughter or daughter's 

son, Will in favbur of—Senigss Gakkhar of Jhelum 

Tehsil— Muhammadan tribes of elum District— 

Powers of alienation—Ontus probandi. 

A soriless Gakkhar of Jhelug Tehsil ĉan make a 

e "E ES 
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Willdisposing of his ancestral property in favour 
of his daughter in the presence of his brother. 
‘Although the initial presumption throughout the 
Punjab is against the power of alienation in respect 
of.ancestral land and the burden of proof at the 
outset rests on the person asserting such power, 
yet,in cases of Muhammadan tribes of the Jhelum 
District the presumption -against the validity of a 
Will by a sonless proprietor to a daughter or 
daughters son is not of great weight and may be 
easily shifted. L Fazan KmgN v. ANWAR, 29 P. L. R. 
254; A. 1. R. 1928 Lah. 489 550 


'Ghalr-Kuf! wIfe—sStatement in wajib-ul-arz 
that ghair-kuf wife is excluded from inheritance, 
value of. 

A statement in a wajib-ul-arz that a ghair-kuf 
wife is eatitled to maintenance only and not to any 
share in the property of her husband ought to be 
accepted, unless it is shown that the Settlement 
Officer was misled in recording the custom or that 
the statement is in any sense ambiguous. O Wasiq 
is v. ATHAR ALI, 12 R. D. 294; A. I. R 1928 Onuk 
4 
— —— (Punjab)—WIlIl—Will and gift, distinction 

bet ween. * 

The distinction under ° Punjab Oustomary Law 
between the power of gift inter vivos and the power 
of teatation is a matter of degrea and form only, and 
where the power of gift is shown to exist an initial 
presumption arises that there is a co-extensive powrr 
of testation, L FazaL Kuan v. ANWAR, 29 P. L. R. 254; 
A. I. R. 1928 Lah.- 489 550 


Right of privacy in Unlted Provinces— 

Substantial interference— Cause of action —Extent 

and degree of privacy. 

A customary right of privacy exists in the United 
Provinces and a substantial interference with sucha 
right would afford a person whose right has been 
invaded a good cause of action. Such a customary 
right of privacy attaches to the property in respect 
of which it is claimed and is not only a personal 
right and the faetthat the houses are separated by 
& public road does not prevent the existence of a 
custom of privacy; but though the right of privacy 
is recognised, the Court will take into consideration 
the extent and degree of privacy to which the plaint- 
iff is entitled under the circumstances of the case. 
O Sarpar Husain v. AHMAD Husain, 5 O W.N. 56:3 








693 
Customary rlght—Right to use tank water for 
building, whether custumary—Inference of right 


From long user. 

A right to use the water ofa village tank for 
house building purposes is in tbe nature of a 
customary right, and may beinferred from proved, 
open and free user acquiesceu in Wy the owners. N 
Govino Baru v, WaR, A. I. R. 1928 Nag 329 823 


Declaratory sult—Causg of action—Denial of title 
e—Subsequent acts of ‘Revenue Officer based on 
such denial, whether give fresh cause of action. 

The defendants denied the plaintiffs’ title in 1907 
and succeeded in inducing the Revenue Officer to 
sanction a mode of partjtion in their favour. The 
non procepding® were then "held up by 
itigation on various otler disputed põnts and the 
Revenue Officer propeeded finally to carry out what” 
he had decided to lo. The plaintifs made «fresh 
applications to the Revenue Offter in 1907 and 

e . e 
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1910, which were iced. The plaintiffs finally 
applied on the lith April, 1924, &o the Revenue Orlicer 
to take action under ss. 116 and 117 of the Punjab 
Land Revenue Act, but this application was also 
rejected. On the Lith April, 1921, the plaintiffs sued 
for a declaration of their title: * —_ 

Held, that the cause of action of the plaintiffs 
could only be referred back to the firet denial *by 
the defendants of the plaintiffs’ title in 4907 and that 
the suit was consequently barred. L CHHANKANDA 
Ram v. Hakam KHAN 866 


Decree—Preliminary and final decree—Suit for 
damages for breach of contract—Preliminary decree, 
legality of. e 
Preliminary decree which is to be followed by a 

final decree cannot he passed in suits for damages 

or breaches of contract L BEGG SUTHERLAND & Co. v. 

BAHADUR CHAND, A. I R. 1928 Lah. t4l 177 

— ——— Suit to set aside decree for mistake, com 
petency of. 

A suit to set aside a decree on the ground of 
mistake does notlie, A decree can be set aside by 
way of suit only on the ground of fraud. L MUNICIPAL 
COMMITTEE, AMRITSAR v. HARNAM Das$9 Lah 35; A.I 
R. 1928 Lah. 178; 29 P. L R. 316; I, L. T. 40 Lah. 87 


62 

Divorce—Equitable qrounds— Procedure. ? 

Equity follows the law and aLivorce Court has 
no power whatever under the guise of equity or on 
any other ground to depart from the plain meaning 
of the Divorce Act and decree nullity of emarriage 
on equitable grounds in cases not falling within the 
provisions of the Act. BH v. H, 30 Bom L. R. 523: A 
1: R. 1928 Bom. 279 266 


Divorce Act (IV Of 1869), s. 19— Impotency 
of husband—Proceedings for declaration of nullity 
of marriage—Impotency as regards wife, sufficiency 


of. 

A decree for nullity of marriage on the ground 
of husband's impotency can be pronounced where 
although the husbandis not impotent as regards 
all women, he may be regarded as impotent jn fact 
as regards a particular woman, namely, his wife B 
H v. H, 30 Bom L. R. 523: A. 1, R. 1928 Bom. 279 266 
Divorce (Amendment) Act (XXV of 1926), 

S, 17. See INDIAN AND COLONIAL Divorce Jurispic- 

TION Act, 1926, s. 3 706 


Divorce petition, compromise of—Subsequent peti- 
tion, whether maintainable 
A petitioner cannot approbate and reprobate 
with full knowledge of the facts and if he or she 
once deliberatelv affirms the marriage then a second 
petition may be objected to. BH v. H, 30 Bom. L. R. 
523; A. I. R. 1928 Bom. 279 266 


Easement-Sale of house with windows—Vendor not 
entitled to stop light from coming to windows by 
erecting wall—Implied grant of right to light. 

If a man sells a house which has windows 
overlooking adjoining land which he retains, he 
cannot, as a general rule, afterwards stop the light 
from confing tothe windows of the house by build- 
ing on the land. 

Wher€a sale-deed provided that ‘if in futu® you; 
the véndee, requiré toerepair your buildings then 1 


; shall demolish and remove the verandah’ : 


Held, on a construction ef the deed that the 
question as to whether repairs were needgd_®r not 
depended entirely on what E vendee thought and 


"P 
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it was not necessary for the vendee to prove that 
repairs were really needed, before claiming removal 
of the verandahe G BRÊJBSUWARI Dasr v. NITYANANDA 
Das, 47 O. L. J. 583; A. 1. R. 1928 Cal. 365; 32 O. W. 
N. 996; I. L. T. 40 Cal. 148 720 


a User of water*flowing through artificial chan- 
nel during monsoons—-Acquisition of prescriptive 
Tibht—Temporary user. 

During theerainy season water from a dahar, (an 
artificial channgl) passed into the plaintiffs’ Dag and 
then through a Katanin the northern ail of the 
Dag passed onto the land of the defendants, The 
defendants had been cutting the northern ail of the 
plaintiffs! Dagfor over 30 years in order to take 
Water into thew land in this manner. It was 
contended on behalf of the plaintiffs that the defend- 
ants’ user being only a temporary user of water 
flowing through an artificial channel could not 
confer any prescriptive right on the defendants to 
cut the northern ail of the plaintiffs’ Dag and to 
take water into their Dag. It was found that the 
water which flowed through the dahar was avail- 
able every monsoon, ie., during all the months of 
the year whén riesen operations are ordinarily 
undertaken and that the water in question was used 
fora long series of years to irrigate the defendants’ 


lends: 

Held,that the user by the defendants could not 
be said to be merely temporary and the defendants 
acquired a prescriptive right to take water in the 
manner alleged by them. C BEPIN BEHARY GHATAK v. 
RaxNATH @HATAK, 47 ©. L. J. 480; 32 O, W. E rr 
Ejectment. See Mapras Estates Lanp Aor, 1908, 

s. 151 366 


Ejectment sult—Dispossession—Onus of proof. 

In asuit for recovery of possession it is not for 
the defendants to prove that the dispossession of 
the plaintiffs took place further back than 12 years 
from the beginning of the suit, but it is for the 
plaintiffs to prove dispossession within that period. 
Pat CuaNDBADIP Rar v, RAMANAND THAKUR, A. I. R, 
1928 Pat. 653 . . 623 
Election petitlon—Practice—Charge against Chair- 
_ man of prruptly assisting one candidate—Inclusion 

as principal party in petition. 

In an election to the Councillorship ofa Munici- 
pality, the fact that the Ohairman' of the Munici- 
pality is accused of corruptly assisting the returned 
candidate is not aground for including him as a 
principal party in an election petition. M PULAKAM 
RAMAKRISTNA REDDI v. Noonzy PANAKALU, A. 1. R. 1928 
Mad. 1129 342 
Equity. See EVIDENCE Act, 1872, s. 114 373 


Estates Partition Act (Vof 1897 B. C. ss. 46, 
81—T'enants parties to proceedings—Decision not 
based upon actual facts —Proceedings, whether nullity 
— Proceedings under s. 46—Warties, whether preclud- 
ed from chatlenging amount of rent. 

If proceedings under s. 81 of the stages Partition 
Act have been taken and the tenants haye been 
served and were parties thereto, then 
partition proceedings cannot be treated as a nullity 
even though the decision there come to as*to the 
amount of rent payable was nof bédsed upor the 
actual facts of the ease. 

But in acase underes. 46 of the Estates Partition 
Act though the Deputy Collector takesethe rent 

e - 
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Estates Partitlon.Act—contd. 


which he considers to be the accurate rent or as 
near the accurate rent that can be ascertained and 
bases his partition upon that, there is no provision 
inthe Act which precludes either the tenant or the’ 
landiord thereafter from contending thatthe real 
rent payable by the tenants is a different figure. Pat 
RAMPAL SINGH v. LALJI SINGH, 9 P. L. T. 480; A. 1. R. 





1928 Pat. 409 . 363 
--S. 81. See Estates PARTITION Act, DY, 
s. 46 363 
Estoppel, 
See EVIDENCE Act, 1872, s.g 14 373 
See PRE-EMPTION 1 
See RAILWAYS Aor, 1890, s. 77 * 718 
See TRANSFER OF FROPERTY ACT, 1882, e. 41 548 


against impeaching adoption. See Hino 
66 
Party privy to legal proceedings, whether can 

plead that he was no party—JIividence Act (I of 1572), 

s. 115. 

When a party claiming to be a proper party toa 
legal proceeding, takes steps for the purpose of 
securing some relief from the Oourt in that capacity, 
he really becomes estopped from afterwards setting 
up that he was not a party. M SUTHARSANA CHARIAR V. 
SAMARAPURI OHETTIAR, A. I. R, 1928 Mad. 690; (1928) 
M. W. N. 634 : 6 837 
— ———-., plea of—Question of law. See PUNJAB Courts 
Aor,1918,8 41 190 


Evidence—Arbitrary refusal to take evidence, whe- 
ther amounts to material irregularity—Levision. 

A Court which refuses to take evidence merely on 
the ground that certain facts are probable, commits 
a material irregularity in the exercise ofits juris- 
diction so as to warrant interference by the High 
Court under s. 115, Civil Procedure Code, M SHARIBA 
BEERY v. ABDUL SALAM, (1928) M. W. N. 49; A. LR. 
1928 Mad. 815; 28 L. W. 513; 51 M, 860; 55 M. L. J. 
565 490 


Law 





Comparison of handwriting, value of. 
Evidence of comparison of handwriting is often 
extremely dangerous. C SuRESH CHANDRA BANERJEE 
v. EMPEROR, 47 C. L. J. 471; A. i. R. 1928 Oal. 3Uv; 29 
Cr. L. J. 703; 10 A. I. Cr. R. 371 449 
Conflicting oral evidence— Duty of Court. 
Where the oral evidence is conflicting the proper 
test which should guide the Court is which set of 
the conflicting evidence is consistent (1) with docu- 
mentary evidence and (2) with facts established 
beyond reasonable doubt and with probabilities. O 
JANG BAHADUR SINGH v. ARJUN SINGH, 1 Luck Cas. 760; 
A. I. R. 1928 Oudh 125; 3 Luck. 2.6 ) 
Telegrams, value of. See Om, P. C., 1598, 
8. 194 


Zaildars and Sufaidposhes, value of evidence 


of. 

Zaildars and Sufedposhes, though not Police Officers, 
are interested to give evidence on the Police Side, 
L RAHMAN v, EMPEROR, 29 Cr. L. J, 738; 29 P. L.R. 
539; JU A. I. Cr. It. 529 674 


Evidence Act (1 of 1872), s, 11—Wakt- States 
ment by founder at dedicatiog, admissibility of. 
Evidence of a statemenj made by the founder at 

the time of dedication is admissible under s. 11 of the 

Evidence Act, Pat ALI ZANJN v. M. AKSAR ALI Kuan, 

7 Pat. 468; A. I. È. 1928 Pat 532 42 


. — —— 88. 11, 13, 32 (2) (8), 35, 157—Recitals of 


* boundaries in sale certificates and other tiocwmenta 
relating tq adjoining land, admissibility of, 


d . 
we 
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Recitals of boundaries ina sale certificate relating 
to-adjoining lands cannot be admitted in evidence to 
prove the facts recited _ therein as to the lands 
lying on the boundaries either under s. 32 (2) or 
s. 35 of the Evidence Act. 

A sale-certiticate is not a ‘public or other official 
book or register or record." 

Recitals of boundaries in documents evidencing 

*ifansactions relating to adjacent lands cannot be 
admitted in evidence for the purpose of proving the 
truth of the facts recited therein either under ss. 11, 
13, 32(3) or s. 157 af the Evidence Act. 

Section 11 ofthe Evidence Act is controlled by 
s. 32 of the Act when the evidence consists of state- 
ments of persons who are dead. 

Section 157 of the Evidence Act cannot be invoked 
to let in statements made by third persons as evi- 
denee forthe purpose ofcorroboration of a witness 
examined in a case. © AMBIOA CHaRAN  KUNDU v. 
Kumup Monan CHAUDHURY, A I. R. 1528 Cal. 893 521 
————- $. 18. See BvipENOE Act, 1872,s.11 521 


———— sS. 32 (2)—Jama wasil baki, sheha and 
karcha papers, admissibility of —Corroboration, whe- 
ther necessary—Omission to consider their weight 
through misapprehension of law—Interference in 
second appeal, ° 
Entries in the jema wasil baki jamabandi, 

sheha and karcha papers, when they fall within the 

purview of s.32 (2) of the Evidence Act can be 
admitted in evidence without corroboration. Merely 
because papers such as those in question are not 
corroborated or merely because they were prepared 
in the landlord's office in the absence of the tenants 
is not a sufficient ground for refusing to attach any 
value to the entries in those books as evidence. 
The weight to be attached to the entries in these 
aecount books is a matter to be determined by the 
tribunal whose duty it is to take them into con- 
sideration. But the High Court can interfere in 
second appeal if the lower Appellate Court has not 
considered the weight to be attached to such 
entries under a misapprehension of the law, © Mox 

Monan PANDEY v. Hart Nata CHAUDHURY,47 O. L.J. 

457; A I. R 1928 Cal. 408 

————— S. 32 (2) (3). See EvipENCE Aor, 1872, s. 11 

521 

—— 88. 32, GIS. (5) (6), 50—Question of pedigree 
—English Law of evidence, whether applicable, 
The English Law with regard to evidence on 

matters of pedigree differs in some respects from 

the Indian Law which is contained in s. 32, cls. (5) and 

(6) and in5,500f the Evidence Act. In India only 

Such evidence will be admissible which consists of 

(1) statements by a deceased person regarding re- 

lationship who had special means of knowledge 

when the statements were made before the question 

in dispute was raised; and (2) like statements in a 

Wiél or deed relating to the affairs of the family 

when made before the question in dispute was raised, 

Pat BIBI Fatma v. ABDUL KARIM, A, I R. 1928 Pat. 

539 2 428 


8. 32 (6)—' Family pedigree’, meaning of—. 
Appreciation of evidence 
The words ‘family pedigree! in cl. (6) of 5.32 of 
the Evidenge Act merely mean a ‘pedigree of the 
family’. They shold? not be cdAstrued according 
to the standar adopted by ‘Courts of England in 
regard te pedigrees of English families - s 
' The observations of their Lordships, of the Privy 
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Council in Kalka Parshad v. Mathura Parshad, 1 
Ind. Cas. 175; 15 I. A. 166, do not lay down an exhaus- 
tive definition of ‘family *pegigree' as used in s. 32, 
el. (6) of the Evidence Act. They simply indicate the 
highest and best type of a family pedigree. 

A document which recoyds the names of passons 
from the remotest ancestor to the generations living 
contemporaneously with the persons in whose,time 1t 
is prepared, being a record of family traditions as te 
pedigree and of the existence persons con- 
temporaneously alive is admissible in evidence as% 
family pedigree. O JANG BAHADUR SINGH v. ARJUN 
SINGE, l Luck, Cas. 700; A.I. R. 1928 Oudh 125; 3 
Luck. 256 : 466 
—— sS. 85. See EYIDENOE Acu 1872, 8.11 521 


S. 41—Judgment dismissing insolvency peti- 
tion as debtor was not provedto be partner, whether 
judgment in rem. 

Though an order adjudicating a person as an 
insolvent and vesting his property in the Official 
Receiver operates as a judgment in rem, the ground 
on which the order is based has no such effect, 

The only kind ofnegative judgment which is con- 
templated by s. 4l of the Evidence Act is that» 
which expressly takes away from a person a legal 
character which has up to that time subsisted, 

A negative order refusing to adjudicate ai 
alleged member of a firm as an insolvent on the 


.ground that such person was not a partner in the 


firm cannot operate in rem, inasmuch as it does 
not purport to take away from any person a legal 
character which up to that time subfisted. Such 
an order is neither relevant nor conclusive in sub- 
sequent proceedings to prove that the person was 
not a partner in the firm. S RADHAKISHEN V. GANGABAI 
A. I. R. 1928 Sind 121 730 
— S, 44—Judgment obtained by fraud—Suit to 
set aside decree time-barred—Hight to set up in- 
validity of decree as defence, 

A party to a suit is entitled to plead by way of 
defence that a decree obtained against him which is 
proved by the adverse party, was obtained by 
fraud even though a suit to set aside the decree is 
time-barred. G BHOLA Natu Bose v. NAGENDRA BALA 





OHAUDHRANI, A. I. R. 1928 Cal. 810 571 
————— S. 50. See EVIDENCE Aor, 1872, & 32, crs, (5) 
(6) i 428 


ss. 68, 69 —Attesting witness gained over by 
opposite side, whether ground for applying s. 69. 
Before a party isentitled to rely upon s.69 of the 
Evidence Act, he must ask the Court to exhaust all 
processes ofthe Court and it must be proved that 
no attesting witness subject to the process ofthe 
Court and capable of giving evidence can be found. 
Pat SuagzAsI BEGUM v. MUHAMMAD Qasim, 7 Pat. 312; 
A. I. R. 1928 Pat. 356 756 


s, 78—Attestation of deed by relative, whe- 

ther imports concurrence. . 

Mere attestation of d deed by a relative does not 
necessarily import concurrence. 

Where, therefore,a giftis made by a widow and 
some og the collaterals are identifying and marginal 
witnesses to the deed of gift, the collaterals can in 
no sense be held to have validated the gift by their 
action in attesting it pr identifying the donor at the 
time of ‘the execution. O Har Mitra v. RAGHUBAR 
Prasan, 5 O. W. N. 533; A.L R 1928 Oudh 344 618 
———— s. 90—Ancient dotument—Presuniption of 

genuiif&ness—Disctetion opeCourt, * e. 
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It is not compulsory upon any (puri before whom 
a, document purporing o» proved to be 30 years 
old, is .produced, to presume that the said document 
is genuine. Section YO of the ljvidence Act merely 
givesa discretion to the Court that, if under the 
circumstmces established fh a case it considers proper 
to raise such presumption, it can do so. O HUsAINI v. 
Basrr ALI, 5 Ò W., N. 421 415 
————— 8. 92. Bee Contract Act, 1872,8. 25 612 


Ss. 92, préviso 4—Agreement to accept less 
thar? due under mortgage-deed, admissibility of. 

A subsequent oral agreement to take less than is 
due under a mortgage-bond is an agreement 
modifying the termg of a written contract and is 
inadmissiule under s. 92, proviso 4, Evidence Act. L 
GHANAYA Lan v. RALLIA HAM, A. I, R. 1928 Lah. 8:3; 
9 Lah 597 424 

8. 92, proviso 4, scope of—Original contract 
reduced to writing and registered —Subsequent oral 
agreement, admissibility of— Subsequent oral agree- 
ment affecting only mode of payment of mortgage- 
money, effect of. 

e Under proviso 4 tas. 92 of the Evidence Act oral 
evidence regarding the existence of a subsequent 
oral agreement is excluded not only in cases in 
which the original contract, grant or disposition of 
property is by law required to be in writing but 
also in cases where such contract, grant or dis. 
position of property has been registered. t 

There isample authority for the proposition tha 
when a subsequent oral agreement relates merely to 
the mode of payment of mortgage-money, evidence 
with regard toit isadmissible. But when the sub- 
sequent oral agreement has the effect of converting 
a simple mortgage without possession into a 
usufructuary mortgage it cannot be said that the 
change effected has been only with regard to mode 
of payment of mortgage-money. L CHANDAR Has v. 
AKBAR 261 


s, 114—Contract by minor—Representation by 
minor that he is of full age—Validity of contract 
—EHstoppel— Equity. 
lfapersonsues an infant upon a contract, such 

contraet havipg been entered into on thefaith of a 
reprexentation by the infaut that he was of fui age, 
the infant will not be estopped from pleading his 
minority in answer to a claim to fix him with personal 
liability to a money decree notwithstanding his 
fraudulent representation. But though s. 114 of the 
Evidence Act may not apply, the Court may, in other 
cases noting on well-recognized principles of equity, 

„relieve against au infant's fraud. A RADHA KISHEN v. 

Buorzy LAL, 26 A LJ 83 ; A. I. R.1928 All. 626 373 
S.115. See ESTOPPEL ° 837 

- S, 116 —Estoppel of tenant — Plea that plaint- 

iff isnot landloru's legal representative, competency 











of. 

Section 116 of the Evidence‘Act which lays down 
the rule of estoppel againsta tenant only provides 
that he cannot be permitted to deny that” the land- 
lord atthe beginning of the tenancy had a title eto the 
property. lt does not prevent him from showing in 
a stit byea person claiming to be the landlord'&egal 
representative, that the property has«levolved not son 
the plaintiff but on another person. A MADAN lau». 


Gur Dassi, A, 1. R. D25 All. 650; 12 R. D. 717 376 
6, 


- rA 118-— Child of, tender wears, evidegice of— 
Procedüre e 
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F Before examining a child of tender years as a 
witness a Court should satisfy itself that the child 
is sufficiently intellectually developed to comprehend 
what he has seen and to give an «intelligent account 
of it to the Court. Ifthe Court is of opinion that 
by reason of tender years and defective or imma- 
ture understanding the child could not have pergeived 
the particular incident to prove which he is proe 
duced as a witness, the Court should not only re- 
frain from administering the oath to him but should 
also declineto examine him a witness On the 
other hand, if the child, though of tender years is 
sufficiently intelligent to understand the questioms 
put to him and to give rational answers to those, 
questions then his capacity to give evidence is on 
the same footing as that of any other adult. But 
in such cases it would be desirable if the Court, 
before examining the child as a witness tests his 
iutellectual capacity by putting a few simple and ordi- 
nary questions to him and to record a brief proceed- 
ing 8o that the Appellate Court may feel satisfied as 
to the capacity of the child to give evidence. L Tutsi 
v. EMPEROR, 29 Cr, L. J. 767; A. I. R. 1928 Lah. 903; 10 
A. I. Or. R. 527 799 


S, 133—Informer and accomplice, distinc- 

tion between. . x . 

To judge whether a witness is an informer or an 
accomplice, it has to be seen whether the witness 
entered into the conspiracy for the sole purpose of 
detecting or betraying it or whether he isa person 
who concurred fully in the criminal designs of his 
co-conspirators for a time and joined in the execution. 
of those till either out of fear or for some other 
reason he turned on his former associates and gave 
iuformation to the Police. If at the time when he: 
joined the conspiracy he had no intention of bring- 
ing his associates to book, but his sole object was to 
partake in the commission of the crime, he cannot be 
called an informer but is an accomplice, and his 
position is not modified simply because later on he 
turns round and carries information to the Police. L 
Manear Rar v. EMPEROR, A I. R 1928 Lah. 647; 29 
Or. L. J. 740; 10 Lah. L J. 262; 10 A.I. Cr. R 519 


676: 
s. 157. See EVIDENCE Act, 1872, 8 11 521 


—— $.157—Ezclusion of hearsay evidence, ex- 
ception to—Duty of prosecution to bring case with- 
in exception. 

Section 157, Evidence Act, provides an exception to 
the general rnle excluding hearsay evidence and in 
order to bring a statement within the exception the 
duty is cast on the prosecution to estabiish by clear 
and. unequivocal evidence the proximity of time 
between the taking place of the fuct and the making 
of the statement. L MANGAT Rar v EwPEROR,AÀ IR. 
1928 Lah 617; 29 CreL. J. 740; 10 Lah. L. J. 262: 10 
A.I Or. R. 519 676 


Execution —Appointment of Receiver pending realisa- 
-tion of decretgl amount —TI'rdusferee from judgment- 
debtor, whether entitled to question propriety of order 
* —Right of appeal — Civil Procetlure Code (Act V of 

1908) O. XLIII,r.1(s) © . ‘ 

Where in execution proceedings the, Court ap- 
points a person as Receiver ef éhe property at the 
instance of the decreezbolder, it is nêt open to a 
fhird party with whom the judgment-debtor bas 
entered, into an agreement respectipg .the property to 
question the ofder or ta file an appeal under O, XLT, 

e 








we 
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r. 1 (s), Civil Procedure Code. Sucha person has no 
locus standi. O Jar INDAR BAHADUR SINGH v. BarpEo 
SINGH, 5 O. W. N. 463; A, I. R. 1928 Oudh. 295 410 


Execution of decree—Decree-holder's right to pro- 
ceed against person and property of judgment- 
debtor—Decree payable by instalments—-Decree- 
holder entitled to proceed against mortyaged and 

* other property on default in instalment—Decree- 
holder's right to proceed against person of judgment- 
debtor on default. 

The law confers upgn the decree-holder the right 
to decide whether he should execute the decree 
by the arrest of the judgment-debtor or by the 
attachment and sale of his property or by both and 
while the Court has discretion to refuse execution 
against the person and property simultaneously, it 
has no authority to refuse execution against the 
person of the judgment-debtor on the ground that the 
decree-holder must, in the first instance, proceed 
against the property of the judgment-debtor. ° 

According to the terms of a compromise decree 
the decretal amount was to be paid in certain 
instalments and in default of payment of any of the 
instalments the decree-holder was authorised to re- 
alise the money from the mortgaged property as 
well other property of the judgment-debtor. 
Default was made in tlie payment of instalments: 

Held, that the decree-holder was entitled to proceed 
against the person of the judgment-debtor. L HiRA 
Lan. Lan CHAND 185 

Executing Court's power to question legality 
of decree 

An Executing Court can only refuse to execute 
a decree which is a nullity as passed without juris- 
diction either territorially or pecuniarily or with 
reference tothe persons before it, Ithas no juris- 
diction to question the legality or correctness of the 
decree which is sought for execution. GC DWIJENDRA 
MOHAN SHAHA v. LALIT MOHAN SHAHA” 510 

Objection to attachment dismissed—Appeal— 

Sale during pendency of appeal—Competency of 

appeal, 

An appeal from an order rejecting objections 
to the attachment of property in execution of a 
decree becomes incompetent if the property is sold 
in execution during the pendency of the appeal L 
Kaan Janan v. Dasa Mar, 10 Lah. L. J. 328 246 


Executor—Retraction of renunciation, permissibil- 
ity of. See Succession Act, 1925, s. 230 506 


Expert evidence—Opinion formed by expert before 
examination in Court, use of—Opinion of expert 
in civil case, use of, in subsequent criminal trial. 
The opinion of an expert wluch is admissible 

against anaccused is one given by him at the trial. 

The opinion formed by him before the trial in another 

case is not substantive evidence. It is doubtful if 

such opinion recorded for the purposes of a previous 
suit, is at all admissible. L GANDA Mar v. Teutperor, 


29 Or. L. J. 773; A. I. I 1925 Lah. 921 810 
First information. i 
See Cr, P. O., 1849895. 154 461,594 


First Information Report, value of, as evidence. 
First Information Report is not à substantive piece 
of evidence and ifis® contrary tÉ' law to use it aa 


substantive évidence. eL, Sugo KARAN Vv, E3PEROR, 29 
Or. L. J. 734; A. I. R. 1928 Lah. 923; 10 A-I. Or. R. 397 

$ x è * 590 
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Forum of appeal—Tests. See Covrt Fess Act 


1870, s. 7 (iv) (f) 631 
Fraud, whether necessary element. See O. P.O., 
1908, O. VI, x. 17 ° . 763 


e . 
Grant—Construction—Perpetual lease—Absence of 
words of imheritanse— Duration of lease. i 
The operation of a lease ig ever' cannot bel 
to the lifetime of the grantee merely becau 
are no words of inheritance in the grant. ' 
lf a grant is made to a man for an indefinite 
period, it enures generally speaking®for his lifetime 
and passes no interest to his heirg, unless there ave 
some words showing an intention to gramat an 
hereditary interest. But this rule does not apply 
if the term for which the grant is made is fixed or 
Barr v. 
487 


Grove-holder—Right to transfer site of grove—Sadhu 
permitted to live in grove, rights of—Transfer of 
right to occupation—V alidity of transfer—License. 
A grove-holder has no right to transfer the land of 

the grove after the trees have fallen or have been 

cut away 

A Sadhu who has been permitted by a zemindar 
to put upa kuti inside a groves by way of license 
is no better than a ryot of the zemindar and has no 
right to transfer either the right of occupation or the 
house site to another. A Baru& Prasan v. Buaewfs 

Das, A. I. R. 1928 All. 659 465 


Guardian ad litem, appointment of Court officer 

as—Procedure. See CO. P.O., 1908, O. XXXII, x.4 

. 346 
Guardians and Wards Act (VIII of 1890), s. 7— 

Minor—Appointment of guardian—Suit for appoint- 

ment, whether lies, f 

The question ofthe appointment of a guardian 
for a minor's person and property isa matter within 
the provisions of the Guardians and Wards Act and 
no suit can be brought for the purpose. N ANJANI v. 
Viruu, A. I R.1928 Nag, 27 46 

— —— s. 41— Death of ward—Guardiaws powers, 

termination of—'Any cause’, meaning of— Court's 

power to recover property from guardian summarily. 

A Court can summarily recover the property of 
a ward from his guardian under s. 41 (3) of the 
Guardians and Wards Act on the death of the ward. 

The words ‘any cause’ in s. 41 of the Guardians 
and Wards Act are not restricted to the causes 
mentioned in sub-ss (1) and (2) of the said section 
and the death of the ward which ex concesso puts 
an end to the powers of the guardian of the pro- 
perty is a cause within the meaning of that ex- 
pression. LSsiv CHARAN Lar v. BHAWANI SHANKAR, 
‘A. I. R. 1928 Lah. 495 776 
S..47—Appeals, procedure applicable to— 

Limitation for appeals under the Act—Limitation 

Act (IX of 1908), Sch. I, Art. 156. 

Appeals under s. 47, Guardians and Wards Aet, 
are governed by the provisions ofthe Code of Civil 
Procedure. J st. 

Article 156 of Sch. I of the Limitation Act applies 
to appeals under special Acts the procedure in 


ited 
there 


MUNNALAL 





respe@t of which is governed by the Code of Civil’ e 


Procedure. Therefore limitation for an appeal under 
s. 414 Guardians and Wards Act, is 90 daysefrom*the 
date of the order, under appeal, L PANA BIBI v. 
Maura, A. I. R. 1928 Lah. 488 374 


High Court—Inherent potver£ See CrP 0., 1898, 
AS ABENDED BY AWI, 192345. 961-A e 221 


546 


Hindu Law—Adoption—Authority to adopt—Con- 
struction—'Khandani rishtedar', meaning of —Estop- 
pel against impeaching adoption—Natural mother's 
power to give in adoption. —Adogtion of only son. 
Where a Hindu ftstater *gave power to his widow 

to adopt but stipulated that she should not adopt 

any son of the relations of her family (‘khandani 
rishda’) and the widow adopted her brother's 
daughter's son: 

Held, that the adopted boy did not fall within the 
term ‘khandani vishtedar’ and the adoption was 
not invalid as bing in contravention of the provisions 
of the Will. e. 

Inthe case of a Hindu his ‘khandan’ consists of 
hig lineal descendants and his collaterals in the 
male line. Sisters and daughters, after their marri- 
age are transplanjed from the family and acquire 
the lineage of their husbands. ] 

A widow who adopts a boy making a representa- 
tion that she was competent to adopt that boy as a 
person belonging to a class whose adoption was 
authorised by the terms of her husband's Will, is 
estopped from pleading subsequently that the boy was 
not within that class and that his adoption was 
consequently invalid. | 

In the absence of an express prohibition of the 
Rusband, the naturaf mother is competent under the 
Hindu Law to give away her sonin adoption in the 
dattaka form. 

Te injunction of the shastras against the adoption 
of an only son is only commendatory and not manda- 
tory. A DHARAM PRAKASH v. KALAWATI Devi, A. I. R. 
1928 All. 459 665 


- 2 — Step-mother's power to adopt. 

Under the Hindu Law a step-mother who succeeds 
her step-son as a gotraja sapinda cannot make a 
valid adoption. B BasancowpA v. RUDRAPPA, 30 Bom. 

L. R. 591; 52 B 393; A. I. R 1928 Bom. 291 633 
Allenation by widow for expenses of feast 

after return from pilgrimage—Alienation, whether 

binding. 

A. Hindu widow is competent to alienate her 
husband's estate for expenses in connection with the 
feast given to Brahmans, etc. after return from 
pilgrimage to Gaya but where the expenses so 
incurred are excessive, they should be reduced 
having regard to all the facts and circumstances of 
the case and! financial position and status of the 
widow and the family to which she belongs. O 
SAMRATH SINGH v, RAM Hir Giang, 5 O. W. N. 510; A. I. 
R.1928 Oudh 353 531 


Debts—Son's liability for debts contracted 
by father in trade started by him—Partition after 
filing of suit against father and son, effect of. 
Under the Hindu Law the son is liable for the 
debts of the father, other than those coptracted for 
an illegal or immoral purpose, and whether the father 
is alive or dead, and the fact that the debts were in- 
curred in trade started by the father does not affects 
this liability. 

The son cannot avoid this fiability by effecting a 
partition during the progress ofa suit against the 
father and the son. B ANNABHAT SHANKARBE AT ALVANDI, 











«e ° v. SHIWAPPA DUNDAPPA Masvr, 30 Bom. L. R. 539; 4. I. R. 


52 B. 3:6 269 


-Sows liability for, father’s bis— 
Effect of bona fide partition 8n son's liability For 
debts contracted by father before partition. 

Held, yy the Full Bench (Coutts-Trotier, C. J., and 

Srinivastg siyyangar, J.e disgemting.)—AÀ. esimple 

6 . 


1928 Bom. 232, 
* e 


—— 
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creditor of a father in a joint Hindu family. is 
entitled to recover the debt from the shares ‘of the 
sons even after a bona fide partition has taken 
place between the father afid the sons. ` 

Per Waller, J.—lf'& father, before partition, bas 
incurred such debts as his sons are under an ob- 
ligation to pay, two courses are open at partition. 
Either sufficient property must be allotted to the 
father in addition to his proper share to cover the 
sons’ proportion of these ‘debts or the debts must 
with the property be divided equally between the 
co-parceners. If the first course be adopted, the 
sons, on being sued by a Creditor after partition 
—the debts being still unpaid—might plead with 
success that they had discharged their obligation in 
full. If the debts have been provided for at the 
artition by making all the co-parceners equally 

iable the creditors have a right of suit against 
all of them after the partition. If, on the other 
hand, neither of these courses has been adopted, if 
the property has been equally divided between the 
co-parceners and no provision whatever has been 
made for the sons’ obligation to discharge the 
father's debts, there is no principle on which they 
should be allowed to escape from a liability, for the 
discharge of which they should have, but have not 
provided. They cannot plead* the benefit of their 
own default. ° * 
- Per Ananthakrishna Ayyar, J.—Though by reason of 
his position at the time of incurring the debt thefather 
had the right to make the debt binding on the sons’ 
shares also ofthe family property, he loses the right 
to represent the sons after partition. The creditor 
who wants, after partition, to make the family pro- 
perty allotted to the sons also liable for his debt 
should make the sons also parties tohis suit. By 
obtaining a decree against the father only, the 
creditor could not execute the decree against the 
properties allotted to the sons. Nor could the father, 
after partition, mortgage or sell the property allotted 
to the sons even though it be in connection with a 
pre-partition debt incurred by him. 

Per Srinivasa Ayyangar, J.—Apart from the father's 
right of sale there is not during the father's life- 
time such a thing as the pious obligation of the 
son to pay the father's debts, and such obligation 
isnot capable of being regarded as one in favour 
ofa creditor and enforced as such. 

Sahu Ram Chandra's case has not been overruled 
in its entirety by the case of Brij Narain and it 
must be regarded as having been merely modified: to 


* 


the extent of engrafting the exceptions recognised 
by their Lordships ofthe Judicial Committee on the ' 


ground of stare decisis. 

The true view, therefore, would seem to be that 
the pious obligation of the son, no doubt, arises only 
after the father's death hut because of that obliga- 
tion a power ofsale has been created in the father 
and because ‘of this power of sale itis possible “to 
proceed even during the father's lifetime against the 
son's share. 

There is no direct obligatian on the part of the 
son towards the creditor, and if the pious obligation 
stibsists, it must subsist for atl purposes and the 
admitted fact that on partétion the power of the 
father “to alienate ceases can only be regarded as 
conclusive also ofte other wosjtion, namely, that 
the power of the creditoy also ceases. © 

Per Coutts-Trotter, C. J.—Th® doctrine of the pious 
obligation should not be extendedgbeyond the point 

. e 4 


. J . 
c. z e 
. 
ewe 
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to which the cases have carried it. The doctrine is 
an illogical relic of antiquity unsuited to any but a 
primitive and patriarchal society. M SUBRAMANIA 
AYYAR v. SABAPATHI- ÁYYAR, (1928) M. W. N 316; 27 L. 
AE A.I R.1938 Mad. 657; 51M. 61; 51 M. nl 

4 


—— — Debts—Son’s liability for father’s debt— 

Imtmorality of debt—Burden of proof. 

The proposition of Hindu Law is well established 
that in cases where a Hindu son wants to avoid his 
liability for his father's debt on the score of im- 
morality of the de®, the burden of proof lies on 
him to establish that the particular debt which he 
wishes to challenge was incurred for immoral or 
illegal purposes and this burden is not discharged 
merely by showing that the father was leading an" 
extravagant or immoral life. L SHANTI SARUP v. 
JANGIRI MAL-BANSI Man 273 

Inheritance and successlon —Prother's 
sons, whether exclude brother's son's sons. 


Under the Hindu Law brother's sons exclude 
brother's son's sons from inheritance. ASHER SINGH 
v. BASDRO SINGH, A. I. R. 1928 All 612 712 


Jalns—Nature of widow's estate—Presump- 
tion—Applicability of ordinary Hindu Law—Proof 
of custom. 
Ursess a special custom is alleged and proved the 

ordinary Hindu Law governs succession among the 
Jainsand in the absence of clear allegation of proof of 
sucha custom it cannot be held that a Jain widow is 
the absolute owner of the property which devolves 
upon her by inheritance from her husband and that 
an adoption by her does not divest her of her 
estate as a Jain widow. A Bunagan v, Ratan Lat, 
A. I. R. 1928 All. 656 546 


————- Joint family—Debts—Debt by father for 
personal benefit—Liability of som's share of co- 
parcenary property. 

The rule of the Hindu Law is firmly established 
that, where a father has contracted a debt for his 
own personal benefit, the creditor may obtain a 
personal decree against the father alone and may 
enforce the decree by attachment and sale of the 
entire co-parcenary property including the interest 
of the son therein. The son cannot recover the pro- 
perty unless he proves that the debt was tainted with 
immorality or illegality. L MADAN MOHAN SINGH v. 
DAULAT RAM 730 

— Father living with illegitimate sons 

—Family, whether ‘joint’—Illegitimate sons living 

together after father's death, whether co-parceners— 

Will by-such illegitimate sons, validity of. 

. A Hindu and his illegitimate sons living with him 

do not form a joint Hindu family in the only legal 

sense in which the'term is used with all its legal 
implications and consequences. 

e But illegitimate sons living jointly after their 

father's death form a joint Hindu family in regard 

to the properties which they inherit from their 
father, and cannot: dispose of such properties by Will 
so as to defeat the'rights of theif sons. B SHAMU 

SARIPATI POWER v.,BABU ABA KALWAT, 30 Bom. Lee R. 

433; A. 1. R. 1928 Bom 153; 52 B. 300 116 


—— M ————— Possession adverse against father, 
whether adverse owainst minow. son—Hather's right 
to sue om behalf of minor son. e 
There is no authority for the propogition that” no 

limitation can grun against a minor member of a 

. e 
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joint Hindu family as regards adverse possession 
even though his father who was joint with him was 
major at the.time the adverse possession began. 

A father ofa jeint Hindu family can sue both on 
behalf of himself and tig, mimor sons without im- 
pleading the minor sons. L SHARAM SINGH v, SADHU 
SINGH, A. I. R. 1928 Lah. 484 293 


——— Joint family—ePresumption of gstftness— 
Evidence of separation—Definition of shares in 
village papers—Members recorded against separate 
plots—Inference. " 

A definition of shares in the revenue and village 
papers by itself affords very slifht indication of the 
&ctual separation ina joint family, and is Insuffici- 
ent to prove, contrary to the presumption of law, 
that the family to which the entries referred had 
separated. e 

The mere faet that one member of the family is 
recorded as tenant of one plot and another member 
as tenant of another plot does not by any means 
suggest that the family was separate. A SURAJ PRA- 
SAD v. BAOHERAJ, 26 A. L. J. 437 25 


———— Son's right on birth —Will--Will by 
joint father, effect of, on son's rights—Consent to ® 
invalid Will, effect of. 

A Hindu son, if he is a®co-parcener with ‘his 
father, sequins by birth " right in the ipe family 
property, and his rights in the joint family property 
Sando on affected by a Will by the father. icu 

A Willis not a voidable alienation which can be 
ratified or consented to and if it is invalid from 
the start it would remain invalid though a person 
entitled to take property disposed ef by the Will 
may waive his right to take that property at any time. 
L Tara SINGH v. Ram Saran, A. I. R. 1928 Lah.499 

18 


——— Joint family property — Separation, 
essentials of—Conduct of members of family 
proving separation in status and in interest—Separa- 
tion, whether proved—Agreement restraining parti- 
tion, legality of, z 


What may amount to a separation or what con- 
duct on the part of some of the members may lead 
to disruption of a joint undivided family and con- 
vert a joint tenancy into a tenancy-in-common must 
depend on the facts of each case, ang a definite and 
unambiguous indication by the one member of inten- 
tion to separate himself and to enjoy the share in 
severalty may amount to separation, but to have 
that effect the intention must be unequivocal and 
clearly expressed, and the intention to separate may 
be evinced in different ways either by explicit 
declaration or by conduct, and itis forthe Court to 
determine whether the conduct of the parties showed 
that therg was such unequivocal and explicit intention 
to separate, 

An agreement absolutely taking away from the 
members of the family their inherent right to have 
a partition efiecteq as owners of the joint family 
property, thereby depriving them of one of the in- 
cidents of ownership, is void, and is legally un- 
enforceable. O BRIJLESHARI PRASAD v. KASHI Prasap, 
5 Oe W. N. 589; A. I. R. 1928 Oudh 365 886e 


Oswal Jains—Father's power tọ altenate 
fncestra] property, whether absolute. 

Oswals are Jafos by religion and form a tribe 
which can have a custom abrogating the lay. In the 
absence of any custom, swis would bt, presumed 
to heegoverned by the Mitakshara Law e ^ 

>- e. 
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Held, on the evidenge in the case that there was 
a tribal custom among Oswgls by "which the father 
ina joint family had aneabsolute right to dispose 
of the ancestral property O Mirar OHAND v. Mount 
Bist, 5 O. W. N. 515; A. I. R. 1928 Oudh 348 180 


— Partition —Re-unton —WAat to 
re-union. 

Where a nephew who had separated from his 
uncle came back *o live with the latter and they, 
themafter, lived together in the same house and 
cultivated and worked together: € 

Held, that these facts, by themselves, were not 
Buflleient to constitute re-union in theeye of the 
law, A Bacuur Kunwar v. RAM LAKHAN Mar, A. I. R. 
1928 All. 640 s 390 
— — — Widow, See HINDU LAW— ALIENATION 531 
——— : Alienation—Transfer for spiritual 
benefit of widow and not of husband, whether binds 

husband's estate after death of widow. 
A transfer made by a Hindu widow for the 

Spiritual benefit of the widow herself and not for 
ethe benefit of her husband, does not bind the hus- 

band's estate after the death ofthe widow. O Har 

Mera v. RAGHUBAR PRAGAD, 5 O. W. N. 533; A. L R. 

1928 Oudh 342 618 


——-— Presumption of nature of estate taken. 
Ih te absence of any explanation or evidence to 
the contrary, the presumption with regard to the 
nature of the estate taken by a widow who succeeds 
to her husband's estate, is that she takes a limited 
estate. A Ram gARAN Das v. OHHOTE Lar, A. I. R. 1928 
AIL. 668 365 


- Wife living apart from her husband disen- 
titled to maintenance, 


Ina suit brought by a Hindu wife for arrears of 
maintenance: i 

Held, on the evidence, that the plaintiff was not 
justified in living separately from her husband, and 
as she voluntarily chose to live away from him, she 
was not entitled to maintenance. P CG NAGANNA 
Navupu v. Rasta LAKSHMI Devi Amma GARU, A. ICR. 


1928 P. C. 187; 28 L. W.105; 48 O. L. J. 171; 55 M. L. 
J. 242 30 


Inoome Tax Act (VII of 1918), s. 26— Revision of 
assessment—Mistake in revised assessment—A ppli- 
cation for rectification—Limitation—Period whe- 
ther runs from date of original demand or from 
date of revised assessment —' Demand, meaning of. 
Where an assessment has been revised the period 

prescribed by s. 26 of the Income Tax Act for 

applying for rectification of mistakes in connection 
with the assessment, should be reckoned, not from 
the date of the original demand under s. 20 of the 

Act, but from the date of determination of the revised 

assessment. 

The word 'demand'in s. 26 of the Income Tax 
Act of 1918 applies tothe determination of a sum 
or extra sum to be payable by the assessce in such 
manner as to bind the assessee. C TRICUMCHAND Dax- 
SING v. OHIEF REVENUR AUTHORITY BENGAL, 5 C. 565; 
32 O. W. N. 287; A. I. R. 1928 Cal. 837 124 

. 


. 

* income Tax Act (XI of 1922),ss. 4, cls. (3), (8), 
G-“Agrgcultural income’— Usufructuary mortgage 
and lease back to mortgagor—Regt derived, whether 
liable to assessment. T 
Held, by the Full Bench, (Jackson, J., dissenting), 

—lf an aggtssee takes f usufructuary mortgage from 
& mortgaggrend leases it mck asafn to that Person 
^ e 


amounts 
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receiving rent from him, that rent constitutes agricul- 
tural income and is not assessable to income-tax. 

Per Jackson, J.--A money-Jander who enters into 
the familiar form of transaction a mortgage and lease 
back, is not exemptfrom paying income-tax upon its 
proceeds. 

Viewed asa whole such a transaction is one by 
which the money-lender obtains interest 019 the, 
money advanced and there is no real transfer of 
possession, and the so-called rent has nothing to do 
with agricultural purposes, being entirely based upon 
the money-lending firm's rate €f interest. It is not 
agricultural income but profits of business and 
therefore, not exempt. M Commussronzr OF INCOME 
Tax v. IBRAHIMSA ROUTHER, 27 L. W. 601; (1928) M. W. 

* N. 313; 54 M. L. J. 524; A. I. R. 1928 Mad, 543; 51M. 
455 207 


s. 10 (2), cl. (IX)—Assessee paying money to 
keep out competition in getting contract — Amount, 
whether capital expenditure—Deduction, whether 
allowed, 


Amounts paid by an assessee to keep outa com- 
petition in the matter of obtaining contracts for 
his business, cannot be held to constitute expendi- 
ture not in the nature of capital expenditure incurred 
solely for the purpose of earning such profits or 
gains, soas to entitle the assessee to a deduction 
under s. 10 (2), sub-cl (ix) of the Income Tax Act 

The money so paid must be held to have been paid 
not for the purpose of working the contract but of 
obtaining it. M COMMISSIONER OF IncomE Tax v. 
ALAGANAN CHETTY, (1928) M W.N. 328; 27 L. W. 776; 
55 M. L. J. 66; A. I. R. 1928 Mad. 902 629 


ss. 10 (2) (Il; —Sums lent by one partner 
to firm beyond initial capital, interest on, whether 
bond be deducted in computing profits of partner- 
ship. 

Wherea partner as partner lends money beyond 
the initial capital to the partnership at an agreed 
rate of interest and the money is used for capital 
expenditure, the interest paid by the partnership 
to him in the year of assessment must be deducted 
in computing the profits or gains of the partnership 
within the meaning of s.10 (2) (iix) of the Income 
Tax Act. 

lt is only where interest is paid that the deduction 
contemplated by s. 10 (2) (iii) of the Act is permissible. 
Payment need not be actually in cash but may be 
by adjustment of accounts, but in whatever manner 
it is done it must be a real out-going, Where no 
interest has been paid butis only due, the partner- 
ship cannot ask for deduction of interest merely 
on the ground that it is due 

Per Ramesam, J.— Whether the money lent to a 
partnership is capital or a mere loan really depends 
on the use to which & is put and not on the person 
from whom it was borrowed. Jf it is used for 
purposes similar to those for which initial capital is 
used, then it is capital in theghande of the partners 
by reason of thé use which it is put to, though it 
was money borrowed from the paxtners. 

All sums lent to the partnership are loans who- 
ever the parties and whatever the purpose for which 
they are lent. After being borrowed if they are used 
like capital they Become borrowed capital and if 
they are not so used they contiwue to be mere loans, 
the'expenditure not being in the geture of (apital 
expenditre. + E ° 
e 
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Per Wallace and Beasley, JJ.—To entitle the 
partnership to the deduction, it must be proved. 
there was a genuine berrowing of capital from the 
Partner at the pyevailing market rate of interest 
and nota mere device to evade the Act. 

Per Tiruvenkata Achariyar, J.—it is a question of 
fact in each case whether the further advance made 
e by aartner over and above the capital agreed to be 

putin by him is really a loan by him to the partner- 
ship oran increase of his capital in the business 
made with the consent of the other partners. M 
Commissioner oF ING@ME Tax, Madras v. A. L. S. P. 
p. L. SUBRAMANIAN CHETTIAR, (1928) M. W. N. 474; 28 


W. 190; A, I. R. 1928 Mad. 923; 55 M. L. J. 416: 51 
M. 787 889 


- - $S. 22 (2), 23, 30, 63——Return not con- 
taining particulars required, validity of—Assessment 
under s. 28 (4)—High Court's power to question 
legality of assessment—Joint Hindu family—Notice 
on agent, validity of, 





Where an assessee makes a return without filling 
in the details required in the prescribed form, the 
Income Tax Authorities can treat the return as no 
return at all and make an assessment under g. 23 
(4) of the Income Tak Act. 

Under s. 30 (1) of the Income Tax Act, the High 
Court has jurisdiction to inquire whether the Income 
Tax Authorities acted legally or not in making an 
assessment under s. 23 (4) of the Act. 

Where the assessees are a joint Hindu family 
residing in the Madras Presidency but carrying on 
business in Rangoon by an agent, notice can be 
served under s. 22 (2) of the Income Tax Act upon 
the agent. It is not necessary that such service 
should be made on a member of the family or on the 
manager. R COMMISSIONER or Income TAx 7. A. R. A. 
N. OHETTIYAR Fira, 6 R. 21; A. I. R. 1928 Rang. 108; 
I. L. T. 40 Rang. 33 29 


ss, 31, 32, 66—Application for reference— 
Commissioner's power to accept application after 
time fixed—Assessee's right to copy of reasons of 
order—Ezclusion of time spent in obtaining copies 
—'Question of law, what constitutes—Questions 
of current or capital expenditure, and amount of 
depreciation, whether questions of law—Decision on 
insufficient evidence—Interference—Neglect of asses- 
see, effect of. 


Where an order is passed under s. 31 ors. 32 of 
the Income Tax Act, an assessee who desires to 
apply fora reference to the High Court is entitled 
to be furnished witha copy ofthe reasons of the 
order, and the time requisite for obtaining such a 
copy should be excluded in computing the period of 
one month allowed for making an application for 
ereference.  — be 

The question whether a point of law arises on 
any given finding or whether in reality the alleged 
point of law is merely a conclusion of fact, is a 
difficult one deperfding to a gre&t extent on the 
particular circumstances of each case. . 

. The question whether expenditure in a ship-owner's 
business is current as opposed to capital must 


Mena y be one,of degree and, therefore, one of 
aet. 


The exact amount of "depreciation of any ,plant 
within & given period is also a question of degree 
and, therefore, $a question of fact. e ° 

h Wa Tg , e. 
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A Commissioner of Income Fax has no power to 
waive the prévision of ghe Income Tax, Act e 
the period of time Mord Which an application for 
reference should be made, 

A decision on questions of fact must always be 
considered by an Appellate Court from ije point 
of view of whether, although the decision is in- 
dubitably one of fact, there was sufficient evidence 
to come to & proper conclusion, and if à decisitn 
of fact is founded upon insufficient evidence, ew 
tion oflaw is produced which faay be conside cd 
by any Court of Appeal But when the Tack o 
evidence and insufficient material is due to the 
neglect of the assessee, its insufficiency cannot of 
used to throw over the questio of fact, a cloak be 
law. R RAMANATHA REDDIAR v COMMISSIONER OF 
Income Tax, 6 R. 175; A. I. R. 1928 Rang. 152 601 


S, 63. SeeIncome Tax Act, 1922, s. 22 Ke. 





—— 5.66. See IxcoxzE Tax Act, 1922, 5.31 601 


s.66—Findings of fact of Commissioner 
based on misconceptions of law, binding nature of. 


The findings of the Incom® Tax Commissiorfer 
where they are based on misconceptions of law cannot 
be accepted as findings of fact binding upon fhe 
High Court on reference under s. 66 of the Income 
Tax Act. M COMMISSIONER or INCOME Tax, Mapras v. 
SUBRAMANIAN CHETTIAR, (1928) M. W. N. 474; 28 L. W. 
190; A. I. R. 1928 Mad. 923; 55 M. L. J. 416; 51 M. Ba 

LJ 


————— sS. 66 (2)—Questions of law not raised before 

a Ab one bu of order— Reference 

igh Court, competency of. 

Ud 8. 66 (2) of the Income Tax Act the Com- 
missioner may be required by the assessee to refer 
any question or questions of law arising upon the 
order, but such questions must have been raised 
before the Commissioner within one month of the 
passing of the order. If the point of law is not 
raised before the Commissioner within the time 
specified by &.66 (2), it cannot be raised at all and 
the Commissioner cannot be required to state a case 
raising that point. M COMMISSIONER OF INCOME-TAx, 
MADRAS v. THIRUYENGADA MUDALIAR, 27«L. W. 729; 55 M. 
L.J. 19; A. I. R. 1928 Mad. 889 742 


and Colonlal Divorce Jurisdiction Act, 
maan (16 & 17, Geo. V, C. 40), s. 3—Object of the 

Act—Legalising of divorce decrees made in India— 

Divorce (Amendment) Act (XXV of 1926), 8. l7— 

Divorce decree between parties not domiciled in 

i ation of. 

Ie Court has $ jurisdiction after the passing 
of the Divorce (Amendment) Act, 1926, to confirm 
a decree of a District Court for dissolution of marri- 
age made, but not confirmed, before the said Act 
came into force ,in cases when the parties to 
the proceedings are not of Indian domicile, The 
Indian and Colonial Divorce Jurisdiction Act, 1926, 
does not confer on the High Courts power to confirm 

B. . *. 
ios weno object of the Indian and Colonial 
D¥rorce Jurisdiction Act, 1926, is to confemon thé High 
*Courts is lrfdia jurisdiction to make a decree for 
the dissolution of a marriage and as incidental 
thereto to make an ordgr ag to damages, alimony or 
maigtenance, cystody of children and gosts where 
the parties to the marriage are Btitsh subjects 


ET * e. 
950 - 
Indian and Colonial-Divorce Jurisdictlon Act 
-coneld. | 


a M e e Pha e y 
domiciled in-Englang or ine Scotland, in any case 
where a Court in India wSuld have such jurisdiction 
if the parties to the marriage were domiciled in India. 

Section 3 of the Indian and Colonial Divorce Juris- 
diction 1991926, is intended*to give validity to decrees 
and proceedings which though validly taken under 
the Divorce (Amendment) Act, 1926, would be invalid 
under the English haw. It does not legalise an act 
whioh cannot be legaljy done under the Indian Law. 
L LYDIA AGNES WALLER V. SAMUEL JAMES WALLER, A. I. 
R.1928 Lah 597 5 AN 706 
Indian works of Defence Act (VII of 1903), s. 36 

—Continuing fine, when légal— Previous record of 

` conviction for persissence in offence, necessity of. 

A Magistrate cannot impose a continuing - fine 
upon an accused under s.36 of the Indian Works 
of Defence Act, 1903, before recording a conviction 
of the accused’s persistence in the offence. A TIKA 


RAM v, Emperor, 29 Or. L. J. 739; 10 A. I. Cr. R, 332; . 


A. I. R. 1928 All. 687 675 
elhherent powérs of Court. See O. P. O., 1908, 
s. 151 535 
Injetnction. See TRAngyARK 312 
Suit to establish hereditary right to pujariship 
in temple—Hereditary right not proved—Injunction, 
whether can be granted on foot of possession of 
office. : 

Where in a suit to establish a right to the 
hereditary pujariship of a temple, it was found that 
the plaintiff's right had not been made out: 

Held, that th? Court would not grant a relief of 
injunction against the defendant onthe mere ground 
that the plaintiff was in possession of the office on the 
date of suit, M PossARI PALANIAPPA CHETTY v. APPAVU 
CuerTTY, A. I. R. 1928 Mad. 1139. M 411 
Insolvency—Debtor entering into composition with 

creditors— Annulment of adjudication—Costs of 

Official Receiver. : ‘ 

A petitioning creditor is not liable for the costs of 
the Official Receiver where the adjudication is 
annulled owing to a composition made by the debtor 
with the creditors. The costs incurred in such proceed- 
ings must be paid out of the estate. L ARJAN Das v. 
FAZIL 305 
Interest—Intewest payable on default from date of 

bond—Penalty. See Contract Act, 1872,8.74 311 
Interference. 


See O. P. O., 1908, s. 100 593 
See O. P. O., 1908, O. VII, n. 14 536 
* See C. P. C., 1908, O. XTIT, RR. 1,2 821 
See Income Tax Act, 1922, e. 31 601 


Interpretation of Statutes—Canons regarding, 
When a word or phrase is defined as having a 
particular meaning in an enactment, ite is that 
meaning and that meaning alone, which must be 
given to it, in interpreting a section of the Act 
unless there be anything repugnant in the context. 
A construction which leads to ên anomaly can be 
given eflect to only if the words of the Statute 
areclear and unambiguous and admit of np other 
terpretation. L Dian SINGH v. GURDWARA SRI Akan 
'cirm, AMRITSAR, A. T. R, 1928 Lah. 325; 9 Lah. 649 


164 
man Qofirt Fees Act, construction of. ` 
The Court Fees Act is a fiscal Statute “ane like, all* 
such Statutes it must be interpreted in a liberal and 
generous spisit in favoureof she subject so as to make 
its operatio® legs onerous, having dug regard tq the 
language used in the enag nent. L Brrr Rau v. 
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Isgin Dass, 8 Lah, 730; 29 P. L. R. 97; A.I. R. 1928 


Lah. 113 264 
Jains. See HINDU Law—JAINS* 546 
See HINDU Law—Oswat JA1N8 . 180 


Jagir—Estate governed by rule of primogeniture— 


Junior members allotted certain lands for mainten- . 


ance— Unallotted portion of estate, title and posses- 

sion of — Presumption—Adverse possession by junior 

members. 

Inease ofa jagir which is governed in matters of 
descent by the rule of primogenitnre and in which the 
junior members are entitled only to such parts there- 
of asare allotted to them for their maintenance, ite 
must be presumed that the jagirdar is in possession 
of the unallotted portion of the estate and itis for 
the junior members who claim any title either by. 
grant or adverse possession to any portion of the 
estate to establish their elaim by affirmative evi- 
dence. L UPENDRA CHAND v. HARNAM SINGH 436 
Juridical person—Thakurdwara, whether juridical 

person—Suit in the name of thakurdwara, com- 

petency of—Civil Procedure Code (Act V of 1908), 

0. I, v. 9, applicability of. . M 

A suit cannot be instituted in the name of 
Mandar Thakurdwara through its manager, inasmuch 
asa Thakurdwara is not ajuridical person like an 
idolor a matt. $ 

Order I, r. 9, Civil Procedure Code, is not appli- 
cable to a suit wrongly instituted in the name of a 
Thakurdwara as the rule presupposes that there are 
certain parties properly before the Court and certain 
other necessary parties are not before the Court. L 
THAKURDW4RA PHERU MAL v. ISHAR Das, A. I. R. 1998 
Lah. 375; 9 Lah. 588 384 
Jurisdiction—Exzecution of fresh pro-note in satisfac- 

tion of debt by one of the debtors—Suit by the ex- 

ecutant against the other for money—Contribu- 
tion—Jurisdiction of Small Cause Court. 

Aand B executed a bond infavour of C. A 
paid a. portion of the money due on the bond 
but B paid nothing. A then executed a pro- 
note in C's favour for the balance in full satisfaction. 
C obtained a decree against A on it and realised 
his amount. A sued B in a Small Cause 
Court for payments made on his behalf : 

Held, that the suit was not a suit for contribu- 
tion and was cognizable by the Small Cause Court. 
O Kasni Nara Rar v. Nann BEHARI SINGH, 50. W.N. 


48; A I. R. 1928 Oudh. 239; 3 Luck. 413 96 
Jurisdiction of Civil Court. 
See OsnorA Nacpur Tenancy Aor, 1908, s. 41 494 
See O. P. 0, 1908, s. 9 782 
See PUNJAB Tenanoy Act, 1&87, ss. 76, 77 510 


See RANGOON SMALL CavsE Courts Aor, 1920, s. 35 

626 

Jurisdictlon of Civil and Revenue Courts—Pro- 
cedure. 

Under the Punjab Tenancy Act the question off 
jurisdiction is frequently of a very complicated 
nature and no possible harm is done by the Civil 
Court trying a syit because under s 100 ofthe Act 
the High Court ean always order the decree to be 
recorded as a decree of whatever *Court was in its 
opinion competent to try it. Therefore, unless the 
parties raise the question of jurisdiction jin cases 
under this Act andeenless the point is absolutely 
settled by rulings of the High CourtSthe Civil 
Cout&should proceed to try a suit filed before it.and 
dispose of ij. L Diwan SINGH v, RarpAg A. I. R. 1928 
Lah. 895 © . . 538, 


. 
ee 
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Jurisdiction of Court, 
s. 3 (10) 
Jurisdiction of ordinary tribunals—Special 
-rights- created by special Statutes. 
Where special rights are created by Statute anda 
special tribunal created for the enforcement of those 
rights, the ordinary tribunals have no jurisdiction in 


See: OUDH Rent Aor, 1886, 
50 


the matter. R RAHMAN & Co. v. Mauna Walk, 6 R. 263 

A: I. R. 1928 Rang. 172 . 626 

durisdiction of Revenue Court, i 
See Oupu Rent Act, 1886, s. 127 ] 289 
See PUNJAB Tenancy Act, 1887, s. 50 (a) 419 


The jurisdiction. offthe Revenue Court asa Sum- 
mmry Oourt is only in respect of claims by a land- 
holder against a ryot. M OHINNASAMI SaRval v. VENKATA- 


SUBBA VaTHiYAR, (1928) M. W.N. 213; A. I. R. 1928. 


Mad. 681 247 
Jurisdiction | of Small Cause Court—See Pro- 


- VINCIAL SMALL Cause Courts Aor, 1887, Sou, II, on. 15- 


316 


Land Acquisition Act (1 of 1894), a Ld 


` Court Fres Aor, 1870, s. 8 


Land Registration Act (B. C. VI] of 1876), 
ss. 44, 78—Suit for vent by unregistered 
mortgagee—Dismissal of suit—Registration effected 
before second appéal—Right to claim decree. for 
rent—Appellate Court's power to take notice of 
subsequent events—Claim barred at the time of 
` registration, effect of. 

Held, Per Mullick and Kulwant Sahay, JJ.— 
(Macpherson, J., dissenting).—A mortgagee whose 
suit for rent has been rightly dismissed in appeal 
under s.78 ‘ofthe Bengal Land Registration Act of 


1876 can secure a decree forthe rent sued for from. 


the Court of second.appeal if he has, during the 


pendency of the second appeal been registered under - 


that Act. He can do so even inregard to the rent 
which was barred by limitation at the date when 
his name was actually registered under the Act, 
provided it was not barred at the date of the in- 
stitution of the suit. ae ; 


- Per Macpherson, J.—There is no warrant for the 


extension of the principle laid down in Alimuddin 
Khan v. Hira Lal Sen, 23 O. 87 to & case in which 
registration is effected while the litigation is at the 
stage of appeal and still less when it has been 
effected at a time when a rent suit for the rent 
which under the Land Registration Act the tenant 
was not bound topay is also barred by statutory 
limitation. : 

-The provisions of ss. 44 and 78 of the Land 
Registration Act are, for the benefit of the tenant, 
whereas $8.15 and 16 of the Bengal Tenancy Act 
are enacted for the benefit of the tenure-holder's 
superior, landlord, and in a suit for rent different 
considerations, therefore, arise from the two sets of 
provisions. Pat UMESHWARDHARI SINGH v. NEMAN 


Sixan, 9 P. L. T. 357; A. I. R. 1928 Pat, 410; 7 Pat. 690 


469 


Landlord and tendnt—Denial of landlord's title 
in written statement—Forfeiture of tenancy. A 
Repudiation by a tepant of the landlord's title in 

the written statement in a suit for ejectment does not 

entitle the landlord tọ a decree fgr ejectment on that 
ground. e MEE 

. A suit cannot be decreed' on a ground which came 

into existence aftgr the institution of the suit. L INDAR 

V; ACHHRU tee t . s 45 

e * 


eo 
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Landlord and tenant—contd. 


Notice to quit—Claim for damages—Measure 

of damages. . "n 
A landlord who sues*ine eje@ment after notice 
to quit is not entitled to claim, as a matter of right, 
that damages for occupation after the date of the 
notice must be assessed gn the basis of thg, rent 
which was stipulated for between the partits. It is 
open to the Qourt to assess damages which the 
plaintiff is entitled to get at a lowers sum, C 
SunREsH CHANDRA CuaTTERJEE v. Kant? CHANDRA BHAT- 
TACHARJEE, 47 C. L. J. 530; A. I. R.4928 Cal.430 765 


— Permanent tenancy—Construction of tease—~ 
Reference to surrounding circumstances—'Barasari", 
*bemiadi', meanings of. 

In order to ascertain whethew a grant is perma- 
nent or not the surrounding circumstances and the 
entire terms of the lease must be looked into unless 
the words used clearly indicate permanency. 

. Though a sarasari lease connotes the idea of a 
iemporary settlement, coupled with the expression 
bemiadi it can only mean a permanent lease but 
variable as to rent. C DiNaNATE KUNDU v. JANKI Natu 
Ror, 55 O, 435; A. I. R. 1928 Cal. 392 368 
—— —— Site of house in town—Relation betwegn 

proprietor and occwpier—Occupier's right to transfer. 

. —Proprietor's right of re-entry. 

- Maliahabad is a town and nota village and ny 
presumptions which are in Oudh applicable to the 
rights of landed proprietors in agricultural villages 
have no application to it, 

A licensee has no power of transfer of his rights as 
a licensee, but the fact that he ha? made such a 
transfer does not give the licensor a right of re- 
entry. So long as the. license exists the only benefit 
that the proprietor could really gain would be that 
if the occupier died without heirs, the materials would 
escheat to the proprietor. O MUHAMMAD ALI KHAN v. 
Baprunyisa, 12 R. D. 145; A. I. R. 1928 Oudh. 438 

309 
Status of lessee after termination of lease. 

Upon the expiration of the term of a lease the lessee 
becomes a trespasser unless the landlord chooses to 
treat him as a tenant for a fresh term. Pat RIKHI 
Nata, Krear v. Ranco Manto, 7 Pat. 675; 9 P. L. T. 811 

494 
Suit by landholder against xyots and tres- 

-passers for renti—Jurisdiction of Revenue Court. 

Where in a suit in a Civil Court for rent the 
plaintiff landholder set up that defendants Nos. 1 to 
3 were his ryots and, therefore, liable to him for 
rent and that, though the kudivaram in the land 
belonged only to defendants Nos.1 to 3, defendants 
Nos.4 to 9 joined with defendants Nos. lio 3 and 
ploughed the land and did cultivation, eto. : 

Held, that defendants Nos.4 to 9 were impleaded 
merely as trespassers and the suit was, therefore, 
not cognizable by a Revenue Court as against 
them. M OHINNASAMI SERYAI v, VENKATASUBBA VATHI- 
yar, (1928) M. W. N, 213; A. I. R. 1928 Mad. 681. 247 

Suit forrent—Suspension of liability Onus 

ef provf. d 

Inea suitfor rent where the defendants set up, 
the plea that theirliability to pay rent has termi- 
nated or has been suspended, the initial gs well as 
the ultimaje anus is undoubtedly on the defendants, 
although in partietülar cases it may not be possible 
to say at what point of time fhe onus shifts from 
one party tothe other, O "Bart PRAMANIK g? JOYNAR 
Bist * . - * e. 438 


g9 " * ' INDJAN CASES. * [1928 


Landlord and tenant—coneld. Legal Practitioners Act—coneld, 


Unregistered. lease—Liability of tenant for Officers which he knows to be false but also charges 

- use and occeupation— Doctrine of *part-performance. which he must know he has no reasonable prospect 
The defendant @ntered into possession of the of substantiating. P 

plaintiff's land as a tenant under a contract of An allegation bya legal practitioner of a charge of 

lease which, however, was unregistered and in- bribery on a public Judicial Offfcer on materials 

admissiag in evidence én a suit for rent it was which he must have known to, be wholly inadequate 

contended that the lease being inadmissible in evi- to sustainit is professional misconduct. M Im the 


dence, plaintiff was not entitled to recover: matter of N D., (1928) M. W. N. 317; 55 M. L. Jel?0: | 
Held, (1f that the defendant was liable, independ- 98 L. W. 202; A. I R. 1928 Mad. 918; 29 Cr. L. J. 783; * 
ently of the lease, to pay compensation to the  51M.798; 10A.I Cr. R. 473 815 


platntiff for use and ®ccupation ; 

(2) tltat the parties having acted on the un- 
registered lease, the doctrine of part-performance 
applied and the defect of non-registration was cured, 
N R MR RAE Bixusu Simen, 12 R. p the High Court direct against a Pleader with a view 

DRE to disciplinary action being taken against him under 

- Lease—Lessee holding over—Fresh lease in favour of the Legal Practitioners Act. Such à report can be 
other person—Landlord's right to sue for possession made only through the Sessions Judge. 

—Notice to quit, essentials of—Transfer of Pro- The provisions ‘of s.14 of the Legal Practitioners 

perty Act (IV of 1882), s. 106. Act indicate that ordinarily an enquiry should be 

A landlord, though he has given lease to a third made into the suspected misconduct by the Pre- 

e person, is entitled, for the purpose of putting his siding Officer of the Court where the misconduct has 
lessee in possession, to maintain a suit to eject 2 been committed. AIn the matter of VAKILS, JHANSI, 


— —  — s. 14—District Magistrate's power to make 
report direct to High Court—“inquiry by Presiding 
Officer. . 
A District Magistrate has no power to report to 


trespasser and he is net bound to implead the tenant A. I. R. 1928 All. 396; 29 Cr. L. J. 750 686 

in a suit of this nature. LL s4-—Legal practitioner charged with act 
A notice to quit must be a reasonable notice and amounting to offence—Procedure— Enquiry —W it- 

nedd wot necessarily determine the tenancy at the nesses, whether must be examined in presente of 

end ofa year. But it will be forthe final Court of legal practitioner. Z 

fact, in each case, to determine what is reasonable Where an allegation against a. legal practitioner 


notice having regard to all the circumstances, and amounts toa charge ofaiding and abetting or con- 
whether it would not be reasonable in the circum- spiring to commit a criminal offence, the correct 
stances of the Particular case for it to determine with procedure to be followed is that proceedings under 
the year. Pat Damopar Prasan "TÉwanr v. Lacuur the Legal Practitioners Act should not be taken, but “ 
Prasan Srag, 9 P. L. T. 477; A. I. R. 1928 Pat. 354; 7 that, if it is thought necessary to take action, it 


Pat. 496 642 should be by way ofa criminal prosecution. 
Year of tenancy—Caleulation of year from In an equiry against a legal practitioner under 
date of lease. s. 14 of the Legal Practitioners Act the witnesses 


-Unless it could be definitely shown that the must be examined in the presence of the legal practi- 
tenancy was to commence at a particular date tioner. C Emperor v. SATISH OnANDRA SINGHA, 54 O. 
different from thedate of the document by which 791; 31 O. W. N. 554; A. I. R. 1927 Cal.536; 29 Cr. L. 


it was created, it must be held ordinarily that the J 665 217 

year of the tenancy commences from the date of the Lessor and lessee— Covenant against alienation by 

document. C Dina Nata KUNDU v. Janki Naru Roy, lessee—Morigage by lessee by way of sub-demise, whe- 

55 C. 435; A. I. R. 1928 Oal. 392 : 368 ther causes forfeiture—' Assign', meaning of—Duty 
; ë of Court to lean against forfeiture. 

Lega! practiéloner—Barrister whilst holding an- Ye a lease-deed provided that the lessees shall 


other Barrister's brief, exacting higher fee from t liberty to underlet the demised premises 
client—Professional misconduct, = d the Achaea of the lessor but contained a 
When a Barrister hands over his brief to another covenant restraining the lessees from assigning, 
Barrister at a fixed fee, the former does notthereby transferring or in any way alienating their right, 
entirely go out of the case. The handing over of title and interest in the demised premises, and the 
the brief is not tantamount to a transfer of the Jessees mortgaged their term by way of sub- 
case to the „second Barrister, so as to make it demise : 
exclusively his own case. He merely holds the brief Held, upon a construction of the lease deed, that 
for the first Barrister at the fee agreed upon between the mortgage was not an ‘assignment, transfer or 
them, and he would be guilty of most unprofessional alienation’ within the meaning of the covenant 
conduct if he were to take the opportunity, whilst restraining alienation and did not cause forfeiture of 
"acting" for another, of going behind that Barrister's the lease. — À 
back and extorting a higher fee from the lay client. The word ‘assign’ ina covenant restraining aliena- 
PO Wagu Towaan Azam Macatar m JOD ion means puri with absolutely,” O Bezor Lat Sear 
i f . d. 009; 99 M. L. J. aR ; A. 1. &. It 
e WIN S 2S P.L. R 493 A. L R DM Qoae Dres Kuanpetaran, 5190 dp MS 
. 


(4928) M. W. N. 831; 10 A. I. Or. R. 511 *321 E : | 
Letters Patent “Mad, cl. 12—Administration suit, 


Legal Practitioners Act (XVIII of 1879), s. 13 » ‘suit for land. See C. P. O., 1908, O XX, 
(f) Misconduct—Unproved chargg bye D eai ae Eb s ° 276 


tioner of bribery against Judicial Officer, whether License. See GROYË HOLDER ue. e 465 
amounts to misconduct. ^. . Limjtatlon—Rule of procédure.e 
It is misg@nduct for a professiona] man not only Rules of limitation are prima facie rules of* pro- 


to make «r&ve charges eeaninst publie Juflicial cedure, and unless there is something special in 
. Li » . e $ 

. .* . . s 

ao 

. e 


A. I. R. 1928 Cal. 810 


` 192; 248. L R. 83 . 
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Limitatlon—coneld. 3 
the rules which justifies a contrary inference, the 
rules applicable to an application or appeal would 
be rules which arein force at the time when the 


* appeal or the applieatioh is filed. A BAIJNATH v. 


Doonarry Hassas, A.T. R. 1928 All. 708 719 


Limitation Act (IX of 1908), applicability of, to 
defences. 

e The fimitation Act does not apply to defences. 

C Buowa Naru Bost v. NAGENDRA BALA PRONDHURINE 

5 

Ss. 3, 4, 19—Acknowledgment— Limitation 

expiring during vacktion—Acknowledgment after 
expiry of period but before re-opening of Court, 
validity of. 

An acknowledgment made after the expiry of the 
period of limitation as prescribed in Sch I of the 
Limitation Act, but within the extended period 
contemplated by s. 4 of the Limitation Act is suffici- 
ent to save limitation and afford a fresh starting point. 

Dealings between the plaintiff and the defendant 
cased on 3rd June, 1921. The defendant executed, 
an acknowledgment on 13th June, 1924. The Courts 
were closed until the 16th June : 

Held, that the acknowledgment was effective and 
sufficient to afford a fresh starting point for limita- 
tion. N JRANAKLAL v. (&uLAB Cuanp, A. I. R. 1928 Nag. 
76 
— S. 5. See C. P C., 1998, O. IX, n. 4 47 
-—— —— S. 5, applicability of,to periods of limita- 

tion fixed by Rules of High Court. 

Section 5 of the Limitation Act isnot applicable 
to periods of limitation fixed by special rules framed 
by the High Court. A BAIJNATH v. DooLARBEY HAJJAM, 
A, I. R. 1928 All. 708 719 


—— S. 5—Counsel’s mistake—Extension of time— 
Appeal re-filed in proper Court after long delay— 
Date of presentation. 

Whether a mistake made by Counsel does or does 
not amount to sufficient ground for extending time 
within s. 5, Limitation Act, depends upon the 
peculiar facts of each case and itis not possible to 
lay down a hard and fast rule applicable to all 
cases. There is no warrant for the broad proposi- 
tion that unless it is found that Counsel haa acted 
dishonestly or with ulterior motive in presenting the 
appeal in a: wrong Court the High Oourt should 
invariably condone the delay under the section. In 
cases where the mistake on the part of Counsel 
cannot be said to be due to inadvertence or ignor- 
ance but is manifestly the result of sheer careless- 
ness anda total lack of due care and attention it 
cannot be a ground for extending time. 

A memorandum of appeal taken back from the 
Court in which it is wrongly filed and presented 
to the proper Court after a long delay cannot be 
considered to have been instituted on the date of its 
original presentation L MUHAMMAD AMIN v. CHANAN 


MAL 533 


— S. 5—Madras High Court Appellate Side 
Rules, r. 20—Omissich of Official Assignee's name by 
mistake in appeal memorandum—Addttion formall 
one year hence—‘Clerical error —Deputy Registrar, 
power of to correct appéal memorandum --Limitation 
—"Power qf Court to excuse delay. 

An error that is €ofhmitted in%he course of the 
performance 9of what, may be regarfed as clerica] 
duties «must necessarily be regarded as a cleriéal 
mistake or error, $ š e 

. 7 : . 

4 e . °. 
ee 
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Limitation Act—1908—contd. 


Where in preparing the memorandum of grounds 
of appeal the name of the Official Assignee was 
omitted by mistake caused oy the Vakils clerk 
copying from a cause titlein a record made at an 
early stage of the litigation before the party was 
adjudicated as insolvent and on the mistake being 
discovered a year afterward$ the Deputy Regt®frar 
of the High Oourt allowed the insertion of the 
Official Assignee’s name : ! ICONE 

Held, (1) that the error was a clerical error within 
the meaning of r. 20 of the Madras High Court 
Appellate Side Rules so as to enable the Deputy 
Registrar to correct the mistake ; 2. 

(2) that assuming that at the time of addition there 
was any bar of limitation the delay could be ex- 
cused under s. 5 of the Limitation act as being due 
to sufficient cause. M ScTHARSANA OHARIAR v. BAMA- 
RAPURI CHETTIAR, A. I. R. 1928 Mad. 690; (1928) M He 
s = s. 5—Mistake of Counsel's clerk—Extension 

of time in appeal—Limitation for appeals under 

special Acts. à 

A mistake on the part of a Counsel's clerk can- 
not be considered a sufficient ground for extension 
of time under s. 5, Limitation Agt. L Pana BIBI v.e 
Maura, A. I. R. 1928 Lah. 488 374 


s. 7 —Decree in favour of joint Hindu family, 
—Some members minors—Manager's power to give 
valid -discharge— Limitation for execution. an 
As the law now stands, the manager of a joint 

Hindu family can givea valid discharge without the 

concurrence of the minor members of tke family in 

the case of an application to execute a decree, just as 
he can in the case of a suit, and the mere fact that one of 
the members is a minor will not prevent time run- 








. ning against all the members of the family. B Suppt 


DauLaTsiNG Dat PATIL v. SAKHARAM Raul, 30 Bom. L. 
R. 537; 52 B. 441 . 276 
— — —- 5,14, See Q. P. C., 1908, O. IX, n. 4 4j 


L—  —— S, 14— —Return of plaint—Time from order 
of return. till actual return, whether can be excluded 
—Liüquidator's proceedings, time spent im, whether 

ble. 
ry ale by a Company to enforce the liability of a 
shareholder, whose shares have been forfeited, to 
pay to the Company all moneys which, at the date 
of the forfeiture, were payable by him to the Qom- 
pany in respect of the shares is a suit for ‘Com- 
pensation for the breach of a contract not ‘in writing 

registered’ within the meaning of Art. 115 of Sch. I 

of the Limitation Act; and is consequently, governed 

by the said Article and not by Art. 116 or Art. 120. 
The word ‘compensation’ in Art. 115 of Sch. I of 

the Limitatjon Act is not restricted to aclaim for 

unliquidated damages but includes also a claim for a 

tain. 

"Aper Crump, J.—The word ‘registered’ in Arts. 115 

and 116 of Sch. I of the Limitation Act means 

registered under the "Indian Regisjration Act. It 
does not apply to documents which are registered 
only under the Companies Act. B MANEKLAL MANSUKH- 

BHAT veSuRYAPUR MILLS Co., LTD., 30 Bom. L. R. 549; 

A.I. R. 1928 Bom 252; 52 B. 477 33 


— —* .. &. 15, Sch. 1, Art.182 (5)—Decre® against 
fwo judgntent-debters—Adjudication of one as in- 
solvent, whether operates as siay of execution of 
entire decree, effect of, on execution against other 
judgment-debtor, e " ° 

e 
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. Where an order; staying exegution of a decree is 
expressly limited, only te one judgment-debtor, and 
permits execution agaiftst the other judgment-debtor, 
the period during whichthe stay order had effect 
cannot be excluded under s. 15 of the Limitation 
Act Swegards executiow against the latter in com- 
puting the period of limitation, when they are joint 
Judgntent-debtors. . 

Where one of, two judgment-debtors is adjudicated 
gn insolvent, the adjudication cannot have the effect 
of preventing timg for execution of the decree from 
running against the other judgment-debtor under 
s. 15, Limitation Act. 

Quare.—Whether under the Provincial Insolvency 
Act III of 1907, an order adjudicating a person as 
an insolvent did not operate as an order staying 
execution of the decree against him. M VztTAKKE 
KakKATTU MANAKKAL v. SESHAN PATTAR, A. I R.1928 
Mad. 627; 28 L. W. 60; 51 M. 583; 55 M. L. J.156 518 
———— 8.19. See LIMITATION Acr,1908,s 3 76 


— —— $8.19, 20, 21—9Mortgage-debt —Acknowledg- 
ment by person who was not mortgagor at time of 

' acknowledgment but who has become such before suit, 
* validity of —Ackr®wledgment by one of several mort- 

'gagors, validity of, as against person acknowledging 
e — Payment to one of several mortgagees, whether 
. sdves limitation in favour of all—Payment to co- 

mortgagor, validity of. 

An acknowledgment made by a person who was 
not the debtor when he made the acknowledgment, 
would be gopd,if by the time the suit onthe debt 
is instituted, he has become the debtor. 

. An acknowledgment made by one of several co- 
mortgagors will save limitation as against him 
though not as against the other co-mortgagors. 

Payment of interest by the mortgagor to one of 
several co-mortgagees saves limitation in favour of 
all the mortgagees. : 

Payments made on account of the mortgage-debt to 
one of several joint mortgagees can be payment 
to him to the extent of his share only and 
cannot bea valid payment as regards other mort- 
gagees. A GAYA PRASAD v. BABU Ram, 26 A. L. J. 722; 
A. I. R. 1928 All, 387 561 


S. Q0 —Suit for redemption of usufructuary 

mortgage—Limitation—Applicability of s. 20. 

A suit for redemption of a usufructuary mortgage 
was instituted more than sixty years from the date 
of the mortgage and it was contended that the suit was 
not barred by limitation unders. 20 ofthe Limita- 
tion Act as the receipt of profits by the mortgagee 
gave the mortgagor a fresh start : 

Held, that s. 20 of the Limitation Act was not appli- 
cable and the suit was barred. A MARKUNDAY v. MAHA- 
BIR PANDEY : 560 


Sch. |, Arts. 32, 120—Injunction for remo- 

“wal of encroachment from public property—Limita- 
tion. ‘ 
A suit for a mandatory injunction directing the 
defendants to remove an encroachment “alleged to 


e * have been made by them on a public road is goeerned 


for purposes of limitation by Art. 120 and not Art. 32 
ofSch.[efthe Limitation Act, L Guroir SINGH v. 
Harr ŞINGH, 29 P. L. R. 308; A. Y Re 1938 Lah. 392 


: 517 
——H^———— Art*61* See Contracr Aor, 1872, 
m69 % e * . * 613 
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————— Sch. l, Art. 62 — Putni sale — Surplus 
proceeds withdrawn by holder of decree against 


putnidar—Sale set aside—Refund of purchase-money , 


by zemindar—Suit by zemindar to recover surplus 

proceeds drawn by decree-holder— Liability of decree- 

holder to refund—Limitation of suit. 

A putni was soldfor arrears of rent due to the 
zemindar and purchased by a third party. The 
petitioner, who held a decree against one of the 
putnidars, withdrew the surplus sale-proceeds: in, 
execution ofhis decree. The putni sale was sub- 
sequently set aside at the ifstance of some ofthe 
dar-putnidars and the zemindar had to refund the 
purchase-money to the auction-purchaser. he 
zemindar sued the petitioner and the putnidar for 
the recovery ofthe amount withdrawn by the peti- 
tioner. The petitioner contended that his decree 
had become barred and that he should not be made 
liable : 

Held, (1) that the suit was governed by Art. 62 of 
8ch. I of the Limitation Act ; 

(2) that the petitioner was liable to refund the 
amount to the zemindar. C Supa KUMARI DEBI v, 
Daxsua BALA Dassi, 47 O. L. J. 3869; A. I. R,1928 Cal, 
296 : 49 


———— — — — Art. 89—Covltract Act (IX pf 1872), 
s. 201—Agency for certain transactions formance: 
tion of agency, date of. 

An agency in connection with particular tràn&- 
actions terminates in the absence of proof to the 
contrary, with the last transaction. L Rvcar Ram- 
Soxua NAND v. Onaran Das, A. I. R. 1928 Lah. 833 

575 

———— — — — Arts.106,114. See CONTRACT Act, 
1872, s. 247 -- 849 

——— — —— — Arts. 115,116, 120. See COMPANIES 
Act, 1913, Scu. I, TABLE A, ART. 28 33 

— — — Art. 120. 


See Contract Act, 1872, s.69 613 
See Contract AOT, 1872, s. 247 349 
See LIMITATION Act, 1908, Seg. I, Arr, 32 517 


—— Arts. 134, 144-—Suit to set aside 
invalid lease of temple property—dLimitation, 

A suitto set aside an invalid sale of the property 
of & publie endowment whether voluntary or in 
execution of a decree is barred if instituted more 
than 12 years from the date of transfer. In the 
ease of a lease, if it is of a temple, the trustee 
having no beneficial interest, Art. 134 0f Sch. I of 
the Limitation Act will apply and if of a mutt, 
Art, 144 would apply and in the latter case there 
is no adverse possession from the date of lease. 
Whether there isadverse possession after the death 
ofthe lessor would be a matter dependent on the 
particular facts of each case and no general observa- 
tion can be laid down. à 

Per Ramesam, Js—It is not a matter of import- 
ance whether the manager ofa temple or chatram 
can be properly described as‘trustee, for if Art. 134 
does not apply Art. 144 would apply and there 
would be adyérse possession from the date of the 
alienation, Since the managereof a temple is one 
who has no beneficial interest and a permanent 
lease on improper terms granted on behalf of a 
temple by its manager can bg set aside by a suit 
properly framed for the purposé by worshippers if 
not by the trustee himselé, adverse possession 
begins irom the date of the leasqitself in the case 
of a temple as gpposed te the case 8f a mutt, 
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Per Phillips, J—The decision in Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar, 56 Ind. Cas. 
161, must be confined to Ks own particular facts, 
as otherwise it is dificult to reconcile it with the 
subsequent decision of the Judicial Committee in 
Srinivasa Chariar v. Evalappa Mudaliar, 68 Ind. Cas. 
1, and the earlier decision in Abhiram Goswami 
Mohant v? Shyama Charan Nandi, 4 Ind. Cas. 449. 
M VADLAMUDI SASTRULU V. THALLURI VENKATASESHAYYA, ` 
A. I. R. 1928 Mad. 614 894 
—— ———— Sch. |, Arts. 142, 144—Civil Procedure 

Code (Act V of 1908), (f. XXI, rr 35, 95—Sale of 

share of property in judgment-debtor's possession— 

Delivery of symbolical possession—Suit by auction- 

purchaser for actual possession—Limitation—Sym- 

bolical delivery, effect of. 

Where an unspecified share in property in the 
possession of the  judgment-debtor is sold in 
execution, the only sort of possession which could 
be delivered to the auction-purchaser is constructive 
possession under O. XXI, r. 95, Civil Procedure Code, 
&nd such possession when granted would be a valid 
and effective delivery of possession sufficient to 
give to the auction-purchaser a fresh start for 
limitation. 

A suit for actual possession by an auction-pur- 
chaser wh® has obtained delivery of possession under 
O. XXI,r.95, under such circumstances, will be 
governed by Art. 142 of Sch I of the Limitation 
Act and not by Art. 144, and time will begin to run 
against the auction-purchaser only from the date of 
the delivery of possession under O. XX, r 95. O GULAB 
Kuan v. ATAULLAH, 5 O. W. N. 372; A. I. R. 1928 Oudh’ 





251; 3 Luck. 506 70 

———— — Art. 144. 
See LIMITATION Act, 1908, Sog. I, Arr. 134 894 
See LIMITATION Act, 1908, Scn. I, ART. 142 70 
——— Art. 156, See GUARDIANS AND Warps 
Act, 1890, s. 47 374 
Art. 164. See O. P. O., 1908, s, 115 
490 





Art. 182—Mortgage suit—Appeal 
from preliminary decree —I'inal decree passed pend- 
ing appeal—Limitation for eaecution of decree— 
Time, whether runs from date of final decree or 
appellate decree—Tests—Civil Procedure Code (Act 
V of 1908), s. 110—'Substantial question of law.’ 
The question whether the period of limitation for 

executing a mortgage-decree runs from the date 
when the decree of the lower Court was made final 
or from the date when the appeal from the pre- 
liminary decree was desided depends on whether 
the decree of the Appellate Court imperils the 
validity of the final decree, 

Where the appeal from the preliminary decree, if 
successful, would have the effect of discharging the 
final decree as well as the preliminary decree, the 
appgal must be taken to be one fot only from the 
preliminary decree but also all that naturally fol- 
lowed, namely, the final decree, and the period of 
limitation would run ,enly from the, date of the 
appellate decree. . 

This principle of law is well established and thee 
question is not a substantial question of law within 
the meaning of s. 110, Civil Procedure Code.” Pat 


-Somar SINGH” v, DEVANANDAN Praba, SINGE,, A. L R. 


1928 Pat. 581 e k . 483 
———— Art. 182— Mortgage-suit — Decree 
directing redemption at any time—No power tq sell on 

default Limitation for exechtiog of decree, 
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Limitation Act—1908—-conceld. 
A decree for redemption passed before 1908, 


merely stated that ift S morsgagors paid a specified . 


sum atany time to the mortgafees, the latter should 
restore the mortgaged property and there was no 
provision in the decree for sale of the property on 
default of payment on any ffxed date. One «The 
parties applied for redemption in 1926: 

` Held, that the decree could only be treated ag one 
under s. 375 of the Oivil Procedure (ode of 1882, 


that the period of limitation for execution of the, 


same was governed by Art. 182 of Sch. I of fhe 
Limitation Act, and that th. application was, con- 
sequently, time-barred. O IRsHAD AHMAD v, SAIDUN- 


NISA, 5 O. W. N. 861; A. I. R. 1928 Oudh 286 77 
——— Sch. l|, Art. 182 (5). See C. P. C., 1908, 
s. 37 829 
See LIMITATION Act, 1908, s. 15 518 


—— — — Art,182 (5)—Application for ex- 
ecution presented merely to save limitation, whe- 
ther in accordance with law—Good faith of applic- 
ànt, how far material. 

An application for execution which is otherwise 
in accordance with law cannot be heldto be not in 
accordance with law merely beca&ise the applicant 
does not in good faith wish to secure execution but 
presents the application only with a view to give 
a fresh starting point for limitation. O Rugaya Binr 
v. PRAG TEWRI, 50. W. N. 353; A. I. R. 1928 Oudh 
337 704 

————— Art. 182 (5)—Batta memorandum, 
whether step-in-aid of execution. è 
A batta memorandum containing the statement 

“batta for arrest" and accompanied by the necessary 
fees is an application to take a step-in-aid of 
execution within the meaning of Art. 182 of Sch. I 
of the Limitation Act inasmuch as it is a direct 
application that the Court shall receive the fees and 
an implied application that it shall issue process. M 
Raman Curry v RAMASWAMI PILLAI, A. I. R. 1928 Mad. 
563; (1928) M. W. N. 699 205 
——— Art. 182 (5)—Step-in-aid of execu- 
tion—Putting -in receipts of maintenance of judg- 
ment-debtor in Jail, whether step-in-aid. 

Appearance of the decree-holder in the Executing 
Court and putting in receipts on account of the 
maintenance of- the judgment-debtor in Jail does not 
amount toa step-in-aid of execution even if it be 
accompanied by an application that the receipt should 
be put on the record. L Dass Ram v. OHHABBAR SINGH, 
A. I. R. 1928 Lah. 443 691 


—————— — Art. 183—Original Side decree— 
Limitation for execution—' Revivor', what constitutes, 
To constitute a revivor of a decree for the purposes 

of Art. 183 «ef Sch. I to the Limitation Act there 

must be expressly or by implieation a determination 
that the decree is still capable of execution and the 
decree-holder is entitled to enforce it, 

Where one of the defendants against whom a 
decree was sought to be executed applied to set 
aside the dgcree on the ground that he was not a 
partnér of the firm against whom the decree was 
passed,*nd the Court decided that he was a partner 
and as such liable under the decree : 4 

Held, that the decision that the defendan? was a 
parfuer,and Mablt under the decree did not operate 
as arevivor, and did not, consequently, give a fresh 
start for limitation for execwtiog of the decree. C 
MUTHIAR CHETTIAR Ve CHIDAMBARAN CHETTY, 53° C. 578; 
33 O. W^ N. 336; A. I. R. 1938 Cal. 686 404 

. 
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Lis pendens, effect of. : 

With regard Saath pendente lite the rule is 
not that the alienation is absolutely void but the 
transfer will not dffect the rights of any party thereto 
under any decree or prêer which may be made in 
the suit. In other words, the transfer will be avail- 
&ble and valid subject, however, to the result of the 
Sui&quring the pendengy of which the transfer is 
made." M RANGASAWAI NADAR v. SUNDARAPANDIA 
'HEvAR, A. I. R. 1928 Mad. 635 548 


e . 
wer Burme Land and Revenue Act (I! of 
1826), s. 19 -aRules under the Act, r. 51—Squatter 
-oy Government land—Right to sue in ejectment— 
- Notice to quit, effect of. : 

A person who has been in possession of Government 
land as a squattercannot file a suit for ejectment 
with regard to hat land after he has received a 
notice from the Revenue Authorities to quit. R Maune 
AUNG Pyrv. Auna Mo, 6 R. 214; A. I. R. 1928 Rang. 


188 636 
Madras Civil Rules of Practice, r. 64. See C. 
P. O., 1908, O. XIII, nn. 1, 2 16 


ras District Municipalities Act (V of 1920) 

jer it for conduct of elections, r. 26 (2)—In- 

e spection of ballot papers by party, when per- 
issible. 

"Under r. 26 (2) of the Rules for the conduct of 
*Municipal Elections, although an Election Court 
may order the ballot papers tobe inspected, it isa 
power which should be exercised with the greatest 
circumspection, since otherwise the voters would no 
longer be safeguarded by the secrecy of the ballot. 

The mod@in which any particular elector has voted 
ought not to be discovered until he has been proved 
to have voted, and his vote has been declared by a 
competent Court to be invalid. The examination of 
the ballot paper must follow the proof, not precede 
it, and if it is necessary to find such a paper the 
search must be conducted by the Judge himself or 
by the subordinates in whose impartiality he has 
complete confidence. The parties themselves should 
never have access to the general contents of the 
ballot box. M PULAKAM  RAMAKRISTNAREDDI v. NooNEY 
PANAKALU, A. I. R. 1928 Mad. 1129 342 


~—~—— $8. 49, 51—Rules for decision of election 
disputes—R. 11 (c)-—Disqualified candidate, return 
of— Procfedings under s. 51, whether exclusine 
remedy—Election petition, competency of—Dis- 
qualification, whether ground for setting aside 
election under v. 1l (c)—Hereditary archaka of 

temple, ‘whether servant of trustee under s. 49. 

Where a person who is disqualified to stand as a 
candidate for election to the Councillorship of a 
Municipality under s. 49 of the Madras District 
Municipalities Act is elected asa member, the only 
remedy provided by the Legislature for “removing the 
Councillor is by prozeeding under 8.51 of the Act. 
Clause (3) of s. 51 excludes every other. remedy. 

Under z. 11l (c) of the Rules for decision of elec- 
tion disputes, the disqualifidation of a candidate is 
not one of the grounds on which the election of a 
returned candidate can bg declared void.* . 

The hereditary archaka of a Hindu templegis not a 
servant of the trustee of the temple within the mean- 
ing of ql. (2) (vi) ofs. 49 of the Madras Distria Muni- 
cipalities Act, 80 as to disqualify he trustee rom 
standing for election to the Ooħncillorship, Where the 
archaka is a sittthg member of the Council. M 
MaNGAFGOUNDAR v.SÀ vfATHORAI MUDALIAR, A. I. R. 
1928 Mad.641; 55 M. L. 4, 632 ° * 765 

e. i e 


INDIAN CASES, ] 


(1928 


Madras District Municipalities Act—1920— 
coneld. i 


——— S. 51. See Mapras Districr MUNIOIPALITIES 
Act, 1920, s. 49 . 765. 


S. 93—"Professional "income", meaning of— 
Temple surplus funds— Income from investment, 
whether liable to tax under s. 98. 


A temple by investing its surplus funds canact 
be said to be exercising a profession or earning 8 
professional income and the income derived by & 
temple from such investments is not liable to be 
assessed to profession iz under s. 93 of the 
Madras District Municipalities Act. . 

The tax imposed by s.93, Madras District Munici- 
palities Act, is on professions and other sources of 
income, although for purposes of short statement 
the tax is known as ‘profession tax.’ But the 
phrase 'professional income' in the section means 
income derived from the actual exercise of a pro- 
fession. It does not include all the kinds of 
income specified in the sub-section. M MADURA DEvAs- 
THANAM v. MADURA MUNICIPAL Councit, 54 M. L. J. 625; 
51 M. 301; A. I. R. 1928 Mad. 569; 27 L. W. 834 89 


SS. 249, 321 (5), 338—License to run 
coffee-hotel—Cancellation for non-payment of water 
tax, legality of—Businesse continued— Pfosecution 
under s. 338 —Court, competency of,to consider pro- 
priety of cancellation. 


A license which has been granted by the Chairman 
of a Municipal Council under s. 249 of the Madras 
District Municipalities Act cannot be cancelled under 
s. 321 (5) of the Act for any reason other than for a 
violation of any of the conditions or the terms of the 
license. Accordingly, a license to run a coffee-hotel 
cannot be cancelled for non-payment of water tax 
due to the Municipality. 

An improper or illegal cancellation ofa license by 
the Chairman does not deprive the licensee of the 
license which he obtained properly and the terms of 
which he has notin any way violated. 

A prosecution under s. 338 of the Madras District 
Municipalities Act being a criminal one in which 
a person is sought to be convicted, in order to sustain 
a conviction thereunder it must be shown that the 
accused violated a legal order which a public servant 


or a statutory body was authorised under the law to 
pass. 





Where an act is ultra vires of a statutory body 
whether it be of the Chairmanor of the whole 
Council, the Court, which is asked to convict a 
person for the violation of the order of the statutory 
body, is not prevented from considering the legality 
of the order, although where the order is within the 
powers of the Chairman or the Council or sanctioned 
by the rules framed under the Act,it is not open to 
the Magistrate or the Court to go into the necessity, 
expediency or the reasonableness of the order. M 
OBAIRMAN, MUNICIPAL COUNCIL v. TIRUNARAYANA IYYEN- 
Gar, (1928) M; W. N. 379: AST. R. 1928 Mad 847; 29 
Cr L.J 71( 23 L. W, 218; 51 M. 876; 55 M. L. J. 566; 

*10 A. I. Cr. R. 406 i 454 


Madras Estates Land Act (I of 1908), ss. 42, 
146, 147— Trgnsfer of &olling— Pfoceedings for 
enhantemegt of rent against registered pattadar— 

» Transferee in possession nob impleaded — Proceedings 

* whether binding on transfereegin suit for rent at 

enhanced rete—'Defuulter’, medning of. 


Vel. 110) ' 


Madras Estates Land-Act—¢oncld. 


Where no notice wag given to the landlord of the 
transfer of a holding, under s,146 of the Madras 

Estates Land Act, and proceedings under s. 42 of 
"the Act for enhancement of rent were taken by the 
landholder against the registered pattadar alone 
though the transferee was in possession of the lands 
at the time: 

«Held, if a subsequent suit unders.77 of the Act 
for recovery of rent at the enhanced rate, that the 
transferee was bound by the enhancement proceedings 
although he was not a party to those proceedings. 

The word ‘defaulter’ i$ s. 42, Madras Estates Land 

Act, jncludes a registered pattadar against whom an 
order for enhancement of rent has been passed. M 
METUKUR SunBA REDDY v. DAMAYARAPU VENKATA SUBBA 
Reppy, A. I. R. 1928 Mad. 519; 55 M. L. J. 72; 51 M. 
755; 28 L. W. 558 539 


88.125, 132—Decree of Revenue Court for 
arrears of rent—Transfer of decree to Civil Court 
for execution—Sale by Civil Court, whether free 
from encumbrances. 


Where a decree for arrears of rent obtained ina 
Revenue Court under the Madras Estates Land Act 
is transferred to a Civil Court for execution, and 
the holding is sold by*the Civil Court, the sale is 
not free ffom encumbrahces, M VANKAYALA SUBBA- 
RAYUDU v. KoLLcRI VENKATARATNAM, (1928) M. W.N. 
266: 531 M. 632; 55 M. L. J.314; 28 L. W. 411; A. I. 
R. 1928 Mad, 1074 136 


SS. 146, 147. See Mapras EsTATES LAND 
Act, 1908, s, 42 - 539 


S. 151—0Occupancy ryot enclosing substantial 
portion of holding for residential purposes—Diver- 
sion from agricultural purposes—Eyectment. 

Where out of a plot of land measuring 2 acres a 
house was built and a compound was erected for 
residential purposes to the extent of one acre: 

Held, that there was a diversion of the land from 
agricultural purposes and the landholder was entitled 
to eject the ryot from his holding under s, 151 of 
ihe Madras Estates Land Act. 

The mere possibility or even the certainty of land 
being built upon and becoming unfit for agri- 
cultural purposes is not sufficient to bring in the 
operation ofs. 151 of the said Act. M PASUPULETI 
NARAYANA Rao. VasinEDDI, 54 M L. J. 621; A I. R. 
1928 Mad. 564; 27 L. W. 845; 51 M. 748; (1928) M. W. 
N. 694 366 


Madras Hereditary Village Offices Act (IIl of 
1895), s. 6—Revision of village establishment — 
Appointment as Triune Officer of person holding 
Village Office, validity of. 

Where at the time of the revision of the village 
establishment of a village, the ename of a person 
who'was village Ambalam was sent up by the land- 
holder and the Revenue Divisional Officer appointed 
him Triune Officer: 

e Held, that the appointfnent was perfeetly valid and 

competent M SAKKARAIYAPPA PILLAI v.* SAMUSUKANT, 

Rowrnzn, A. I. R. 1928 Mad. 1192 389 


Madras Irrigation Cess Act (VII of 1865),5. 1, 
proviso—Inimdar's,right to fra, irrigqtion—No 

increase in @rea of cultivation or «alteration in 

size of tank or capacity of supply chamnel—Second* 

erop on single crogelands and wetcrop om dry lands, 

vatsing of, effect of—Liability topay dss, 
. * . 
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Madras Irrigation Cess Act—concld. 


The question of the liability of a zemindar or 
inamdar for the payment 8f ecesse to Government 
for water used for purposes of cultivation depends 
on the extent to which he is entitled to supply of 
water free of charge and the extent to which hg is 
so entitled to such free Supply is, in the abs@ace of 
a clear and definite arrangement or engagement, 
determined at the accustomed supply of water at» 
the time of the grant. . 

Therightto free irrigation mustebe measured by* 
the physical conditions such as the size of the charmel, 
or the nature and extent of the sluices and weirs 
governing the amount of water which enters the 
channel, and not by the purposes for which the 
grantor or his tenants have been %ccustomed to use 
water from the channel prior to the date of the grant, 

Where there has been no alteration in the size or 
capacity of the supply channel or of the tank capa- 
city, and the original tank area as shown in the 
inam register has not been increased, the mere fact 
that the wet crop has been grown on dry lands and 
a second crop on wet lands in excess of the re- 
cognised double crop area is not sufficient to render 
an inamdar liable to water cess. eM Srvucan Cugr-* 
TIAR v. SECRETARY OF STATE FOR INDIA, (1927) M. W.N. 
898; A. I. R. 1928 Mad. 261 878, 


Madras Local Boards Act (XIV of 1920),ss. 93, 
288 (2), Sch. IV, r. 9—"Professional Tax", levy of 
—'Income' whether net or gross—Assessment on 
erroneous basis—Suit to set aside assessment, main- 
tainability of. . 


The word "income" as used ins 93 of the Madras 
Local Boards Act medns net income and not gross 
income. 

Where the basis of taxation or assessment by a 
local authority is itself challenged, the Civil Court 
has power to consider whether the basis relied upon 
by the Board is the correct one or not and a suit for 
setting aside the assessment on that ground is not 
barred. M ARUNAOHALLAM CHETTIAR v. NAMAKKAL 
Union Boarp, A. I. R. 1928 Mad. 340; 54 M.L. J. 603; 
27 L. W. 811; I. L. T. 40 Mad. 275 5 


————- 88.159, 207— Order for removal of obstruc- 
tion to public pathway—Disobedience by members 
of community—Charge against person as representa- 
tive of community, competency of. 


In order to make a person liable for disobedience 
under s. 159 of the Madras Local Boards Act he 
must be the owner or the occupier of any premises 
which caused the obstruction or encroachment. 

A conviction under ss. 159 and 207 of the Madras 
Local Boards Act for alleged disobedience of an 
order to rem$ve an obstruction toa publie pathway 
cannot be had against the treasurer of a community in 
the absence of anything to show that he was the owner 
or occupier of the premises within the meaning of the 
Act. M In re VADUGU Kumara Napag, A. I. R. 1928 
Mad. 485; 51 M. 524; 28 L. W. 73; 29 Or. L. J. 727; 55 
M. L. J. 2069 10 A. I. Cr. R. 397 : 583 


— —— ss, 219, 221— Pandal erected. without license 
—BSubsequent levy of fee—" License fee", Whether 
due*-Penalty, whether leviable by Magistrate, 

A Union Board ca&not move a Magistrate under 
8.221 of the Madras Local Boartls Act to recover 
the penalty imposed by 4t von a persgn .who 
erected g pandal without optaining a lieenge from 
the Board under s. 163 of thæAct, 
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Madras Local Boards Act—coneld. 


Acting under ss. 212 and 219 a Magistrate after 
convicting a person for failure to obtain a license 
can inaddition to th® fine which may be imposed 
recover and pay tothe Local Board the amount of 
fee chargeable for the license but there is no pro- 
vittes in the Act empowering the Local Board to 
fix a penalty for erecting a pandal without a license. 
Nor* can the Local Boardlevy fees without granting 
a license; anysuch fee imposed by the Board cannot 
be held to have become due under s. 221 ofthe Aot. 

ucre.—Whefher in a proper case under s 221 of 


'the Act the defaulting party can plead by way of 


. X. Or. R. 369 : 


defence that no amount is due from him as he had 
not erected a pandal. M Maripu GoPAYYA v. EMPEROR, 
(1928) M. W. N. 819; A. I. R. 1928 Mad. 682; 55 M.L. 
J. 27; 29 Cr. L. J. 681; 28 L. W. 312; 51 M. 866; 10 A. 
233 


-$. 288 (2), Sch. IV, r. 9. See Mapnas Locan 
Boarps Act, 1920, s. 93 5 


Madras Revenue Recovery Act (ll of 1864), 
ss. 37-A, 38—Madras Subordinate Collectors and 
Revenue Malversation Regulation (VII of 1828) 
—Revenue Divigonal Officer, whether *Collector'— 
Revenue sale confirmed by Divisional Officer under 
s. 38-—District Collector or Revenue Board, power of, 
«to set aside sale. 


A Revenue Divisional Officer is a "'Oollector" 
within the meaning of ss. 37-A and 38 of the 





. Madras Revenue Recovery Act and is the only officer 


to confirmer to set aside a revenue sale acting under 
the proviso to s. 38, cl. (3). Where he bas confirmed 
a revenue sale and has not chosen to exercise his 
power underthe proviso, the sale becomes final and 
neither the District Collector acting under the 


: general powers of revision under the Madras Sub- 


ordinate Collectors and Revenue Malversation Regula- 
tion VIIof1828 nor the Board of Revenue has any 
jurisdiction to interfere with the sale. 

The provisions of the Madras Revenue Recovery 
Act of 1864 are complete and cannot be affected by a 
general Aot like the Madras Regulation VII of 1828, 
M GaNDHAM OHINA BRAHMAYYA v. PAPPUSETTI GANGULU, 
27 L. W. 420; (1928) M. W. N.316; A. I. R. 1928 Mad. 
499; 55 M,L. J. 33; 51 M. 695 114 


Madras Subordinate Collectors and Revenue 
Malversation Regulation (VII of 1828)— 
Revenue Divisional Officer, whether ‘Collector.’ See 
Mapras Revenue Recovery .Aor, 1864, ss. 37-A, 38 

` 114 


Madras Village Courts Act (I of 1889), s. 73— 
—Revision of decree on ground. of gross partiality 
of panchayat—Knowledge of party, during trial, 
whether debars revision. 

Under s. 73, Madras Villege Courts Act, it 
is open to a party deeming himself aggrieved 
by any decree or order of a Panchayat Court to 
move the District Munsif for setting aside such order 
on the ground of corruption, gross partiality or mis- 
conduct of the Village-Court within sity days from 


, the date of the decree. e 


The fact that the party was aware, even at the 
fime #he trial went on, of the fact that the Panchayat 
Court was grossly partial to, hime ow corrupt,e does 
not make it incumbent upon himto apply to the 


Mungif,by way of revision and ask for interference, e donees, 


beforea decree is passed. M VASUDEVA SHANABHAG v. 
Daxorf&aftA SHANABHAG ° . 113 
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Maintenance grant—Cash payable out of profits 
of village—Charge — Lord Canning's Proclamation 
—Revival of subordinate rights—Charge-holder, posi- 
tion of. 

Even in the absence of words directing that the pay- 
ment of a certain maintenance should be a charge upon’ 
the property, the fact that it isa charge upon the pro- 
perty may be implied from the circumstances of the 
case and from other portions of the document. 

The fact that a maintenance allowanceshas begn 
enjoyed for along time and has been received Qur- 
ing all that time out of the income of certain lands 
with the acquiescence of successive holders justifies 
the conclusion that there was a valid grant of main- 
tenance which was a charge on those lands, 

After the Proclamation of Lord Canning wheré pro- 
prietary rights were restored, the rights of subordi- 
nate proprietors which had been held against the 
proprietors before the confiscation were revived. The 
case of a subordinate proprietor and a charge-holder 
stand on the same footing. O DEPUTY CoMMISSIONER 
v. Munn, 5 O. W. N. 202; 3 Luck. 446 


Majority Act (IX of 1875), s. 2 (1). See Munam- 
MADAN LAW 52 


Malabar Law—Adimayavana— Construction of grant 
—Permanent irredeemable tenure or mere rent 
charge. ° 
Where an adimayavana document described itself 

as a renewal of a kanom with a specified kanom 
amount, the michavaram was considerably in- 
creased by the document and the adimayavana 
avakasam was specified and limited to specified 
paras of paddy a year, and it was also stated that 
for the arrears of michavaram, if any, the kanom 
was liable : 

Held, thatthe terms of the document were wholly 
inconsistent with the existence of a permanent 
irredeemable tenure and that the tenure was only 
in the nature of a permanent rent charge. 

The question whether an adimayavana grant 
relates to the land itself or is confined to a charge 
over the produce of the land has to be decided in 
each case upon a construction of the particular deed 
of grant. 

The description of a particular land as land in 
respect of which a party has an adimayavana right 
is quite consistent with such adimayavana right 
being either extensive or limited. M VASUDEVAN 
NAMBUDRIPAD v. M. Kannan Nayar, A. I. R. 1928 Mad. 
1094 759 


Gift to donor's wife and children—Existence 
of children to wife by previous husband—Donees, 
whether take as co-tenants or with incidents of 
tarwad property. 

When a follower of Marumekkathayam Law 
makes a gift of property to his wife and 
children, she having already children living by a 
former husband, ¢he donees take the property not 
with the incidents of tarwad property such as im- 
partibility attached to it but only as ordinary donees 
each entitled to an equal share as tenants-in-common. 

A tavazh? has been always understood as cog- 
sisting of a mother and ajl her children and 





" descendants in the femalg line. A body consisting 


of se woman and some of her children only cannot 
be recognised as, a» tavazhi god if property ig given 
to them they “would take $t as, ordinary joint 
in which eaclf will oe entitled in the absenca 


*of any express provision to the gontrary toaü equal 
e e : . 
. * kk 


. .. 
: . s 
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s. : 


Per Venkatasubba Rao, J.—The basis principle of 
the Marumakkathayam Law recognises the mother 
and not the father as he source of the line of 
descent. A tavazhi any more than a tarwad, cannot 
be created by act Óf parties and it follows from 
this, that aman at his option cannot constitute his 
wife and some of her children into atavazhi. M 
KyrreT® Morraiyan Kurri v. NATUKANDY, (1928) M. W. 
N? 331; A. I. R. 1928 Mad. 870; 51 M. 574; 55. M.L. J. 
208; 28 L. W. 401  . 480 


Malabar Tenants’ Improvements Act (I of 
1900), applicability 9f, to building sites. f 
The Malabar Tenants’ Improvements Att applies 

only to agricultural holdings and not to building 

sites. M PATHUMA UMMA v. ALIYAMMAKKANATH MOIDEEN, 

A. I. R. 1928 Mad. 929 752 


S. 6 (1)—Suit in ejectment—Dispute between 
kanomdar and sub-lessee in possession as to payment 
of eompensation amount—Decree in ejectment direct- 
ing plaintiff to deposit amount in Court leaving 

' decision of dispute to future proceeding, whether legal 
~Ascertainment of tenant's compensation, whether 
condition precedent to ejectment. 


Under the Malabar Tenants’ Improvements Act I of 
1900, a tenant cannot*be ejected until the plaintiff 
landlord has deposited *in Court to the account of 
the tenant the value of the improvements for which 
the tenant is entitled to compensation. Until that 
amount has been ascertained and paid to his 
credit, there is no question of executing the decree 
much less of staying its execution. 


Under s,6 (1) of the Act the payment of com- 
pensation is clearly a condition precedent to 
ejectment. 


Where in a suit in ejectment under the Aot, 
there is a dispute between the kanomdar and his 
sub-lessee who is in actual possession as to the 
amount of compensation payable to the sub-lessee, 
the Oourt cannot decree ejectment with a direction 
to the plaintiff to deposit the amount in Court leaving 
the settlement of dispute between the kanomdar and 
sub-lessee to subsequent proceedings. The tenant’s 
compensatiun must be determined before ejectment 
can be decreed. M Eratmc Onanpu KOTTI v. Viaya- 
THEN MAHADEVI, A. I. R. 1928 Mad. 534; 55 M. L. J. 450; 
28 L. W, 704 738 


Malicious prosecutlon—Conviction by one Court, 
whether conclusive evidence of reasonable and pro- 
P cause—Judgments of Criminal Court, value 
of. 

In an action for damages for malicious prosecution 

where the facts contained in the plaint are pro- 

fessedly within the personal knowledge of the com- 
plainant, the mere fact that the first Oriminal 

Court believed the complainant’s statement and 

convicted the accused would not $e any evidence of 

the absence of reasonable and probable cause if the 

Appellate Court comes to a contrary conclusion. 

In such proceedings the judgments of the Oriminal 
eCourts are conclusive "for the purpose of showing 
that the prosecutions terminated, in favour of the 
plaintiff but it is doubtful if the findings of ihe 
Criminal Courts by themselves, are any evidefice of 
malice or went of eagonable and, probable cause. 
itis for the ivil dout to go into all the evidence 
and decide for itself whether" such malice or cauge® 
existed ðr not. A ETE v. SHAMSUDDIN, “26 A. L. J. 
439; A. I, R, 1928 Ad), 337; 50 A. 718 . 413 

. . e 


Minor—Contract byeguardian—Specific performance 
— Delivery of possessio€—Doctitne of ‘part-per- 
formance. 
The guardian of a minor cannot enter into a con- 

tracton the minor's behalf sọ as to bind the miner in 

such a manner as to be capable of being specifically 
enforced against the minor. It makes no difference 
that pursuant to thecontract the guardian,* by way* 
of partly performing the contract, has placed the 

other party in actual possession. e i 
The doctrine of part-performance being a doctrine 

of equitable relief can be held to apply only to the 

person concerned and if the contract was not a con- 
tract of the plaintiff who is suing, the equitable 
principle cannot beinvoked as agüinst him. M Mova 

Nacesuwara Rao v. MANDAVA Koramata, (1928) M. W. N. 

214; A. I. R. 1928 Mad. 830 492 


Misconduct. See O. P. O., 1908, Scu. II, Para. 1 (15) 
(a) 833 
See LEGAL Praoririonzrs Act, 1879, s. 13 (b), (7) 

815 


MisjoInder of parties and causes of actlon. See 
C. P. 0.1908, O. I, n. 3 ° 672° 


Mortgage—Lease by mortgagor when binding on 
mortgagee. x? 
Tenants who were settled on the land by a 

mortgagor after the mortgage could keep their lands 

against the mortgagee upon proof, the burden 
whereof would be upon them, that the leases in their 
favour were granted on the usual térms in the 

ordinary course of management, Pat Bent Prasap v. 

Ganaoo en 7 Pat.349; A. I. R, 1928 Pat. 372; 9 P. 


T. 79 287 


Mortgage by conditional sale— Construction 
of deed. 

A co-sharer paid the revenue due on the entire 
estate and the other co-sharers agreed at the time 
of the settlement to pay rent to the former for the 
lands which were in their possession, and to divide 
the lands according to their shares whenever the 
controversy about the compensation was settled and 
the claim of the co-sharer who had paid the revenue 
was satisfied : e 

Held, that the transaction which took place at the 
settlement amounted only to a mortgage by way of 
conditional sale and the other co-sharers were en- 
titled to redeem their shares on payment of the 
amount due to the co-sharer who ‘had paid the 
revenue, A PARTAP SINGH v. MEHARBAN 392 


No reference to interest in hypothecation 
clause—Reference in personal covenant-—Mortgagee, 
whether enéitled to treat interest as charge. 

A mortgagee, in the absence of any contract to the 
contrary, is entitled to treat the interest due under 
the mortgage as a charge on the estateand the 
mere fact thatin a bond there isan express ‘refer- 
ence to interest in the personal covenant and no 
express reference to interest in Phe hypothecation 
clause is not evidence of any contract to the contrary. 
Pat Rc Ra; SINGH v. SHEONARAIN Lat, A. I. R. 1928 
Pat. 393 e 594 


— vw—- Prior and pyisne mortgagee—Decree on prior 
mortgage without vmpleading puésne mortgagee— Dis- 
possession of puisne mortgage¢s—Puisne mort gagee's 
right to be E to possession —Civil, Procedure 
Code @Act V of 19 8), O, XSI, v. 108. 

: : 
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Mortgage—contd. | 


When a prior mórtgagee brings the mortgaged pro- 
perty to sale in execution of a decree on his mortgage 
and asecond mortgagee of the property is not joined 
as a party to the suit on which the mortgage-decree 
is ined, the rights, of the Second mortgagee 
are unaffected by the suit of the first mortgagee 
and the sale in execution of the decree. 


A second mertgagee who is dispossessed by the 
punc in a sale in execution of a decree obtained 

y a, prior mortgagee to which he is not a party, 
is entitled to bring a suit under O. XXI, r 103, 
Civil Procedure Code, to be restored to possession. 
R Maune Suwe Ox v, Karama PILLAY, 6 R. 122; A. I. 
R. 1928 Rang. 1276 701 


Redemption — Morigage-deed providing that 
redemption should not take place for fifty years— 
Mortgagee entitled to construct building and charge 
for cost with 25 per cent. compound interest—Mort- 
gagor's tramsferee's right to redeem before expiry 
of stipulated period — Deed — Construction—Mort- 
gagor taking further loan—Mortgagee remaining in 
possession of property and ‘receiving interest on 
new loan—Deed ftot explicitly transferring interest 
in immoveable property but postponing redemption 
e until payment of amount due on previous deed 
—Deed, whether deed,of further charge—Mortgagee's 
transferee, whether bound to pay amount due 
under deed, 


Ordinarily, and in the absence of a special con- 
dition antithag the mortgagor to redeem during the 
term for which a mortgage is created, the right of 
redemption can only arise on the expiration of the 
specified period, but where it is shown on the 
merits that the effect of the condition postponing 
redemption for a specified term of years is to make 
the mortgage practically irredeemable, a Oourt is 
justified in setting it aside. 


Where, therefore, a mortgage-deed contains a 
condition that redemption was not to take place for 
a period of fifty years irom the date of the execu- 
tion of the deed and further contains a provision 
by which the mortgagee is entitled to construct 
buildings gnd then charge the mortgagor at the 
time of redemption with the cost of the buildings toge- 
ther with 25 per cent. compound interest, this last 
condition might have the effect of making the mort- 
gage practically irredeemable and the Court will be 
justified in refusing to enforce the condition under 
which the mortgage cannot be redeemed within fifty 
years. 


Where a mortgagor takes a further advance agree- 
ing to pay interest on the new loan, theugh the deed 
does not explicitly transfer an interest in specified 
immoveable property, but postpones redemption of 
the property already mortgaged until the amount on 
the deed under which the new loan so ob- 
tained is paid; the deed is a deed offurther charge 
and a transferee from the mortgagor, seeking re- 
demption is under an obfigation to re-pay the amount 
due on it before he can redeem the property. O 
THAKUR BakusH SINGH v. JAGDAT, 5 O. W.N. 525 689 








Zarpeshgi—Constructipn—eLease or morégage 
—Tests, M 
Per Kulwant Sahay] »—The question whether a 
pum a@yapced as zarpeshgi wag by way of security 
or asa loan would depfmd, on the intentifn of the 


INDIAN OASES. 


(1928 
Mortgage—econcld. 


pares it as can be gathered from the instrument 
itself. 
Held, on a proper construction of the deed in 
question, that the relationship,created by it was 
that of a mortgagor and mortgagee and not of a 
lessor and lessee Pat UxESHWARDEARI SINGH v. NEMAN 
Sryeu, 9 P. L, T. 357; A. I. R. 1928 Pat, 410; 7 Pat. 690 
* 469, 
Mortgage sult—Appointment of Receiver—Interest 
inarrears as ground for appointment. i 
So long as interest on the mortgage-debt is in 
arrears a mortgagor is not® entitled to oppose an 
application .by the mortgagee for appointment gf a 
Receiver to collect the rents of the mortgaged pre- 
mises. R Kroo Joo TINv Ma Srs, GR. 261; A. I. R. 
1928 Rang. 176 620 


Motive—Omission by prosecution to allege or prove 
motive—Actual commission of offence proved— 
Conviction, whether to be upheld. 

It is not the duty of the prosecution to suggest or 
to prove any motive on the part of the accused in 
committing an offence. Ifthe actual evidence as to 
the commission of the offence is believed, then no 
question of motive remains to be established, and 
the conviction should be upheld. O Tirak Ram v. Em- 
PEROR, 50. W. N. 596; 29 Or. L, J. 768 e 800 


Motor Vehicles Act (VIII of 1914), ss, 6,16— 
Owner leaving busin charge of licensed driver— 
Bus driven by unlicensed person during owner's 
absence—Liability of owner—' Allow' a person io 
drive, meaning of —Criminal Law—Master's liability 
For acts of servant. 

Whether the owner of a bus canbe said to have 
‘allowed’ any person who is not licensed, to drive 
it, within the meaning of s. 6 of the Motor Vehicles 
Act, isa question of fact depending on the facts of 
each case. 

A servant has no implied authority to engage a 
stranger to do work on behalf of his master, so as to 
render the master liable for the stranger's acts or 
defaults except perhaps in a case of necessity, which 
term comprises only some well-known exceptional 
cases. 

The owner ofa bus left for home leaving the bus 
in charge of his licensed driver. The bus was driven 
during his absence, without his knowledge and with- 
out his consent, express or implied, by a person who 
was not a licensed driver: 

Held, that the owner could not be said to have 
allowed the unlicensed person to drive the bus and 
could not be convicted under s.6 of the Motor 
Vehicles Act: 

Held, further, that the owner could not be held 
responsible for the act of his licensed driver inas- 
much as, even if the latter had allowed an unlicensed 
man to drive the bus, he could not be held to have 
acted in the scopt of his employment. O  IspRa 
Mouan Roy v. Empsror, 47 O. L. J. 460; A. I. R,:1928 
Cal. 410; 29 Cr. L. J 694; 10 A. I. Cr. R 414 326 
———— S. 1Q. See MOTOR VegnicLes Acr, 1914, a 

3 


s — — — s. 16—Motor Vehicles Rules, r. 41— Conviction 
under s. 16—HMagistrate'sepower to cancel permission 
to ply for hire. " 

TA Magistrate, his no pewar under the Rules 

framed under the Motor Vehicles eAct, 1914, . to 

*aancela permit to ply for tire though he has. power 

under y. 41 to cancel a driver's licgnse. Pat. SHEODATT 

Roy v. EMPEROR, 2, Or’ L.J. 771 803 


T 


Yol, 110) 


Motor Vehicles Rules, r. 41. See Moror VEHIOLES 
Acr, 1914, s. 16 . 803 

Muafidar—Mortgage of muafi right—Mortgagor whe- 
ther entitled to assert invalidity of mortgage to 
justify eviction of morégagee. 

A muafidar whọ has mortgaged his muafi plots 
cannot assert against the mortgagee whom he has 
evicted, his own want of title, to justify his action in 
ejecting the mortgagee. O Suyam Manowar v. BENI 
Mana, 5 O. W. N. 545; A. I. R. 1928 Oudh 336; 12 R. 
D. 119 320 


Muhammadan Law-Acknowledgment—Child- 
ren proved to be gllegitimate—Effect of acknow- 
ledgment. g 

° Acknowledgment of paternity by the father can- 

not confer on the children the status of legitimacy 

under Muhammadan Law where it is established 
that the mother of the children was not married to 
their father at the time of their birth. L F'EROZEDIN 


< Kuan v. Nawas Kuan, 29 P. L. R. 529; 9 Lah. 581 258 





Presumption—Burden of proof. 

Apart from the general rule thata plaintiff must 
prove his own case, the Muhammadan Law throws a 
special.onus upon a plaintiff challenging an ac- 
knowledgment or adoption, It enacts that if a man 
has acknowledged another as his legitimate child the 
presumption of paternity arising therefrom can 
only he rebutted, ° 

(a) by disclaimer òn the part of the person ac- 
knowledged; or 

(b) such proximity of age as would render the 
alleged relationship physically impossible; or 

(c) proof that the acknowledgee is in fact the 
child of some other person. Pat BIBI FATMA v. ABDUL 
Karim, A. I. R. 1928 Pat. 539 428 


Divorce—Delegation of power to divorce— 
Post-nuptial delegation, validity of—Delegation by 
minor husband, effect of—Majority Act (IX of 1875), 
s. 2 (1)—Reasonableness of delegation. 

Under Muhammadan Law a post-nuptial delega- 
tion to the wife of the power of divorce or tufweer-i- 
talaq is valid. 

Such à delegation can be made by a minor husband 
inasmuch as the delegation ofthe power to divorce 
‘is an aot in the matter of divorce which is exempted 
from the óperation ofthe Majority Act by s. 2, cl. (1) 
of the Act. 

Astipulation in an agreement to allow the wife 
jn certain circumstances to divorce herself from the 
-husband would not, of itself, show that the agree- 
ment was brought about by undue influence or co- 
ercion. There is nothing unreasonable ina husband 
delegating to his wifethe power to divorce in the 
event of certain circumstances happening. © FATIMA 
KHATUN v, FAZLUL Karim Mea, 47 O, L. J. 372; A. I. R. 
1928 Cal. 303 . 52 


——— 'Laan'—Wife guilty of adultery, whe- 
e ther entitled to divorce—Hwistence of illegitimate 
child, effect of. . 
A Muhammadan wife who is accused by her 
husband of adultegy is not entitled to obtain a 
divorce on that ground if she i$ really guilty of 
adultery. * y * 
eThe procedure of ‘gan’ is only applicable to cases 
where there is no evidence aliunde as to adultery. 
Wheresn illegitimate child js in existence there 
.is no roog left for the right ‘or the procedure of 





lagn, B KHATIJABIBI UMARSAHEB v. UMARSAHEB 
" ANSÉRSAHEB, 30, Bom. L. R, 447; 52 B. 295; ACL R. * 
1928 Bom. 285 NC 8 . x 131 
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Muhamm adan Law—concld. 


Gift by father to sow for love and affection 
—BSimple gift or gift for consideration—Delivery of 
possession, necessity of— Daclardtions of owner and 

` donee about possession, admissibility of. 

A gift made by a father in favour of his sons 
out of natural love and affection is not a gift for 
consideration but a simple gift as undérstood in 
Muhammadan Law. Inorder to validate such a gift, 
possession must pass from the donor to the lones. e 

Neither the declaration of the dfnor nor that of 
the donee made in their own faveur is admissibléto 
prove transfer of possession, as against a stranger. O 
MonaxMAD Hyper v. Mott Lat, 12 R. D. 202; A, I. R. 
1928 Oudh 414 26 


Guardianship—Wido&'s power to enter 
into contracts of partnership om behalf of minor 
children —Rights and liabilities of such, minors. 

A Muhammadan widow, as such is not competent 
to enter into an agreement on behalf of her 
children, with her deceased husband's partners, to 
continue the partnership business. 

Where à Muhammadan widow entered into such an 
agreement with her husband's partners : 

Held, (1) that the agreemenf was not binding ge 
the minor children and their share could not bc 
made liable for any loss incurred ; d 

(2) that the partners who had in fact carried eon 
the business with the partmership assets, were bound 
to account to the minors for theirshare in the net 
profits made as well as for their share of the assets 
of the firm at the time of their father's death. R 
A. Kuorasany v. C. Acua, 6 R. 198; A. I? R. 1928 Rang. 
160 349 

Wakf—Kazi'a power to appoint mutawalli 
—District Judge's power to appoint where no muta- 
walli exists, 

Where there is no mutawalli in respect ofa wakf 
the Court has power to appoint one in the exercise of 
its powers as a kazi under the Muhammadan Law. 

The practice of invoking the power of a District 
Judge asa kazi in connection with matters of public 
and religious trusts under the Muhammadan Law 
has become general and it cannot be doubted 
that in a proper case the Judge should exercise 
the powers which he does possess. C ABDUL ALIM ABED 
v. ABIRJAN Brat, 32 C. W. N. 835; A. I. R. 1928 Cal. 368 

416 

Rules of succession to office of mut- 

walli—Dedication, when complete—Change of psses- 

sion, necessity of— Power of wakif to lay down con- 

ditions of devolution after declaration but before 
change of possession. 

When property is devoted to religious and charit- 
able purposes it is usual for the appropriator to lay 
down rules for succession to the office of trustee upon 
which the question of succession depends. But if no 
such rules are laid down the power of appointment 
is vested in the appropriator during his life. 

Under Shia Law a mere declaration of wakf does 
not constitute a valid dedication unless and until 
the foungler divests himself of the proprietary interest 
in the dedicated property by transference of posses- 
sio and it is open to tbe wakif to lay down cote 
ditjons attaching to the wakf up to the moment of 
ch#age of possession. Pat ALI ZAMIN v. #IKBAR ALI 
Kras, 7 Pit. 468; a. I. R. 1928 Pat. 532 12 


Negotiable Instruments Act (XXVI of 1881), 
$. 87. See Bits or lixofawaE Orpfyance Hone 
Kota, 1885, 5. 4 . ce 127 
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Oaths Act (X of 1873), $s, 8, 9, 11. 

It is doubtful whether a special oath which 
isnot in the form préscribed by s. 8ofthe Oaths 
Act could be administered by Thdian Courts. B 
KHATIJABIBI UMARSANEB ve UMARSAHEB ANSERSAHEB, 30 
Bom. L. R. 447; 52 B. 295; A. I. R. 1928 Bom. 285 131 
S8. 9, 11. - See Oarus Act, 1873, 8. 8 131 
Officia! Liquidator—Posver to refer to private 





arbitrafion. See Companies AcT,1913.5.152 ^ 695 
Onus probandi. See Custom 550 
Onus of proof, 

See TIJECTMENT ° 623 

See LANDLORD AND@ENANT 438 

See Rattways Aor, 1890, s. 75 778 


Oudh Rent Act (XXII of 1886), s, 3 (10) —Land 
let out for planting grove—Grove not planted—Rent 
payable on land—eijectment in Revenue Court— 
Suit for possession in Civil Court, whether main- 
tainable—Jurisdiction of Court. 

A person to whom land is given for the purpose 
of planting grove without any contract or agreement 
to pay rent is not atenant within the meaning of 
the Oudh Rent Act, but he is necessarily a tenant 
qn he is liable to pay rent for the land let out to 

m. 

& person to No land is let out for which he 
is liable to pay rent, if ejected in the Revenue 
Oourt, cannot maintain a suit for possession in the 
Civil Qourt. 

A tenant ejected from scultivatory holding must 

also give up his groves, where he holds 

cultivated lands and groves at a bilmukta rent in 

which case the groves are part of his holding. O 

Guras Since ® ALI Becu, 5 O. W, N, 190; A. IL R. 

1928 Oudh 230; 12 R. D. 28 E 50 


-— ss. 47, 48—1Holding—Mortgage of holding 
with possession—Mortgagee's right to collect rent— 
Break in holding to deprive tenant of his right— 
Enhancement of rent, whether legal 
Where a landlord mortgages with possession pro- 

perty held by a tenant, the mortgagee in possession 

is entitled to collect the whole rent of those holdings 
and the fact that the landlord enhances the rent as 

Lambardar does not entitle the landlord to recover 

the enhanced rent. 





Where a breakin a holding appears to bea trick 


to deprive the tenant of the protection of the Jaw it 
does not male an enhancement legal. O MogauMAD 
YAKUB Kuan v. JAGANNATH, 12 R. D. 128; A, 1. R. 1-98 
Oudh405 70 
— — — s, 108, cl. (15)—Suit for profits—Appli- 

cation for re-hearing granted—Omission to appeal 

—Right to be heard subsequently against order direct- 

ing re-hearing. 

Where an application for re-hearing of a suit for 
profits under s. 108, cl. (15) of the Oudh, Rent Act 
is granted and the plaintiff does not appeal against 
that order, he eannot subsequently be heard against 
the order directing re-hearing of the case. O Brxi 
Mapxo v_Goprnatu, 5 O. W. N. 713; 12 R. D. 405; A. I. 
R. 1928 Oudl. 405, * 702 


——— § 108, Ch 15--Suit for profits Title o 
plaintiff—Entry in khéwat i Mirum eda) 

* sufficient —RHecetpt of profils for 12 years prior to 
sujt, whether necessary. 

In a sfit under s 108, cl. 15 of the Oudh Test 
Act it is sufficient for a plaint®® in order to es- 
tablish prima facieehis title to a share to prove 
that his*name standserecérded in khewat or register 
of co-Shafgrs, prepared, kept an@ maintained by 

e * . 


INDIAN CASES, 


HARI AHIR, 5 O. W., N. 366; A. I. R. 1928 Oudh 266; 
R. D. 61 


e 
[1998 
Oudh Rent Act—conolt. 


the Deputy Commissioner under the Land Revenue 
Act and it is not necessary for him to prove that 
he has received profits at «some time within 12 
years prior to the institution of the suit, O Ram 
BALI v. Paras RAM, 12 R. D. 171; A. I. R. 1928 Oudh 
463 t 561 


— ——- 8.126 (1)—Joint estate—Lambardar'ge right 

to collect and sue for rent. T 

“Ina joint estate or under-proprietary or other 
tenure in which division ofland has not been made 
among the sharers, the persone who is entitled to 
exercise the powers conferred by the Oudh Rent 
Act in regard to the recovery of the arreafs 
of rent is the manager appointed on behalf of all the 
sharers, if the sharers have appointed a manager. 
Butif the sharers have not appointed a manager it 
must be presumed that they have accepted the 
Lambardar as their manager and authorised him to 
collect the rents O MOHAMMAD YAKUB Kuan v. pane 
67 


$,127—8Suit by alleged donee from deceased 

—Defendants denying gift and alleging themselves 

to be members of deceased's family—Suit under s. 

ud whether maintainable— Jafrisdiction of Revenue 

ourt, . 

Section 127 of the Oudh Rent Act is not meant to 
authorize Revenue Courts to inquire into questions 
of disputed title and to decide questions of & civil 
nature between persons who are bona fide claimants of 
the same property, A suit, therefore, brought under 
8. 127 of the Act by an alleged donee claiming,-under 
a deed of gift, property left by a deceased, against 
persons in possession, the nephews of the deceased 
who deny the genuineness of the deed and allege 
themselves to be members of the joint Hindu family 
to which the deceased belonged, is not maintainable 
ina Revenue Court. O Ismar Din v. SHAMBHU Dar, 
5 O. W. N. 495; 12 R* D. 166; A. T. R. 1928 UIS 
$.145—'Decree for a sum exceeding five 

hundred rupees, meaning of—Total amount of 

decree above Rs. 500—Individual judgment-debtors 
liable for less ~Limitaticn for execution of decree. 

The words ‘for a sum exceeding five hundred 
rupees’ ins. 145 of the Oudh Rent Act denote the 
total amount to be realised under the decree and 
not the amount for which the judgment-debtors 
are liable individually under the decree, when 
there are several judgment-debtors and the decree 
separates their liabilities. O ZaxauLLAH KHAN v. 
GULKANDI, 5. O. W. N. 23; A. I. R. 1928 Oudh 229; 12 
R D. 35; 3 Luck. 366 115 


Pardanashin lady—Disposition of  property— 

Ouns on party supporting transaction. 

In the case of a disposition of property bya 
pardanashin lady, specially when she is illiterate, 
a very heavy onus is cast on those supporting ber 
disposition to establish that ethe transaction was 
one which the flisponent thoroughly comprehended 
and deliberately and of her own free will carried 
out. But while it is impoytant to maintain the 
principles of law laid down for the protection of 
pardanashin ladies, 4t is alep importam not to 





transmute Such, a legal protecfion gto a legal, 
i e 


disability: 
Held, on the evidence, that in the 
burden lad been satisfactorily d 
j .? if ue f e. è 
ee 


resent cass the 
scharged. P C 
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6 
Vol, 110] 


Pardanashin lady—coneld. ' 


RuHULLA v. HassANALLI DeGuMIA, 32 C. W. N.929; 55 
M. L. J 84; I. L. T. 40 Bom. 113; 28 L. W. 595; 48 C. 
L. J. 412; A. I. R. 1928 P? ©. 303; 5. O. W. N. 1138 
$ 260 

Partition sult— Effect of previous partition of some 
properties—Procedure to be adopted—Dismissal 
of sugt, when proper. : 

* +The proper course to be adopted in a suit for 
partition when it ig found that some of the lands 
sought to be partitioned had been partitioned once, 
is to determine what lands had been partitioned and 
to effect partition of the remainder. If it cannot be 
determined what lands were partitioned, the suit 
should be entirely dismissed. G RAJJAB ALI v. MIAJAN, 
A. I. R. 1928 Cal. 830 638 


Partners—Compromise by some alone of several 
partners, validity of. 
lt is always possible for two partners to com- 
promise their claims inter se though that compromise 
would not necessarily bind the other partners. L 
Hanu Ram v, DHANNA SINGH Diway SINGH, A. I. R. 1928 
Lah, 915 401 


Partnership—Continuance of business by surviving 
partner ci ef deceased partner's estate for 
debts»? . 

The continuance by the surviving partners of a 
firm to carry on the business in the old firm's name 
does not by itself render the effects of a deceased 
partner liable for any partnership debts contracted 
“after his death. S Frrm or RADHA KISHEN v. GANGA 
Bar, A. I. R. 1928 Sind 121 730 
—— — — Decree against partners on loan contracted 

after dissolution of partnership to discharge part- 

nership debt—Payment of entire decree amount 
by one judgment-debtor—Suit for contribution, whe- 
ther lies—Limitation. 

Where for the purpose of paying off a partnership 
debt two partners, especially after dissolution, 
borrow on their own individual credit and raise 
money sufficient to pay off the partnership debt, 
such a debt cannot be regarded as itself a partner- 
ship debt, and ifadecree is obtained on such debt 
by the creditor and one of the judgment-debtors 
pays the entire decree amount, a suit by him for 
contribution properly lies against the other judg- 
ment-debtor without reference to the state of accounts 
of the partnership, and it makes no difference whe- 
ther a suit for the taking of the partnership accounts 
is or is not barred by the law of limitation. 

A partnership debt is a debt of the partnership 
and not merely a debt which is somehow merely 
connected with the partnership. M  ARUNACHALAM 
Szrval v. Norram Beer Vavu RowTHER, 27 L, W. 597; 
(1928) M. W. N. 394; A. I. R. 1928 Mad. 5x8 484 


Expulsion of partner—Qharges—Necessity of 
Yiving notice of charges and opportunity for 
defence. 
In a partnership concern if a particular partner 
is sought to be expelfed from the partnership on 
* the ground of certain allegations, he should have 
reasonable notice of the charges proposed to bb 
proaght against him, Ite should have a reasonable 
oppertunity of defending himgelf and the charges 
should be substantéated in a reasenmable manner, . 
“But there ® no necgssity jn such proceedings to 
allow all the formalities observed by Courts of Law. 
O Nr Das v, KUWI BEHARI Lar, A. I. R, 1928 Oudh 
424 . € 540 
. : e a . e : 
ce 
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'Good-will',*meanigg of—Valuation of good- 

will, principles governing. e e 

Good-will of a business means every affirmative 
advantage, as contrasted with negative advantage 
that has been acquired in oarrying on the Lue 
whether connected with the premises of the business 
or its name or style and everything connected with, 
orcarrying with it,the benefit of the busiftess. : 

Good-will is generally valued at So many years' 
purchase on the amount of profitsewith reference fo 
the business in question and these annual profit! are 
ordinarily caleulated on an average of three years. 8 
ABDUL LATIF v. SULEMAN UMER 639 
Part-performance. See LANDLORD AND TENANT 875 

, doctrine of. See REGISTRATION Act, 1908, s. 49 

193 

Mortgage with possession—Subsequent agree- 

ment to sell—Agreement unregistered—Suit for 
redemption—Plea of agreement to sell. 

A mortgagee in possession to whom the mortgaged 
property is subsequently sold by the mortgagor is 
entitled to set up the agreement to sell as a good 
defence to a suit for redemption by the mortgagor, 
even though the sale is not evid@nced by a registereft 
deed as required by the Transfer of Property Act. R 
Mavwe Po Sin v. Ma Nyers, 6 R 276; A. I R. 1928 
Rang. 182 : 610 


Mortgage with ^ possession —Unregistered. 
contract of sale to mortgagee—Suit for redemption— 
Plea of agreement to sell—Admissibility of oral evi- 
dence—Doctrine of part-performance, * 

A mortgagee in possession under a registered deed 
of mortgage to whom the mortgaged property is 
subsequently sold by the mortgagor without a regis- 
tered instrument is entitled, in a suit for redemp- 
tion, to adduce oral evidence of the contract for sale 
and to plead that his possession is that ofa vendee 
and not that of a mortgagee. 

To apply the doctrine of part-performance to an 
informal contract of sale it is not necessary that 
possession must have been given under the contract 
of sale itself and can be referable to no other title. 
RO. A. M. K. R. CugrTIAR Firm v. Ma Kyaw, 6 R. 270; 
A. I. R. 1928 Rang. 321 816 


Penal Code (Act XLV of 1860), s$, 75, 379, 
403— Criminal Procedure Code (Act V of 1898), 
s. 110— Enhancement of sentence for theft —Previoua 
convictions for criminal misappropriation and 
security for good behaviour. 

A security order under s. 110, Criminal Procedure 
Code, isirrelevant for purposes awarding enhanced 
sentence under s. 75, Penal Code. 

In awarding enhanced sentence under s. 75, Penal 
Code, fot fn offence under s. 379, a previous con- 
vietion under 8.403, Penal Code, cannot be taken 
into consideration. L KHANU v. EMPEROR, 29 Cr. L. J. 
712 804. 

s. 97—Privtite defence, right of—Accused 
beaten with lathi blows retaliating with spear caus- 

ing deati—Exceeding ofgight. * 

Whgre lathi blows are being showered upon a 
person he is justified in striking his adversary with 
a spear and he cannot be said to have excegded the 
right of priyate,defence simply because he inflicted 
several*injuries whith resulted in the death of the 
adversary. LSurainSinenv. Eftpexor. 29 Or, L.J. 
755; A. I. R. 1928 Lah. 900; 10 ASI. Cr. R. 575." .787 
———* $.120-B.* See Cge P. O., 1898, 3.23 — 225 

x 9.124-A. See CRAP, O, 1898, s. 239 235 
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————— s. 149—Conviction under s. 149 for sub- 
- stantive offence-Omqsitn to refer to s. 149 in 
C charge—Legality of conviction—S. 149, whether 
"creates definite offence. 

., Segtion 149 of the Pena] Code does not define any 
définite *flence but merely provides that in certain 
“circumstances persons may be convicted of an offence 
“andér the Penal Code provided always that certain 
‘conditions are-c&mplied with, and an accused person 
can be convicted ander that section of a substantive 
offenae even though no referenceis made in the 
charge to that section Pat Ramasray AHIR v Eu- 
PEROR, 7 Pat. 484; 29 Cr. L. J. 648; 9 P. L. T. 738; A. I. 
R. 1928 Pat. 454; 10 A. I, Cr. R. 421 104 


s. 182, ingredients of offence under. 

. To bring a case within s. 182, Penal Code, it is 
necessary ior the prosecution to establish not merely 
that the information given by the respondents was 
in fact false, but that the circumstances in which 
the information was given were such that the only 
reasonable inference to be drawn is that they knew 
or believed it to be false, L liwrERoR v. KARTAR SINGH, 
29 Cr. L. J. 753; 10 A. I. Cr. R. 557 785 
9———— s, 186—@siruction to public servant— 

‘Obstruction’, meaning of—Use of force, necessity of. 
elhe word ‘obstruction’ as used in s. 186, Penal 
Code, mans actual obstpuotion, t.e., actual resistance 
or obstacle putin the way ofa public servant. The 
word implies the use of criminal force and mere 
threats or threatening language are not sufficient. L 
DARKAN v. Exgrror, 29 Cr. L. J. 645; A. I. R. 1928 Lah. 
827; 10 A. I. Cr. R. 486 101 


ss. 201, 302—Accused acquitted of princi- 

pal offence—Conviction for causing disappearance 
of evidence of offence, legality of—Necessity of 
framing charge for latter offence. 

The fact that an accused person had been suspect- 
ed and tried of the principal offence would not 
prevent his conviction under s. 20], Penal Code, if 
there is clear proofthat he has caused the evidence 
of the crime to disappear in ordér to screen some 
unknown offender from legal punishment. 

Where a man has boen charged of murder, his 
convietion under s. 201, Penal Code, is not illegal 
even ifno fofmal charge has been framed in respect 
of the latter offence. L Drrra v. EMPEROR, 29 Cr. T, 
J, 746; A. I. R. 1928 Lah. 906; 10 A. I. Or. R. 562 682 
— ——— 8, 211. See Cr. P. O., 1898, s. 4 (h) 212 
———— 88.215, 379— Charge of thief himself for 

offence under s. 215, legality of. 

Itis no defence to à charge under s 215 of the 
Penal Code that the accused himself was the thief 
ofthe stolen property. S EMPEROR v. GULU, 29 Or. L. 
J.736; A. I. R. 1928 Sind 168 " 592 


s, 292—Advertisement in newspaper relat- 
ing to book containing obscene pietures—Liability of 
printer and publisher. e 
The printer and publisher of a newspaper was 
convicted of an offence under s. 292 of gthe Penal 
Code in respect of an ad@vertisement relating to a 
€ * book on eugenics entitled Kashmiri Kok Shasira*which 
contained the following passage. “Contains............ 
coloured®pictures (photos) of eighty fcur postutes of 
men and women with interesting "destriptions "of 
these." The book did not in fact contain pictures of 
men and women cohahjting : 

Held, hat the advertisemente would not .come 
within th® purview of $9292 of the Pena Code 


— 
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even if it really referred to pictures of men and 
women cohabiting and the cenviction was illegal. Pat 
JAGAT NARAIN LALL v. EMPEROR, 29 Cr. L. J. 713; 10 A. 
I. Cr. R. 463; A. I. R. 1928 Pat. 649 805 
——— 8S. 302. See PENAL Cope, 1860, s. 201 682 


S. 302—Accused inflicting serious 
—Victim dying of pneumonia—Offence. 
Where a person received grievous injuries and 

was detained in Hospital and as a result of these 
injuries pneumonia superveneg and the victim died: 

Held, that the perpetrators of the attack upon him 
were guilty of murder. L Fazra v. EMPEROR, 29 Cr. L., 
J. 678; A. I. R. 1928 Lah. 851: 10 A. I. Cr. R. 517 230 

S. 302—8entence— Y outh how far an extenuat- 
ing circumstance. 

Youth alone is not such a circumstance as would 
justify the imposition of the lesser penalty prescrib- 
ed for an offence under s. 302, Penal Oode, but 
when there is the additional circumstance of want of 
motive for the crime and the probability of the 
accused being merely a tool in the hands of third 
persons the lesser penalty may be inflicted. L 
IÍARNAMUN v. EMPEROR, 29 Or. L. J. 682; A. L R. 1928 
Lah. 855; 10 A. I. Or. R. 501 234 


S. 366—Abduction—Ixtention, determination 


mijuries 


of. 

In a case under s. 366, Penal Code, intention is a 
matter of inference from the circumstances of the 
case and the subsequent conduct of the accused after | 
the abduction has taken place. L Banta Sinay v. Em- 





PEROR, 29 Cr. pd: 643; 10 A, I. Or. R. 429 99 
~ 5. 379. 
See PENAL Cops, 1860, s. 75 804 
See PENAL Cope, 1860, s. 215 592 


S. 400—- Belong), meaning of —O fence under 

s. 400, nature of. 

The word ‘belong’ in s.400 of the Penal Code 
implies something more than a casual association. 
It involves the idea of continuity rather than of 
permanency andalso of a conneetion extending long 
enough to warrant the inference that the accused 
has identified himself with the gang. The essence 
of the section is the agreement habitually to com- 
mit dacoity, not the actual commission or attempted 
commission of dacoities and the existence of such an 
agreement may be inferred from circumstances. O 
SURESH CHANDRA BANERJEE v. EMPEROR, 47 O. L. J. 471; 
A. I. R. 1928 Cal. 309; 29 Cr. L. J. 703; 10 A. I. Cr. R, 
371 449 
— s. 403. See PenNaAL Cope, 1860, s. 75 804 


—— —— S. 409—Rent Collector under Government 
—Failure to pay to Government money realised— 
Criminal breach of trust—Construction of agreement 
—Servant andlessee distinguished. 

A moujadar execuged a kabuliyat to Government 
undertaking to realise the grass rent of a certain 
mouza lying within his jurisdiction, and to deposit 
the said amount in the Goverpment Treasury on or 
before adate te be fixed by te Government Officers 
from time to*time. It wasalsq stipulated in the 
khbuliyat that if he failéd to deposit the rent, 
Government would be competent to realise from him 
or from his surety @r sureties the sumsin arr€ars 
according sto the *faw prescrib&d for the realisation 
of arrears of rént. Theemoujadar failed to deposit 
the rent collected by him in time and he was con- 
victed under s 409 of the Penal Code: 

field, that the position, of the moujadar under the | 

e , [7 
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kabuliyat was that of a le8see and not a servant 
andit was not open to the Government to prosecute 
the moujadar in the Oriminal Court for failing to 
deposit the money realised by him. C NRIPENDRA 
Nara Das v. EMPEROR, 47 O. L. J. 442; A. I. R. 1938 Cal. 
321; 29 Cr. L. J. ma ! 97 


————— sS. 411—Possession of stolen property of 
varigus thefts—Conviction for different offences, 
* legality of. 

A person found in possession of properties 
forming the subject-matter of different thefts cannot 
be convieted of differgnt offences of receiving stolen 
property, unless ths prosecution establishes that 
the properties so recovered were received by him at 
different times. L HAYAT v. IwPERon, A. I. R 1928 Lah. 
637; 29 Or. L. J. 737; 29 P. L. R. 541 673 
-—— 8. 415 —Cheating—Judgment-debtor issuing 

cheque to decree-holder and obtaining time for 

settlement—Cheque dishonoured—Offence—A bsence 
of dishonest intention. 

The accused against whom certain decrees had 


been obtained approached the decree-holder for an 


amicable settlement and issued a crossed cheque to 
the decree-holder upon a Bank. At the samo time 
they applied to the Executing Court for one week's 
time for settlement and time was granted with the 
consenjof the decree-holder. The cheque was dis- 
honoured and the decfee-holder renewed the execu- 
tion of his decree and instituted criminal proceed- 
ings against the accused for cheating. It was found 
that the cheque was not given in token of immedi- 
ate satisfaction of the decree but only as a security 
and as a measure of accommodation to enable the 
judgment-debtors to provide means for honouring the 
cheque within a convenient period after issue or to 
otherwise satisfy the decree: 

Held, (1) that the element of fraud or dishonesty 
was absent, and there was no delivery of property 
and consequently the first part of s. 415, Penal Code, 
was not applicable to the case; 

(2) that the second part of s. 415 was also in- 
applicable inasmuch as no damage or harm to the 
complainant in body, mind, reputation or property 
was caused by the accused's act though the com- 


plainant's act of consenting to the execution pro- - 


ceedings for a period of a week was induced by the 
accused's act of delivering the cheque in question. 
O Suro SARAN VAISH v. JITENDRA NATH Daw, 50. W. N. 
357; A. I. R. 1938 Oudh 292; 29 Or. Li J, 657; 10 A. I. 
Cr. R. 445 209 


8. 417— Cheating—Execution of mortgage 
coneealing previous farzi sale, whether amounts to 
cheating. 

A executed a mortgage to B representing that 
there was no prior eucumbrance or dispute as to 
title. It was subsequently discovered that A had 
executed a farzi deed of sale in respect of the pro- 
petty in favour of another [®fore executing the 
mortgage. A was charged with the offence of cheat- 


ing: 
Held, that inasmuchas it was admitted by the com- 
plainant that the deed of sale was fara, A could not 
be convicted of cheating. Pat RAMDAYAL MaHTO 2. 
REUS 9 P. L. T. 303; A. I. R. 1928 Pat. 337; 29 Or. 
L.J, 700 * 332 
——-—- SS? 420, -—"AttentpS" | definjtion of— 
Atienpt on gerson fore warned—Application to Cut- 
- vengy Office for recovery of money upon halves of 
currehcy notes —áttempt to cheat, EN 
p" eu e 
e. . ` e s 
i e . . e 
ee A 
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Section 511, Penal Code, uses the word 'attempt' in 
& very large senses making punishable any one act 
of a series of acts cond:eiye toethe commission of 
an offence and excluding the notion that the final 


-act short of actual commission is alone punishable, 


A man may attempt to cheat although the person 
whom he attempts to chéat is forewarne@ and is, 
therefore, not cheated. : 

An application by a person to Currency Office far 
recovery of the money value of certain notes upon the 
halves of those notes on the allegation that the otleer 
halves have been lost by him is an attempt toe cheat 
where, in fact, the halves of the notes do not belong 
to him. : 

The definition of what is punishable as an 'attempt' 
under the Penal Code is differ@nt from what is a 
criminal attempt according to the accepted English 
doctrine. L EMPEROR v. Suis OnamaN, A. I. R.1928 
Lah. 551; 29 Or. L. J. 780; 10 A. I. Cr. R. 567 812 
— ——— S. 426. See Onora NaaecR TENANGY Aor, 
1908, s. 72 (4) 98 
—— —— 8. 436—Conviction for mischief—Sentence 

of flogging, legality of. 

ere a man is charged and convicted under 
s. 436, Penal Code, a sentence of flogging passed on 
him is not justified and legal. O JAGANNATH v. EM- 
PEROR, 1 Luck Cas. 608; A. I. R. 1928 Oudh 111; 29 Gr. 
L. J. 666 218 


———— s. 44 Acr, 
1908, s. 72 (4) 98 
——— —— S. 447—Criminal trespass, whether can be 
committed against person not in actuae possession. 
The offence of criminal trespass can only be com- 
mitted against a person who is in actual physical 
possession of the land in question. O BISMILLAH v. 
JMPEROR, 5 O. W. N. 598; 29 Or. L. J. 745 681 


s. 452—'Building, meaning of -Place 
enclosed by thorny bushes, whether "building —Con- 
viction under s. 452, when legal. 

A place which is merely enclosed by thorny 
bushes without any door or gateway even of thorn 
which has to be opened before making an entry is 
nota ‘building’ within the meaning of s. 452 of the 
Penal Code, and a person who enters such an 
enclosure and assaults another person sitting in the 
enclosure cannot be convicted under thé said section, 
A Munsuiv. EMPEROR, 26 A. L. J. 855; 29 Or. L. J. 766; 
A I. R. 1928 All, 607; 10 A. I. Or. R. 387 798 
————— s. 494—'Void', meaning of—'Void' and 

‘invalid’ marriages, distinction between. 

The word ‘void’ in s. 491, Penal Code, is not used 
in the technical sense in which it is used in the 
Muhammadan Law. The Penal Code makes no dis- 
tinction between a void and ‘an invalid marriage 
and the tert void used therein covers marriages of 
both classes. L ALLAH Dı v. EMPEROR, 29 Or. L. J. 701; 
29 P. L. R. 533; A. I. R. 1928 Lah. 844; 10 A. I. Cr. R. 
500 333 


. 

S. 498—Voidable marriage, defence of— 

. Option of avoiding marriage, time for exercise of. 
The fact that the marMage of the enticed with 
the cfmplainant was voidable at the option of the 
enticed, is not adefence to a charge under s. 498, 
Penat Code, unless it is also shown tRat that 
option was éxerdisede before the enticement. L Fazar 
Dap v. Esrerror, 29 Or. L. J. 762p A. I. 1928 ee 


Buiter, re 


e 
7. See Onora NAGPUR Tenancy 
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sponsibility of—Mitigation of  ojffence—Editor 

publishing false aceount of socigl function tending 

to cause commung tensiog, and dos naming wrong 
person as informant—Punishment. 

The mere circumstance that the accused is not 
the writer of the article or isa dummy Editor is no 
grountl ky itself for retuction of the sentence. 
Ordinarily a person who for monetary or other 
consideration allows himself to be used as a ‘blind’ 
fcr concealing the identity of the ‘real’ Editor and 
thys assists the latter in deceiving the public and 
defeating the law®cannot be heard to argue in 
mitigation of his guilt that he was a mere figure 
head and must bear the full consequence of his 
acts, 

The Editor of agnewspaper who at a time of 
intense communal tension first publishes a false and 
fabricated account of an innocent social function in 
terms calculated to stir up communal feelings and 
then maliciously and incorrectly gives out that the 
false information on which the publication was based 
had been supplied by a person who had in fact never 
done so cannot be lightly dealt with. L Aziz Ausap 
v. Emperor, 29 Or. L. J. 684; A. I. R. 1928 Lah. 865; 
1Q A. I. Or. R. 437 236 
s. 511. SeeSPENAL Cope, 1860, s. 420  .812 


Perjury, prosecution for—Considerations. See Or. 
P, ©., 1898, s. 195 588 


Pleader and cllent—Propriety of appearing for 
opposite party-—Duty of party—Right of’ party 
whose Pleader is restrained from appearing for him 
to apply for fevision. 

Where a party seeks to restrain a Vakil from 825- 
pearing for the opposite side on the ground tlat he 
had appeared for him in certain prior proceedings, 
it must be shown that the party who desires to 
prevent the Vakil from appearing should have 





offered the engagement to him inthe first instance 


and the Vakil should have refused the engagement 
on insufficient or improper grounds. The mere fact 
that instructions were obtained in other proceedings 
which arose out ofa right now claimed, gives only 
a preferential right to the party to engage the Vakil 
and if he is prepared to engage him, the Vakil has a 
duty to appear for him and not to appear on the 
other side. e f 

Where a Court, on an application by a plaintiff 
refuses to allow the defendant's Pleader to appear 
and conduct his case, the defendant must be 
regarded as a person aggrieved or a party to the 
proceedings 80 as to enable him to file & revision 
to the High Court against the order, although the 
defendant was not a party to the proceedings in 
which the Pleader wasrefused the right to appear. 
M SunRAMANIA DESIKA v. RATHNASABAPATHY e T HAMBIRAN, 
A. I. R. 1928 Mad. 592 544 


Possession—Parti land in village—Presumption 
of title—Haistence of ghura gn parti land, effect of 
—Constructive possession, doctrine of, cannot be 
invoked in favour of trespasser. 

Possession of parti laad in a villagfé must be 


e* presumed in favour of the landlord. The mere 


existence of a ghura or a biteura on parti land 
dots net establish that the person to who the 
ghura or bitawra belongs hag possession of dhe 
whole plot. š E 
The doctrine of consjructive possession applies 
only: inefayour of a Tightful owngr and must not, as 
e. e. 
e -* e 
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a rule, be extended in favour of a  wrong-doer 
whose possession must be confined to the land of 
which he is in actual possession. O MOHAMMAD Hasan 
A v. HARNATH Korr, 12 R. D4519; A. I. R. 1928 Oudh 
AT K 569 


Practice. See ELECTION PETITION , 342 
Appellate Court—Right claimed ceasing to 

exist during pendency of appeal— Procedure—# ppel- 
late Court's power to take notice of subsequent events. 
Although an Appellate Court bas to decide a case 
as it was presented before the trial Court and on a 
consideration of which the @iginal judgmert is 
based, yet, if the right claimed has either ceased to 
exist or been modified by events which have trant. 
pired since the decree of the trial Court, the Appel- 
late Court is bound to take notice of it in order to 
give just and proper relief to the parties to the 
appeal before it. C Surssh CHANDRA OHATTERJEE v. 
KANTI CHANDRA BITATTAOHARJER, 47 C, L. J. 530; A. I. 
R. 1928 Cal. 436 715 


— Civil and criminal cases—Principles of 
determination—Burden of proof— Omission to give 
finding in civil case, legality of. 

Per Ananthakrishna Ayyar, J.—In a civil case, the 
Court cannot omit to give a finding on a question 
of fact on the ground that the evidence is inconclu- 
sive. “In civil proceedings a mere preponderfince of 
probability is sufficient, whereas in criminal proceed- 
ings there must be such a moral certainty as convinces 
the minds of the tribunal as reasonable men 
beyond all reasonable doubt.” The rules as to 
burden of proof afford in some cases grounds for 
decision. Ifthe Court is a Court of Appeal, there 
isthe further principle that the finding ofthe first 
Court must be shown to be wrong. M PALANIAPPA 
MUDALIAR v. GuLAM Grouse Mapant, (1928) M. W. N. 
98; A. I. R. 1928 Mad, 489 21 

Duty of subordinate Courts to follow Appellate 

Court's. directions. 

When an Appellate Court makes an order, the 
subordinate Court is bound to carry it out whether 
itis right or wrong and it has no jurisdiction to 
question the propriety of such an order which can 
only be corrected by way of appeal from the order 
of the Appellate Court or by review, if that is 
allowed by law. © Axssov Coomar Gore v. KALI 
Narayan Roy 529 


Ex parte decree—Application by plaintiff 
for amendment of decree by correcting initials of 
judgment-debtor—Objection of non-service of plaint 
—Order setting aside ex parte decree without ap- 
plication, whether legal—Amendment, effect of. 
Subsequent to the passing of an ex parte decree 

in the Presidency Small Cause Court, the plaintiff 
decree-holder applied for amendment of the decree 
by changing the initials of the judgment-debtor 
from A. R. to €. V. The judgment-debjor 
contended he was not served at all with notice 
of suit and that he was wrongly made ex parte, 
and that the defendant ag originally described 
was a differgft person. THere was no appli- 
gation by the defendant to e set aside the ex 
parte decree. The Smal Cause Court Jydge 
held that the defendant had not been properly 
served and finding that the man who eppeared at 
the amendment proceedings was the game as the 
ene originally intended to be joined as party de- 
fendant directed the canse title to Ve amended": 
z . a 9v. 

r . E . , s 
. 4 e * 
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Praotlce—conold, ' : 
Held, on revision, (1) that though there was no formal 
written application to set aside the ex parte decree, 
the Gourt had the power to vacate it and there was no 
reason to interfere with its discretion in revision; 

(2) that the identity of the original defendant 
with that ofthe new person being established, the 
amendment was only in respect of a clerical mis- 
take and was not open to any legal objection. M 
, Deva®aya REDDIAR v, Lirtons, Lro., A. I. R. 1928 Mad. 
367 433 


Order directing restoration of suit dis- 

missed for default €n payment of a sum of money 

, to defendant—Payment to and acceptance of amount 

by defendant's Vakil—Defendant, whether debarred 
from questioning order in revision. 

Where on an application to restore a suit dismissed 
for default of appearance. of the plaintiff, the Court 
ordered the suit to be restored on payment of 
Rs. 10 by the plaintiff which amount was tendered 
toaud accepted by the defendant's Vakil : 

Held, that inasmuch as the defendant, by accept- 
ance ofthe money, had benefited by the order of 
Oourt,he was notentitled to impugn the order by 
way of revision to the High Court. M Popurr 
NARAYANAMURTHY v. MAHAMMAD Azam SAHIB 528 

Precedentsy-Courts bound to follow rulings 
of *heir High Counts in preference tothose of other 

High Courts. 

Where there is aruling ofthe High Court of a 
particular Province which covers a case, the sub- 
ordinate Courts of that Province are bound to follow 
that ruling in preference to a contrary ruling of 
the High Court of another Province. R KHoo Joo 
Tin v. Ma Sexy, 6 R. 261; A. I. R. 1928 Rang.176 620 


Revisional jurisdiction—Application — filed 
after 90 days, competency of. 

Though, asa matter of practice, the High Court 
exercises its revisional jurisdiction only on the 
application of the parties, the jurisdiction itself is 
not confined to such cases. M P. O. MUTHU OHETTIAR 
v, Narayanan Onertiar, A. I. R.1928 Mad. 528; 55 M. 
L J. 274; 51 M. 672; 28 L, W. 297 63 

Statement by practitioner in regard to 
matters regarding case—Affdavits, whether can 
be insisted on, 

A well-recognised practice has grown up in all 
Oourts of accepting statements from the Bar of 
Practitioners with regard to matters in connection 
with the very litigation in which they are engaged 
as practitioners. lt is not desirable that they should 
be called upon to file affidavits in support of their 
statements. M SuTHABSANA OHARIAR v. S. SAMARAPURI 
CHETTIAR, A. I. R. 1923 Mad. 690; (1928) M. W. N. 634 

837 
Precedents— Courts bound to follow rulings of 
their High Courts in preference to those-of other 

High Courts. See PRAOTIOR, 620 


. 

Pre-emption—Covenant by vendor to indemnify 
vendeg for deficiency in area—Pre-emptor's right 
to enforce — covagant— Personal covenant and 
covenant running with land, distinttion between. 

A covenant by éhe vendor to indemnify the vendee 
if, the area conveyed is less is not enforceable at the 
instance of a pre-emptor, . 

The principle of, law that*the right of pre-emp- 

tion is nog a right of re-purchase but a right of 

substitution entitlifz the pre-emptor by reason, bfa 

legal’ incident P 4 “which the sale itself was, subject to 
. . 
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Pre-emption—concld, 


stand in the shoes of the vendee in respect of the 
rights and obligations arising from the sale under 
which he has derived dis titip is limited in its 
operation to the property attually conveyed by means 
of the sale-deed. 

A covenant ofindemnity by a vendor in favour of 
the vendee is a personal fovenant and notea covenant 
running with the land, While a pre-emptor may 
be entitled to enforce a covenant running “with jhe 
land he is not entitled to the sameright With regard 
to a personal covenant, L BANTI v. MANDU, Aid. R. 
1928 Lah. 357; 9 Lah. 659 . 425 


—— —— Sale of occupancy rights—Swit by landlords 
to set aside sale—Compromise of suit by sale of 
proprietary rights to qdefengants—Subsequent suit 
for pre-emption by some of the landlords—Main- 
tainability of suit—Hstoppel—Res judicata—Merger 
of rights. 

Defendants Nos. 6 to 10, being five occupancy 
tenants, sold their occupancy rights in certain lands 
to the appellant R. Shortly after the purchase, R 
sold one-half to defendants B, P, and M and the 
latter built shops on the lands, The landlords of® 
the village including the plaintiffs, instituted a suit 
for cancellation ofthe sale &the occupancy rights 
against R and his co-sharers, The syit was ulti- 
mately compromised, The proprietors alienated their 
proprietary rights to the defendants for cash con- 
sideration and mutation was also made in pursuance 
of this agreement. The plaintiffs subsequently in- 
stituted a suit against the defendants for pre-emption : 

Held, that the plaintiffs could nai maintain the 
suit for pre-emption, whether the case be viewed 
under the heading of res judicata or of estoppel or of 
no title and interest to sue. P C RiKur Ram v. DHANPAT 
Rar A. I. R. 1928 P. C. 190; 48 O. L. J. 158; 33 O. W. 
N. 90 1 

Vendee directed to discharge prior debts— 

Failure to discharge—Pre-emptor, whether entitled 

to credit for interest. 

A pre-emptor is not entitled to get credit for 
interest which had accrued due on account of delay 
in payment by the vendee of the money left in his 
hands for payment to the vendor's creditors. A Jat 
Devi Kunwar v. KALYAN SINGH, 26 A. L, J, 541; A. I. 
R. 1928 AH. 376 s 662 


————— Vendee's right to profits till pre-emption 
money is paid— Pre-emptor, whether entitled to credit 
for interest om prior mortgage-debt due to vendee. 
A pre-emptor is not entitled to claim credit for 

profits realised by the vendee prior to the date of 

the payment of the pre-emption money by himself. 
A certain amount was reserved ina sale, for pay- 
ment of a previous mortgage-debt due to the vendee. 

A successful pre-emptor of the sale claimed credit 

against the vendee forthe amount of interest on the 

mortgage-debt from the date of the execution of the 
sale-deed till the date fixed for payment : 
Held, that he wasmot entitled to get credit for thia 

sum. A Porru SINGH v. BALDEO Bixen, A. I. R. 1928 


All. 667, e 407 
Pre-emption suit—Ssle or mortgage—Question of 
fact. See C, P. O., 1908, s, 100 TES 


Pstsidency Towns Insolvency Act (Ilé of 1909), 
e $3. 7, 96 —Powgr of High Court to issue summons 
to person residing over 200 miles from Madrus to 
give evidence in person. 
The High Ogurt of Madtas has 
e o 


. 
jufkdietion in 
> è 


9008 + 6 "* ' INDIAN OASES, v [1928 
Presidency Towns insolvency Act--coneld. Provincial Insolvency Act—1920—contd. | 
proceedings under the Presidency Towns Insolvency The words “any other creditor to whom the 


‘Act to summon at.'the instances of the Official debtor may be indebted in the amount required by 
Assignee, a person who ig wesiding at a distance of this Act” ins. 16 of the Provincial Insolvency Act do 
over 200 miles from Madras to attend the Courtand not mean that the debt shoul be actionable on the  '. 
give evidence, where the person summoned is nota date of substitution. . 

mere witness but a person alleged to be a debtor to The object of the section is to prevent other 

the insolvent'sestate, M ÔFFICIAL ASSIGNEE or Map- creditors from being injured by the action of one 

RAS V. RAMANUJAYYA, 04 M. L. J. 715; A. I, R. 1928 Mad. creditor who by reason of collusion or otherwise, may 


850; 28 L. W. 408 606 not diligently prosecute the petition. M VENKATA. * 
i e. ] Hanumantua Rao v. YEgRUGULAPATI GaNGAYYA, (1928) 
Presumption. | M. W. N. 391; A. I. R. 1928 Mad. 608; 51 M. 594;-55 M. 
See HINDU Law 546 L. J.168; 28 L. W. 304 611 
See JAGIR 436 . 
See MUHAMMADAN Law 428  ———— $.17—A pplication for adjudication of debtoy 
See WASTE LANDS 857 as insolvent— Death of debtor—Adjudication, power 
‘Presumption of reyocation. See WILL 283 of Court to make. ` . 
Presumption of title. ee Possesstox pee Under s. 17, Provincial Insolvency Act, where a 


Principal and agent— Suit based on express author- debtor against whom a petition for adjudication as 
ity of agent—Case of implied authority, whether insolvent has been presented dies before the 
canbe setup at subsequent stage. passing of the order, it is still competent to the 
A person who seeks to fik another person with Court to adjudge him an insolvent and continue 

liability as a principal for the acts ofa third person the proceedings. 

®on the ground of express authority is entitled to set Section 17 of the Provincial Insolvency Act 
up a case of implied authority, ifa case ofimplied applies to a case of a debtor dying before the order 
authority could be mafie out from the facts and cir- of adjudication whether the petition for adjudication 

cumstances gnd evidence appearing inthe case. C was presented by a creditor or, by the debtor. M 

PuigN BEHARI SAHA v, Maruura Naru SAHA, A. I. R. 1928 RAMATHAI ANNI v, K. KANNIAPPA Moran, 27 b. W. 


Cal. 863 e 817 508; A. I. R. 1928 Mad. 480; 51 M. 495; 55 M. L, J. 235 
167 
Privacy, right of. See Custom 693 _-___ gs, 19, 24—Order rejecting creditor's ap- 
Probate, See Succession Act, 1925, s. 224 542 plication for adjudication, whether binding on all 
Professional misconduct. creditors. j 
See Cn. P. O., 1898, s. 526 686 
See LEGAL PRACTITIONER 321 Per Bilaram, A. J. C.—The question whether a 


> titioning creditor had proved his right to present 

Promissory Notės (Stamp) Act(Xlof 1926)— P? bar QDIGYBG HS riga 
Insufficiently stamped pro note whether validated by the petition TE AN whit, "ud alia, eng the 
ni green while We debii bad cunt au ac 
Promissory Notes (Stamp) Act XI of 1926 has no apeg : , e 
reference to a case where à promissory note was not DE Han ak MATT cn ra An 
stamped with a stamp of the value required by law in d that th b LM g di m d n on ihe 
force at thetime the promissory note was exeouted. Es ri Nt ae pe severing d io Ve aa not proved 
It was intended only to validate cases where the pro- operate e re A dicata against the i thes coe FA 
missory note bore sufficient stamp but the stamps were S Firat or RADHAKISHAN v. Ganga Bat, A. I. R. 1998 


‘postage stamps. C Ampica OHARAN NANDY v. KALIPADA ; 
BAATTAOHARIYA, I. L. T, 40 Cal. 191 747 Sind 121 E " " bos 
———— 5, . See Specio RELIEF Aor, A 
Provincial Insolvency Act(V of 1920),s.6— $42 (2) 386 
Act of insolvency—Mere admission of liability to ——— ss, 28 (7), 53—Fraudulent transfers—' Two 
P du MM to pay, whether constitutes act years, calculation of, ae from date of actual 
of nsolvency. : adjudication or presentation of petition. 
The condition precedent to a debtor being ad- The period of two years mentioned in s. 53 of the 


judicated an insolvent on the petition ofa creditor Provincial Insolvency Act has to be calculated from 
is that the debtor should be alleged and proved to the date of actual adjudication and not from the 
have committed one or the other of the acts of date ofthe presentation of the petition on which it 
insolvency set out in 8.6 of the Provincial Insolvency jg made. R Mauna Pu v. MAUNG Po HTEIN, 6 R. 193; 


‘Act. A. I. R. 1928 Rang. 148 361 
The mere fact that a person owes money to a 

creditor and admits that he is unable to pay it there ———— SS. 42, 53-gTransfer of property before 

and then cannot be regarded as the commission of insolvency—Omission to mention fact of transfer im ` 

‘an act of insolvency as defined ih s. 6 of the Act. application, whether ground for annulment. 
Adjudicating a person an insolvent is a matter of The mere fact that an insolwgnt had transferred 


e serious consequences*and Ogurts of Law sho&ld take some of his properties to another before the date of ° 
rticular care to see that the provisions of th jaw His eadjudication and had not stated that fact in his - 
in the matter are observed strictly and carefully application for adjudication ie not a ground fer 
considerede M Y VR MEA v: BONIS annulment of adjudication where no fraudulegt 
DIAR, A. I. R. 1928 M Bis e ° ° 4 *^/* concealment ,of assets "is involved,, although it is 
— §.16—Substitution of ereditor-—Debt subsist- unddubtedly opem to the Court to consider whether . 
ing on date of origigaleinsolvency petition and —the*tgansfer is voidable against the Receiver under 


barred orfgate of substitution, ejffeciof. og the provisigns ‘of s. 53 of the Provingial Insolvency 
: a M e xi 5 
e -« è " . y . s "2 
° e.’ . e A 
. Ê’ 
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Act. O RAMLAL v. MAHADEO, 5 O. W. N. 89; 3 Luck. 
823; A. I. R. 1928 Oudh. 404 113 


— — — sS, 44 (1) (2)—Order of discharge, effect of, 
on debts probable but not” proved—Attachment before 
adjudication—Attatheng creditor, whether secured 
creditor, 

The effect of an order under s. 44 (2) of the 
Provincial Insolvency Act discharging an insolvent 
1s*to release him from all debts provable under the 
Act except those that are mentioned in s, 44 (1) 
even if the creditor deliberately chooses not to prove 
his debts in the insolvegcy proceedings. 

The mere factum of attachment by a creditor, of 
the*insolvent's property before his adjudication will 
not bring him within the category of a secured 
creditor, as the attachment, atthe most, only creates 
a species of temporary lien, which continues until 
the insolvency petition has been admitted. N RAMRAO 
v. WASUDEO, A. I. R. 1928 Nag, 336 893 


S. 58, See Provinoran InsoLvENOY Act, 1920, 
s. 28 (7) 361 
See PROVINCIAL Insotvency Act, 1920, s. 42 113 
See Srrorric RELIEF Act, 1877, s. 42 386 





-— S, 583—"'Voluntary transfer", definition of 
—Reference to arbitration of dispute—Confession 
of judgment by insoltent—Decree, whether voluntary 
anette. . 

Section 53 of the Provincial Insolvency Act does 
not limit the expression "voluntary transfer" to any 
particular form of alienation of his property by the 
insolvent. The expression is wide enough to cover 
all sorts of devices that may be practised or suffered 
by the insolvent to deprive the creditors of the 
benefit of his property. 

A reference was made to arbitration ofa so-called 
dispute about certain property between an insolvent 
and his sons. The award of the arbitrator 
thereon was to the effect that the property of the 
insolvent was subject to a charge of Rs 4,000 in 
favour of his sons and subsequently a decree was 
passed on confession of the insolvent in favour of 
his sons on the basis of the award : 

Held, that the transaction amounted to a voluntary 
transfer within the meaning of s. 53 of the Pro- 
vincial Insolvency Act and that it did not cease to 
be so because it was evidenced by a decree passed 
on a confession of judgment by the insolvent. L 
Kanaya LAL v. OFFICIAL Receiver, A. I. R. 1928 Lah. 
750 742 


S, 54—Preference, onus of proof and 
meaning of—Intention to give preference—Payment 
in imminent expectation of bankruptcy, whether 
evidence of such intention. 

There isa consensus of authority in England as 
well as in India that the initial onus is on the 
person challenging an alienation under s. 54 of the 
Provincial Insolvency Act to prove that it was made 
with the dominant view of giving the particular 
creditors preference over others. A 

The mere payment eof a debt by a debtor in 

eimminent expectation ôf bankruptcy fs not by itself 
suffieientto prove the intention to give preference, 
The vord ‘preference’ involves and imports a free 
choige and it is, therefore, necessary to preve at 
least thas the debtor'suact was*vpluntary and not 
dye to extrageous Influence such' ag préssure or 
threats from creditors. eL RAM Oxanp v Parma Nanpy 
A. I. R. 1928 Lah. 764 : 824 
» . * x. e 

vue oN | . a * 

i e. . °. 
* e 


GENERAL INDEX, * * a Cs 


969 


Provincial Small Cause Courts Act (IX of 1887), 
S. 25—OEvil Procedure Code (Act V of 1908), s. 24 
—Small Cause suit transferred to Court without 
Small Cause powerg—Decree, whether appealable— 
Revision. e . 

Where a Small Cause suit*is transferred froma 
Court of Small Causes to the Court of a Munsif who 
hasno power to try the suit as a Small Cause suit, 
the latter Court must, unfler s. 24, cl. (4), Civil 
Procedure Code, be deemed to be a Court of Small 
Causes, and the decree passed by it is oyen to 
revision by the High Court under = 25 of the Pro-* 
vincial Small Cause Courts Act. A Jar Narain Misrg 
z SABDA PeR6HAD, 26 A. L. J, 839; A. I, R. 1928 All. 
0 493 


Sch. Il, Art, 41—Suit for contribution based 
on decree, whether cognizable by Small Cause Courts. 
It cannot be laid down broadly %s a proposition of 

law that every claim for contribution founded upon 
a decreeis not a claim of the nature specified in 
Art. 41 of the Second Schedule of the Small Cause 
Courts Act, 1887. The fact that a decree may 
furnish the cause of action for a suit for con- 
tribution is itself no ground for holding that it cannot 
be a suit of the nature contemplated by Art. 
4l. The right test always isthe nature of the suit 
as brought and not the circumagances which con-e 
stitute the cause of action. O Data Din v. Barpmzo, 5 
O. W. N. 11; A. I. R.1928 Oudh. 237; Slima E 
——-———-——— cl. 15—Hite-purchase contract—- 
Suit for return of chattel, whether suit for specific 
performance—-Jurisdiction of Small Cause Court. 

A suit for return of a chattel given on hjre-purchase 
system is not a suit for specific performance of 
contract within cl. 15 of the Second Schedule to the 
Provincial Small Cause Courts Act and is not conse- 
quently exempted from the cognizance of a Small 
Cause Court. L SINGER SEWING Macuine v. BEGAN, A. 
I. R. 1928 Lah. 535 316 


Public Gambling Act (ill of 1867), s. 12— 

Ring game, whether game of skill. 

The ring game is not a game of mere skill. A Aziz 
ISMAIL v. JIMPEROR, 10 A. I. Cr. R. 199; 29 Or. L. EU 
Public nuisance—Rightto sue for removal of ob- 

struction—Special damage, necessity of. 

In order tosustain an action for removal of an 
obstruction in a public street itis necessary for the 
plaintiff to show not merely that the damage he 
suffers is greater in degree or frequency than that 
suffered by the rest of the public but that it is 
different in kind. A vague allegation that the passers- 
by sometimes climb on the thara of the plaintiff 
does not constitute such a damage as to satisfy the 


requirements of law. L Cuanan v. KASAR Rau 245 
Punjab Courts Act (VI of 1918), s. 41. 
See O. P. O., 1908, s. 100 428762 
See PUNJAB PRE-EMPTION Act, 1913, s. 22 (1) 412 


s. 41—Second appeal—Estoppel, plea of--- 

Question of law. . 

A plea of estoppel isa pure question of law where 
the facts ane all admitted and theeonly question is 
what consequence flows from those facts. L MUKAND 
Lat v. LonINDI Bat 190 


———v*- ss. 41, 44—Certificate of custom-eDistrict 
Judge failéng & dgcide issue involving question of 
custom—Certificate, necessity of-—Discretion of Dis» 
trict Judgeto grant certigcate—Revision,, igterfer- 

. ence in. š aM 

e. .. ee 
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A certificate of custom is not necessary if the 
party aggrieved wishes to appgal from the decree 
of the District Judge the ground that he has 
failed to decide at particular issue in the case even 
if that issue relates to a matter of custom. It is 
only when the grounds in support of the appeal 
areecovered by s. 41 (l)e(a) of the Punjab Courts Act 
that a cértificate by the District Judge is necessary 
and not otherwise. 
* The déscretiog ofrefusing or granting a certificate 
has expressly been given by the Legislature to the 
District Judge afd ordinarily it is not the practice 
of the High Oourt to interfere with the order 
passed by the District Judge unless it appears that 
itis perverse or proceeds on an apparent error in 
procedure or on amisapprehension of the nature of 


the case before him or of his jurisdiction. L ISMAIL, 
Kuan v. Umar Jan, A. I. R. 1928 Lah. 527 172 


S. 44. See PUNJAB Courts Act, 1918, s. 41 


. 172 

Punjab District Boards Act (XX of 1883) as 

amended by Act (XI of 1922),s. 58B, applica- 

tion of—Recovery of demand based on contract by 
warrant of attachment, legality of. 

Section 58B of the Punjab District Boards Act has 
“no application to @case where the demand of the 
District Board is based upon a contract, and it is 
pot, therefore, competent toa Magistrate to realise 
à demand of the District Board based on a con- 
tract bya warrant of attachment under that sec- 
tion. L NARAIN SINGH v. District BOARD oF LUDHIANA 
9 Lah. L. J. 541; A.I. R. 1928 Lah. 109; 99 P. L R. 
252; 9 A. I. Gr. R. 405; 29 Or. L. J. 779 811 


Punjab Exclse Act (1 of 1914), s. 61 (2) (b)— 
Hemp growing spontaneously in garden—Owner's 
liability. 

Where hemp plants were found growing in a 
garden neglected by the owner and open to the 
publie and there was nothing to show that the owner 
ofthe garden had any hand in their growth ; 

Held, that the owner could not be held guilty of the 
offence under s. 61 (2)(5) of the Punjab Excise Act. 

Mere neglect in not recognising hemp plants in 
one's garden and having them weeded out does not 
amount to cultivating hemp plants within the mean- 
ing ofs.61(2) (b) of the Punjab Excise Act. L Hans 
Ras v. liMPERon, 29 Cr. L. J. 693; 10 A. I. Cr. R. 431; 
A. I. R. 1928 Lah, 861 325 


Punjab Land Revenue Act (XVII 011887),s. 44 
—Entries giving history of land in pedigree-table, 
admissibility of. 

Entries made in  pedigree-tables prepared at 
the time of the Settlement giving the history of 
lands are admissible in evidence. L SADAR ALI v. 
ALI Monauaap, 10 Lah. L. J. 237; 29 P. Le R. 678. 110 
—— —— 8.141. See 0. P. O., 1908, ss. 681071 173 


Punjab Municipal Act (IlI of 1911), ss. 189, 190, 
193—' Building, meaning of—A pplication for erect- 
ing part of house—Commaiftees power to impose 
conditions, extent of. 
The term ‘building’ ag&used in ss. 189, 190 and 

193, Punjab Municipal Act, means that parteof the 

house in respect of which an application is made to 

the Comittee and not the whole house a fertion 
whereof is proposed to be erected ow re-erected. 

Therefore, under s. 193 of the Act when sanótioning 

the application the Committee can impose conditions 

only witj*regard to such portion ofthe house which 
ee 9, . 
e e 
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is proposed to be erected or re-erected. L Kr»an. 
Natu v. Monicrpan Committee, DELNI, A. I. R. 1928 
Lah. 393 285 


Punjab Pre-emption Act ($ of 1913), s. 3 (5), 


object of—"Decree for money", meaning of—Sale 

of mortgaged property in execution of decree—Pre- 
& emption. . » 

A sale of mortgaged property in execution of 4 
decree is not subject to the right of pre-emption. — 

The words ''decree for money" in s.3(5), Punjab 
Pre-emption Act, mean a dgcree passed for satis- 
faction of a claim for money and include a decree on 
he basis of a mortgage. i e 
The object ofthe exemption in s. 3 (5), Punjab 
Pre-emption Act, is to exclude those sales which are 
not made voluntarily but by an order ofthe Court. 
L IMAM DIN v. FERozE Diy, A. I. R. 1928 Lah. 504 397 


———— s. 22 (1)— Punjab Courts Act (VI of 1918), s. 
4,1— Second. appeal— Price fixed in good faith or paid, 
question of —Finding of fact. à 
The question whether a price has been fixed in 

good faith or paid is a question of fact which cannot 

be agitated in second appeal L ATMA RAM v. KAHLA 

SINGH 412 


Punjab Tenancy Act (XVLOf 1887), Ss. e50 (a), 
77 (3)(g)—Suit for possession of occupancy hold- 
ing—Landlords obtaining mutation by fraudulent 
representation of abandonment—Jurisdiction of 
Revenue Court. ] é 
Where the plaintiffs brought a suit for possession 

against the defendants alleging that the plaintiffs 

were occupancy tenants of the land in suit which 
they had some years previously made over to certain 
sub-tenants for the purpose of cultivation and that 
the defendants, landlords, fraudulently represented to 
the Revenue Officer that the occupancy tenancy had 
been abandoned and got a mutation in their favour 

and thus dispossessed them : — . 

Held, that the dispossession complained of was 
covered by s. 50 (a) o£ the Punjab Tenancy Act and 
the suit was cognizable by a Revenue Oourt. L 
JsuaR v. Nann Ram, 10 Lah, L. J. 274 419 


s. 53—Landlord losing his right under the 
section—Tenant agreeing tosell rights to stranger— 
Purchase by landlord, effect of, on agreement with 

er. i 
A eis of occupancy holding to the landlord by his 

tenant after the former has lost his right to pur- 
chase it under cls, (2) and (3) of s. 53, Punjab 
Tenancy Act, is void against the person with whom 
the tenant had entered into & valid agreement to 
sell, L BacHaN SINGH v, LaL OHAND, A. I. R. 1928 Lah, 
860 247 





s. 59, scope of. . 

The Punjab pa oy Aot is intended mainlye to 
lay down the law governing the relations of the 
landlord and tenant in the Punjab. Section 59 of 
the Act doesnot embody tha whole law applicable 
to the tenancy, viz, as regards the righta of succes-* 
sion to it qua the landlord as well as the persons 
mentioned in the section are concerned and algo as 
regards the right of alienation possessed by, the 
holder of the tenazc¥ qua the gatter class? Section 59 
fives the order of succession when suh a question 
does arise but it does nof create an absolute 
indefeagible right of succession in sihe persons named 

e . 
" ; . : . E .. 
. . e "m 
.? 
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therein. L Usrav, BARKAT ALI, À. I. R. 1928 Lah. 
371 725 


Serger - . x 
—— —— $. B9 (3)—Alienation of occupancy rights by 
female—Right of female successor to challenge. 
Afemale who is 4be lawful successor of another 
female has a right to challenge an alienation of 
occupancy rights by the latter owing io the statutory 
provisign prohibiting alienations by a widow quite 
apart from the question whether she has or hasnot 
any right to challenge the alienation under 
Customary Law. L Karam CHAND v. MANGTI 208 


ss. 76, 77—@uit for declaration of validity 
af sale of right to realise rent—Civil Court, jurisdic- 
lion of—Civil Court's duty to proceed with case. 


Under the Punjab Tenancy Act the question of 
jurisdietion is often an extremely complicated and 
difficult one, It is better for the Civil Courts in 
matters of doubt, unless the parties insist, to pro- 
ceed with the case to give a decree, asa decree 
so given, if subsequently held by High Court to have 
been given by a Court without jurisdiction, can be 
registered as a decree of the corresponding Court on 
the Revenue Side. 

A suit for a declaration that a sale of right to 
realise rent by one person to another isor is not 
valid ig not excepted “from the cognizance of Civil 
Oourts, L Cainrt v Narav, A. I. R. 1928 Lah. 908 

510 
——— S. 77 (3) (g). See PUNJAB Tenancy Act, 1887, 
s. 50 (a) 419 


ss. 77 (3) (g, 100—Scope of s. 77 (8) (9) 

—'Landlord', definition of. 

Section 77 (3) (g) of the Punjab Tenancy Aot, refers 
to suits brought by a tenant against the landlord and 
does not refer to suits brought by a tenant against 

ersons other than the landlord. The term ‘land- 
ord’ in this clause denotes all the landlords taken 
together and not one or more out of several landlords. 
L Diwan Smeu v. RALLA, A. I. R. 1928 Lah. 895 538 


Railways Act (IX of 1890), s. 75—Risk Note, Form 
B—Suit based on non-delivery—Defendant plead- 
ing loss—Onus to prove loss. 

Where a plaintiff, ina suit against a Railway 
Oompany for damages bases his claim on non- 
delivery, the defendant Railway Company must not 
only allege loss but must also prove it. Pat SrAMSHUL 
Hag v. East INDIAN RAILWAY Company, 9 P. L. T. 611 

778 


S. 77—Defendant—Railway getting notice of 
claim through another Railway, sufficiency of— 
estoppel. 

Where a Railway Company has notice ofa claim 
through another Railway Company and on receipt of 
such claim makes enquiries and replies to the 
claimant disowning its liability, it cannot subsequ- 
ently plead absence of notice asa bar to a suit by the 
claimant. L DmawPAT MAL-LABHA MAL v. Agent B. B. 
& C. I. Ry. Co, A. I. R. 1928 Lah. 438 « 718 


~8,130—Crixfinal Procedure Code (Act V of 
1898), s. 29B—Placing brickbat on* Railway line, 

offence of— Court competent to try. 2 
An offence under s. 130 of the Railways Agt com- 
mitted by,a child is not triable by a First Class 
Magistfate but can ®nBy be tried bya District Magis- 
trate. L Exton v. JaxNaT, 89 Or. L. J. 733; 29 P. E 

R, 536A, I. R. 1928 -Lah. 909; 10 A. I. Or. R. 499 56 

or J 27 e 
e. t x . 
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Rangoon Small Cause Courts Act (VII of 1920), 
8. 35—uit for compensation for Bailiff' breach 
of duty— Jurisdiction of Civil Court. 

Ass.35 of the Rangoon Small ‚Cause Courts Act 
provides a special remedy for the recovery of com- 
pensation in cases where a party®finds himself un- 
able to execute an order on account of the Bailiff's 
breach of duty, the ordinary Civil Courts have no 
jurisdiction to entertain a swit for the same relief. R 
RAHMAN & Co. v. Maune WAIK, 6 R. 263; A. ISR. 1998 
Rang. 172 e 626 


. . 
Recelver—Leave to sue—Judgment ebtained without 
leave—Validity of judgment—Grgnting opportunity 
to obtain leave in second appeal, legality of. 6 
A Receiver cannot either sueor be sued without 
the permission of the Court which appointed him. 
Though there is authority for the proposition that 
when permission has not been obtained before the 
institution of the suit, the proper course is for the 
Court to stay the proceedings for a sufficient time 
to allow the plaintiff to apply for that permission, 
yet a plaintiff cannot be allowed to obtain such per- 
mission in second appeal where judgments have been 
pronounced by the lower Courts without such 
permission. RU On Maune v, IBRAHIM, 6 R. 268; A. 
I. R. 1928 Rang. 175 622 


Receiver appointed by on$ Court—Suit against 
Receiver in another Court—Jurisdictione of latter 
Court to grant injunction against Receiver—Cow- 
flict of jurisdiction —Proggr procedure—Power of 
Receiver to consent to granting of injunction— 
Giving of leave to sue Receiver, effect of—Decree 
against Receiver —Execution—Procedure, 

The Subordinate Judge of P. appointed a Receiver 
to take charge of certain properties and to realise the 
rents and profits and to distribute the same amongst 
certain persons. A suit was instituted inthe Court 
of the Subordinate Judge of D. against the Receiver 
and certain others with the leave of the Sub- 
ordinate Judge of P.andthe plaintiff in this suit 
applied for an injunction restraining the Receiver 
from distributing the rents and profits of the pro- 
perties in his possession. The Receiver represented 
that he had noobjection and an injunction was 
granted. On appeal: 

Held, (1) that the Subordinate Judge of D. had no 
jurisdiction to grant the injunction sought for; 

(2) that it was not competent to thg Receiver to 
consent to the granting of such an injunction; 

(3) that the Subordinate Judge of D. could, how- 
ever, make an order declaring that it was a fit case in 
which payments of the rents and profits should be 
suspended during the pendency of the suit before 
him. 

The giving ofleave to institute a suit against a 
Receiver does not amount to & relinquishment of 
possession or toa direction that the Receiver should 
act according to the directions of the Court in which 
he is sued. 

Where a decree is passed against a Receiver, the 
party in whose favour that decree is passed cannot 
enforce it in executfon, but the proper procedure 
for him to adopt is to go to the Court which 
appointed* the Receiver qvith thé decree and to ask 
that Gourt to direct the Receiver to actin accordance 
with that decree. Pat JuGAL Kisuort DEBIL v, Deva 
Pragenna MuKHERJI, 9 P. L, T. 279; A. I. Re1928*Pat. 
331; 7 Pat. 684 o 722 


Record of Rights, entry i whether constitutes 
actual possession. * e st 
s ° d . o 

. M * 0 
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Record of Rights—concld. Res Judicata. 
.. e. See O. P. O., 1908, s. 11 ; 894 
A mere adverse decision of the tanaza or the See C. P. C., 1908, O. II, x. 2 554 


mere passing of an adverse order anda mere entry 
in the Recordof Rights as well as a mere order 
under s. 145, Orimfhal Procedure Code, do not neces- 
sarily constitute actual physical dispossession. Pat 
Cuanpra Dip Rar v. RAMANAND THAKUR, A. I. R. 1928 
Pat. 053 o e. 623 


Registyation Act (XVI of 1908), ss. 23, 24— 

e Document executed by different persons at different 
times—Limitaiton for registration—'Four months’, 
vhether to be calgulated from each execution or last 
exeaution. 

'Execution' in s, 23 of the Registration Act means 
the complete execution of the document, and where a 
document is executed by different persons at differ- 
ent times the se@tion contemplates registration 
within four months of the last execution in respect 
of all executions whether the previous executions 
were within the four months or not. 

Section 24 of the Registration Act merely provides 
a safeguard for the case of a document never executed 
at all by one or more of the people by whom it was 
to have been executed. N RAJA HAZARI v. BHAGWAN- 
DAB, A. I. R. 1928 Nag, 239; 24 N. L. R. 106; 11 N.L. 
J 96 e 498 
————— s. 49—Vendor and purchaser—Sale-deed 

unregistéred—Contract to sell acted upon and posses- 

*sioh delivered—V endor's right to recover ‘property— 

Part-performance, doctrine of. 

There can be no doubt that according to s. 49, 
Registration Act, an unregistered sale-deed cannot 
confer any valid title on the vendee. But where 
there has been a valid contract to sell and it has 
been acted upon and the possession of the property 
has been delivered to the vendee, the vendor is not 
entitled to recover possession on the mere ground 
that the sale-deed was unregistered. L Gaxaa RAM v. 


DHANUN 193 


Religious endowments—Temple — Shebait—Ad- 
ministration suit by creditor on death of shebait, 
competency of. 

A creditor who claims to be paid out ofan idol's 
property in respect of a debt incurred hy the shebait, 
cannot, when the shebait who incurred the debt dies, 
bring an administration suit on behalf of himself 
and all other, creditors of the deceased shebait. B 
QULABBHAI KANTHADBHAI v. SOHANGDASJU MOHANDASJI, 
30 Bom. L. R. 535; A. I. R. 1928 Bom. 183; 52 B.431 

263 

Religious Endowments Act (XX of 1863), s. 6— 
Temple with independent trustee—Pujari, suspen- 
sion of, by Devasthanam Committee, legality of. 

` Under the Religious Endowments Act, XX of 1863, 

a tenfple servant is under the superintendence and 

control ofthe trustee or manager and ifthe Temple 

Committee wants to control the servants of the 

temple, ib can act only through the trustee and not 

directly. : . 

A pujari of a temple which, has an independent 
trustee or dharmakartha of its'own is not liable to 
be suspended or dismissed by the Temple Committee 
which hasno direct righteof supervision® over the 

e'pujari. M PERIA MUNIYAN v. PERIA Payran, Ael. R. 

1928 Mad. 854 702 

——* 914. See C. P. O., 1908,8 11 494 

Renunclation, formalities of, effect ef. See SUCCES- 





ston Act, 1925, s. 230 : * 506 
Rgnuneiation, by ,intermeddler, legality of. 
See Sucessston Act 1925, 8.230 | 506 
ee 9. e. 
e . 7 


See PRE-EMPTION 1 
Adjudication subsequent to alienation between 

alienor and third person, whether binding on alienee, 
After a person has alienated his interests in his 
properties, any adjudication come to against the 
alienor subsequent to the alienation cannot operate 
as res judicata against the alienee who was nota 
party thereto and whose alienation was «ot in, 
question. M RaNGASAWMI NADAR v. SUNDARAPANDIA 
Tuevar, A. I. R. 1928 Mad, 635 . 548 


Execution proceedings, application of princi- 
ple of res judicata to. 

The principle of res judicata applies to proceed- 
ings in execution and an order passed in execution 
proceedings unless reversed on appeal or revision is 
final and cannot be attacked subsequently in pro- 
ceedings under O. XXI, r. 90, Civil Procedure Code. 
L DHANNU RAM v, UMAR 337 

T ‘Former suit', meaning of, See O. P. C.,1908, 

s. 


818 
, nature of. 

One of the conditions precedent to the applicabil- 
ity of the doctrine of res judicata is that the decision 
ofthe Court which is pleaded in bar should be the 
decision of a Court competent to try the subsequent 
suit or the suit in which the ‘issue has been sub- 
sequently raised. s * 

Where a case in terms falls within s.11, Civil 
Procedure Code, the Court cannot travel ouside the 
section for the purpose of determining whether the 
matter is res judicata or not. M YELLAMARAJU VENKATA- 
SUBBA Rao v. GorETI VIGNEswARADU, (1928) M. W. N. 
336; A. I. R. 1828 Mad. 840; 28 L. W. 82 554 


Suit by puisne mortgagee—Inquiry into exist- 
ence of prior incumbrance—Issue raised but not 
pressed—Application to have prior mortgage entered 
in sale proclamation—Res judicata—Directly and 
substantially in issue. 

According to the rules of procedure the prior 
mortgagee is nob a necessary party to a suit bya 
puisne mortgagee and an issue directed towards 
the inquiry into the existence or validity of a claim 
ona prior mortgage cannot be treated as an issue 
directly and substantially arising in the suit. 

A prior mortgagee who was made a party to a 
suit bya puisne mortgagee set up his prior mort- 
gage in his written statement and an issue was 
raised for making an inquiry as to the existence 
ofthe prior mortgage. At a subsequent stage of 
the proceedings the issue was struck off on the 
ground thatthe prior mortgagee did not press for 
inquiry in respect of his mortgage anda decree for 
sale was passed without any reference tothe prior 
mortgage. At the time of settlement of the sale 
proclamation the prior mortgages applied for an 
entry of his mortgage to be made in the procla- 
mation: e e 

Held, that the matter was not res judicata and 
there was no bar to the prior mortgage being shown 
in the proclamation. O Bansi IÐHAR v. JAGMOHAN Das, 
50. W. N. 210;,3 Luck. 472 79 


Restriction of Habitual Offehders Act (V of 
1918), s 7— Proceedings, nature of— Evidence required, . 
for action—Changing order of restrictiqn into One 
for security for*' good behabictw, wid of— 
Criminal Procedure Code (ActeV of 1895), s. 110. * 
The procedure to be followed, in proceedings 
a °°? ae y g “a 
. A E oa e 
.* C . e ` 
ef 


8 
Vel, 110] 


Registration of Habitual Offenders Act—concld. 
under the Restriction of Habitual Offenders Act is the 
same as that prescribed for action under s. 110, 
Criminal Procedure ode, and the evidence required 
to justify the passing ofan order under both pro- 
visions of the law is also the same. Therefore, it 
is not illegal on the part of a District Magistrate to 
ecbange*on appeal an order under the former Act into 
one under s. 110, Oriminal Procedure Code. L Kuupa 
Yar v, EutPEROR, 29 Or. L. J. 689; A. I. R. 1928 Lah. 


851; 10 A. I. Cr. R. 503, 321 

Retrospective effect. See APPEAL, RIGHT OF 719 

Revision. f 
See ARBITRATION i 738 
See O. P. O., 1908, s. 115 78,833 
See On. P. O., 1898, s. 165 215 
See Cn. P. O., 1898, s. 439 209 
See EvIDENCE 490 
See PLEADER AND OLIENT 544 
See PRACTICE 528 


See PROVINCIAL SMALL Cause Courts Act, 1887, s. 25 

493 

See PUNJAB Corts Act, 1918,s. 41 172 
Dismissal in default—Fresh application. 

Where 9 revision ,petition has been dismissed 

in default a fresh petition is not incompetent. L NEBA 

Rau v. Kgora Rau, A. T, R. 1928 Lah. 550 833 


Riparian owners—Rights of upper and lower owners 
—Hxtraordinary user by upper owner—Erection 
of dam—Injunction. 

The plaintiffs had established their rights from 
1911 to the use for irrigation purposes of the water 
ofa river at a point B as it then existed. The 
defendants in 1913 erected a dam higher up at A 
and thereby diverted a large quantity of water from 
B. The plaintiffs sued to recover possession of the 
water ofthe stream above B and for an injunction 
for removal of the dam at A: uh 

Held, (1) that an extraordinary user of the 
water above B by the defendants to the prejudice 
of the plaintiffs rights as established by law could 
not be permitted ; 

_(2) that the plaintiffs were entitled to a declara- 
tion that they were ‘entitled to the amount and flow 
of all the water at dam B which they had establish- 
ed, and toan order that the defendants should re- 
move the dam A; 

(3) that a decree ordering the plaintiffs to recover 
possession of all the water above B could not be 
passed. B Mamanu Rowsr Kate v, JiJAD LAXMAN 
Misar, 30 Bom. L. R. 443 120 
Rules for decision of election disputes—R. 11 (c) 

See MADRAS DISTRICT MUNICIPALITIES Acrt, 1920, s. 49 

765 
- r. .12—Election of returned candidate set 
aside—Declaration of other candidate as successful, 

&gality of. : 

„Under r.12 ofthe Rules for decision of election 
disputes although the Judge has a discretion @ither 
to order a fresh electi$n or to declare some other 

“party to the petition duly elected, the* latter course 
is only appropriate frhen the inquiry has been con* 
fined to mere technical* questions about the ad- 
missjbility of certain votes. When there are charges 
and couutercharges of corruptiofeit would be uns 
wise to declase some ofher party electéd, unless the 

Cour’ was prepared to extend its inquiny into the 

conduct of every cafididate, M PunAKAM RAM*XRISTNA 

e  Rzpprv. NooxEY PANAKALU, A, |, Re928'Mad.1129 | 

. 2 : " S n s a 342 
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Sale—Possession not delivered—Validity of sale. See 
TRANSFER OF Property ÀÁOT,1882;.s. 54 243 
Sale of goods—Keadines# ayd wellingness to deliver 
—-Tests—Seller having control of goods—Readiness 
to deliver goods, inference of. peal 
In order to prove readipess and willingnesg on 
the pait of the sellers it is sufficient to skow that 
onthe due date they had control of the requisite 
‘goods or capacity to deliver them to the purchaseg 
when called upon to do so. kL Ravran Lar-SULTAN 
SINGH v. BisHEN BAHAI-BHAGWAN Dag, A. I. R. 1928 Lah. 
834 e 241 


Sanction to prosecute— Witness making false state- 
ment correcting himself—Sanction, grant of. 
Sanction to prosecute a witnegs who has made a 

false statement should not be granted when he has 

corrected himself in the cross-examination. L HUKAM 

OuAND v. EMPEROR, 29 Or, L. J. 679; A. I. R. 1928 Lah, 


862; 10 A. I. Cr. R. 518 231 

Second appeal. 
See Beni: Tents Act, 1885, s, 103-B 445 
See O. P. O., 1908, s. 47 710 
See O. P. O., 1908, s. 100 428,593,762,868 
See C. P. O., 1908, O. VI, R.4 e 9. 
See C. P. O., 1908, O. XIII, rr. 1,2 - 821 
See Evipenog Act, 1872, s. 32 (2) 235 
See PUNJAB Oovrts Acr, 1918, s. 41 “9 
See PUNJAB PRE-EMPTION Act, 1913, s. 22 (1) 412 


Finding of fact—Insufficiency of evidence or 
errors—Interference in second appeal. —— 

Findings of fact cannot be attackeg in second 
appeal on the ground of insufficiency of evidence or 
on the ground of error, even though the error is 
gross and inexcusable. O SAMRATH SINGH v. Ram Hir 
Sinau, 5 O. W. N. 510; A. I. R. 1928 Oudh. 353 531 
— ——— Onus of proof wrongly thrown—Decision 

based on entire evidence—Interference in appeal. 

A decision will not be set aside in appeal on the 
ground that the onus of proof has been wrongly 
thrown where the decision does not depend entirely 
upon the question of onus but is on a considera- 
tion ofthe whole evidence on the record and also 
upon the cireumstances of the case. C Sart PRAMA- 
NIK V, JOYNAB BIBI . 438 

Question whether execution of document was 
on account of natural love and affettion, whether 
of fact or law. 

The question whether or not a document was 
executed on account of natural love and affection is 
not a question of law but one of fact in which the 
High Court will not interfere in second appeal. M 
DESIKACHARIAR v. CHINNAMMAL 408 


Puy 

Gurdwaras Act (VIII of 1925), ss. 2 (4) (Iv), 

SE Siero office," definition of— Presumptive 
ssor,’ meaning of. 2I . 

"The definition of ‘hereditary office’ ins. 2 (4) (tv) of 

the Sikh Gurdwaras Act, 1925,does not contemplate 

that the office should &ave devolved on the applicant 

himself according to hereditary right or by no- 

mination gut that the office ehould have de- 

volved on the person wid was holding it on the 

1st da à ppli- 

oan himself or his ancestor or Guru’ by hereditary 


i nomination. 
pe e ‘peesumptive successor’ has been 
given a peculiar meaning in iho Sikh Gurdwaras 
Act. Although in common® legal parlance an "heir 
presümygtive' or € ‘presy ptive success id jt 
pergon who, if the ancestor eshould die immediately, 
would be his heir, but whose right to the in- 


9 of January, 1920, ‘whether he be the appli- “e 
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Sikh Gurdwaras Act—coneld 


heritance may be @efeated®*by the birth of a near 
relation or by some other contingency this is 
not the sense in which this expression is used 
in the Act The expresgion as used in the Act 
includes & person next in succession who, but for 
the unlawful dispossession of the last incumbent and 
the declaration of the Gurdwara as a Sikh Gurdwara 
under the Act Would have succeeded to the office 
on*the death of theéast incumbent. L Dian SINGH v, 
QunDWARA SRI AKAL TAKHT, Amritsar, A. I. R. 1928 
Lah. 325; 9 Lah. 649 164 


Specific performance. See Minor 492 


———— Contract of sale—Vendor's inability te convey 
title free from reasonable doubt—Right to specific 
performance—Specific Relief Act (I of 1877), s. 25 (b) 
—Right to damages. 

The Court of Wards as Manager of the estate of 
a Hindu widow who had succeeded to her husband 
under a Will purported to sell her property describ- 
ing itas being held by her in ownership, to a third 
party. The terms of the Will did not clearly show 
that she gotfull prprietary title under it, Upon 
the purchaser resiling from the agreement to pur- 
chase, the Court of Wards sued for specific per- 
. formance of the contract 

Held, that the suit could not be decreed in view 
of cl. (b) of s. 25 of the Specific Relief Act inasmuch 
asthe plaintiff could not at the time of completing 
the purchaseegive the purchaser a title free from 
reasonable doubt. 

Held, also, that the plaintiff was not entitled to 
recover damages on any general principle. O MANNU 
SINGH v. MANAGER, Court or WARDS, JkATESR. ESTATE, A. 
I. R. 1928 Oudh 475 : 564 


Specific Relief Act (10f 1877), 5. 25 (b) —Right to 
damages. See SPECIFIO PERFORMANCE 564 


—— ——— 5, 42—Provincial Insolvency Act (V of 
1920), ss. 58, 28 (2)—Suit by creditor for declaration 
that decree obtained against insolvent by another 
creditor is inoperative, maintainability of—Suit 
against insolvent—Leave to sue, necessity of. 

A suit by s creditor of an insolvent fora declara- 
tion that a decree obtained by another creditor 
against the insolvent before insolvency is inopera- 
tive as against his rights is not maintainable under 
s.53, Provincial Insolvency Act, nor under s. 42 
Specific Relief Act. i 

A suit against an insolvent is not maintainable 
without obtaining leave to sue under s. 28 (2), Pro- 
vincial Insolvency Act, L MAJIDAN v. OHATRU MAL 

° 386 


— S, 42, scope of. 

Section 42 of the Specific Relief Act gives a 
remedy to a person against all persons who not 
only claim an adverse interest to his own but against 
all thoe who may dg so, and itis intended that all such 
claims may once and for ell be determirêd in one 
e *suit. M PALANIAPPA MUDALIAR V. GULAM GHOUSE MDANI, 
(1928) M. W. N. 98; A. I. R. 1928 Mad. 489 21 


€. 42—Suit for declaration that plaints i 
p ttf ds 
entitled to succeed on death of anot Soni 
and successionis. i pe i 
su for declaration that the plaintiff is entitl 
to sudceet, tg a property on the death of its koam 
in effect a suit for a declgfatjon not with respect to 
an existing right but with respect to spes suecessiohis 
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Specific Rellef Act—concld. 


and is, therefore, not competent. L Suariran BIBI V 
AisHAN Bust, 9 Lah, 467; 29 P» L, R. 544; A. I. R. 1928 
Lah. 831 å 248 


— $8. 42—Suit for declaration of right to sacrifice 
cows and for injunction, maintainability of. 

A person who is prevented by others from sacrific- 
ing cows is entitled to obtain a decree declaring 
his right to sacrifice cows in his. residential house 
and in any place which is not exposed to the public 





„view and toan injunction resteaining the latter from 


A MUHAMMAD SALIM V. 
100; A. I. R. 1928 All. 710 
657 

s. 42 —Suit for mere declaration that certain 
properties in defendant's possession are trust pro- 
perties—No prayer for consequential relief —Main- 
tainability of suit—Declaratory decrees apart from 

s. 42, whether can be granted. 

Courts have no powerto grant a mere declaratory 
decree apart fromrs. 42 of the Specific Relief Act. 

A suit for a mere declaration that a certain 
temple and lands dedicated to it, in the possession 
of the defendants, constitute a public trust, is not 
maintainable. R P.O. Tuevag v. V. SAMBAN, 6 R. 
188; A. I. R. 1928 Rang.143 . e 595^ 


Statutes —Expiry of temporary Acts, effect of. 

A suit for ejectment was instituted when the 
Oaleutta Rent Act was in force and was dismissed 
under the provisions of that Act. Before the hear- 
ing of the appeal the Rent Act ceased to operate and 
the restrictions against ejectment placed by that Act 
were consequently removed: 

Held, that the Appellate Court had power to pass 
a decree for ejectment, C SURESH CHANDRA CHATTER- 
JEE v. KANTI CHANDRA BHATTACHARJEE, 47 Q. L. J. A 


A. I. R. 1928 Cal, 436 
See TRANSFER oF PROPERTY Act, yr) 


interfering with that right. 
RAMKUMAR SINGE, 26 A. L. J. 


Subrogation. 
s. 74 


Succession Act (XXXIX of 1925), ss. 219, 230, 
254—Executor, renunciation by, whether must be 
in Court—"Adultery", meaning of —' Executor accord- 
ing to tenor"—“Leaving Will of which there is mo 
executor willing and competent to act", whether refers 
to time of death or date of decision by Court. 

Under s.230 of the Succession Act, an executor 
may validly renounce his office by & written re- 
nunciation which is proved to the satisfaction of the 
Court. There is nothing in the section to show that 
the renunciation must be written and signed in Court. 

The word ‘adultery’ in s, 219 of the Act has not the 
limited meaning it has under the Penal Code, but 
must bear the ordinary meaning of adultery which is 
sexual intercourse of one married person with a 
person of the other sex, whether married or un- 
married. 218 : 

When an executor is nominated according to the 
tenorg it must be clearly shown that from the 
terms of the Will it was the tagtator's intention that 
that person should be an exechtor, and when there 
ig an express appointment of an» executor it 1s less 
probable that there would be an indirect appoint. 


` ment irf this manner, 


, The expzession “paving a Will gf whichethere i8 no 

executor willing and competent to act", in 8. 254 of 

the Act is clearly intended to refer to the time wheh 

the Court has to decide as to whether there’ is no 

executor willitg and competent. Whe fact that a 

named executqr has acted for a short time can mute. 
. : ° 2 


* wate 


22 axe wawu WHALE did CO PULUNG v 
GNaNaMANI Napatul v9EsUYADIAN, A. I. R. 1928 
197 


85,224, 230- Application for Probat 
e Ezecutør questioning genuineness of Will, whethei 
forfeits right to obtain Probate. 

Where there is sr statutory law governing the 
question of granting Probate to executors it is nof 
open to a Court to appÉy any general principles of 
law and refuse ‘grant of Probate to a named exe- 
cutor on the ground that be disputed the Will or 
any other ground for which the Jaw does not 
authorise the Court to refuse the grant of Probate. 
C SAILABALA Dasr v. BAIDYA Nato RAKSHIT, 32 C. W. N. 


129; A. I. R. 1928 Cal. 580 542 
————- s. 230. 
See Succrssron Act, 1925, s. 219 433 
See Succession Act, 1925, s 221 542 


ss. 230, 233—Object of issuing citation—- 

Failure to attend in response to citation—Penaliy 

—Application for Probate, whether barred—‘Judge’, 

meaning of—Renunciation, formalities of —Retrac- 

tion of renunciation, pérmissibility of—Renunciation 
by intefmeddler, legality of. 

The provisions of English Law that the absence 
of a person entitled to Probate to whom citation has 
been issued to attend the Court in pursuance of an 
application for grantof Probate or Letters of Ad- 
ministration made by another amounts torenunciation 
is not applicable to India. The object of citation 
is to give a chance to the executor to appear in 
Court and either to obtain Probate or to renounce 
his executorship. If he fails toappear his conduct 
may amount to renunciation in England but not in 
India by virtue of the express provisions of s. 230, 
Succession Act. ; i 

The Judge referred toin s, 230, Succession Aet 
means the Judge of the Probate Court who is seized 
of the Probate or Administration proceedings. It 
does not mean any Judge. 

The expression ‘by a writing signed by the person 
renouncing used ins. 230, Succession Act, does not 
mean that the writing should bein the handwriting 
of such person or that it should be addressed to any 
particular person. No form of such writing is 
provided by the Jaw of India and consequently a 
statement written by the Court and signed by the 
executor comes within the purview of s. 230, Succes- 
sion Act. 

In India an executor cannot be allowed to with- 
draw his renunciation. 

There is no provision of law in India under which 
the Court can compel an executor who has once 
accepted office to take out Probate whatever may be 
the effect of such acceptance with regard to his 
liability to account. 

Renunciation by a person who has intermeddYed 
with the estate of the dgteaséd is not invalid in law. 
*English practice of allowing retraction of re- 
nouncement by an executor is not permissible in ° 
India. « Therefore, an executor having once renounced 
executgrship cannot thereafter app), for Probate. L 
RAGHBAR Diar. L. N. G4e0p14, A, 1, Ba 1928 Leh. KAN . 

e. . . . 
-———. & 237—Appligation for Probate. of draft 
of Will—Burden of proof of loss of Will.  « 

Where a person #ks for Probate of tie draft of a, 


jurisdiction | 
the estate is 


5, 263. See Succussion Act, 1925, s, 230 


506 
S. 302—A pplication for disposal of property 

— Construction of Will— Court, whether competent to 

give directions, 

Under s. 302 of the Succession Act the High Court 
is competent to give any directions as regards. the 
administration of an estate, i. e. such directions as 
the executor may seek in order to administer the 
estate properly, and the section gives ample power 
to the Court to settle questions arising between fhe 
executor and the legatees and between the legatees 
themselves and also power to construe a Will when- 
ever the Court is asked to do so. 

When a matter has been properly litigated in a 
Civil Court and has been adjudicated®upon, the 
High Court on an application under s. 302 of the 
Succession Act will be very reluctant to give directions 
which would in any way conflict with the judgment be 
tween the parties already arrived at, 

A person executed a Will giving power to his wife 
to adopt a boy and directing the executor to pay a 
certain amount to her for maintenance and for the 
management of the estate. The executor did not ay 
maintenance to the widow and the latter filed 3 
suit and a compromise decree was passed by which 
Rs, 9,000, being the amount due tothe estate in the 
executor's possession had to be paid to the widow 
The Will contained a provision authorising the 
widow to give provisions to two guests dai$y. On an 
application tothe High Court by the executor for 
directions as to the payment of Rs. 9,000: $ 

Held, (1) that there being no adoption, the executor 
who was only asked to be in possession for a time 
could not hold on tothe property on the ground that 
an uncertain event was likely to happen ; 

(2) that since the respondent had obtaine 
for the whole of the amount in a civi 
executor was not entitled to keep any money in his 
hands for th? purpose of carrying out the objects 
of the charitable trust but was bound to render 
an account to the Court and to hand over the pro- 
perty to the person entitled to it. M VANAMA AKKAYYA 
v. Vana LAXSHMAMUMA, (1928) M, W. N.-170; 27 L, W 
370; A. L R. 1928 Mad. 356; I. L. T. 44 Mad. 176; 55 M 
L J.517; 51 M. 849 - 186 
Succession certificate—Court's power to amend— 

Substitution of one debt for another, legality ofa 

A Cowrt has inherent powerto grant an jn; 


d a decige 
l suit, the 


: S end- 
ment of a Sucgession Certificate for the pur 
correcting a misdescrifiión of a debt. fucus i 
no such power where the effgot of the amendment 
would be to substitute one kind of de for 
another. d. SUNDER Sfxan v. Maram SINGEN? A 7, R 
1928 Lah, 892 Los 479 































"oroprietary 
R Das, 5 O. W. 


party's righi to SbUr ; i . 

A third party cannotimpeach a title which has 
been obtained as against the 
simple ground that that third party has also been 
arrayed as a defendant in the suit. A Bupnu v. Upry- 
EAM, A. T. R. 1928 Al 665 383 


Trade-mark—Passing off—Likelihood of deception 
© Intention to dgceive—[njunction—F'orm of in- 
junctiqn. ; 

e No trader has a right to use a trade-mark so nearly 
resembling that of another as to be calculated to 
mislead incautious purchasers. The use of such a 
trade-mark may be restrained by injunction although 
no purchaser has actually been deceived. 

The plajntifis had for a number of years 
imported and sold in Aden white  shirtings 
designated to the public by a ticket bearing a 
Somali on horseback, and a Somali girl. The shirtings 
bore the numbers '4414' and '3333' respectively. 
The defendant imported into Aden shirtings bearing 
tickets containing the picture of a Somali on horse 
back and a Somali girl respectively. There were 
minor differences in the pictures and the defendant's 
numbers were '663' and ‘2120’ respectively. The 
plaintifis sued foran injunction claiming that they 
"ere entitled to the exclusive right in Aden to 
any mark as regards piece-goods bearing the picture 
ofa Somali horseman and that of a Somali girl: 

Held, (1) on the evidence, that there was a likeli- 
hood of ptirchasers being deceived, that the inten- 
tion of the defendant was so to deceive and that the 
plaintiffs were consequently entitled to an injunction 
against the defendant; i 

(2) that the plaintiffs were not entitled to getan 
injunction ‘in the wide form prayed for but only 
an injunction as framed by the House of Lords in 
Jehnsion v. Orr-Ewing. B. HerserT WHITWORTS, 
LTD. v. JAMNADAS NEMCHAND MEHTA, 30 Bom. L. R. 514; 
A. I. R.1928 Bom. 227; 52 B. 228 e 318 


User, what constitutes —Right to restrain others 
from using ‘Star’ marks—Colourable imüation— 
Intention to deceive to be get up and proved, 

The plaintifs were using labels witha three star 
mark and ‘J. W. T, Star mark for matches im- 
ported by them. The» defendants who were also 
traders in matches began to use a five gar mark 
for their matches. Plaintifis sued foran injunction 
restr@ining the defendants from using she star 
mark, Fraud was neither alleged wor proved and 
the plaintiffs hag been using the star marik only fore 
six smgntha before thg defendants began to use it, 





and i$ was further found that dhe dominant object of * 


"hree Star’ mark or wue e. e. x. e, 
they had no right to festrain others from 
5 a design for matches in which any number. 
ars ig a distinctive mark, 

Star’ isone of those few words of univegsal use 
in Burmese and Hindustani,as much as in English? 
which could hardly be apprapriated by any in- 
dividual. 

Fraudulent intention must @e pleaded explicitly so 
as to give the defendants an opportunity of rebutting 
the accusation of intent, and must’ be proved* by 
evidence. R ApausEE HAJI Dawoop & Co. v. SWEDISH 
Marcy Co., 6 R. 221; A. I. R. 1928 Rang. 210 905 
Transfer of case. See Cr, P. O., 1808, s, 526 (8) 

223 
Apprehension of miscarriage of justice, effect 
of. . 

It is well-established that in support of an appli- 
cation for transfer itis sufficient for an applicant to 
prove circumstances likely to give rise to a reason- 
able apprehension in his mind that he will not get 
a fair trial and it is not necessary for him to prove 
any actual bias or prejudice in the mind of the 
Judge. ° » 

An examination of accused under s. 312, Criminal 
Procedure Code, amounting practically to a lengthy 
cross-examination of the accused directed to elicit 
his defence is a circumstance likely to create such 
apprehension and is agood ground for transfer of 
the case. L Faqir Sineu v., Espzror, 29 Cr. L. J, 769 

801 
Transfer of Property Act (IV of 1882), 8. 6 (e) 

—Grant of annuity charged on  immoveable pro- 

perty, rights under, whether assignable—Construction. 

The terms of a document’ were as follows: “The 
three manigas of belatage rice which are being 
given annually to Kudapore Puth Bhatta shall be 
paid by the three sharers at the rate of one maniga 
of belatage rice each on the responsibility of the 
share of each in Muli No. 71 of Kundapore Kasba”: 

Held, (1) that the grant was really in the nature of 
an annuity and the delivery of rice was constituted by 
the document a charge on the property; 

(2) that the rights under the grant were, therefore, 
legally assignable. M ANANTHA BHATTA v. BHANDARY 
KRISHNAYYA SnaNBHAGA 403 


ss. 6, 43—Sale of muafi land by muafidar 
with non-transferable rights—Void or forbidden by 
law—Subsequent acquisition of wunder-proprietary 
rights by muafidar—Vendee, whether entitled ta be 
declared an under-proprietor. 

Where a person sold muafi land ut a time when 
he had no under-proprietary rights but acquired 
them subsequently while the contract of sale sub- 
sisted : : * 

Held, that the provisions of s.43 of the Transfer 
of'Property Act were applicable and the vendee was 
entitled to a declaration tint he was an under-prp- 


. pretor * 


A transfer by a 


mugfidàr of muaf land re- 
pregenting that 


We has ‘transferable rights “is not 


-void ab initio noreforbidden by s. 6 githe Transfer 


of Property 8 and a refirfint in aliehation im- 
posed by the grantor cannot affect the contract be- 
tween the transferor and the ‘ixansferes. O Barsuap- 


the déteftdents was té«revent plaintifs laying claim par SINGH y KUSEHAR Das, 5 W. N. 487; 12 R. D 


to star marks of everyfdedcription: . . 


» 153; A.I. R. 1928 Oudh 34¢° 


e 357 T 
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Transfer of Property Act—eontd; 


Ln 56, 14, 55—Sale of land—Covenant to 
+ indemnify vendee whether runs with land—Enforce- 
' ability of such covenant by purchaser of land in 
, Court sale—Provigjon for permanent liability to in- 
: demnify , whether violates rule against perpetuities. 
^ A covenant to indemnifya transferee for the loss 
of the land transferred is not a covenant which 
e ying with the land. 
* "A third person executed a security bond under- 
taking to indemnify the vendee against losses. The 
property sold was brought to sale in execution of a 
décree against the ve&dee and purchased by 


B 





deed and then’ dispossessed 


So 3 ue ud 


Transfereof Property Act—conta, 


deed cannot, where gthe provisions. of the Transfer 
of Property Actare in forge, sue joeject a person 
in possession of such property who was not put in 
possession by him or his transferor. R Maung BA v. 
Mauna Kywe, 6 R. 125; A. I. R. 1028 Rang. 124 735 


. : 
S, 55. See TRANSFER OF PROPERTY Aer, 188?" 
s.lí- — 
— CENA 
pre 
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Transfer of Property Act—contd. e 


" agreeing to pay off prior mongagee out of con- 
sideration—Suiteon prr mortgage—Preliminary 
decree—Subsequent mÓrtgagee making payment, whe- 
ther entitled to subrogation. 

A subsequent mortgagee, who has undertaken to 

pay Sif ae prior mortgage out of the consideration 
f the subsequent m age, cannot avail himself of 
j derlying s. 74 of the 













Transfer of Property Abt—conold, 


lord to sue in ejectment, M ERANHIKAL "TALAPPI A 
Moosa Kutty v. KOZHIKOTE PUTHIA, A, I. R. 1928 Mad.- E 
687 . 398! . 


— ——— 8, 107—Kabuliyat by tenant accepted by 
landlords, sufficiency of. 

A kabuliyat executed by the tenant and accepted by the 
landlord is as much a lease as a patta executedsby the , 
landlord and accepted by the tenant. C DriNANATH 
KUNDU v. Jaski Natu Roy, 55 0.435; A, I. R. 1928 
Cal. 392 368 
s. 111—Lease—Lesseeg not put in possession 
È essee's right to rescind lease—Contract 

s. 55, applicability of. * 
erty Act and the Contract 
a 


INDIAN CASES. 20^ ns» ae 


? 


‘Woud o. 


^ 


Vendor and purchaser—eineld, ^ oo 


—Àsa breach of one ‘of the main duties of the vendor, 


A deed’ of trust relating to property belonging to 
a joint Hindu family firm by which the trustees 
were authorised toesell the properties provided that 
if any purchaser wished that any of the members 
of the family should join in the deed of sale they 
had no objection in that behalf. The trustees 


e entered into-an agreement to sell and undertook to 


getthe signatures of the proprietors of the firm. 
The trustees were not able to do so and the pur- 
chaser instituted a suit for rescission of the contract 
and return of earnest money : f 
Meld, (1) that the purchaser was entitled to insits 
upon atleast the male members of the proprietary 
family.joining in the conveyance ; 
.. (2) that the failure of the trustees to procure such 
signatures entitled the vendee to rescind the con- 
tract and recover the deposit money. L Smam Das 
v. KISHEN Onaxp, 9 Lah. 67; I. L. T. 40 Lah. 55; A. T. 
R. 1928 Lah, 154; 28 P. L R.3810 850 


Village Watchmen Rules, rr. 43, 44—-— Failure 
to report cognizable offence—Ingredients of offence. 


To establish an offence underrules 43 and 44 of the 
Rules for Village Watchmen against a village head- 
man, itis necessary to show that whena cognizable 
offence had been conrmitted, the village headman 
received information of its commission and that 
there were certain circumstances existing which 
rendered it incumbent on him to report to the Police 
personally and he omitted to do so. It is not 
sufficient to support a conviction to prove the bare 
facts that a cognizable offence had been committed 
and that the chaukidars had come to know of such 
offence and had not reported. L RAHMAN v. EMPEROR, 
29 Or. L. J. 749; 29 P. L. R. 537 685 


Waste lands--Ownership—Presumption—Value of 
entries in settlement papers—Burden of proof of 
adverse possession. 


Thoughthere isa presumption of the correctness 
attaching to settlement entries, banjar lands, the 
title to which is proved to be with a particular 
person, cannot be considered to belong to another 
merely because the lands have been erroneously 
entered in the latter's name in the settlement papers. 

Waste lands must be considered to be in the 
possession of the real owners until overt acts of 
adverse possession are proved, L Nor MuHAMMAD 2, 
Qaru, 10 Lah. L. J. 63; A. I, R. 1928 Lah. 306; 29 P.L. 
R. 381 857 


WIll—Presumption of revocation—Question of facts. 
The question as to the presumption of the Will being 
revoked by the testator with reference to the fact of 
its being in his possession tillthe time of his death 
is to be decided more or less upon the circumstances 
of each case. C Irar Dasya v. Paper Dasya, 55 C. 482; 
A. L R. 1928 Cal. 307 283 


Revocation—Gift of part of property, whither 
amounts to revocation.e  * 


A Will need not necessarily be consfdered to be 
revoked simply becafise subsequent to the execution 
of thè Will the testator gifted a Dart of the praperty 
which wasthe subject-matter of éhe Will. L THAKAR 
Sınan v. A P. 
1938 Lah 934 9 
° » -a * * LI * 
— — Wil and egift, distinction between, See 
Oparos (PUNJA š 2708 E 55 
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WORDS AND PHRASES:— __ 

Adultery. See Sacozsston Àori1925,8.219 439 

Agricultural income.» See Ineomz Tax Act, 1922, 

8. 4, ous. (3) (8) : 207 

All parties interested. See O. P. €, 1908, Son. 1I, 


Para. 1 : 243 
Allow a person to drive. See MOTOR VEHICLES 
Act, 1914, s. 6 . 326 


Any cause. See GUARDIANS AND Warps Act, 1890, 
776 


8.41 . 

Any other creditor to whom,the debtor may 
be indebted in the amount required by 
this Act. See PROVINGIAL IwsoLvENOY Aor, 1920, 


8. 16 611 
Assign. See LESSOR AND LESSES 296 
Attempt. See PENAL Oone, 186@ 5.420 812 
Belong. See PzxaL Copr, 1860, s. 400 449 
Bemladl. See LANDLORD AND TENANT 368 
Bullding. 

See Pesar Cops, 1860, s. 452 n 798 
See PUNJAB MUNICIPAL Act, 1911, ss, 189,100 285 
By. See O. P. C.. 1908, a, 115 63 


By a writing signed by th» person renounc- 
Ing. See SucoEsstox Act, 1925, s. 230 506 


Clerical error. See LrurraTioN Acr, 1908,s. 5 837 
Collector. See Mapras Revenue Reoovery Act, 
1864, ss. 37-A, 38 "114 
Compensation. See Companies Act, 1913, Scu. I, 
TABLE A, ART. 28 33 
Decree, See O. P. O., 1908, s. 2 (2) 826 
Decree for a sum exceeding fixe hundred 
rupees. See OUDH Rent Act, 1886,85. 145 115 
Decree for money. See PUNJAB PRE-EMPTION ACT, 
1913, s. 3 (5) 397 
Defaulter. See Mapras Estates LAND Acr,1908, s. 
42 539 


Demand. See Income Tax Act, 1918, s. 26 124 
Distinct subject, See Court Fess Act, 1870, s. 17 


191 

Executor according to tenor. See Succession 
Act, 1925, s, 219 439 
Family pedigree. See EvrpENCR Aor, 1872, s. 32 
(6) 466 
Final order. See O P. O., 1908, s. 105 386 
Former suit. See O. P. O., 1908, s. 11, 818 


Four months, whether to be calculated from each 
execution or last execution. See REGISTRATION 
Aor, 190%, ss, 23, 24 498 


Good will. See PARTNERSHIP 639 
Gross negligence. See O. P. C., 1908, s. 11 894 
Hereditary office. See Siki Gurpwaras Act, 1925, 


s. 2 (4) (iv) 164 
Income. See Mapras Locan, Boarps Act, s. 93 

. 89 

Judge. See SucoEssioN Act, 1925, s. 230 506 


Khandani rishtedar, See Hinpv Law 5 
Landlord. See PUNJAB Tenancy Act, 1887, 8. 77 


(3) (9) 538 
Last resided. See Èr. P. O., 1898,6.488 — 239 
573 


Lawful. See C. P. O., 1908, s. 154 
= 


Making the award. See O. P. ©, 1908, 5.105 
748 

Mangifacture or process, See BIHAR anwmOnisf4 
Mfwictpar, Acg, 1922, s. 259, cu. (1) (xiv) 788 


Matters in controversy In the suit. See O.- 


P. O., 1908, s, 2 (2) . » 826 
O., 1908, & XXXII, 2,1 122 


Means. Gee O.P. 
New tgustee. Se% C.P. Ce, 1808,5.92 © * 416 
ORstruction, See PENAL Gonz, 1860, s. 186 101 


ae 
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WORDS AND. PHRASES—conid, T WORDS AND PHRASES—conald, © ~ 07 
ETE NA "EX . TAS 
* Otherwise Invalid. Seo. P! C., 1908, ‘Sex, Il, - Such person, See O. P.O., 1908, Ô, XVI, x, a 
Paras. 5 (1), 15 (1) (cP 981 - $53 
i Preference, See PROVINOIAL INSOLVENGCY Abr, 1920, Suitforland. See O. P*C, 1908, O. XX, Rr. 13` 


S, 54 824 
pibsumptive ‘successor, -See Sixx GURDWARAS 
Act, 1925, s. 2 (4) (iv) 164 
Professional Income. See Mapnmas DISTRICT 
Montforratires Aor, 1920, s. 93 89 
eQuestion of law. See Income Tax Act, 1922, 5. 31 


276 
Vold, See PENAL Conn, 1860, s. 194 


333 
Vold and invalid. ‘See Penan Cope, 1860, s,494 


333 
Voldable on the sale. See BENGAL "TENANCY Aor, * 





1885, s. 85 130 
601 Voluntary transfer. See PROVINGIAL INSOLVENCY 
Revivor. See LIMITATION Act, 1908, Sou. I, ART. 183 Act, 1920, s. 53 742 
l 404 Where the directlon of the Court is deemed 
Sarasarl. See LANDLORD AND TENANT 368 necessary for the administration of any 
Substantlal question of law, such trust. See O. P. O., 1908, s. 92 416 
See C. P. O., 1908, ss..109, 110 179 NE registered. See COMPANIES Aor, :1913, 
See C. P. O., 1908, s. 109 (c) 258. Scu. I, TABLE A, ART, 28 33° 
See LIMITATION Aor, 1908, Sog. I, Anr.182 483 : ` 
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